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ADVERTISEMENT 


With  regard  to  the  construction  of  wills  of  real  estate^  no 
book  has  yet  appeared  or  probably  for  a  long  time  will  ap- 
pear, either  in  England  or  in  this  country,  to  occupy  the 
entire  field  covered  by  the  great  and  classical  work  of  Mr. 
Jarman. 

But  the  scheme  and  structure  of  that  work,  involving  as 
they  do  the  statement  of  cases  at  length,  render  it  difficult 
to  multiply  editions  of  it  even  in  England,  and,  of  course, 
more  difficult  here.  This,  at  least  in  part,  will  account  for 
the  fact  that  no  edition  of  it  has  been  published  in  Eng- 
land since  the  third,  in  1861,  and  no  American  edition 
since  1859. 

In  view  of  these  circumstances,  and  in  order  to  adapt 
this  work  of  Mr.  Justice  Williams  more  fully  to  the  re- 
quirements of  the  legal  profession  in  the  United  States, 
and  to  render  it  more  generally  and  practically  useful  here, 
it  has  been  deemed  expedient  very  much  to  extend  the 
scope  of  the  American  notes,  more  especially,  by  enlarging 
and  expanding  in  them  the  treatment  of  the  subject  of  wills, 
including,  of  course,  whatever  relates  to  the  capacity  and 
competency  of  testators,  the  exigencies  of  the  execution 
of  wills,  all  matters  pertaining  to  the  probate  of  them,  and 
to  their  construction ;  and  the  evidence  which  is  admis- 
sible and  has  been  admitted  in  judicial  investigations  of 
these  topics ;  and  it  is  intended  thereby  that  these  three 
volumes  shall  furnish  a  complete  treatise  on  the  law  of 
Wills,  as  well  as  on  the  law  of  Executors  and  Administra- 


vi  ADVERTISEMENT, 

tors.  In  fact,  it  would  now  be  quite  as  appropriate  to 
style  the  treatise  a  work  on  Wills  and  Administrations,  as 
to  apply  to  it  the  name  it  now  bears. 

The  editor  has  endeavored  to  increase  the  facilities  for 
examining  the  contents  of  the  work  by  adding  largely  to 
the  index  and  referring  therein  to  the  matter  of  the  notes 
as  well  as  to  that  of  the  text 

The  table  of  cases  contains  nearly  ten  thousand  citations 
in  addition  to  those  embraced  in  the  English  edition. 

The  large  increase  in  the  volume  of  American  notes,  both 
Oil  the  subject  of  wills  and  on  the  other  topics  discussed, 
and  these  additions  to  the  index  and  table  of  cases,  has 
rendered  it  imperative  that  the  work  should  be  published 
in  three  volumes,  instead  of  two  as  heretofore. 

With  these  suggestions  this  sixth  American  from  the 
seventh  and  lajat  English  edition  of  Williams  on  the  Law  of 
Executors  and  Administrators  is  respectfully  submitted  to 
the  use  and  indulgence  of  the  legal  profession 

By  J.  C.  Perkins. 


PREFACE 


TO  THE 


SEVENTH  EDITION. 


The  number  of  cases  concerning  the  law  of  Executors 
and  Administrators  which  have  arisen,  especially  in  the 
court  of  probate,  since  the  last  edition  of  this  Treatise,  has 
necessarily  increased  the  bulk  of  the  book  considerably. 
No  material  alteration,  however,  in  the  law  with  respect 
to  executors  and  administrators  has  taken  place  since  the 
publication  of  the  sixth  edition,  with  the  exception  of  the 
statute  32  &  33  Vict.  c.  46,  which  abolishes,  after  the  year 
1870,  the  distinction,  with  regard  to  the  priority  of  pay- 
ment of  debts,  between   specialty  and   simple   contract 

debts. 

E.  V.  W. 

W.  V.  V.  W. 

Mat  12,  1878. 


PREFACE  TO  THE  SIXTH  EDITION. 


As  the  statute  1  Vict.  c.  26  (Act  for  the  amendment  of 
the  laws  tvith  respect  to  mils)  is  intimately  connected  with 
some  of  the  subjects  of  the  following  work,  it  has  been 
deemed  advisable  to  prefix  thereto  the  whole  of  the  act, 
verhatim^  with  reference  to  those  parts  of  the  Treatise  which 
have  relation  to,  or  are  affected  by,  the  respective  enact- 
ments. 

It  must  be  borne  in  mind,  that  the  statute  (see^sect  34) 
does  not  extend  to  any  wills  made  before  the  1st  January, 
1838.  {a) 

Since  the  earlier  editions  of  this  Treatise,  several  statutes 
have  been  passed  which  have  rendered  extensive  altera- 
/tions  necessary  in  that  portion  of  it  which  is  contained  in 
the  1st  and  2d  Books  of  the  5th  Part,  and  relates  to  reme- 
dies for  and  against  executors  and  administrators  in  equity. 
These  alterations  I  have  intrusted  to  the  care  of  my  friend 
Mr.  Herbert  Fisher. 

(a)  See  infra,  pp.  129,  203,  204,  as  to  the  construction  of  this  clause. 
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THE  STATUTE  1  VICT.  c.  26. 

An  Act  for  the  amendment  of  the  Laws  with  respect  to  Wills. 

[3d  July,  1837.] 

Be  it  enacted,  that  the  words  and  expressions  hereinafter  men- 
tioned, which  in  their  ordinary  signification  have  a  more  Meaning  of 
confined  or  a  different  meaning,  shall  in  this  act,  except  ^o^"„ 
where  the  nature  of  the  provision  or  the  context  of  the  ^^  ^^^  ' 
act  shall  exclude  such  construction,  be  interpreted  as  follows: 
(that  is  to  say),  the  word  "  will "  shall  extend  to  a  tes-  ^  Yfni-" 
tament,  and  to  a  codicil,  and  to  an  appointment  by  will 
or  by  writing  in  the  nature  of  a  will  in  exercise  of  a  power,  and 
also  to  a  disposition  by  will  and  testament  or  devise  of  the  cus- 
tody and  tuition  of  any  child,  by  virtue  of  an  act  passed  in  the 
twelfth  year  of  the  reign  of  King  Charles  the  Second,   12  Car.  2, 
intituled  An  act  for  taking  away  the   court  of  wards  ^' 
and  liveries  and  tenures^  in  capite  and  hy  knights  service^  and 
purveyance^  and  for  settling  a  revenue  upon  his  majesty  in  lieu 
thereof  or  by  virtue  of  an  act  passed  in  the  parliament  of  Ireland 
in  the  fourteenth  and  fifteenth  years  of  the  reign  of  King 
Charles  the  Second,  intituled  An  act  for  taking  away  the  Car.  2 
court  of  wards  and  liveries  and  tenures^  in  capite  and 
hy  knights  service^  and  to  any  other  testamentary  disposition ;  and 
the  words  " real  estate  "  shall  extend  to  manors,  advow-   "Real  es- 
sons,  messuages,  lands,  tithes,  rents,  and  hereditaments,   ****'' 
whether  freehold,  customary  freehold,  tenant  right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether  corporeal,  incor- 
poreal, or  personal,  and  to  any  undivided  share  thereof,  and  to 
any  estate,  right,  or  interest  (other  than  a  chattel  interest)  therein  ; 
and  the  words  **  personal  estate  "  shall  extend  to  lease-   « Personal 
bold  estates  and  other  chattels  real,  and  also  to  moneys,   ®®***®' 
shares  of  government  and  other  funds,  securities  for  money  (not 
being  real  estates),  debts,  choses  in  action,  rights,  credits,  goods, 
and  all  other  property  whatsoever  which  by  law  devolves  upon  the 
executor  or  administrator,  and  to  any  share  or  interest  therein  ; 
and  every  word  importing  the  singular  number  only  shall  ^    ^^, 
extend  and  be  applied  to  several  persons  or  things  as  well 
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as  one  person  or  thing ;  and  every  word  importing  the  masculine 
Gender:       gender  only  shall  extend  and  be  applied  to  a  female  as 

well  as  a  male. 
n.  And  be  it  further  enacted,  that  an  act  passed  in  the  thirty- 

second  year  of  the  reign  of  King  Henry  the  Eighth, 
the  statutes  intituled  The  act  of  wills,  toards^  and  primer  aeisins^ 
Hen.  s/c.  whereby  a  man  may  devise  two  parts  of  his  land  ;  and 
k  35  Hen.  ^^^  ^^  ^^  passed.in  the  thirty-fourth  and  thirty-fifth 
81  c.  6.  years  of  the  reign  of  the  said  King  Henry  the  Eighth, 
intituled  The  bill  concerning  the  explanation  of  mils  ;  •  and  also 

an  act  passed  in  the  parliament  of  Ireland,  in  the  tenth 
sess.  2,0.'     year  of  the  reign  of  King  Charles  the  First,  intituled  An 

act  how  lands^  tenements^  ^c,  may  be  disposed  by  will  or 
otherwise^  and  concerning  wards  and  primer  seisins ;  and  also  so 
Sects.  5,6,  much  of  an  act  passed  in  the  twenty-ninth  year  of  the 
31*  & SMof  reigJ^  of  King  Charles  the  Second,  intituled  An  act  for 
*fV**Sf*  prevention  of  frauds  and  perjuries,  and  of  an  act  passed 
29  Car.  2!     in  the  parliament  of  Ireland  in  the  seyenth  year  of  the 

c.  3*  7  W.  ,  .  ... 

sic*  12  reign  of  King  William  the  Third,  intituled  An  act  for 
prevention  of  frauds  and  perjuries^  as  relates  to  devises 
or  bequests  of  lands  or  tenements,  or  to  the  revocation  or  alter- 
ation of  any  devise  in  writing  of  any  lands,  tenements,  or  here- 
ditaments, or  any  clause  thereof,  or  to  the  devise  of  any  estate 
pur  autre  vie^  or  to  any  such  estates  being  assets,  or  to  nuncu- 
pative wills,  or  to  the  repeal,  altering,  or  changing  of  any  will  in 
writing  concerning  any  goods  or  chattels  or  personal  estate,  or 
any  clause,  devise,  or  bequest  therein;  and  also  so  much  of  an 
act  passed  in  the  fourth  and  fifth  years  of  the  reign  of 
4&6Anne,  Queen  Anne,  iqtituled  An  act  for  the  amendment  of  the 
^    '  law  and  the  better  advancement  of  justice^  and  of  an  act 

passed  in  the  parliament  of  Ireland  in  the  sixth  year  of  the  reign 
6  Anne,  c.  of  Queen  Anne,  intituled  An  act  for  the  amendment  of 
^^  ^^^'  the  law  and  the  better  advancement  of  justice,  as  relates 
to  witnesses  to  nuncupative  wills;  and  also  so  much  of  an  act 
passed  in  the  fourteenth  year  of  the  reign  of  King  George 

14  G.  2,  c.     the  Second,  intituled  An  act  to  amend  the  law  concern-- 
20 

ir^  common  recoveries^  and  to  explain  and  amend  an  act 

made  in  the  twenty-ninth  year  of  the  reign  of  King  Charles  the 

Second,  intituled  ^^An  act  for  prevention  of  frauds  and  perjuries^^ 

as  relates  to  estates  pur  autre  vie  ;  and  also  an  act  passed  in  the 
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twenty-fifth  year  of  the  reign  of  King  George  the  Second,  inti- 
tuled An  act  for  avoiding  and  pvUing  an  end  to  certain  25  6. 2,  c. 
doubts  and  questions  relating  to  the  attestation  of  wills  Jg^to  cofo^ 
and  codicils  concerning  real  estates  in  that  part  of  Great  ^^^)- 
Britain  caUed  England^  and  in  his  majesty's  colonies  and  plantar- 
tians  in  America^  except  so  far  as  relates  to  his  majesty's  colonies 
and  plantations  in  America ;  and  also  an  act  passed  in  the  par- 
liament of  Ireland  in  the  same  twenty-fifth  year  of  the  25  g.  2,  c. 
reign  of  King  George  the  Second,  intituled  An  act  for 
the  avoiding  and  putting  an  end  to  certain  doubts  and  questions 
relating  to  the  attestations  of  wills  and  codicils  concerning  real  es- 
tates ;  and  also  an  act  passed  in  the  fifty-fifth  year  of  the  55  6. 3, 
reign  of  King  George  the  Third,  intituled  An  act  to  re-  ^'  ^^' 
move  certain  difficulties  in  the  disposition  of  copyhold  estates  by 
iffillj  shall  be  and  the  same  are  hereby  repealed,  except  so  far  as 
the  same  acts  or  any  of  them  respectively  relate  to  any  wills  or 
estates  pur  autre  vie^  to  which  this  act  does  not  extend. 

III.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  every 
person  to  devise,  bequeath,  or  dispose  of,  by  his  will  ex-  ah  prop- 
ecuted  in  manner  hereinafter  required,  all  real  estate  Je 'disposed 
and  all  personal  estate  (a)  which  he  shall  be  entitled  o^bjwiii, 
to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and  which, 
if  not  80  devised,  bequeathed,  or  disposed  of,  would  devolve  upon 
the  heir-at-laWf  or  customary  heir  of  him,  or,  if  he  became  en- 
titled by  descent,  of  his  ancestor,  or  upon  his  executor  or  admin- 
istrator ;  and  that  the  power  hereby  given  shall  extend  comprising 
to  all  real  estate  of  the  nature  of  customary  freehold  or  freeh^dl^ 
tenant  right,  or  customary  or  copyhold,  notwithstanding  JSi^d^Jh- 
that  the  testator  may  not  have  surrendered  the  same  to  ^^^  ""JJuJl 
the  use  of  his  will,  or  notwithstanding  that,  being  en-  fore  admit- 
titled  as  heir,  devisee,  or  otherwise,  to  be  admitted  aisosdchof 
thereto,  he  shall  not  have  been  admitted  thereto,  or  not-  cannotnow 
withstanding  that  the  same,  in  consequence  of  the  want  ^<*«^"«^J 
of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or  other- 
wise, could  not  at  law  have  been  disposed  of  by  will  if  this  act 
had  not  been  made,  or  notwithstanding  that  the  same,  in  conse- 
quence of  there  being  a  custom  that  a  will  or  a  surrender  to  the 
use  of  a  will  should  continue  in  force  for  a  limited  time  only,  or 
any  other  special  custom,  could  not  have  been  disposed  of  by 

(a)  See  in/ra,  p.  5. 
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will  according  to  the  power  contained  in  this  act,  if  this  act  had 
estates  |>t(r  not  been  made ;  and  also  to  estates  pur  autre  vie^  (V) 

rem.  whether  there  shall  or  shall  not  be  any  special  occupant 
thereof,  and  whether  the  same  shall  be  freehold,  customary  free- 
hold, tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  the  same  shall  be  a  corporeal  or  an  incorporeal 
conUngent  hereditament ;  and  also  to  all  contingent,  executory,  or 
interest;  other  future  interests  in  any  real  or  personal  estate,  (c) 
whether  the  testator  may  or  may  not  be  ascertained  as  the  person 
or  one  of  the  persons  in  whom  the  same  respectively  may  become 
vested,  and  whether  he  may  be  entitled  thereto  under  the  instru- 
ment by  which  the  same  respectively  were  created  or  under  any 
.  disposition  thereof  by  deed  or  will ;  and  also  to  all  rights 

entry  and  of  entry  for  Conditions  broken,  and  other  rights  of  entry ; 
acquired  and  also  to  such  of  the  same  estates,  interests,  and  rights 
^Uon  of  respectively,  and  other  real  and  personal  estate  as  the 
the  will.  testator  may  be  entitled  to  at  the  time  of  his  death,  not- 
withstanding that  he  may  become  entitled  to  the  same  subse- 
quently to  the  execution  of  his  will,  (rf) 

IV.  Provided,  always,  and  be  it  further  enacted,  that  where 
As  to  the  ^°y  ^^^^  estate  of  the  nature  of  customary  freehold  or 
fees  and  tenant  right,  or  customary  or  copyhold,  might  by  the 
able  by  custom  of  the  manor  of  which  the  same  is  holden,  have 
customary  been  Surrendered  to  the  use  of  a  will,  and  the  testator 
hofd*e^^"  shall  not  have  surrendered  the  same  to  the  use  of  his  will, 
**^'-  no  person  entitled  or  claiming  to  be  entitled  thereto  by 

virtue  of  such  will,  shall  be  entitled  to  be  admitted,  except  upon 
payment  of  all  such  stamp  duties,  fees,  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  the  surrendering 
of  such  real  estate  to  the  use  of  the  will,  or  in  respect  of  present- 
ing, registering,  or  enrolling  such  surrender,  if  the  same  real  estate 
had  been  surrendered  to  the  use  of  the  will  of  such  testator : 
Provided  also,  that  where  the  testator  was  entitled  to  have  been 
admitted  to  such  real  estate,  and  might  if  he  had  been  admitted 
thereto,  have  surrendered  the  same  to  the  use  of  his  will,  and  shall 
not  have  been  admitted  thereto,  no  person  entitled  or  claiming 
to  be  entitled  to  such  real  estate  in  consequence  of  such  will  shall 
be  entitled  to  be  admitted  to  the  same  real   estate  by  virtue 

(6)  See  infra,  p.  686.  ((f)  See  injraf  pp.  6,  note  (rf),  220. 

(c)  See  infra,  p.  887  et  seq. 
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thereof,  except  on  payment  of  all  such  stamp  duties,  fees,  fine, 
and  sums  of  money  as  would  have  been  lawfully  due  and  payable 
in  respect  of  the  admittance  of  such  testator  to  such  real  estate, 
and  also  of  all  such  stamp  duties,  fees,  and  sums  of  money  as 
would  have  been  lawfully  due  and  payable  in  respect  of  surren- 
dering such  real  estate  to  the  use  of  the  will,  or  of  presenting, 
registering,  or  enrolling  such  surrender,  had  the  testator  been  duly 
admitted  to  such  real  estate,  and  afterwards  surrendered  the  same 
to  the  use  of  his  will ;  all  which  stamp  duties,  fees,  fine,  or  sums 
.  of  money  due  as  aforesaid  shall  be  paid  in  addition  to  the  stamp 
duties,  fees,  fine,  or  sums  of  money  due  or  payable  on  the  admit- 
tance of  such  person  so  entitled  or  claiming  to  be  entitled  to  the 
same  real  estate  as  aforesaid. 

V.  And  be  it  further  enacted,  that  when  any  real  estate  of 
the  nature  of  customary  freehold  or  tenant  ri^ht,  or  cus-   ^-n^  ^^ 
tomary  or  copyhold,  shall  be  disposed  of  by  will,  the  lord  ^["q'/  ^^ 
of  the  manor  or  reputed  manor  of  which  such  real  estate  cuatomaiy 
is  holden,  or  his  steward,  or  the  deputy  of  such  steward,   to  be  en- 
shall  cause  the  will  by  which  such  disposition  shall  be   th^court 
made,  or  so  much  thereof  as  shall  contain  the  disposition   ^^^' 
of  such  real  estate,  to  be  entered  on  the  court  rolls  of  such  manor 
or  reputed  manor ;  and  when  any  trusts  are  declared  by  the  will 
of  such  real  estate,  it  shall  not  be  necessary  to  enter  the  declara- 
tion of  such  trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on 
the  court  rolls  that  such  real  estate  is  subject  to  the  trusts  declared 
by  such  will ;  and  when  any  such  real  estate  could  not  and  the 
have  been  disposed  of  by  will  if  this  act  had  not  been   enutiedu)] 
made,  the  same  fine,  heriot,  dues,  duties,  and  services  glfg®^® 
shall  be  paid  and  rendered  by  the  devisee  as  would  have  w*ien  such 
been  due  from  the  customary  heir  in  case  of  the  descent  not  now 
of  the  same  real  estate,  and  the  lord  shall  as  against  the  as  he*^ 
devisee  of  such  estate  have  the  same  remedy  for  re-  have1)een 
covering  and  enforcing  such  fine,  heriot,  dues,  duties,   ^^^j^^® 
and  services  as  he  is  now  entitled  to  for  recovering  and  ^^  descent. 
enforcing  the  same  from  or  against  the  customary  heir  in  case  of 
a  descent. 

VI.  And  be  it  further  enacted,  that  if  no  disposition  by  will 
shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  Estates  owr 
nature,  the  same  shall  be  chargeable  in  the  hands  of  the  ^^^[^  ^^' 
heir,  if  it  shall  come  to  him  by  reason  of  special  occupancy,  as 
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assets  by  descent  as  in  the  case  of  freehold  land  in  fee  simple  ; 
and  in  case  there  shall  be  no  special  occupant  of  any  estate  pur 
autre  vie^  whether  freehold  or  customary  freehold,  tenant  right, 
customary  or  copyhold,  or  of  any  other  tenure,  and  whether  a 
corporeal  or  incorporeal  hereditament,  it  shall  go  to  the  executor 
or  administrator  of  the  party  that  had  the  estate  thereof  by  virtue 
of  the  grant ;  and  if  the  same  shall  come  to  the  executor  or  ad- 
ministrator either  by  reason  of  a  special  occupancy  or  by  virtue  of 
this  act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied 
and  distributed  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate.  («} 

No  will  of  a  VII.  And  be  it  further  enacted,  that  no  will  made 
TeJ^"^"  by  any  person  mider  the  age  of  twenty-one  years  shall 
raiid;  be  valid.  (/) 

ftmecov-  VIII.  Provided  also,  and  be  it  further  enacted,  that 
c«pt*8uch  ^^  ^^  made  by  any  married  woman  shall  be  valid,  ex- 
as  might      cept  such  a  will  as  mig^ht  have  been  made  by  a  married 

now  be  *  ^  ,  "^ 

made.  woman  before  the  passing  of  this  act.  (g) 
Every  will  I^*  -^^^^  ^c  it  further  enacted,  that  no  will  shall  be 
^«{1„^  i»  ^alid  unlesB  it  shaU  be  in  writing  and  executed  in  manner 
b°'\h  ^toi  hereinafter  mentioned  ;  (A)  (that  is  to  say),  it  shall  be 
utorinthe  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by 
of  two  some  other  person  in  his  presence  and  by  his  direction  ; 
It*^?**"  and  such  signature  shall  be  made  or  acknowledged  by 
*"*••  the  testator  in  the  presence  of  two  or  more  witnesses 

present  at  the  same  time,  and  such  witnesses  shall  attest  and  shall 
subscribe  the  will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary. 

X.  And  be  it  further  enacted,  that  no  appointment  made  by 
Appoint-  ^^J^'i  in  exercise  of  any  power,  shall  be  valid,  unless  the 
mcnto  hj  same  be  executed  in  manner  hereinbefore  required  ;  and 
executed  every  will  executed  in  manner  hereinbefore  required 
wiUs,  and  shall,  SO  far  as  respects  the  execution  and  attestation 
aith^ugh^'  thereof,  be  a  valid  execution  of  a  power  of  appointment 
^^redto-  ^y  ^^^»  notwithstanding  it  shall  have  been  expressly  re- 
lemnities      quired  that  a  will  made  in  exercise  of  such  power  should 

are  not  ob-  ,  ••ii## 

served.  be  executed  with  some  additional  or  other  form  of  execu- 
tion or  solemnity. 

(e)  See  infra,  p.  1974  et  seq.  ig)  See  infra,  p.  52  et  seq, 

(/)  See  infra,  pp.  15,  16.  (A)  See  infrra,  p.  67  et  seq. 
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XI.  Provided   always,  and  be  it  further  enacted,  that  any 
soldier  being  in  actaal    military  service,  or  any  mar-    soldiers' 
iner,  or  seaman  being  at  sea,  may  dispose  of  his  personal   i^^„?^jij^ 
estate  as  he  might  have  done  before  the  making  of  this   excepted. 
act.  (t) 

Xn.  And  be  it  farther  enacted,  that  this  act  shall  not  prej- 
udice or  affect  any  of  the  provisions  contained  in  an  act  ^^  ^^^  ^ 
passed  in  the  eleventh  year  of  the  reign  of  his  majesty  J^^^t  cei^ 
King  George  the  Fourth,  and  the  first  year  of  the  reign  visions  of 
of  his  late  majesty  King  William  the  Fourth,  intituled  An  &  i  w.  4, 
act  to  amend  and  consolidate  the  laws  relating  to  the  pay  ^pectto 
of  the  royal  navy^  respecting  the  wills  of  petty  officers  ^[^  ©ffi- 
and  seamen  in  the  royal  navy,  and  non-commissioned  ^^  ^^ 
officers  of  marines,  and  marines,  so  far  as  relates  to  their  apd  ma- 
wages,  pay,  prize  money,  bounty  money,  and  allowances, 
or  other  moneys  payable  in  respect  to  services  in  her  majesty's 
navy,  (i) 

Xni.  And  be  it  further  enacted,  that  every  will  executed  in 
manner  hereinbefore  required  shall  be  valid  without  Publication 
any  other  publication  thereof.  reqa^ite. 

XIV.  And  be  it  further  enacted,  that  if  any  person 

who  shall  attest  the  execution  of  a  will  shall  at  the  time  wiu  not  to 
of  the  execution  thereof  or  at  any  time  afterwards  be  account  of 
incompetent  to  be  admitted  a  witness  to  prove  the  ex-  tencj  of  at- 
ecution  thereof,  such  will  shall  not  on  that  account  be  ^"^^*' 
invalid. 

XV.  And  be  it  further  enacted,  that  if  any  person  shall  attest 
the  execution  of  any  will  to  whom  or  to  whose  wife  or  Gjftg  to  an 
husband  any  beneficial  devise,  legacy,  estate,  interest,  Jif^^^^ 
gift,  or  appointment,  of  or  affecting  any  real  or  per-  ^  ▼oid* 
sonal  estate  (other  than  and  except  charges  and  directions  for 
the  payment  of  any  debt  or  debts),  shall  be  thereby  given  or 
made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
shaU,  so  far  only  as  concerns  such  person  attesting  the  execution 
of  such  will,  or  the  wife  or  husband  of  such  person,  or  any 
person  claiming  under  such  person  or  wife  or  husband,  be  utterly 
null  and  void,  and  such  person  so  attesting  shall  be  admitted 
as  a  witness  to  prove  the  execution  of  such  will,  or  to  prove 

(t)  See  infixi,  p.  116  ef  teg,  (k)  See  itijra,  p.  395  et  »eq. 
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the  validity  or  invalidity  thereof,  notwithstanding  such  devise, 
legacy,  estate,  interest,  gift,  or  appointment,  mentioned  in  sach 
will.  (0 

XVI.  And  be  it  farther  enacted,  that  in  case  by  any  will  any 
Creditor      ^^^  ^^  personal  estate  shall  be  chained  with  any  debt  or 
attcrtin^  to   debts,  and  any  creditor,  or  the  wife  or  husband  of  any 
ted  A  wit-     creditor,  whose  debt  is  so  charged,  shall  attest  the  execu- 
tion of  such   will,  such  creditor   notwithstanding  such 

charge  shall  be  admitted  a  witness  to  prove  the  excution  of  such 
will,  or  to  prove  the  validity  or  invalidity  thereof. 

XVII.  And  be  it  further  enacted,  that  no  person  shall,  on 
Executor  Account  of  his  being  an  executor  of  a  will,  be  incompe- 
mittedi"  ^^*  ^^  beadmitted  *a  witness  to  prove  the  execution  of 
witness.  such  will,  or  a  witness  to  prove  the  vaUdity  or  invalidity 
thereof. 

XVIII.  And  be  it  further  enacted,  that  every  will  made  by 

Will  to  be  a  man  or  woman  shall  be  revoked  by  hi^  or  her  mar- 
revoked  by  .        •'     , 

marriage,  riage  (m)  (except  a  will  made  m  exercise  of  a  power 
of  appointment,  when  the  real  or  personal  estate  thereby  ap- 
pointed would  not  in  default  of  such  appointment  pass  to  his  or 
her  heir,  customary  heir,  executor,  or  administrator,  or  the  person 
entitled  as  his  or  her  next  of  kin,  under  the  statute  of  distribu- 
tions.) 

No  will  to  XIX.  And  be  it  further  enacted,  that  no  will  shall 
by^re^^*^  be  revoked  by  any  presumption  of  an  intention  on  the 
sumption,     ground  of  an  alteration  in  circumstances,  (n) 

XX.  And  be  it  further  enacted,  that  no  will  or  codicil,  or  any 
No  will  to  P^^^  thereof,  shall  be  revoked  otherwise  than  as  afore- 
but'by^im-^  said,  or  by  another  will  oir  codicil  executed  in  manner 
other  will  hereinbefore  required,  or  by  some  writing  declaring  an 
or  b^  a  '  intention  to  revoke  the  same,  and  executed  in  the  man- 
ecuted  like  tolbt  in  which  a  will  is  hereinbefore  required  to  be  ex- 
deSruo^*^^  ecuted,  or  by  the  burning,  tearing,  or  otherwise  de- 
^o°-  stroying  the  same  by  the  testator,  or  by  some  person 
in  his  presence  and  by  his  direction,  with  the  intention  of  revok- 
ing the  same,  (o) 

XXI.  And  be  it  further  enacted,  that  no  obliteration,  inter- 
lineation, or  other  alteration  made  in  any  will,  after  the  execution 

(/)  See  infra^  pp.  1053,  1054.  (n)  See  in/ra,  p.  204  et  seq. 

(m)  Seetn/ra,  pp.  201,  202.  (o)  See  infra,  p.  127  et  seq. 
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thereof,  shall  be  yalid  or  have  any  effect  except  so  far  as  the 
words  or  effect  of  the  will  before  such  alteration  shall   No  aiten- 
not  be  apparent,  unless  such  alteration  shall   be  exe-   will  shall 
cuted  in  like  manner  as  hereinbefore  is  required  for  the  effect  mi^ 
execution  of  the  will;  but  the  will,  with  such  altera-   lessexe- 

1  cut6Q  as  a 

tion  as  part  thereof,  shall  be  deemed  to  be  duly  executed  will. 
if  the  signature  of  the  testator  and  the  subscription  of  the 
witnesses  be  made  in  the  margin,  or  on  some  other  part  of  the 
will  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of  or 
opposite  to  a  memorandum  referring  to  such  alteration,  and  writ- 
ten at  the  end  or  some  other  part  of  the  will.  (je>) 

XXII.  And  be  it  further  enacted,  that  no  will  or  codicil  or 
any  part  thereof,  which  shall  be  in  any  manner  revoked,  ^^  ^jj  ^_ 
shall    be  revived  otherwise  than    by  the  reexecution  vokedtobe 

.  .  rerived 

thereof,  or  by  a  codicil  executed  in  manner  hereinbefore  otherwise 
required,  and  showing  an  intention  to  revive  the  same ;   execution 
and  when  any  will  or  codicil  which  shall  be  partly  re-  to  revive*^ 
yoked,  and  afterwards  wholly  revoked,  shall  be  revived,   ^^' 
such  revival  shall  not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole  thereof,  unless  an  in- 
tention to  the  contrary  shall  be  shown.  (^) 

XXIII.  And  be  it  further  enacted,  that  no  conveyance  or 
other  act  made  or  done  subsequently  to  the  execution  of   A  demise 
a  will  of  or  relating  to  any  real  or  personal  estate  there-  ^nder^ 
in  comprised,  except  an  act  by  which  such  will  shall  be   by^J^™'^^ 
revoked  as  aforesaid,  shaU  prevent  the  operation  of  the   sequent 

*  ,  *       ,  convey- 

will  with  respect  to  such  estate  or  interest  in  such  real  anceoract. 
or  personal  estate  as  the  testator  shall  have  power  to  dispose  of  by 
will  at  the  time  of  his  death,  (r) 

XXIV.  And    be  it  further  enacted,  that  every  will  shall  be 
construed,  with  reference  to  the  real  estate  and  personal  ^^jjj  .  j. 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  be  con- 
had  been  executed  immediately  before  the  death  of  the  speak  from 
testator,  unless  a  contrary  intention  shall  appear  by  the  of  Uie'tes- 
wiU.  (0  ^^^• 

XXV.  And  be  it  further  enacted,  that,  unless  a  contrary  in- 
tention shall  appear  by  the  will,  such  real  estate  or  in-   A  residu- 
terest  therein  as  shall  be  comprised  or  intended  to  be   shall  in< 

(p)  See  infra,  p.  144  et  uq,  '  (r)  See  infra,  p.  1330. 

{q]  See  infra,  p.  205  et  ieq.  {»)  See  infra,  pp.  220,  221,  1331, 1436. 

VOL.  I.  b 
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elude  e»-      comprised  in  any  devise  in  such  will  contained,  which 

tales  com-  . 

prised  in  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee 
TmdTde^"  in  the  lifetime  of  the  testator,  or  by  reason  of  sach 
^"^*  devise  being  contrary  to  law  or  otherwise  incapable  of 

taking  efiEect,  shall  be  included  in  the  residuary  devise  (if  any) 
contained  in  such  will. 

XXYI.  And  be  it  further  enacted,  that  a  devise  of  the  land  of 
A  iccnerai  ^^^  testator,  Or  of  the  land  of  the  testator  in  any  place 
devise  of  or  in  the  occupation  of  any  person  mentioned  in  his  will, 
tor's  lands  or  otherwise  described  in  a  general  manner,  and  any 
ciadecopj-  Other  general  devise  which  would  describe  a  customary, 
iSlw^id  copyhold,  or  leasehold  estate  if  the  testator^had  no  free- 
freeh^oid**  ^^^^  estate  which  could  be  described  by  it,  shall  be  con- 
lands.  strued  to  include  the  customary,  copyhold,  and  leasehold 

estates  of  the  testator,  or  his  customary,  copyhold,  and  leasehold 
estates,  or  any  of  them,  to  which  such  description  shall  extend,  as 
the  case  may  be,  as  well  as  freehold  estates,  unless  a  contrary  in- 
tention shall  appear  by  the  will. 

XXVII.  And  be  it  further  enacted,  that  a  general  devise  of 
A  general    the  real  estate  of  the  testator,  or  of  the  real  estate  of  the 

eift  shall  .  .  '  . 

include  testator  in  any  place  or  m  the  occupation  of  any  person 
over  which  mentioned  in  his  will,  or  otherwise  described  in  a  general 
has^^n^'  manner,  shall  be  construed  to  include  any  real  estate,  or 
of*a^oint-  ^^^^  ^^  estate  to  which  such  description  shall  extend 
ment.  (as  the  case  may  be),  which  he  may  have  power  to  ap- 

point in  any  manner  he  may  think  proper,  and  shall  operate 
as  an  execution  of  such  power,  unless  a  contrary  intention  shall 
appear  by  the  will;  and  in  like  manner  a  bequest  of  the  per- 
sonal estate  of  the  testator,  or  any  bequest  of  personal  property 
described  in  a  general  manner,  shall  be  construed  to  include  any 
personal  estate,  or  any  personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as 
an  execution  of  such  power,  unless  a  contrary  intention  shall  ap- 
pear by  the  will. 

XXVIII.  And  be  it  further  enacted, -that  where  any  real 
A  devise  estate  shall  be  devised  to  any  person  without  any  words 
any  words  of  limitation,  such  devise  shall  be  construed  to  pass  the 
tion^di  fee  simple,  or  other  the  whple  estate  or  interest  which 
^  ^^^'       the  testator  had  power  to  dispose  of  by  will  in  such  real 
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estate,  unless  a  contrary  intention  shall  appear  by  the  strued  to 

will.  lee. 

XXIX.  And  be  it  further  enacted,  that  in  any  devise  or  be- 
quest of  real  or  personal  estate  the  words  "  die  without  .j^^  ^^^^ 
issue,"  or  "die  without  leaving  issue,"   or   "have  no   "diewith- 

,  out  issue/ 

issue,"  or  any  other  words  which  may  import  either  a  or  "die 

want  or  failure  of  issue  of  any  person  in  his  lifetime  or  leaving  is- 

at  the  time  of  his  death,  or  an  indefinite  failure  of  his  be^ion! 

issue,  shall  be  construed  to  mean  a  want  or  failure  of  *^^^}9 

'  mean  die 

issue  in  the  lifetime  or  at  the  time  of  the  death  of  such  without  is- 
person,  and  not  an  indefinite  failure  of  his  issue,  unless  a  at  the 
contrary  intention  shall  appear  by  the  will,  by  reason  of 
such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift  being, 
without  any  implication  arising  from  such  words,  a  limitation  of 
an  estate  tail  to  such  person  or  issne,  or  otherwise :  Provided,  that 
this  act  shall  not  extend  to  cases  where  such  words  as  aforesaid 
import  if  no  issue  described  in  a  preceding  gift  shall  be  bom,  or 
if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  other- 
wise answer  the  description  required  for  obtaining  a  vested  estate 
by  a  preceding  gift  to  such  issue. 

XXX.  And    be    it    further   enacted,   that   where    any  real 
estate   (other  than  or  not  being  a  presentation  to  a  No  devise . 
church)  shall  be  devised  to  any  trustee  or  executor,  such  or  execn-^" 
devise  shaU  be  construed  to  pass  the  fee  simple  or  other  ^^"^  f^^^ 
the  whole  estate  or  interest  which  the  testator  had  power  ^^"^  ®f 

^      ^        presenta- 

to  dispose  of  by  will  in  such  real  estate,  unless  a  definite  tion  to  a 
term  of  years,  absolute  or  determinable,  or  an  estate  of  shall  pass  a 
freehold,  shall  thereby  be  given  to  him  expressly  or  by  temt.  («) 
implication. 

XXXI.  And  be  it  further  enacted,  that  where  any  real  es- 
tate shall  be  devised  to  a  trustee,  without  any  express  Trustees 

under  an 

limitation  of  the  estate  to  be  taken  by  such  trustee,  unlimited 

and  the  beneficial  interest  in  such  real  estate,  or  in  where  the 

the  surplus  rents  and  profits  thereof,  shall  not  be  given  ^^  ™*^e- 

to  any  person  for  life,  or  such  beneficial  interest  shall  JJ^^/^* 

be  given  to  any  person  for  life,  but  the  purposes  of  the  P^'^^'^. 

trust  may  continue  beyond  the  life  of  such  person,  such  entitled  foV 

devise  shall  be  construed  to  vest  in  such  trustee  the  fee  the'fee.'^  ^ 
simple,  or  other  the  whole  legal  estate  which  the  testator  had 

(t)  See  infra,  p.  1106,  note  {w),  (u)  See  infra,  p.  690. 


XX  PREFAOE. 

power  to  dispose  of  by  will  iu  such  real  estate,  and  not  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be  satisfied. 

XXXII.  And  be  it  further  enacted,  that  where  any  person 
Devises  of  to  whom  any  real  estate  shall  be  devised  for  an  estate 
shSi^ot**^  tail  or  an  estate  in  quasi  entail  shall  die  in  the  lifetime  of 
lapse.  the  testator  leaving  issue  who  would  be  inheritable  under 
such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. 

XXXIII.  And  be  it  further  enacted,  that  where  any  person 
Gifts  to  being  a  child  or  other  issue  of  the  testator  to  whom  any 
children  or  r^al  or  personal  estate  shall  be  devised  or  bequeathed 

other  issue  *  ^  ^  * 

who  leave  for  any  estate  ox  interest  not  determinable  at  or  be- 
at t^e  tes-  fore  the  death  of  such  person  shall  die  in  the  lifetime  of 
d^^tVshaii  ^^^  testator  leaving  issue,  and  any  such  issue  of  such  per- 
not  lapse.  ^^^  shdiH  be  living  at  the  time  of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will,  (ic) 

XXXIV.  And  be  it  further  enacted,  that  this  act  shall  not 
Act  not  to  extend  to  any  will  made  before  the  first  day  of  January, 
wills  made  One  thousand  eight  hundred  and  thirty-eight,  and  that 
(yfnor\?^  every  will  reexecuted  or  republished,  or  revived  by 
autrrv^^  any  codicil,  shall  for  the  purposes  of  this  act  be  deemed 
of  pereons  to  have  been  made  at  the  time  at  which  the  same  shall 
fore  1838.  be  SO  reexecuted,  republished,  or  revived  ;  and  that 
this  act  shall  not  extend  to  any  estate  pur  autre  vie  of  any  person 
who  shall  die  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  thirty-eight. 

Act  not  to       XXXV.  And  be  it  further  enacted,  that  this  act  shall 

extend  to  -»        r^       t       t 

Scotland,  not  extend  to  Scotland. 

Act  may  XXXVI.  And  be  it  enacted,  that  this  act  may  be 

be  altered  amended,  altered,  or  repealed  by  any  act  or  acts  to  be 

sion.  passed  in  this  present  session  of  parliament. 

{x)  See  infra,  p.  1221  et  seq,  (y)  See  infra,  pp.  129,  203,  216. 
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CHAPTER  THE  FIRST. 

OF  THE  ORIGIN  OF  WILLS  OF  PERSONAL  ESTATE. 

Although  from  the  time  of  the  Norman  Conquest  until  the 
passing  of  the  statute  of  wills  (32  &  34  Hen.  8),  a  subject  of 
this  realm  had,  generally  speaking,  no  testamentary  power  over 
land;  (a)  yet  the  power  of  making  a  will  of  personal  property  ap- 
pears to  have  existed  and  continued  from  the  earliest  period  of  our 
law.  And,  under  the  description  of  personal  property  so  dispos- 
able, are  not  only  to  be  considered  goods  and  chattels,  but  also 
terms  for  years  and  chattel  interests  in  land,  which,  on  account 
of  their  original  imbecility  and  insignificance,  were  deemed  person* 
alty,  and  as  such  were  disposable  by  will,  (a^) 

But  this  power,  it  seems,  did  not  extend  to  the  whole  of  a  man's 
personal  estate,  unless  he  died  without  either  wife  or  is-    .^ 

*  '  ,  At  coin- 

sue  ;  for  by  the  common  law,  as  it  stood,  accordmg  to  mon  law  a 

Glanvil,  in  the  reign  of  Hen.  2,  a  man's  goods  were  to  not  be- 

(a)  [In  regard  to  the  history  of  devifleB,  tions  on  the  sabject  are  substantially  the 

tee  4  Kent,  501-505.    '*  The  English  law  same,  and  they  have  been  taken  from  the 

of  deriae/' Chancellor  Kent  obecives/' was  English  statutes  of  82  Hen.  8  and  29 

imported    into   this  country  by  our  an-  Charles  2."     4  Kent,  504,  505.     As  to 

cestors,  and  incorporated  into  our  colonial  Louisiana,  see  4  Kent,  505,  note  (a),  519, 

jarisprudence,  under  such  modifications  520.] 

in  some  instances  as  were  deemed  expe-  (a^)  Co.  Lit.  Ill  6,  note  (1),  by  Har- 

dient.    Lands  may  be  devised  by  will  in  all  grave. 
Uie  United  States,  and  the  statute  regnla- 
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whdeof ***  be  divided  into  three  equal  parts ;  one  of  which  went 
his  per-  to  his  *  heirs,  or  lineal  descendants,  another  to  his  wife, 
tate,  unless  and  the  third  was  at  his  own  disposal :  or  if  he  died 
without  without  a  wife,  he  might  then  dispose  of  one  moiety, 
OT  chu-^^'**  and  the  other  went  to  his  children  :  and  so,  e  converao^ 
dren:  if  }^  jj^^  uq  children,  the  wife  was  entitled  to  one  moi- 

ety, and  he  might  bequeath  the  other;  but  if  he  died  without 
either  wife  or  issue,  the  whole  was  at  his  own  disposal.  (6)  The 
shares  of  the  wife  and  children  were  called  their  reasonable  parts ; 
and  the  writ  de  rationabili  parte  bonorum  was  given  to  recover 
writ  de  them.  (<?)  This  writ  lay  for  the  wife  against  the  execu- 
parubono'  ^^^^  ^^  ber  husband,  and  was  founded  on  a  complaint 
*^^*  that  the  said  executors  unjustly  detained  from  the  plain- 

tifiE  her  reasonable  part  of  the  goods  and  chattels  which  were  of  the 
deceased,  and  refused  to  render  the  same  to  her.  (d^  And  the  sons 
and  daughters  were  entitled  to  the  like  writ  against  the  executors 
in  case  their  third  part  was  withheld,  (e) 

It  must  indeed  be  remarked,  that  there  has  been  a  controversy 
controver-     whether  this  was  the  general  law  of  the  land,  or  only  such 

sv  whether 

this  was  as  obtained  in  particular  places  by  custom.  Fitzherbert, 
lawfor  ^'*  in  his  commentary  on  the  writ  de  rationabili  parte  bono- 
?°Jy.  ^^-.      rum.  contends  that  the  distribution,  which  excludes  the 

taining  m  ^  ^ 

particular     testamentary  power  from  a  certain  portion  of  the  per- 

places  hy  .«.. 

castom.  sonal  estate,  was  in  his  time  the  common  law  of  the  land, 
and  therefore  needed  not  a  special  custom  to  support  it.  (/) 
And  Mr.  Justice  Blackstone  (^)  expresses  a  strong  opinion  to 
the  same  effect,  citing  Glanvil,  Bracton,  Magna  Charta,  the  Year 
Books,  and  a  passage  from  Sir  Henry  Finch ;  the  last  of  which 
authorities  expressly  lays  it  down,  in  the  reign  of  Charles  1,  to  be 
the  general  law  of  the  land.  But,  on  the  other  hand.  Lord  Coke 
says  that  it  appears  by  the  Register,  *  and  many  of  our  books,  that 
there  must  be  a  custom  alleged  in  some  county,  &c.  to  enable  the 
wife  and  children  to  the  writ  de  ratio7iabili  parte  bonorum^  and 
that  so  it  had  been  resolved  in  parliament.  (A) 

(b)  2  Bl.  Com.  492.  daughters  might  join  in   the  writ.    Co. 

(c)  F.  N.  B.  122,  L.  9th  ed. ;  2  Sannd.    Lit  176  b,  note  (3),  hj  Hargraye. 

66,  note  (9).  (/)  F.  N.  B.  ubi  supra;  Co.  Lit.  176  h, 

(d)  F.  N.  B.  w6i  Bupra,  note  (€),  by  Hargprave. 

(e)  The  word  "pueri"  was  used  in  the        {g)  2  Bl.  Com.  492. 

writ,  but  was  taken  as  meaning  children  {h)  Co.  Lit.  176  6.  "Mr.  Justice 
of  both  BexeB,  it  being  held  that  sons  and    Blackstone  considers  the  passage  cited  bj 

[2]    [3] 


CH.  I.]   OF  THE  ORIGIN  OP  WILLS  OP  PERSONAL  PROPERTY.       8 

The  law,  however,  whether  general  or  prevailing  in  particular 
places  only  by  custom,  has  been  altered  by  imperceptible  Alteration 
degrees,  and  the  deceased  may  now  by  will  bequeath  of  the  law: 
the  whole  of  his  goods  and  chattels ;  though  we  cannot  trace  out 
when  first  the  alteration  began,  (i)  In  the  province  of  York,  (y) 
the  principality  of  Wales,  and  in  the  city  of  London,  the  ancient 
method  continued  in  use  till  modern  times:  when,  in  ,     ^^.^ 

oy  certain 

order  to  favor' the  power  of  bequeathing,  and  to  reduce  statutes 

T  1     1      ,  .        -1  1  1       i\i  for  the 

the  whole  kingdom  to  the  same  standard,  three  statutes  province  of 
were  provided ;  one,  4  &  5  W.  &  M.  c.  2  (explained  by  waics,  and 
2  &  3  Anne,  c.  6),  for  the  province  of  York ;  another,  ^°'^^"' 
7  &  8  W.  3,  c.  38,  for  Wales ;  and  a  third,  2  Geo.  1,  c.  18,  for 
London ;  *  whereby  it  is  enacted,  that  persons  within  those  districts, 
and  liable  to  those  customs,  may  (if  they  think  proper)  dispose 
of  all  their  personal  estate  by  will ;  and  the  claims  of  the  widow, 
children,  and  other  relations  to  the  contrary  are  totally  barred. 
Thus  is  the  old  common  law  now  utterly  abolished  throughout  all 
the  kingdom  of  England,  and  a  man  may  devise  the  whole  of  his 
chattels  as  freely  as  he  formerly  could  his  third  part  or  moiety. 
In  disposing  of  which,  he  was  bound  by  the  custom  of  many  places 
to  remember  bis  lord  and  the  church,  by  leaving  them  his  two 
best  chattels,  which  was  the  original  of  heriots  and  mortuaries ; 

Lord  Coke  from  Bracton  as  making  di-  the  order  of   partition  nnder  this  writ, 

rectlj  against   his  opinion,  and  regards  that  it  was  then,  and  that  not  tatdif,  an- 

Fleta  aiso  as  a  clear  authority  to  the  same  tiquated,  and  ynnished  out  of  use  in  Kent 

pnrpose.    But  Mr.  Somner,  whose  very  and  other  counties,  surviving  only  in  the 

lesmed  and  extended  discussion  of  this  province  of  York  and  some  few  cities." 

subject  seems  to  have  escaped  the  author  Co.  Lit.  176  6,  note  (6),  by  Hargrave.    It 

of  the  Commentaries,  though  not  inclined  may  further  be  observed,  that  the  writs  de 

to  an  entire  agreement  with  Lord  Coke,  raeiona^t'/t/Kirte&onorum,  in  theBegister,a8 

cites  various  passages  of  the  same  ancient  it  is  admitted  by  Fiizherbert,  rehearse  the 

authors,  from  which  it  appears  that  their  customs   of  the    counties,    stating    that 

writings  in  this  respect  are  contradictory.  "  whereas  according  to  the  custom  which 

See  in  Somn.  Gavelk.  91,  a  dissertation  has  hitherto  obtained- in  the  said  county, 

on  the  question,  WkeUur  the  writ  de  ration-  wives,  after  the  death  of  their  husbands, 

abili  parte  btmantm  iccu  by  the  common  law  ought  to  have  a  reasonable  part  of  the 

or  by  ocsfom.    Nor  is  it  a  slight  testimony  goods  and  chattels  of  their  said  husbands, 

of  its  being  settled  law  in  Lord  Coke's  &c."    F.  N.  B.  122,  L. 

time,  not  to  allow  of  the  writ  de  ratimabili  (i)  2  Bl.  Com.  492. 

parte  bonorum  without  a  special  custom^  {j)  What  bishoprics   the  province  of 

that  Mr.  Somner,  whose  book,  before  cited,  York  contains,  see  Co.  Lit.  94 ;  and  post, 

was  finished  as  early  as  1647,  though  not  pt  i.  bk.  it.  ch.  ii. 
pnblished  till  the  Restoration,  observes  on 
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*  CHAPTER  THE  SECOND. 

OF  THE  NATUBB    AND    INCIDENTS  OF  WILLS  AND  CODICILS  OF 

PERSONAL  PROPEBTY. 

A  LAST  will  and  testament  is  defined  to  be  ''the  just  sentence 
Definition  of  our  wiU,  touching  what  we  would  have  done  after 
Md  testa-  ^^^  death ; "  (a)  and  in  strictness,  perhaps,  the  defi- 
^^^^  nition  might  be  narrowed  by  adding   "  respecting  per- 

sonal estate;"  for  a  devise  *of  lands  is  considered  by  our  courts 
not  so  much  in  the  nature  of  a  testament,  as  of  a  conveyance  by 
way  of  appointment  of  particular  lands  to  a  particular  devisee ;  (6) 
and  upon  that  principle  it  was  established  that  a  man  could 
devise  those  lands  only  which  he  had  at  the  time  of  the  date  of 
such  conveyance,  and  no  after  purchased  lands  would  pass,  what- 
ever words  might  be  used ;  (c)    whereas  a  will  and  testament 

(a)  Swinb.  pt.  1,8.  2;  Godolph.  pt.  1,  c.  Langdon  t;.  Astor,  16  N.  Y.  9,  49.]    It  is 

1,  s.  2;  2  Bl.  Com.  499 ;  [Smith  v.  Bell,  6  said  hj  Lord  Coke,  Co.  Lit.  Ill  a,  that 

Peters,  75.    It  is  in  its  ottm  nature  ambula*  in  law  most  commonly  uUima  voluntas  in 

tory  and  revocable  during  the  life  of  the  scriptis  is  used,  where  lands  or  tenements 

testator.    It  is  this  ambulatory  quality  are  deyised,  and  testamentum,  when  it  con- 

which  forms  the  characteristic  of  wills,  for  cemeth  chattels.     See,  also,  to  the  same 

though  a  disposition  by  deed  may  postpone  efiect,  Godolph.  pt  1,  c.  6,  s.  7.     ["  When 

the  possession  or  enjoyment,  or  even  the  the  will  operates  upon  personal  property, 

restng,  until  the  death  of  the  disposing  it  is  sometimes  called  a  testament,  and  when 

party,  yet  the  postponement  is  in  such  upon  real  estate,  a  devise ;  but  the  more 

case  produced  by  the  express  terms,  and  general  and  the  more  popular  denomina- 

does  not  result  from  the  nature  of  the  in-  tion  of  the  instrument,  embracing  equally 

strument.    1  Jarman  Wills  (Sd  £ng.  ed.),  real  and  personal  estate,  is  that  of  last  toiU 

12;  Brown  V.  Betts,  9  Cowen,  208;  Moye  and  testament"    4  Kent,  502.] 
V,  Eittrell,  29  Geo.  677  ;  Loveren  v.  Lam-        (c)  1  Saund.  277  c,  note  (4) ;  Wind  v. 

prey,  22  N.  H.  434,  442 ;  Shaw  C.  J.  in  Jekyl,  1  P.  Wms.  575 ;  [Minuse  v.  Cox,  5 

Wait  v.  Bdding,  24  Pick.  136.]  John.    Ch.    441 ;    Carter   v,  Thomas,  4 

{b)  Harwood  v.  Goodright,  Cowp.  90,  by  Greenl.  345 ;  Brewster  v.  McCall,  15  Conn. 

Lord  Mansfield  ;  1  Saund.  277  «,  note  (4),  274 ; .  George  v.  Green,  13   N.  H.  521 ; 

to  Duppa  t;.  Mayo.     [See  4  Kent,  502 ;  M'Einnon  v,  Thompson,  3  John.  Ch.  307, 

Johnson  J.  in  Tompkins  v.  Tompkins,  1  310;  Livingston  v.  Newkirk,  3  John.  Ch. 

Bailey,  96;  Ross  t;.  Vertner,  Freem.  Ch.  312;  Thompson  v.  Scott,  1  McCord  Ch. 

(Mi8S.)599;Bayleyt;.Bailey,5Cush.245;  32;   Kemp  v.  M'Pherson,  7  Harr.  &  J. 
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would  operate  upon  whatever  personal  estate  a  man  died  possessed 
of,  whether  acquired  before  or  since  the  execution  of  the  instru- 
ment, (d) 

320;  CarroU  v.  CarroU,  16  How.  (U.  8.)  (as  it  has  sometimes  been  said,  see  Toller 

875;  Hays  V.  Jackson,  6  Mass.  149;  Wait  on  Ezecntors,  p.   2);   for  the  same  rale 

».  Beldin^,24  Pick.  129 ;  Ballard  r.  Carter,  held  before  the  statute,  where  lands  were 

5  Pick.  114;  Girard  v.  Philadelphia,  4  devisable  by  custom.  Harwood  v.  Good- 
Rawle,  323 ;  Meador  v.  Sorsby,  2  Ala.  (N.  right,  Cowp.  90,  by  Lord  Mansfield ;  Brun- 
S.)  712;  Foner  v,  Craige,  3  Ired.  536;  ker  v.  Cook,  11  Mod.  122;  Brydges  v. 
Battle  p.  Speight,  9  Ired.  288.  In  many  of  Duchess  of  Chandos,  2  Ves.  jun.  427  ;  I 
the  American  States,  every  descendible  in-  Wms.  Saund.  277  e,  note  (4). 

tcrest  in  real  estate  is  a  devisable  interest.  {d)  Wind  v.  Jekyl,  1  P.  Wms.  575. 
Rights  of  entry  are  devisable  in  Massa-  And  now,  by  statute  1  Vict.  c.  26,  s.  3 
chtaetts,  whether  the  devisor  was  dis-  (which,  however,  does  not  apply  to  any 
seised  at  the  time  of  making  the  will,  or  will  made  before  January  1,  1838),  the 
became  so  afterwards.  Genl.  Sts.  c.  92,  power  of  disposing  by  will,  executed  as 
§  3;  so  in  New  Hampshire,  Rev.  Sts.  required  by  that  act,  is  extended  to  all 
c.  156,  §  3;  so  in  Maine,  Rev.  Sts.  1841,  such  real  and  personal  estate  as  the  tes- 
p.  376.  As  to  Pennsylvania,  Humes  v,  tator  may  be  entitled  to  at  the  time  of  his 
M'Farlane,  4  Serg.  &  R.  435  ;  New  York,  death,  notwithstanding  he  may  become 
Jackson  r.  Varick,  2  Wend.  166;  S.  C.  7  entitled  to  the  same  subsequently  to  the 
Cowen,  238;  Virginia,  Watts  v.  Cole,  2  execution  of  his  will.  See  this  en  act- 
Leigh,  664.  See  Ross  t;.  Ross,  12  B.  Mon.  ment,  verbatim,  preface.  [The  law  in  re- 
437;  Smith  t7.  Jones,  4  Ohio,  115.  A  will  gard  to  after  acquired  lands  has  been 
may  operate  on  a  contingent  reversionary  changed  in  a  similar  manner  by  statute,  in 
interest  Brigham  v.  Shattuck,  10  Pick,  many  of  the  American  States.  In  Massa- 
306, 309 ;  Austin  v.  Cambridgeport  Parish,  chusetts,  by  Genl.  Sts.  c.  92,  §  4,  it  is  en- 
21  Pick.  215;  Hayden  v.  Stonghlon,  5  acted  that  "any  estate,  right,  or  interest 
Pick.  528 ;  Steel  v.  Cook,  1  Met.  281 ;  in  lands,  acquired  by  the  testator  after 
Eean  u.  Roe,  2  Harring.  103 ;  Keating  v.  making  his  will,  shall  pass  thereby  in  like 
Smith,  5  Cush.  236;  Shelby  v.  Shelby,  6  manner  as  if  possessed  at  the  time  of  mnk- 
Dana,  60.  A  possibility  coupled  with  an  ing  the  will,  if  such  clearly  and  manifestly 
interest  is  de^'isable.  Den  v.  Manners,  1  appears  by  the  will  to  have  been  the  inten- 
Spencer,  142.  So  a  power  to  sell  lands,  tion  of  the  testator."  Iq  Vermont,  see  Rev. 
Wright  V.  Trustees  Meth.  Epis.  Church,  1  Sts.  1839,  p.  254,  §  2;  Pennsylvania,  Rev. 
Hoffl  204.  See  4  Kent,  512.  513.  A  per-  Acts  relating  to  wills  (1833),  §  10  ;  Mis- 
■on  who  had  sold  an  estate  under  circum-  souri,  lAggAt  v.  Hart,  23  Missou.  127  ;  New 
stances  which  entitle  him  in  equity  to  have  York,  2  Rev.  Sts.  p.  57,  §  5 ;  Virginia,  Act 
the  sale  set  aside,  has  a  devisable  interest  1850,  c.  122,  §  11 ;  Smith  v.  Edrington,  8 
in  the  estate.    Gresley  r.  Monsley,  4  De  G.  Cranch,  66 ;  Allen  v.  Harrison,  3  Call,  289 ; 

6  J.  78.  So  has  a  person,  who  has  made  Turpin  v,  Turpin,  1  Wash.  75;  Hyer'v 
a  valid  agreement  for  the  purchase  of  an  Shobe,  2  Munf.  200 ;  Indiana,  Rev.  Sts. 
estate,  a  devisable  interest  in  it.  Malin  v.  1843,  p.  485,  §  3 ;  Maine,  Rev.  Sts.  1 840-41, 
Malin,  1  Wend.  625;  Marston  v.  Fox,  8  p.  376;  Maryland,  St.  1850,  c.  S59;  see 
Ad.  &  El.  14.  See  Livingston  v.  Newkirk,  Carroll  i;.  Carroll,  16  How.  (U.  S.)  275 ; 
3  John.  Ch. 312;  M'Kinnon  O.Thompson,  Johns  u.  Doe,  33  Md.  515;  Connecticut, 
8  John.  Ch.  307.]  It  did  not  turn  upon  the  Laws  of  Conn.  1838,  p.  245 ;  New  Hamp- 
construction  of  the  statutes  of  wills  (23  shire.  Rev.  Sts.  1842,  c.  156,  §  2.  In  Ken- 
Hen.  8,  c.  I,  and  34  Hen.  8,  c.  5),  which  say  tucky,  land  may  pass  by  a  will,  though  ac- 
that  any  person  having  land  may  devise  quired  after  the  publication  of  it.    Walton 
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*  In  strictness,  according  to  the  older  aathorities  of  the  ecclesi- 
astical law.  the  appointment  of  an  execator  was  essen- 
tial  to  a  testament.  '^  ihe  naming  or  appointment  of 
an  executor,"  says  Swinburne,  (e)  "  is  said  to  be  the  foundation, 
the  substance,  the  head,  and  is  indeed  the  true  formal  cause  of 
the  testament,  without  which  a  will  is  no  proper  testament,  and 
by  the  which  only  the  will  is  made  a  testament."  So  Godolphin 
observes,  (/)  that  "  the  appointment  of  an  executor  is  the  very 
foundation  of  the  testament,  whereof  the  nomination  of  an  exec- 
utor, and  the  ju9ta  voluntas  of  the  testator,  are  two  main  essen- 
tials." And  the  common  law  judges,  in  Woodward  v.  Lord  Dar- 
cy,  (^)  laid  down  that  "  without  an  executor  a  will  is  null  and 
void."  (A)     However,  this  strictness  has  long  ceased  to  exist,  (%) 

V.  Walton,  7  J.  J.  Marsh.  58;  so  in  Ohio,  Call,  15  Conn.  274 ;  and  North  Carolina, 

Smith  V.  Jones,  4  Ohio,  115;   Brush  v.  Battle  v.  Speight,  9  Ired.  288.    It  has  been 

Brush,  10  Ohio,  287 ;  North  Carolina,  Bat-  considered  a  sufficient  manifestation  of  the 

tie  V.  Speight,  9  Ired.  288 ;  Illinois  and  Al-  intention  of  the  testator  that  real  estate 

abama,  4  Kent,  512 ;  Meador  v.  Sorsby,  2  acquired  by  him,  after  the  making  of  his 

Ala.  (N.  S.)712.  The  above  statute  of  Mas-  will,  shall  pass  thereby,  according  to  the 

sachusetts  has  been  held  to  apply  to  a  will  Massachusetts  statute,  where  it  appears  by 

made  before  its  passage,  where  the  death  the  whole  scheme  and  tenor  of  the  will 

of  the  testator  occurred  after  its  passage,  that  he  intended  to  make  an  entire  dispo- 

Cnshing  v.  Ay  1  win,  12  Met.  169  ;  Fray  v.  sition  of  all  of  his  property,  real  and  per- 

Waterston,  12  Met.  262.     The  statute  of  sonal.  Winchester  v.  For8ter,3  Cush.  366  ; 

New  York  has  been  similarly  applied.  See  Cushing  v.  Aylwin,  12  Met.  169;  Brimmer 

De  Peyster  v.  Clendenning,  8  Paige,  295  ;  v.  Sohier,  1  Cush.  118.     In  Cushing  v. 

Bishop  17.  Bishop,  4  Hill,  138 ;  and  of  Vir-  Aylwin,  ubi  aupra,  the  court  treat  it  as  an 

ginia,  Smith  v.  Edrington,  8  Cranch,  66 ;  important  manifestation  that  the  testatrix 

and  of  New  Hampshire,  Loveren  v.  Lam-  did  not  intend  to  die  intestate  as  to  any  of 

prey,  22  N.  H.  434.      In   Wakefield  v,  her  property.   "  And  there  is  no  reason," 

Phelps,  37   N.  H.  295,  306,  Eastman  J.  say  the  court ''to  suppose  that  her  inten- 

said :  ''  A  will  does  not  take  effect,  nor  are  tion  was  changed  when  she  purchased  the 

there  any  rights  acquired  under  it,  until  estate  in  question  after  making  her  will." 

the  death  of  the  testator ;  and  its  construe*  To  the  same  effect,  see  Loveren  v.  Lamprey, 

tion  and  validity  depend  upon  the  law  as  22  N.  H.  434.    See  Wait  v.  Belding,  24 

it  then  stands.    A  statute  passed  after  the  Pick.  136.  To  prevent  after  acquired  lands 

making  of  a  will  but  before  the  death  of  passing  under  the  Pennsylvania  act  (1833), 

the  testator,  by  which  the  law  is  changed,  there    must  be   an  express   prohibition, 

takes  efiect  upon  the  will."    The  statute  Roney  v,  Stiltz,  5  Whart.  381,  384.] 
of  Maryland  above  referred  to,  has  been        (e)  Pt.  1,  s.  3,  pi.  19. 
held  not  to  apply  to  wills  made  before  it       (y)  Pt  1,  c.  1,  s.  2. 
took  effect,  though  the  testator  died  after-        (g)  Plowd.  185. 

wards.  Carroll  v.  Carroll,  16  How.  (U.  S.)        (A)  See,  also,  Chadron  v,  Harris,  Noy, 

275.      The  same  construction  has  been  12;  Finch,  45  b;  Bro.  Test.  pi.  20;  and 

given  to  the  Pennsylvania  statute  of  1833,  see  the  judgment  of  Mr.  Baron  Wood,  in 

Mullock  V.  Sonder,  5  Watta  &  S.  198 ;  so  Attorney  General  w.  Jones,  3  Price,  383. 
to  that  in  Connecticut,  Brewster  v.  Mc-       (t)  Wyrall  v.  Hall,  2  Chanc.  Rep.  112; 
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as  it  will  appear  in  the  sabseqaent  chapter,  respecting  the  form 
and  manner  of  making  the  will;  (/)  and  even  by  the  old  aathori- 
ties  above  mentioned,  an  instrument  which  would  have  amounted 
to  a  testament,  if  an  executor  had  been  nominated,  was  recognized 
as  obligatory  on  him  who  had  the  administration  of  the  goods  of 
the  deceased,  under  the  appellation  of  a  codicil ;  which  is  accord^ 
ingly  defined  by  Swinburne  (A)  and  Godolphin  (Z)  to  be  "  the  just 
sentence  of  our  will,  touching  that  which  we  would  have  done 
after  our  death,  tvithout  the  appointing  of  an  executor  ;  "  and  hence 
a  codicil  was  called  ^'  an  unsolemn  last  will."  (m)  It  was  termed 
codicil,  codicillus^  as  a.diminntive  of  a^testament,  codex,  (n) 

*  But  although  it  appears  that  ^*  codicils "  might  be  made  by 
those  who  died  without  testaments,  ((>)  yet  the  more  frequent  use 
of  a  codicil  was,  as  an  addition  made  by  the  testator,  and  annexed 
to,  and  to  be  taken  as  part  of  a  testament,  being  for  its  explana- 
tion or  alteration,  or  to  make  some  addition  to,  or  else  some  sub- 
traction from,  the  former  disposition  of  the  testator:  (p)  in  which 
sense  the  term  codicil  is  applied  in  modem  acceptation. 

A  codicil,  in  this  latter  sense  of  it,  is  part  of  the  will,  all  mak- 
ing but  one  testament,  (g)     A  strong  illustration  of  this  princi- 

[Stebbins  v.  Latbrop,  4  ^ck.  48 ;  Dnirj  be  substituted    or    added    by  a   codicil* 

V.  Natick,  10  Alleu,  169,  174;  Newcomb  Godolpb.  pt.  1,  c.  1,  s.  3;   Swinb.  pt.  1,  fl. 

V.  Williams,  9  Met  533,  534.]  5,  pi.  5.  [This  rule  has  been  carried  to  tbe 

(j)  Post,  pt,  i.'bk.  II.  cb.  II.  §  III.  extent  of  enabling  two  persons  to  prove  a 

(i)  Pt  1,  a.  5,  pi.  2.  will  and  codicil,  one  of  whom  was  named 

(/)  Pt  1,  c  6,  8. 2.  as  sole  executor  in  tbe  will  and  the  other 

(w)  Swinb.  pt  1,  8.  5,  pi.  4;  Godolpb.  as  sole  executor  in  the  codicil.    Mullin  P. 

pt  1,  c.  6,  8.  2.  J.  in  Wetmore  v.  Parker,  7  Lansing,  121, 

(n)  Godolpb.  pt.  1,  c.  6,  s.  1.    However,  129.] 
in  respect  of  distribution,  under  tbe  cus-        {g)  Fuller  v.  Hooper,  2  Ves.  sen.  242, 

torn  of  York,  &c.  it  may  at  this  day  be  a  by  Lord  Hardwicke ;  Crosbie  v.  MacDoual, 

material    question  whether  a    man  dies  4  Ves.  610;  Evans  r.  Evans,  17  Sim.  108; 

testate  in  the  strict  sense  of  having  ap-  Hartley  v,  Tribber,  16  Beav.  510;  and  see 

pointed   an    executor.      See  Wbeeler  v.  Beeves  v.  Newenham,  2  Ridgw.  I.  P.  C. 

Sheer,  Moseley,  302;  Wilkinson  v.  Atkin-  43.     [A  codicil  is  an  addition  or  supple- 

8on,  1  Turn.  Ch.  Rep.  255  ;  Pickford  v,  ment  to  a  will,  and  must  be  executed  with 

Brown,  2  Kay  &  J.  426  ;    Chappell  v,  the  same  solemnity.    4  Kent,  531 ;  Met- 

Haynea,4  Kay  &  J.  163;  and  injra,  pt  calf  J.  in  Tilden  v.  Tilden,  13  Gray,  103, 

III.  bk.  lY.  cb.  II.  108,      "The    term  'will'  shall    include 

(o)  Swinb.  pt  1,  8.  5,  pi.  9 ;  Godolpb.  codicils."     Genl.  Sts.  Mass.  c.  3,  §  7.    A 

pt  1,  c.  6,  8.  3.  codicil  does  not  interfere  with  any  of  the 

(p)  Swinb.  pt.  1,  8.  5,  pi.  5 ;  Godolpb.  specific  provisions  of  the  will,  unless  its 

pt,  1,  c.  6,  8.  I.     Although  in  a  codicil,  language  naturally  and  obviously  produce 

regularly,  executors  may  not  be  instituted  such  result,  or  thd  terms  of  the  codicil  ex- 

or  primarily  appointed,  yet  executors  may  pressly  recognise  the  alteration.     Mullin 
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pie  may  be  foand  in  the  case  of  Sherer  v.  Bishop,  (r)  where  the 
testator  gave  the  residue  of  his  personal  estate  among  sach  of  his 
relations  only  a8  were  mentioned  in  that  his  wilL  He  afterwards 
made  a  codicil  which  he  directed  to  be  taken  as  part  of  his  will ; 
and  a  second,  by  which  he  gave  legacies  to  two  of  his  relations, 
but  gave  no  such  direction ;  and  it  was  held  by  Lord  Commis- 
sioner Eyre  (duhitantibuB  Ashhurst  J.  and  Wilson  J.),  as  that 
every  codicil  was  part  of  the  testamentary  disposition,  though  not 
part  of  the  instrument,  the  relations  named  in  the  second  codicil 
were  entitled  to  a  share  of  the  residue,  (b)  But  in  Fuller  v, 
*  Hooper,  (^)  where  a  person  by  will  gave  legacies  to  all  her  neph- 
ews and  nieces,  except  those  thereinafter  named^  and  desired  her 
executors  to  look  upon  all  memoranda  in  her  handwriting  as  parts 
of,  or  a  codicil  to,  her  will,  and  then  bequeathed  the  residue  to 
the  children  of  her  sisters ;  and  by  a  codicil  she  gave  legacies  to 

F.  J.  in  Wetmore  v.  Parker,  7  Lansing,  (r)  4  Bro.  C.  C.  55. 

121, 129.    It  is  the  esubliflhed  rale  not  to  (s)  This  decision  has  been  considered  as 

disturb  the  dispositions  of  the  will  further  carrying  the  principle  too  far;  and  in  HaU 

than  is  absolutel^r  necessary  for  the  purpose  v.  Seveme,  9  Sim.  515,  518,  Shadwell  V. 

of  giving  effect  to  the  codicil.    1  Jarman  C.  said  he  could  not  accede  to  it.     In  tho 

Wills  (3d  Eng.  ed.),  162;  Conover  v.  Hoff-  latter  case,  the  testator,  by  his  will,  gare 

man,  1  Bosw.  214;  Tilden  v,  Tildcn,  13  pecuniary  legacies  to  several  persons,  and 

Gray,  108,  109.     Where  the  will  contains  directed  his  residue  to  be  divided  amongst 

a  clear  and  unambiguous  disposition  of  his  before  mentioned  legatees  in  propoiv 

property,  real  or  personal,  such  a  gift  is  tion  to  their  several  legacies  therein  before 

not  allowed  to  be  revoked  by  doubtful  ex-  given.  By  a  codicil,  which  he  directed  to 

pressions  in  a  codicil.  1  Jarman  Wills  (3d  be  taken  as  part  of  his  will,  he  gave  sev- 

Eng.  ed.)  168 ;  Wetmore  v.  Parker,  52  N.  eral  pecuniary  legacies  to  persons,  some  of 

Y.  450 ;  Hearle  v.  Hicks,  1  CI.  &  Fin.  20;  whom  were  legatees  under  his  will,  and 

Robertson  v.  Powell,  2  H.  &  C.  762 ;  In  re  declared   that  the   several  legacies  men- 

Arrowsmith's  Trusts,  2  De  G.,   F.  &  J.  tioned  in  the  codicil  were  given  to  the  there- 

474  ;  Norman  v,  Kynaston,  3  De  G.,  F.  &  in  mentioned  legatees  in  addition  to  what 

J.  29 ;  Lemage  v.  Goodban,  L.  R.  1  P.  &  he  had  given  to  them  or  any  of  them  by 

D.  57  ;   Brant  v.  Wilson,  8  Cowen,  56 ;  his  will ;  and  the  V.  C.  held  that  none  of 

Coster  V.  Coster,  3  Sandf.  Ch.  Ill;  post,  the  legatees  under  the  codicil  were  entitled 

185,  and  note.   "It  is  an  established  primd  to  share  in  the  residue  in  respect  of  their 

^ci«  rule  of  construction  that  an  additional  legacies  under  the  codicil.    Where  a  tcs- 

legacy,  given  by  a  codicil,  is  attended  with  tator  devised  property  to  the  children  of 

the  same  incidents  and  qualities  as  the  B.  in  like  manner  as  they  were  entitled 

original  legacy.''    Metcalf  J.  in  Tilden  v.  under  the  will  of  B.,  it  was  held  that  the 

Tildcn,  13  Gray,  103,  108;  post,  1295.    A  testator  referred  to  the  will  and  codicils  of 

codicil  depending  upon  the  body  of  the  B.,  as  the  whole  together  must  be  taken  to 

will  for  interpretation  or  execution,  cannot  be  his  will.    Pigott  v.  Wilder,  26  Beay. 

bs  established  as  an  independent  will,  when  90. 

the  will  itself  has  been  revoked.    Touse  (t)  2  Ves.  sen.  242,  and  Supplement  bj 

V.  Forman,  5  Bush,  337.     See  Pinckney's  Belt,  333. 
WiU,  1  Tuck.  (N.  Y.  Sur.)  436.] 
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•  

some  other  nephews  and  nieces ;  Lord  Hardwicke  held,  that  the 
nephews  and  nieces  mentioned  in  the  subsequent  part  of  the 
will,  and  not  those  mentioned  in  the  codicil^  were  excluded  irora 
the  first  mentioned  legacies  ;  because  the  testatrix  meant  to  re^er, 
not  to  her  will  or  testament,  which  takes  in  all  the  parts,  but  to 
the  pailicular  instrument,  (u) 

A  will  is  in  its  nature  a  different  thing  from  a  deed,  and  al- 
though the  testator  happen  to  execute  it  with  the  *for-  j^^jiug 
malities  of  a  deed ;  e.  g.  though  he  should  seal  it,  which   different  in 
18  no  part  or  ingredient  of  a  will ;  yet  it  cannot  in  such  from  a 
case  be  considered  as  a*  deed,  {x) 

It  is  also  a  peculiar  property  in  a  will,  as  it  will  hereafter  more 
fully  appear,  that  by  its  nature  it  is  in  all  cases  a  revoc-  j^  ^^^  ^^^^^ 
able  instrument,  even  should  it  in  terms  be  made  irre-  "vocable: 

(h)  So,  in  Early  v.  Benbow,  2  Coll.  354,  that  A.  should  also  be  executor,  and  that 

the  testator,  by  his  will,  directed  that  the  the  will  should  take  eifcct  as  if  his  name 

lQ;acies  "  herein  before  by  me  bequeathed  "  had  been  inserted  therein  as  executor,  A. 

should  be  paid  free  of  legacy  duty.  By  a  was  held  not  entitled  to  a  share  of  the 

codicil  which  he  directed  might  be  taken  residue.    Hillersdon  v.  Grove,  21  Bear, 

as  part  of  his  will,  he  gave  other  legacies ;  518.] 

and  Knight  Bruce  V.  C.  held  that  the        (z)  Lord   Darlington   v.   Pulteney,    1 

legacies  gi?en  by  the  codicil  were  not  given  Cowp.  260 ;  Attorney  General  v.  Jones,  3 

firee  of  legacy  duty,  his  honor  being  of  Price,  368;    [Gillman  v.  Mustin,  42  Ala. 

opinion  that  the  word  "herein  "was  meant  365.]     See  post,  pt.  i.  bk.  ii.  ch.  ii.  §  iii. 

to  refer  to  no  more  than  the  particular  in-  as  to  what  instruments  are  testamentary, 

steument  in  which  it  was  contained.  How-  [A  seal  is  not  necessary  to  the  validity  of 

ever,  sereral  cases  may  be  found,  where  a  will,  either  of  personal  or  real  estate,  un- 

an  additional  legacy  given  by  a  codicil,  less  required  by  statute.    Avery  v.  Fixley, 

though  not  so  expressed,  has  been  held  4  Mass.  460,  462 ;  Amdt  v.  Amdt,  1  Serg. 

subject  to  the  same  incidents  as  the  origi-  &  B.  256 ;  Williams  v.  Burnett,  Wright, 

nal  legacy  given  by  the  will.   See  Day  v.  53;  Piatt  v.  McCuIlough,  1  McLean,  70; 

Croft,  4  Beav.  561 ;  Warwick  v.  Hawkins,  Hight  v.  Wilson,  1   Dallas,  94  ;  Doe  v. 

5  De  G.  &  Sm.  481.    See,  also,  the  other  Pattison,  1  Blackf.  355 ;  In  re  Dicz,  50 

decisions  with  respect  to  the  legacy  duty,  K.  T.  88.    A  seal  is,  however,  not  unfre- 

oollected,  infra,  pt.   iii.  bk.  v.  ch.   iii.  quently  annexed  to  a  will,  although  not 

Where  a  testator  executed  a  codicil  to  his  required ;  and  if  the  testator,  considering 

last  will,  and  by  such  codicil  absolutely  the  seal  an  essential  part  of  the  execution, 

reroked  and  made  void  all  bequests  and  should  tear  it  off,  with  the  express  design 

dispositions  in  the  will,  and  nominated  ex-  thereby  to  revoke  the  will,  it  might  become 

ecotors,  but  did  not  in  direct  terms  revoke  important  in  that  aspect.    Avery  v.  Pix- 

tbe  appointment  of  executors  and  guar-  ley,  4  Mass.  460,  462  ;  In  re  Will  of  An- 

dians  in  the  will,  it  was  held  by  Lord  Pen-  gelina  S.  White,  25  N.  J.  Eq.  501.  A  seal 

zanoe  that  the  will  was  not  revoked.  In  was  requii-ed  to  a  will  of  real  estate  by  the 

the  Goods  of  Howard,  L.  R.  1  P.  &  D.  Revised  Statutes  of  New  Hampshire,  18^2, 

636.     [Where  the  residue  was  given  to  c.  156,  §  6.    See  1    Greenl.  £v.  §  272, 

executors  by  wQl,  and  a  codicil  directed  note.] 
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her  estate;  and  that  upon  the  death 'of  that»  where  two  persona  agree  to  make 
the  sister  who  ^rst  died,  it  was  yalid  as  her  matual  wills,  it  would  seem  that  bad  faith 
will.  Hinman  J.  having  considered  the  in  the  one,  either  in  not  making  his  will  or 
remarks  of  Lord  Mansfield  in  Darlington  in  cancelling  it  after  it  was  made,  will  not 
V.  Pnltenej,  and  the  decision  in  Hobson  prevent  the  probate  of  the  will  of  the 
V.  Blackbam,  said,  "We  do  not  therefore  other  partj.  An  agreement  to  make  mat- 
consider  the  authorities  as  at  all  decisive  aal  wills  appears  to  be  valid.  Ex  parte 
as  against  the  probate  of  such  an  instm-  Daj,  1  Bradf.  476,  477,  and  cases  there 
ment  as  is  before  the  conrt  in  this  case;  cited;  Izard  r.  Middleton,  1  Desaus.  116  ; 
and  as  the  point  has  not,  to  our  knowledge,  Dufonr  r.  Pereira,  2  Harg.  Jurid.  Arg. 
ever  been  raised  before  in  this  state,  we  304  ;  Rivers  v.  Rivers,  3  Desaus.  190 ; 
feel  at  liberty  to  decide  it  upon  the  reason  post,  124,  note  (c^) ;  Gould  v.  Mansfield, 
and  good  sense  of  the  case,  as  it  appears  103  Mass.  408.  Reciprocal  wills  seem  to 
to  us."  A  similar  paper  was  upheld  as  a  have  been  sanctioned  bj  the  civil  law. 
will  in  Evans  r.  Smith,  28  Geo.  98;  Schu-  Ex  parte  Day,  1  Bradf.  480,-481 ;  Domat, 
maker  v.  Schmidt,  44  ^la.  454.  It  was  pt.  2,  lib.  3,  tit  1,  §  81,  art.  20 ;  Dig.  lib.  ^8, 
said  in  Bynum  v.  Bynum,  11  Ired.  632,  tit.  5,  De  Heredibus  Inst.  c.  70.] 
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•BOOK  THE  SECOND. 

OF  THE  MAKING,  KEVOCATION,  AND  REPUBLICATION  OF  WILLS 

OF  PERSONAL  ESTATE. 


CHAPTER  THE  FIRST. 

WHO  IS  CAPABLE  OP  MAKING  A  WILL  OF  PERSONALTY. 

It  may  be  laid  down  generally,  that  all  persons  are  capable  of 
disposing  of  their  personal  estate  by  testament,  who  have  suffi- 
cient discretion,  their  own  free  will,  and  who  have  not  been  guilty 
of  certain  offences,  (a)  Wherefore  there  flfffe  three  grounds  of 
incapacity  :  1,  the  want  of  sufficient  legal  discretion  ;  2,  the  want 
of  liberty  or  free  will ;  3,  the  criminal  conduct  of  the  party. 

This  may  be  the  proper  place  to  mention  two  cases  which  do 
not  come,  in  strictness,' under  any  one  of  these  heads. 
Alien  friends,  or  such  whose  countries  are  at  peace  with 
ours,  may  make  wills  to  dispose  of  their  peirsonal  estate  (a^)  (al- 
though being  incapable  of   holding   real  property,  they  are  of 
course  equally  so  of  devising  it ;  (J)    but  alien  enemies,  unless 

(a)  Swinb.  pt.  2,  8.  I.    [There  seems  to  (6)  This  incapacity  extends  to  chattels 

be  no  distinction  in  the  degree  of  mental  real.   Co.  Lit.  2  6.    But  in  Fourdrin  v. 

capacity  requisite  for  th^  execution  of  a  Gowdcy,  3  My.  &  K.  383,  wjierc  an  alien 

ralid  will  of  real  estate  and  that  required  resident  in  England  purchased  an  equita^ 

for  the  execution  of  such  a  will  of  personal  ble  interest  in  freehold  lands,  and  also  a 

estate.    Sloan  v.  Maxwell,  2   Green  Cb.  lease  for  a  long  term  of  years,  and  after- 

563,  566 ;  Marquis  of  Winchester's  case,  wards  obtained  letters  of  denization,  which 

6  Co.  23.    In  either  case  the  testator  must  in  teims  conferred  upon  him  not  only  the 

have  a  sound  disposing  mind  at  the  time  power  of  acquiring  lands  in  future,  but  of 

of  making  his  will.    Kinne  v.  Kinne,  9  retaining  and  enjoying  aU  lands  which  he 


Conn.  102;  Boyd  r.  Eby,  8  Watts,  66 
Harrison  v.  Rowan,  3  Wash.  C.  C.  586 
Whitenach  v.  Stryker,  1  Green  Ch.  11 


had  theretofore  acquired.  Sir  John  Leach 
M.  R.  held  that  he  had  'power  to  devise 
Ihe  freehold  and  chattel  interest  in  land 


Dtt£Seld  V,  Robeson,  2  Hairing.  379.]  which  he  had  purchased  previously  to  the 

(a^)  [Craig  v.  Leslie,  3  Wheat.  589;  letters  of  denization.  See  stat.  7  &  8  Vict. 

Polk  p.  Ralston,  2  Humph.  500 ;  Com-  c.  66  (Act  to  amend  the  Laws  respecting 

mon wealth  v.  Martin,  5  Munf.  117.]  Aliens).  [Great  modification  of  the  law  on 
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they  have  the  king's  license,  express  or  implied,  to  reside  in  this 
^country  are  incapable  of  making  any  testamentary  disposition  of 
their  property,  (c) 

this  subject  must  result,  in  England,  from  to  do  nothing  in  yain,  and  therefore  it 
the  33  Vict.  c.  14,  "  The  Naturalization  would  not  cast  the  descent  upon  one  who 
Act,"  1870.  For  bj  sect  2  of  that  act,  an  could  not  by  law  hold  the  estate.  Wilbur 
alien  is  empowered  to  take,  acquire,  bold,  v.  Tobcy,  16  Pick.  179, 180 ;  Foss  v.  Crisp, 
and  dispose  of  real  and  personal  property  20  Pick.  124,  125 ;  Waugh  v,  Riley,  8 
of  every  description,  in  the  same  manner  Met.  295 ;  2  Kent,  53,  54 ;  Montgomery 
in  all  respects  as  if  he  were  a  natural  bom  v.  Dorion,  7  K.  H.  475 ;  Slater  v.  Nason, 
British  subject;  and  a  title  to  real  and  15  Pick.  345;  Jackson  v.  Adams,  7  Wend, 
personal  property  of  every  description  367 ;  Fairfax  v.  Hunter,  7  Cranch,  603 ; 
may  be  devised  through,  from,  or  in  sue-  Fox  v.  Soathack,  12  Mass.  143;  Smith  r. 
cession  to,  an  alien,  in  the  same  manner  Zaner,  4  Ala.  99 ;  Rubec  v.  Gardner,  7 
in  all  respects  as  through,  from,  or  in  sue-  Watts,  455 ;  Craig  v.  Leslie,  3  Wheat, 
cession  to  a  natural  born  British  subject ;  563 ;  Doe  v,  Robertson,  1 1  Wheat.  332 ; 
with  certain  provisos  not  material  to  this  Marshall  v.  Conrad,  5  Call,  364 ;  Mooers 
subject.  The  statute  appears  to  give  this  v.  White,  6  John.  Ch.  360, 366 ;  Scanlan 
power  to  all  aliens,  whether  they  be  the  v.  Wright,  13  Pick.  543 ;  People  r.  Conk- 
subjects  of  a  friendly  state  or  not ;  and  lin,  2  Hill,  67 ;  M'Creery  v.  AUender,  4 
whether  they  reside  in  England  or  not.  1  Harr.  &  M'H.  409;  Fiott  v.  Common- 
Chitty  Contr.  (11th  Am.  ed.)  259,  260;  1  wealth,  12  OratUn,  564.  Statutes  of  a 
Dan.  Ch.  Pr.  (4th  Am.ed.)  47.  The  disa-  like  character  with  that  above  dted  from 
bilities  of  aliens  to  take,  hold,  or  transniit  Massachusetts  exist  in  many  other  states, 
real  estate  have  been  partially  temoved  in  And  in  some  states  provisions  modifying 
some  of  the  American  States,  and  wholly  the  disability  of  alienage  have  been  intro- 
in  others.  See  2  Kent,  69  et  seq. ;  1  Dan.  duced  into  their  constitutions.  But  it  is 
Ch.  Pr.  (4th  Am.  ed.)  46,  note  (6).  By  to  be  observed,  as  stated  by  Chancellor 
the  General  Statutes  of  Massachusetts,  c.  Kent,  that  these  civil  privileges  conferred 
90,  §  38,  aliensj  whether  residents  or  non-  upon  aliens  by  state  authority  must  be 
residents,  may  take,  hold,  transmit,  and  taken  to  be  strictly  local,  and  until  a  for- 
convey  real  estate,  and  no  title  to  real  es-  eigner  is  duly  naturalized,  according  to  the 
tate  shall  be  invalid  on  account  of  the  act  of  Congress,  he  is  not  entitled  in  any 
alienage  of  any  former  owner.  See  Foss  other  state  to  any  other  privileges  than 
V.  Crisp,  20  Pick.  121 ;  Lumb  v.  Jenkins,  those  which  the  laws  of  that  state  allow 
100  Mass.  527.  The  above  provisions  were  to  aliens.  No  <9thier  state  is  bound  to  ad- 
first  enacted  in  substance  by  stat.  1852,  mit,  nor  would  the  United  States  admit, 
cc.  29,  86.  Before  that  statute,  the  rule  of  any  alien  to  any  privileges  to  which  he  is 
law  prevailed,  in  Massachusetts,  as  in  not  entitled  by  treaty,  or  the  law  of  na- 
other  states  where  there  is  no  statute  upon  tions,.or  of  the  state  in  which  he  dwelLs. 
the  subject,  that  an  alien  could  take  real  2  Kent,  70,  71.  See  2  Sugden  V.  &  P. 
estate,  by  deed  or  devise,  or  other  act  of  (8th  Am.  ed.)  685,  note  (d) ;  Lynch  o. 
purchase,  but  could  not  hold  against  the  Clarke,  1  Sandf.  Ch.  583.  The  statutes 
state ;  he,  therefore,  took  a  defeasible  es*  of  several  of  the  states  and  a  synopsis  of 
tate,  good  against  all  except  the  state,  and  their  provisions  will  be  found  in  1  Cruise 
good  against  that  until  proceedings  were  Dig.  by  Mr.  Greenleaf,  tit.  1,  f  39,  in  note, 
instituted,  and  judgment  obtained  on  its  pp.  53,  54;  Const.  Iowa  (1857),  art  1, 
behalf  by  inquest  of  office.    Bat  an  alien  sec.  22.] 

could  not  take  by  act  of  law,  as  by  de-  (c)  Wentw.  c.  1,  p.  35,  14th  ed. ;  Yin. 

scent,  because  the  law  wonld  be  deemed  Abr.  Devise,  G.  17 ;  BsiOttAbr.  Wills,  B.  17. 
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With,  respect  to  the  power  of  the  reigning  sovereign  to  make  a 
will  of  his  or  her  personal  property ;  it  appears  by  the  ^he  king. 
Bolls  of  Parliament,  that  in  the  sixteenth  year  of  King  ®'  ^^^^^' 
Richard  the  Second  ^^  the  bishops,  lords,  and  commons  assented  in 
full  parliament,  that  the  king,  his  heirs  and  successors,  might 
lawfully  make  their  testaments."  ((2)  And  the  statute  39  &  40 
George  3,  c.  88,  s.  10,  enacts,  ^^  that  all  such  personal  estate  of 
his  majesty,  and  his  successors  respectively,  as  shall  consist  of 
moneys  which  may  be  issued  or  applied  for  the  use  of  his  or  their 
privy  purse,  or  moneys  not  appropriated  to  any  public  service,  or 
goods,  chattels,  or  effects,  which  have  not  or  shall  not  come  to  his 
majesty  or  shall  not  come  to  his  successors  respectively,  with  or  in 
right  of  the  crown  of  this  realm,  shall  be  deemed  and  taken  to  be 
personal  estate  and  effects  of  his  majesty  and  his  successors  re- 
spectively, subject  to  disposition  by  last  will  and  testament,  and 
that  such  last  will  and  testament  shall  be  in  writing,  under  the 
sign  manual  of  his  majesty  and  his  successors  respectively,  or 
otherwise  shall  not  be  valid ;  and  that  all  and  singular  the  per- 
sonal estate  and  effects  whereof  or  whereunto  his  majesty  or  any 
of  his  successors  shallbe  possessed  or  entitled  at  the  time  of  his 
and  their  respective  demises,  subject  to  sudb.  testamentary  disposi- 
tion as  aforesaid,  shall  be  liable  to  the  payment  of  all  such  debts 
as  shall  be  properly  payable  out  of  his  or  their  privy  purse,  and 
that  subject  thereto,  the  same  personal  estate  and  effects  of  his 
majesty  and  his  subcessors  respectively,  or  so  much  thereof  re- 
spectively as  shall  not  be  given  or  bequeathed  or  disposed  of  as 
aforesaid^  shall  go  in  such  and  the  same  manner,  on  the  *  demise  of 
his  majesty  and  his  successors  respectively,  as  the  same  would 
have  gone  if  this  act  had  not  been  made." 

But  it  should  seem  that  the  ecclesiastical  court  has  no  jurisdic- 
tion to  grant  any  probate  of  the  will  of  a  deceased  sovereign.  On 
one  occasion,  (e)  an  application  was  made  to  the  prerogative 
court  of  Canterbury  for  its  process,  calling  on  the  proctor  of  his 
majesty,  Kii^  George  4,  to  see  and  hear  an  alleged  testamen* 
tary  paper  of  his  late  majesty  King  Greorge  3,  propounded  and 
proved ;  but  the  court  refused  the  application,  on  the  ground  that 

{d)  4  JnsL  835.    Whether  kinge  and  leeolyed  bj  a  noU  am  tangen.    See,  alio, 

aorereigii  fmnces  can  make  their  teeta-  Swlnb.  pt  8,  8.  27. 

flMDta,  says  Godolphin  (pt  1,  c.  7,  s.  4),  (e)  In  the  Goods  of  his  late  Majestj 

is  reaolved  in  the  afflrmatiye ;  bnt  of  what  Ckorge  8, 1  Add.  255. 

things  is  snch  a  qtieaUo  $laiA§  as  is  safest 

vou  I.  3  [14] 
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in  substance  the  process  was  prayed,  and  a  demand  adversely 
made,  against  the  reigning  sovereign ;  contrary  to  the  established 
doctrine,  that  no  action  or  suit,  even  in  civil  matters,  can  be 
brought  against  the  king.  The  learned  judge,  Sir  John  NichoU, 
in  the  course  of  his  judgment,  observed,  that  the  history  of  the 
wills  of  sovereigns,  from  Saxon  times,  from  Alfred  the  Great 
down  to  the  present  day,  had  been  diligently  searched  and  exam- 
ined ;  but  no  instance  had  been  produced  of  any  sovereign  having 
taken  probate  in  the  archbishop's  court,  or  of  any  sovereign's 
will  having  been  proved  there  ;  (/)  nor  any  instance  of  any  suc- 
cessor of  any  intestate  sovereign  coming  to  the  -court  for  letters  of 
administration ;  which  the  learned  judge  considered  as  furnishing 
decisive  evidence  that  the  *  court  had  no  jurisdiction  whatever 
therein,  (jg)  This  decision  was  subsequently  approved  and  acted 
on  by  Sir  Cress  well  Cress  well.  (A) 

SECTION  I. 

Persons  incapable  from  Want  of  Discretion. 

In  this  class  are  to  be  reckoned  infants,  with  respect  to  whom 
j^^^j^         it  is  enacted  by  stat.  1  Vict.  c.  26,  s.  7,  "  that  no  will 
made  by  any  person  under  the  age  of  twenty-one  years 
shaU  be  valid."  (A^ 

(/)  One  single  instance  occurs  in  the  for  safe  cnstodj  or  as  a  place  of  aotoriet/ 
Bolls  of  Parliament  of  something  like  a  for  sach  a  purpose.  1  Add.  263. 
reference  to  this  jurisdiction  in  respect  of  (^)  1  Add.  262,  264,  265. 
a  rojal  wilL  In  the  1st  of  Henry  5  it  is  (h)  In  the  Goods  of  his  laie  BCajesiy 
stated  that  Henry  4,  having  made  a  will,  Geo.  3,  3  Sw.  &  Tr.  199. 
and  appointed  executors  thereof,  those  ex-  {h})  [There  is  a  strong  tendency  in  the 
ecutors,  fearing  the  assets  would  be  insuf-  legislation  of  the  American  States  to  ea- 
ficient,  declined  to  act  It  is  then  recited  tablish  the  age  of  twenty-one  as  that  at 
that  under  these  circumstances  the  effects  which  a  person,  whether  male  or  female, 
would  he  at  the  disposal  of  the  archbishop  may  make  a  will,  either  of  real  or  personal 
of  Canterbury  as  ordinary,  who  should  estate.  Such  is  the  case  in  Massachusetts, 
direct  them  to  be  sold.  But  Henry  5,  in-  Maine,  New  Hampshire,  Delaware,  Mich- 
stead  of  allowing  the  effects  to  be  sold,  igan.  New  Jersey,  Ohio,  Indiana,  Penn- 
took  them,  and  agreed  to  pay  their  ap-  sylvania,  Florida,  Kentucky,  and  probably 
praised  value.  1  Add.  263;  4  Inst.  335.  other  states.  See  Moore  o.  Moore,  23  Texas, 
The  only  will  of  a  sovereign  deposited  in  637.  There  is  a  distinction  made  in  some 
the  r^ifltry  of  the  prerogative  court  is  the  of  the  states  between  the  age  at  which  a 
will  of  Henry  8.  That  is  understood  to  person  may  make  a  will  of  personal,  and 
be  a  copy  merely,  and  there  is  no  appear-  that  at  which  he  may  make  a  will  of  real 
anoe  of  any  probate  of  it  having  been  estate.  Thus  in  Virginia,  Arkansas, 
taken.    It  was  probably  deposited  there  North  Oarolina»  Bhode  Island,  and  Mia- 
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This  statate  does  not  extend  to  any  will  made  before  Janaary 
1,  1838 ;  and  it  is,  therefore,  necessary  to  consider  the  law  as  ap- 
plicable to  wills  on  which  the  act  cannot  operate. 

In  such  cases  the  doctrine  is,  that  infants  who  have  attained  the 
age  of  fourteen,  if  males,  and  twelve,  if  females,  are  capable  of  mak- 
ing wills  of  personal  estate.  (A')  At  these  ages  the  Roman  law  al- 
lowed of  testaments  ;  and  the  civilians  agree  that  our  ecclesiastical 
courts  follow  the  same  rule,  (t)  And  as  the  ecclesiastical  court  is 
the  judge  of  every  testator's  capacity,  this  case  must  be  governed 
by  the  rules  of  the  ecclesiastical  law.  (A)  But  this  doctrine  is 
not  sustained  by  the  authority  of  civilians  only  :  books  of  consid- 
erable authority,  written  by  common  lawyers,  mention  twelve  and 
fourteen  for  the  same  purpose :  (J)  prohibitions  have  been  re- 
fused by  the  king's  bench,  when  applied  for  to  restrain  the  eccle- 
siaBtical  court  from  allowing  wills  made  at  such  early  ages,  (m) 
and  there  are  several  instances  in  which  the  doctrine  *  has  been 
recognized  and  adopted  in  the  court  of  chancery,  (n)  These 
ages  are  also  selected  by  the  law  of  England  as  those  when  in- 

sonri,  all  persons  may  dispose  of  personal  persona],  estate,  bat  as  to  real  estate  the 

esute  by  will  at  the  age  of  eighteen,  but  age  required  is  twenty-one  in  males  and 

of  real  estate,  not  nntil  twenty-one.    As  eighteen  in  females.    In  Maryland,  the 

to  North  Carolina,  see  Williams  v.  Heirs,  period  of  testamentary  capacity,  as  to  real 

Bush.  (N.  C.)  271 ;  as  to  South  Carolina,  estate,  U  fixed  at  twenty-one  in  males  and 

see  Posey  v.  Posey,  3  Strobh.  (S.  C.)  167.  eighteen  in   Temales.    In  Texas,  the  age 

In  Connecticnt,  the  age  of  twenty-one  is  re-  must  be  "  twenty  and  upwards,  in  both 

quired  for  a  will  of  real  estate,  and  seyen-  males  and  females."    Laws  of  1840,  p. 

teen  for  personal  estate.    In  some  of  the  167 ;  4  Kent,  506  ;  1  Red.  Wills,  c.  iii.  sec. 

states  a  distinction  is  made  between  males  ii.  §  4,  pi.  2. 

and  females  as  to  the  testamentary  age.  (h^)  [Deane  v,  Littlefield,  1  Pick.  239 ; 

In  New  York,  the  age  for  making  a  will  of  4  Kent,  506.] 

personalty  is  eighteen  in  males  and  bix-  (i)  Swinb.  pt  2,  s.  2,  pi.  6;  Godolph. 

teen  in  females ;  bat  for  a  will  of  real  pt.  6,  c.  8,  s.  8. 

estate  the  required  age  is  twenty-one  for  (k)  2  Bl.  Com.  497.    It  must  be  borne 

all  persons.  In  Iowa,  the  period  of  minor-  in  mind,  that  with  respect  to  a  deyise  of 

ity  extends  in  males  to  twenty-one  yean,  bands,  by  the  proyision  of  the  statute  of 

in  females  to  eighteen  years.  Laws  of  Iowa,  wills  (32  &  84  Henry  8),  infants  under  the 

Ber.  of  1860,  c  104,  §  2539;  see  c.  100,  age  of  twenty-one  are  intestable. 

f  2309.    In  Vermont,  females  arrive  at  (/}  Wentw.  Off.  Ex.  c.  18,  p.  389,  14th 

majority,  for  all  purposes,  when  they  be-  ed. ;  Touch.  403. 

come  eighteen  years  of  age.  "  The  statute  (m)  Smallwood  v.  Brickhouse,  2  Mod. 
of  wills  in  this  state,  in  general  terms,  315;  8.  C.  Show.  204;  —  v.  Chancel- 
limits  the  right  of  disposing  of  property  by  lor  of  Lichfield,  T.  Jones,  210 ;  Dalby  v. 
testament  to  persons  of  full  age."  Steele  Smith,  Comberb.  50;  1  Gibs.  Cod.  461. 
J.  in  Goodell  v.  Pike,  40  Vt  319,  323.  In  (n)  Hyde  v.  Hyde,  Prac.  Chan.  316 ;  8. 
Illinois,  persons,  both  male  and  female,  at  C.  Gilb.  £q.  Rep.  74 ;  Anon.  Mosely,  5  ; 
serenteen  years  of  age  may  make  wills  of  Ex  parte  Holy  land,  11  Ves.  11. 
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fants  of  the  respective  sexes  shall  have  the  power  of  choosing 
gaardians.  (o) 

In  the  case  of  Arnold  v.  Earle,  (p)  in  the  prerogative  court  of 
Canterbury,  the  will  of  a  schoolboy  of  the  age  of  sixteen  in  favor 
of  his  schoolmaster  was  established,  where  no  evidence  of  fraud, 
improper  influence,  or  control  was  shown,  (j) 

But  though  no  objection  can  be  admitted  to  the  will  of  an  in- 
fant of  fourteen,  if  a  male,  or  twelve,  if  a  female,  merely  for 
want  of  age,  yet  if  the  testator  was  not  of  sufficient  discretion, 
whether  of  the  age  of  fourteen  or  four-^nd-twenty,  that  will 
overthrow  the  testament,  (r) 

No  custom  of  any  place  can  be  good  to  enable  a  male  infant  to 
make  any  will  before  he  is  fourteen  years  of  age.  («) 

When  an  infant  hath  attained  the  age  above  mentioned,  he  or 
she  may  make  a  will  without  and  against  the  consent  of  their 
tutor,  father,  or  guardian.  (^)  If  he  or  she  hath  attained  the  last 
day  of  fourteen  or  twelve  years,  the  testament  *by  him  or  her 
made  in  the  very  last  day  of  their  several  ages  aforesaid  is  as 
good  and  lawful  as  if  the  same  day  were  already  then  expired,  (tf ) 
Likewise,  if  after  they  have  accomplished  these  years  of  fourteen 
or  twelve,  he  or  she  do  expressly  approve  of  the  testament  made 
in  their  minority,  the  same  by  this  new  will  and  declaration  is 
made  strong  and  effectual.  (2;)  But  the  mere  circumstance  of  an 
infant  having  lived  some  time  after  the  age  when  he  became  ca^ 
pable  of  making  a  will,  cannot,  without  republication,  give  valid- 
ity to  one  made  during  his  incapacity,  (y) 

(o)  Co.  Lit.  S9  b,  note  (83),  by  Ear-  (p)  MS.  coram  Sir  G«o.  Lee,  5tfa  June, 

grave.    There  are,  however,  many  irrec-  1758,  cited  in  4  Bum  £.  L.  45,  note  (9), 

oncilable  opinions  on  the  sabject,  in  the  by  Tyrwhitt;  S.  C.  2  Cas.  temp.  Lee,  529. 

books.    Lord  Coke  states  eighteen  to  be  (9)  See,  also,  Ames  v.  Ward,  Prer.  T. 

the  age,  Ca  Lit.  89  b,  and  others  men-  T.  1767,  cmram  Sir  Qeo.  Hay,  lb. 

tion  seventeen,  that  being  the  age  when,  (r)  2  Bl.  Com.  497  ;   [Deane  v.  Little- 

before  the  stat.  38  Geo.  8,  c  87,  an  ad-  field,  1  Pick.  243.] 

ministration  during  the  minority  of  an  {9)  Garmyn  v.  Arstete,  2  And.  12 ;  Go- 
executor    determined.      Others   mention  dolphin,  pt.l,c.8,  s.  1;  Com.  Dig.  De- 
twenty-one,  because  none  can  be  admin-  vise,  H.  2 ;  4  Burn  E.  L.  46. 
istrators  till  that  age.    And  in  Perkins  (t)  Swinb.  pL  2,  s.  2,  pi.  6 ;  Bac.  Abr. 
four  is  said  to  be  the  age  for  making  a  Wills,  B.  1. 

will  of  personalty ;  bnt  this  is  supposed  to  (u)  Swinb.  pL  2,  s.  2,  pi.  7  ;  Herbert  v. 

be  a  mere  error  of  the  press  by  omission  Torball,  Sid.  162;  Com.  Dig.  Derise,  H. 

of  the  figure  X.  and  most  probably  XITTT.  2 ;  Qodolphin,  pt  1,  c.  8,  s.  1 ;  Bac  Abr. 

was  the  age  intended.   Swinb.  pt  2,  s.  2,  Wills,  B.  2. 

note  (/) ;  Co.  XiL   89  b,  note  (83),  by  («)  lb. 

Haigrave.  (y)  Herbert  v.  Torball,    1    Sid.  16S; 
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An  idiot,  that  is,  a  fool  or  madman  from  bis  nativity,  who 
never  has  any  lucid  intervals,  (2)  is  incapable  of  making 
a  will,  (z^^  Such  a  one  is  described  to  be  a  person  who 
cannot  number  twenty,  tell  the  days  of  the  week,  does  not  know 
his  own  father  or  mother,  his  own  age,  &c.  (a)  But  these, 
though  they  may  be  evidences,  yet  they  are  too  narrow,  and  con- 
clude not  always ;  (J)  for  whether  idiot  or  not  is  clearly  a  ques- 
tion of  fact,  referrible  to  the  individual  circumstances  of  each  par- 
ticular case.  (5^)  If  an  idiot  should  make  his  testament  so  well 
and  wisely  in  appearance  that  the  same  may  seem  rather  to  be 
made  by  a  reasonable  man  than  by  one  void  of  discretion,  yet  this 
testament  is  void  in  law.  (c) 

One  who  is  deaf  and  dumb  from  his  nativity  is,  in  presumption 
of  law,  an  idiot,  and  therefore  incapable  of  making  a  p^  ^^ 
will ;  but  such  presumption  may  be  rebutted,  and  if  it  dumb. 
sufficiently  appears  that  he  understands  what  a  testament  means, 
and  has  a  desire  to  make  one,  then  he  may  by  signs  and  tokens 
declare  his  testament.  (c{)  .  One  who  is  not  deaf  *  and  dumb  by. 

Swinb.  pt.  2,  8.  2,  pi.  5.    [In  computing  Harper  v.  Harper,  1  N.  T.  Sup.  Ct  Rep. 

the  age  of  a  person,  the  day  of  his  birth  is  354.] 

indaded;  thus,  if  he  were  bom  on  the  (d)  Swinb.  pt.  2,  8.4,  pi.  2;  Godolpb. 
first  day  of  January,  1800,  be  would  have  pt.  1,  c  11 ;  [Potts  v.  House,  6  Geo.  324 ; 
attained  his  majority  on  the  thirty-first  In  re  Harper,  6  M.  &  Gr.  731 ;  7  Scott  N. 
day  of  December,  1820;  and  as  the  law  R.  431  ;  Brower  v.  Fisher,  4  John.  Ch. 
does  not  recognize  fractions  of  a  day,  he  441 ;  Christmas  v.  Mitchell,  3  Ired.  Ch. 
would  have  attained  his  majority  at  the  535 ;  ]  4  Bum  £.  L.  60.  See,  also,  Dick- 
emrliest  minute  of  that  day.  Bardwell  v,  enson  v.  Blisset,  1  Dick.  268 ;  and  the 
Purrington,  107  Mass.  425 ;  Herbert  v.  judgment  of  Wood  V.  C.  in  Harrod  v, 
Torhall,  1  Sid.  142;  S.  C  Raym.  84;  The  Harrod,  1  Kay  ft  J.  4,  9.  Where  a  testa- 
State  p.  Clark,  3  Harring.  557  ;  Ham-  tor,  who  was  deaf  and  dumb,  made  his 
lin  r.  Stevenson,  4  Dana,  597;  Wells  v.  will  by  communicating  his  testamentary 
Wells,  6  Ind.  447 ;  Fitzhugh  v.  Denning-  instmctions  to  an  acquaintance  by  signs 
ton,  6  Mod.  259 ;  S.  C.  1  Salk.  44 ;  2  and  motions,  who  prepared  a  will  in  con- 
Kent,  283.]  formity  with  such  instructions,  which  was 

{z)  1  Hale  P.  C.  29 ;  Bac.  Abr.  Idiots,  afterwards  duly  executed  by  the  testator, 

Ac.  A.  1 ;  Beverley's  case,  4  Co.  124  6.  the  court  required  an  affidavit  from  the 

(si)  [See  Stewart  17.  Lispenard,  26  Wend,  drawer  of  the  will,  stating  the  nature  of 

255,  per  Verplanck,  Senator.]  the  signs  and  motions  by  which  the  in- 

(a)  1  Hale  P.  C.  29 ;  Bac.  Abr.  Idiots,  stractions  were  communicated  to  him.   In 

Ac  A.;  Swinb.  pt.  2,s.  4.     [See  Hovey  the  Goods  of  Owston,  2  Sw.  &  Tr.  461. 

p.  Chaee,  52  Maine,  304, 315.]  See,  also,  accord.  In  the  Goods  of  Geale, 

(&)  1  Hale  P.  C.  29.  3  Sw.  &  Tr.  431 ;   [Moore  v,  Moore,  2 

(61)  [See  Rambler  p.  Tryon,  7  Serg.  &  Bradf.  Sur.  265.    It  is  doubtful  whether 

B.  90 ;  Shelford  Lunacy,  276.]  at  this  day  any  presumption  of  mental  in- 

(c)  Swinb.  pL  2,  s.  4,  pL  5,  7 ;  Bac.  capacity  exists  in  regard  .to  this  class  of 

Abr.  Wills,  B.  12 ;    [per  Potter   J.  in  persons.    In  proving  the  will  of  a  deaf 
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nature,  but  being  once  able  to  bear  and  speak,  if  by  some  acci- 
dent he  loses  both  his  hearing  and  the  use  of  his  tongue,  then  in 
case  he  shall  be  able  to  write,  he  may  with  his  own  hand  write 
his  last  will  and  testament.  (<;)  But  if  he  be  not  able  to  write, 
then  he  is  in  the  same  case  as  those  which  be  both  deaf  and  dumb 
by  nature,  i,  e.  if  he  have  understanding  he  may  make  his  testa- 
ment by  signs,  otherwise  not  at  all.  (/)  Such  as  can  speak  and 
cannot  hear,  they  may  make  their  testaments  as  if  they  could 
both  speak  and  hear,  whether  that  defect  came  by  nature  or 
otherwise.  (^)  Such  as  be  speechless  only,  and  not  void  of  hear- 
ing, if  they  can  write,  may  very  well  make  their  testament  them- 
selves by  writing:  if  they  cannot  write,  they  may  also  make  their 
testaments  by  signs,  so  that  the  same  signs  be  sufficiently  known 
to  such  as  then  be  present.  (A) 

It  is  laid  down  in  the  old  text-books  of  the  ecclesiastical  law. 
Blind  per-  ^^^^  although  he  that  is  blind  may  make  a  nuncupative 
•ons.  testament,  (f)  by  declaring  his  will  before  a  sufficient 

number  of  witnesses ;  yet  that  he  cannot  make  his  testament  in 
writing,  unless  the  same  be  read  before  witnesses,  and  in  their 
presence  acknowledged  by  the  testator  for  his  last  will ;  (A)  and 
that,  therefore,  if  a  writing  be  delivered  to  the  testator,  and  he 
not  hearing  the  same  read,  acknowledged  the  same  for  his  will, 

and  dumb  person  it  should,  of  course,  be  superfluous  to  obsenre,  that,  in  propor- 
shown  that  the  obstacles  created  by  his  tion  as  the  infirmities  of  a  testator  ex- 
physical  infirmitj  had  been  overcome  and  pose  him  to  deception,  it  becomes  impera- 
bis  mind  had  been  reached  and  commnni-  tively  the  duty,  and  should  be  anxioasly 
cated  with,  so  that  he  was  cofi:nizant  of  the  the  care,  of  all  persons  assisting  in  the 
act,  knew  and  approved  of  the  contents  of  testamentary  transaction,  to  bo  prepared 
the  will,  and  comprehended  the  force  and  with  the  clearest  proof  that  no  imposition 
purpose  of  the  business  he  was  engaged  had  been  practised."  1  Jarman  WiUs  (dd 
in  when  ho  was  doing  it    See  Shelford  Eng.  ed.)#  29.] 

Lnnacy,  3,  4 ;  Potts  p.  House,  6  Geo.  824;  («)  Swinb.  pt.  2,  s.  10,  pi.  2 ;  Godolph. 

Morrison  v.  Lennard,  3  C.  &  P.  127 ;  State  pt.  1,  c.  11. 

V,  De  Wolf,  8  Conn.  93;  7  Ency.  Brit.  (/)  Swinb.  pt.  2,  s.  10,  pi.  2;  Godolph. 

(7th  ed.)  645,  art.  Deaf  &  Dumb;  Weir  pt  1,  c.  11. 

V.  Fitzgerald,  2  Bradf.  Sur.  42.    As  to  (g)  lb. 

persons  deaf,  dumb,  and  blind,  Richard-  (h)  Swinb.  pt.  2,  s.  10,  pi.  4 ;  Godolph. 

son  J.  in  Reynolds  v.  Reynolds,  1  Spears,  pt.  1,  c  11 ;   [Potts  p.  House,  6  Geo.  324.] 

256,  257,  said  ;  "I  would  not  say  that  it  is  (t)  See  post,  chap.  ix.  §  ti.  as  to  the 

absolutely  impossible  (although  so  consid-  restrictions  on  nuncupative  wills, 

ered  by  great  writers)  that  even  a  blind,  {k)  Swinb.  pt  2,  s.  11 ;  Godolph.  pt  1, 

deaf,  and  dumb  man  can  make  a  will."  ell.    [A  blind  person  may  make  a  will. 

See  Weir  v.  Fitzgerald,  2  Bradf.  Sur.  42.  Ray  v.  Hill,  2  Strobh.  297 ;  In  the  Goods 

Mr.  Jarman  observes  that  "  it  is  almost  of  Piercy,  1  Robert  278.] 
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this  would  not  be  sufficient ;  for  it  may  be  *  that  if  he  should  hear 
the  same  he  would  not  own  it.  (l)  And  the  civil  law  expressly 
required  that  the  will  should  be  read  over  to  the  testator,  and  ap- 
proved by  him,  in  the  presence  of  all  the  subscribing  witnesses. 
But  in  England  this  strictness  is  not  required,  and  it  is  sufficient 
if  there  is  satisfactory  proof  before  the  court  of  the  testator's 
knowledge  and  approval  of  the  contents  of  the  will  which  he  exe- 
cuted ;  (tn^  and  it  is  not  necessary  to  produce  evidence  that  the 
identical  paper  which  the  testator  executed  as  his  will  was  ever 
read  over  to  him.  (n) 

And  what  precautions  are  necessary  for  authenticating  a  blind 
man's  will,  seem  in  like  degree  requisite  in  the  case  of  a  PenoM 

1  -iViitii'it  who  cannot 

person  who  cannot  read.     For  though  the  law  in  other  read. 
cases  may  presume  that  the  person  who  executes  a  will  knows  and 
approves  of  the  contents  thereof;  yet  that  presumption  ceases, 
where,  by  defect  of  education,  he  cannot  read  or  by  sickness  he 
is  incapacitated  to  read  the  will  at  that  time,  (o) 

A  lunatic,  that  is,  a  person  usually  mad,  but  having  intervals  of 
reason  (j?)  during  the  time  of  his  insanity,  cannot  make 
a  testament,  nor  dispose  of  anything  by  will.  (9)  And 
^^so  strong  is  this  impediment  of  insanity  of  mind,  that  if  the 
testator  make  his  testament  after  his  furor  has  overtaken  him, 
and  while  as  yet  it  possesses  his  mind,  although  the  furor  after 
departing  or  ceasing,  the  testator  recover  his  former  understand- 
ing* y®t  does  not  the  testament  made  daring  his  former  fit  recover 
any  force  or  strength  thereby.''  (r) 

*  K  a  party  impeach  the  validity  of  a  will  on  account  of  a  sup- 

(/)  lb.    See,  also,  Barton  v.  Robins,  3  an,  3  Wash.  C.  C.  585.]    See,  also,  Long- 

PhiUim.  455,  note  (6).  champ  v.  Fish,  8  N.  K.  415;  pott,  pt.  i. 

(m)  4  Bom  £.  L.  60;  Moore  9.  Paine,  bk.  it.  ch.  iii.  §  v. 

8    Cas.    temp.    Lee,  595 ;    [Wampler  v.  (0)  4  Bnm  E.  L.  61  ;  Barton  p.  Robins, 

Wampler,  9  Md.  540;  Martin  v.  Mitchell,  3  PhiUim.  455,  note  (6) ;  [Day  v.  Dajr, 

88  Geo.  388.]     See,  also.  In  re  Axford,  1  2  Green  Ch.  549;  post,  115,  note  (2*).] 

8w.  &  Tr.  540.    The  single  oath  of  the  Sce;>ofl,  pt  i  bk.  iv.  ch.  in.  §  v. 

writer  has  been  allowed  sufficient  bjr  the  {p)  Beverley's  case,  4  Co.  124  6. 

coort  of  delegates  to  proTe  the  identity  of  (q)  Swinb.  pt.  2,  s.  3 ;  Godolph.  pt  1,  c. 

the  will.    lb.  8,  s.  2. 

(n)  Fincham  r.  Edwards,  3  Cnrt.  63 ;  (r)  Swinb.  pt  2,  s.  3,  pi.  2 ;  Godolph. 

affirmed  on  appeal,  4  Moore  P.  C.  198 ;  pt.  1,  c.  8,  s.  2.    But  a  will  is  not  reToked 

[DcsB'i  Appeal,  43  Penn.  St  73 ;  Boyd  v.  by  the  subsequent  insanity  of  the  testator. 

Cook,  3  Leigh,  32 ;  Clifton  v.  Murray,  7  Swinb.  pt.  11,  s.  3,  pi.  3;  4  Co.  61  b;poat, 

Geo.  564;  Lewis  v.  Lewis,  6  Serg.  &  R.  pt.  i.  bk.  11.  ch.  iii.  §  t. 
496 ;  Washington  J.  in  Harrison  v.  Row- 
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posed  incapacity  of  mind  in  the  testator,  it  will  be  incumbent  on 
such  the  party  to  establish  such  incapacity  by  the  clesurest  and 
most  satisfactory  proofs.  («)  The  burden  of  proof  rests  upon  the 
person  attempting  to  invalidate  what,  on  its  face,  purports  to  be 
a  legal  act.  (t)  Sanity  must  be  presumed  till  the  contrary  is 
shown,  (ti)  Hence,  if  there  is  no  evidence  of  insanity  at  the  time 
of  giving  the  instructions  for  a  will,  the  commission  of  suicide, 
three  days  after,  will  not  invalidate  the  instrument  by  raising  an 
inference  of  previous  derangement,  (psi) 

But  it  must  be  borne  in  mind,  that  the  presumption  of  san- 
PresMtip-  ity  is  not  to  be  treated  as  a  legal  presumption,  (a^} 
sanitj.  but,  at  the  utmost,  as  a  mixed  presumption  of  law  and 
fact  (if  not  as  a  mere  presumption  of  fact),  that  is,  an  inference 

{s)  The  law  seems  unsettled  as  to  how  [Brooks  v.  Barrett,  7  Pick.  94 ;  DufiSeld  v, 

far,  in  cases  of  alleged  unsoundness  of  Morris,  2  Harr.  583 ;  Chambers  v.  Queen's 

mind,  hereditary  constitutional  insanity  Proctor,  2  Curt.  415.    In  Dnffield  v.  Mor- 

may  be  pleaded.    Frere  v.  Peacocke,  S  ris,    ttbi  supra,    the    testator   committed 

Curtl  664.     [It  is  competent  on  the  trial  suicide  on   the  day  next  after  that    on 

of  an  issue  of  the  testator's  sanity,   to  which  the  paper  propounded  as  his  wiU 

show  the  insanity  of  his  parents  and  of  was  executed.  Harrington  J.  said  :  **  The 

his  uncle.    Baxter  v.  Abbott,  7  Gray,  71,  law  draws  no  inference  either  of  sanity  or 

81,  82;  Tyrrell  v.  Jenner,  cited  3  Curt,  insanity  from  the   fact  of  suicide  itself 

669 ;    Frere  t;.  Peacocke,  3    Curt.    664 ;  alone."    Still  this  is  a  fact  for  the  court 

Shailer  v,  Bnmstead,  99  Mass.  112,  131 ;  or  jury  to  weigh  with  the  other  evidence 

Snow  V.  Benton,  28  111.  306.    See  Shelford  in  the  case.    Daffield  v.  Morris,  supra.] 
Lunacy,  59,  60.    But  it  seems  such  evi-        (x^)  [This  statement  of  the  law  is  at 

dence  is  not  admissible  in  aid  of  proof  variance  with  that  which  is  declared  in 

showing  mere  weakness  of  mind  or  eccen-  the  opinion  of  a  majority  of  the  court 

tricity.    Colt  J.  in  Shailer  v.  Bumstead,  in  Baxter  v.  Abbott,  7  Gray,  71,  83 ;  and 

99  Mass.  131.    Mere  moral  insanity,  that  more  than  justifies    the  dissent  of  Mr. 

is,  disorder  of  the  moral  affections  and  Justice  Thomas  in  that  case,  as  weU  as 

propensities,  will  not,  unless  accompanied  the  doubt  suggested  by  the  same  learned 

by  insane  delusion,  be  sufficient  to  invali-  judge  in  Crowninshield  v.  Crowninshield, 

date  a  will  or  to  incapacitate  a  person  to  2  Gray,  524,  532,  where  he  says,  *'  we 

make  one.    Boardman  v.  Woodman,  47  are  by  no  means  satisfied  that,  in  relation 

N.  H.  120,  136-139  ;  Frere  v.  Peacocke,  1  to  wills,  there  is  any  legal  presumption, 

Robertson  £cc.  442;  Forman's  Will,  54  in  this  commonwealth,  of  the  sanity  of 

Barb.  274.    See  3  Am.  Law  Reg.  N.  S.  the  testator,"  inasmuch  as  the  doctrine 

385;  Smith  v.  Commonwealth,  1  Duvall  stated  in  the  text  extends  the  denial  of 

(Ey.),  224 ;  Bitner  v,  Bitner,  65  Penn.  St.  any  legal  presumption  of  sanity  even  to 

347.]  jurisdictions  unaffected  by  any  peculiar 

(t)  2  Phill.  Ev.  293,  7th  ed.  provisions  of   the  Massachusetts  statute 

(tt)  Groom  v.  Thomas,  2  Hagg.  434 ;  respecting  wills.  But  then  it  is  added  (2 
[Trumbull  v.  Gibbons,  2  Zabr.  117,155;  Gray,  532),  "If  such  presumption  ex- 
Sloan  t7.  Maxwell,  2  Green  Ch.  581.]  ists,  no  proof  that  the  tesutor  was  of 

(x)  Burrows  v.  Burrows,  1  Hagg.  109.  sound   mind  would   be   necessary,  until 

See,  also,  Hoby  v.  Hoby,  1  Hagg.  146 ;  those  opposing  the  will  had  offered  some 
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to  be  made  by  a  jury  from  the  absence  of  evidence  to  show  that 
the  testator  did  not  enjoy  that  soundness  which  experience  shows 

eridence  to  impeach  it.  The  presumption  the  absence  of  a  presumption  that  the 
of  sanity  would  be  sufficient  until  there  testator  is  sane,  nor  on  a  necessity  that 
was  something  to  meet  it.  Yet  our  cases  the  propounder  of  the  will  should  offer 
uniformly  hold  that  the  party  seeking  further  evidence  of  the  fact  of  the  testa^ 
probate  of  the  will  must  produce  the  at-  tor's  sanity,  is,  we  think,  apparent  from 
testing  witnesses  to  show  not  merely  the  the  state  of  the  law  as  to  cases  where, 
execution  of  the  instrument,  but  the  san-  from  their  death,  or  absence  from  the  jn- 
i^  of  the  testator  at  the  time  of  its  ex-  risdiction,  the  witnesses  cannot  be  pro- 
ecntlon.  And  such  has  been,  we  think,  duced,  or  where,  from  loss  of  recollection, 
the  uniform  practice  in  t^e  probate  courts,  they  are  unable  to  testify.  As  to  these 
and  in  this  court  sitting  as  the  supreme  cases,  proof  of  the  handwriting  of  the 
court  of  probate."  See  per  Parker  C.  J.  witnesses,  and,  in  some  jurisdictions,  of 
in  Brooks  v,  Barrett,  7  Pick.  98,  99.  In  the  handwriting  of  the  testator,  is  oom- 
these  suggestions  the  course  of  practice  petent  proof  to  be  submitted  to  the  jury 
applicable  to  one  class  of  cases  only,  is  of  the  due  execution  of  the  will.  In  such 
staled  to  sustain  a  doubt  as  to  a  rule  which  cases,  there  can,  of  course,  be  no  exam- 
ought  to  be  made  applicable  to  all  classes,  ination  of  the  witnesses  as  to  the  sanity 
in  some  of  which  the  practice  suggested  of  the  testator,  and  it  is  nowhere  laid 
conld  not  be  availed  of.  The  same  course  down  that  the  party  is  under  any  obliga- 
of  praetice  has  been  long  settled  in  New  tion  to  produce  any  other  evidence  upon 
Hampshire,  and  probably  in  many  other  that  point,  except  the  testimony  of  the 
states.  See  per  Whitman  C.  J.  in  Ger-  attesting  witnesses.  From  the  rule  of  law 
rish  V.  Nason,  22  Maine,  438,  441 .  But  thus  stated,  we  think  that,  although  the 
in  New  Hampshire  it  is  not  regarded  as  subscribing  witnesses,  if  they  can  be  pro- 
raising  any  inference  against  the  presump-  duced,  must  be  examined  in  relation  to 
tion  of  sanity  in  the  testator.  In  Perkins  the  soundness  of  the  testator's  mind,  yet 
V.  Perkins,  39  N.  H.  163, 168,  Bell  C.  J.,  the  party  propounding  a  will  for  pro- 
in  explanation  of  this  practice  and  to  show  bate  is  under  no  general  duty  to  ofier  any 
that  it  is  consistent  with  the  presumption  evidence  of  the  testator's  sanity,  but  may 
of  sanity,  says,  '*  Owing  to  the  nature  of  safely  rely  upon  the  presumption  of  the 
the  proceedings  in  the  case  of  wills ;  that  law  that  all  men  are  sane  until  some  evi- 
the  probate  of  the  will  is  the  foundation  dence  to  the  contrary  is  offered."  In 
of  the  grant  of  power  to  the  executor  Thompson  v.  Kyner,  65  Penn.  St.  368, 
to  take  possession  of  the  estate  and  the  Thompson  C.  J.  says :  "  It  is  true,  the 
charge  of  administration ;  it  is,  in  that  witnesses  to  a  will,  when  produced  for  pro- 
case,  the  long  settled  practice  of  courts  of  bate,  are  asked  whether  they  regarded  the 
probate  to  require  that  the  witnesses  to  testator  of  sound  and  disposing  mind  and 
wills  should  be  examined  as  to  the  fact  of  memory ;  but  this  is  form  merely,  for  in 
the  sanity  of  the  testator,  before  the  will  case  of  death,  absence,  or  incapacity  of 
is  established..  Its  object  is,  that  if  it  ap-  the  witnesses  to  testify,  proof  of  their 
pean  that  there  is  either  doubt  or  suspi-  handwriting  satisfies  the  requirement  of 
cion  on  the  question,  that  doubt  may  be  the  proof  of  execution."  We  appre- 
removed  before  the  estate  is  placed  in  the  hend  that  in  the  cases  supposed  by  Chief 
hands  of  a  man  who  may  prove  to  have  Justice  Bell,  of  the  death,  or  absence  of 
no  title  to  it  ...  .  That  the  rule  of  law,  the  witnesses  to  the  will,  or  their  failure 
requiring  that  the  attesting  witnesses  to  a  to  observe  or  remember  the  condition  of 
will  shall  be  examined  in  relation  to  the  the  testator's  mind,  it  would  be  entirely 
iiy  of  the  testator,  is  not  founded  on  safe  in  Massachusetts,  as  in  New  Hamp- 
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to  be  the  general  condition  of  the  human  mind.  If,  therefore,  a 
will  is  produced  before  a  jury  and  its  execution  proved,  and  no 
other  evidence  is  offered,  the  jury  would  be  properly  told  that 
they  ought  to  find  for  the  will,  (a?)  And  if  the  party  opposing 
the  will  gives  some  evidence  of  incompetency,  the  jury  may 
nevertheless,  if  it  does  not  disturb  their  belief  in  the  competency 
of  the  testator,  find  in  favor  of  the  will.     And  in  each  case,  the 

shire,  for  the  person  propounding  the  will,  139  ;  Stobart  v.  Dryden,  1  M.  &  W.  615  ' 

in  opening  his  case,  to  rest  upon  proof  of  Williams  v.  Robinson,  42  Vt.  664,  665  ; 

the  due  execution  of  the  will  and  the  or-  and  hence  also,  there  is  no  presumption  of 

dinary  presumption  of  the  sanity  of  the  capacity  arising  from  the  mere  proof  of 

testator ;  and  that  no  inference  to  the  con-  attestation,  to  aid  the  ordinary  presnmp- 

trary  is  to  be  drawn  from  the  practice  of  tion  of  the  sanity  of  the  testator.    The 

examining  the  witnesses  to  the  will  who  cases  upon  this  point  are  not  entirely  har- 

are  present  at  the  trial  as  to  the  sound-  monious.    Ste  post,  352,  note  {g) ;  Town- 

ness  of  the  testator's  mind.    This  would  abend  v.  Townshend,  9  Gill,  506 ;  Harden 

result  from  the  decision  of  the  majority  of  v.  Hays,  9  Penn.  St.  151 ;  Weatherhead  v. 

the  court  in  Baxter  r.  Abbott,  7  Gray,  71.  Sewell,  9  Humph.  272.] 

The  proponent  of  the  will  has  the  open-  (x^)  [See  per  Bell  C.  J.  in  Perkins  v. 

ing  and  close  of  the  case.    The  bnrden  of  Perkins,  39  N.  H.  163,  170.    In  McGinnis 

proving  competency  is  on  him.    This  bur-  v.  Kempsey,  27  Mich.  374,  Graves  J.  said  : 

den  is  satisfied  by  the  natural  presumption  "  The  force  and  efficacy  of  the  presump- 

of  sanity.      The  contestant    then  intro-  tion  will  vary  with  cases,  yet  it  can  never 

duces  evidence  tending  to  show  incompe-  have  much  influence  when  the  issue  upon 

tency  and  to  rebut  this  presumption  of  the  testator's  sanity  is  contested  in  the 

sanity ;  and  the  case  is  thereupon  open  to  usual  way,  by  an  appeal  to  those  facta 

the  proponent  to  furnish  such  testimony  which  bear  upon  it.    And  whatever  force 

as  he  may  have  in  denial  or  explanation  may  be  due  to  it  in  given  instances  will  be 

of  the  contestant's  case,  and  in  corrobora-  owing,  not  to  its  intrinsic  weight  as  a 

tion    of  his    own.    Any  other   practice  distinct  item  of  proof,  but  to  its  operation 

would  require  the  exercise  of  an  arbitrary  in  some  degree,  more  or  less,  in  rendering 

discretion  on  the  part  of  the  court  to  pre-  the  circumstances  adduced  to  prove  sanity 

vent  great  inconvenience,  if  not  confusion,  more  persuasive.  Whenever  the  facts  givea 

As  to  the  rule  of  proceeding  in  Michigan,  in  evidence  are  such  aa  to  leave  room  for 

see  post,  21,  note  {jfl).    It  may  further  be  it  to  have  any  appreciable  influence  npon 

observed  in  this  connection,  that  the  mere  results,  it  will  be  entitled  to  be  viewed 

fact  of  the  attestation  of  a  will  by  a  wit-  rather  as  a  property  of  proponent's  proofs, 

ness  furnishes  no   presumption  of    any  than  as  something  apart,  and  then  it  will 

opinion  he  may  have  had,  favorable  or  not  fail  to  be  recognized  by  the  good  sense 

unfavorable,  of  the  sanity  of  the  testator ;  of  the  jury,  in  its  tendency  to  strengthen 

and  hence  the  declarations  of  a  deceased  the  other  evidence  favoring  sanity.    The 

subscribing  witness,  or  of  one  beyond  the  efficacy  of  the  presumption,  when  it  )iaa 

jurisdiction,    tending    to   show   that   he  any  in  contested  issues,  can  never  be  pre- 

thought  the  testator  sane  or  insane,  are  determined,  nor  can  any  rule  about  it  be 

incompetent  evidence  upon   the  issue  of  safely  laid  down,  and  the  experience  and 

sanity;  Baxter  v.  Abbott,  7   Gray,  71  ;  general  knowledge  of  the  triers  may  be 

Boardman  o.  Woodman,  47  N.  H.  120,  trusted  to  consider  and  estimate  it  rightlj 

135;  Thompson  v.  Kyner,  65  Penn.  St.  whenever  occasions  make  the  inquiry  need- 

368.    See  Flanders  v.  Davis,   19  N.   H.  fnl."] 
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presumption  of  competency  would  prevail.  Still,  the  onus  pro- 
handi  lies,  in  every  case,  on  the  party  relying  on  a  will,  and  he 
must  satisfy  the  jury  that  it  is  the  will  of  a  capable  testator: 
and  when  the  whole  matter  is  before  them  on  evidence  given  on 
both  sides,  *  if  the  evidence  does  not  satisfy  them  that  the  will  is 
the  will  of  a  competent  testator,  they  ought  not  to  affirm  by  their 
verdict  that  it  is  so.  (x^)     Accordingly,  where,  in  an  action  by 

(jc*)  [The  rnles  of  law  stated  in  the  text  case  of  Baldwin  v.  Parker,  99  Mass.  79, 
•re  drawn  from  the  decision  of  the  court  85,  it  is,  howeyer,  said  bjr  Hoar  J.  that 
in  Satton  v.  Sadler,  3  C.  B.  N.  S.  87.  In  "  the  decision  in  Crowninshield  v,  Crown- 
eonsidering  the  decisions  of  the  American  inshield,  and  in  Baxter  v.  Abbott,  uU  su- 
eonrts  upon  this  much  debated  subject,  it  pra,  that  the  burden  of  proof  is  upon  the 
will  be  convenient  to  take  these  rules,  party  propounding  the  will  to  establish  the 
which  are  so  dearlj  stated,  as  the  stand-  sanity  of  the  testator,  although  the  pre- 
ard  of  comparison.  The  same  rules  sub-  sumption  of  law  is  in  favor  of  sanity,  is 
•tantially  are  adopted  in  Perkins  u.  Per-  placed  very  much  upon  the  construction  of 
kins, 39  N.  H.  163, cited  in  note (x^), supra,  the  statute  of  wills,  which  makes  the  san- 
8ee  Pettes  v.  Bingham,  10  N.  H.  514.  The  ity  of  the  testator  a  condition  precedent  to 
resnlt  of  the  decision  in  Crowninshield  v,  his  power  to  make  a  will."  In  Brooks  v, 
Cxowninshield,  2  Gray,  524,534,  as  stated  Barrett,  7  Pick.  94,  98,  Parker  C.  J.  said 
by  the  learned  judge  who  delivered  the  that  by  the  Massachusetts  statute  of  wills, 
c^inion  in  that  case,  is  not  essentially  at  "  all  such  instruments  must  be  offered  for 
▼arianoe  with  the  doctrine  of  the  text,  probate  in  the  probate  office,  and  the  sub- 
"  On  the  whole  matter,"  he  says,  "  we  are  scribing  witnesses  are  to  testify,  not  only 
of  opinion,  that  where  a  will  is  ofiered  for  as  to  the  execution  of  the  will,  but  as  to 
probate,  the  burden  of  proof,  in  this  com-  the  state  of  mind  of  the  testator  at  the 
monwealtb,  is  on  the  executor  or  other  time.  Without  such  proof,  no  will  can  be 
person  seeking  such  probate,  to  show  that  set  up.  And  this  agrees  with  the  English 
the  testator  was,  at  the  time  of  its  execu-  law  on  the  same  subject.  Powell  on  De- 
tion,  of  sound  mind ;  that,  if  the  general  vises,  70 ;  Wallis  v.  Hodgeson,  2  Atk.  56." 
presumption  of  sanity,  applicable  to  other  Having  referred  to  the  above  statement 
contracts,  is  to  be  applied  to  wills,  it  does  of  the  law.  Whitman  C.  J.  in  Gerrish  v. 
not  change  the  burden  of  proof;  that  the  Nason,  22  Maine,  438,  441,  said  :  "The 
Imrden  of  proof  does  not  shift  in  the  prog-  presumption,  therefore,  that  the  person 
resB  of  the  trial,  the  issue  throughout  being  making  a  will  was,  at  the  time,  sane,  is 
ooe  and  the  same ;  and  that  if,  upon  the  not  the  same  as  in  the  case  of  the  making 
whole  evidence,  it  is  left  uncertain  whether  of  other  instruments ;  but  the  sanity  must 
the  testator  was  of  sound  mind  or  not,  then  be  proved."  It  is  undoubtedly  true  that 
it  is  left  uncertain  whether  there  was  under  the  sanity  must  be  proved,  that  is,  the  jury 
the  statute  a  person  capable  of  making  the  must  be  satisfied  that  the  will  was  made 
will,  and  the  will  cannot  be  proved."  In  by  a  competent  testator.  But  the  case 
the  subsequent  case  of  Baxter  v.  Abbott,  7  suggested  by  Chief  Justice  Bell,  above  re- 
Gray,  71,  it  was  decided  by  a  majority  of  ferred  to,  where  none  of  the  witnesses  to 
the  court  that,  in  the  absence  of  evidence  to  the  will  can  be  produced,  and  the  execu- 
the  contrary,  the  presumption  is  in  favor  tion  of  it  is  proved  by  evidence  of  their 
of  the  sanity  of  the  testator,  and  the  whole  handvrriting,  is  left  entirely  out  of  view 
eoort  agreed  that  the  burden  of  proof  al-  in  the  above  quoted  statement  of  the  law, 
ways  rests  upon  the  party  seeking  the  pro-  from.  Brooks  v..  Barrett  And  the  ques- 
hate  of  the  wilL    In  the  still  more  recent  tion  still  remains,  whether  in  cases  where 

[21] 


c  . 
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heir-at-law  against  devisees,  —  the  question  in  issue  being  as  to 

the  capacity  of  the  testator  to  make  a  will,  —  the  judge  in  his 

the  witnesses  cannot  be  produced,  or  did  tended  by  the  party  propounding  a  will, 
not  observe,  or  if  they  did,  fail  to  remem-  that  the  burden  of  proving  incapacity  in 
ber  anything  in  regard  to  the  sanity  of  the  the  testator  rested  on  the  contestant.  This 
testator,  it  is  necessary  to  produce  any  waa  th^  only  point  raised  f.>r  decision.  The 
other  evidence  than  that  which  is  requi-  court  held  that  the  burden  of  proving  the 
site  to  prove  the  due  execution  of  the  will ;  dne  execution  of  the  will  and  the  capacity 
whether  the  ordinary  presumption  of  san-  of  the  testator  was  on  the  proponent  of  the 
ity  will  not  stand  in  the  place  of  proof  of  will.  "  In  the  course  of  the  trial  the  bal- 
sanity  until  sotne  evidence  to  the  contrary  •»<»  o{  testimony  may  fluctuate  from  one 
is  produced.  See  Christiancy  J.  in  Bean-  side  to  the  other,  but  the  burden  of  proof 
bien  v.  Cicotte,  8  Mich.  9, 18, 14 ;  Cooley  J.  remains  where  it  was  at  the  outset^  and 
in  Taff  w.  Hosmer,  14  Mich.  809 ;  pott,  842,  unless  at  the  close  of  the  trial  the  balaaoo 
note  (t^) ;  Perkins  v.  Perkins,  inj¥a,  and  ia  with  the  proponent,  he  must  fail.  It  is 
ante,  20,  note  (x^).  The  case  of  Cilley  v.  not  sufficient  that  the  scales  stand  even; 
Cilley,  34  Maine,  162,  really  goes  no  far-  there  must  be  a  preponderance  in  his  fii- 
ther  than  that  of  Gerrish  v.  Nason,  gupra,  vor."  But  the  remarks  of  the  learned 
In  Cilley  v.  Cilley,  it  was  contended  by  judge  who  delivered  the  opinion  of  the 
the  party  propounding  the  will,  *'  that  it  is  court  took  a  wider  range.  "  The  pro- 
a  mle  of  law  of  general  application,  that  ponent,"  he  said,  "  presents  the  instm* 
sanity  is  to  bo  presumed,  and  that  such  ment  and  asks  the  court  by  its  judgment 
presumption  is  conclusive  until  it  is  over-  to  establish  it  as  the  last  will  and  testa- 
come  by  affirmative  proofof  insanity,  and,  ment  of  the  deceased.  There  is  no  pre- 
therefore,  that  the  burden  is  upon  the  con-  snmption  in  its  favor. ....  By  our  statute, 
testant  to  show  that  the  testator  was  not  'every  person  of  full  age  and  sound  mind' 
of  sound  mind  at  the  time  the  instrument  may  dispose  of  all  his  estate,  both  real  and 
was  executed,  if  he  would  set  it  aside  for  personal,  by  his  will  executed  in  accord- 
that  cause.*'  The  court .  conceded  that  ance  with  the  requirements  of  the  statute, 
snch  was  the  general  rule  of  law,  and  that  No  person,  unless  of  full  age  and  sound 
it  had  often  been  applied  to  cases  of  wills,  mind,  can  so  dispose  of  his  property? 
in  the  same  manner  as  to  other  written  Hence,  when  the  proponent  presents  the 
instruments,  but  denied  that  its  applica-  instrument,  he  must  satisfy  the  court  thai 
tion  to  wills  was  coextensive  with  the  rule ;  the  deceased,  at  the  time  he  executed  the 
and  then  rested  their  decision  of  the  point  will,  belonged  to  the  class  of  persons  that 

upon  the  rule  above  quoted  from  Gerrish    by  law  can  make  wills This  burden 

V.  Nason.    There  is  nothing  in  this  irrec-  is  upon  him  at  the  outset,  even  when  there 

oncilable  with  the  rule  laid  down  in  Sut-    is  no  contest  about  the  will The 

ton  V.  Saddler,  supra,  as  set  forth  in  the  capacity  of  the  testator  ....  must  be  estab- 
text.  The  concession  claimed  by  the  rule  lished  by  the  proponent,  even  if  it  is  not 
stated  in  the  text  is  not  that  there  is  a  denied."  Having  disposed  of  the  point 
Ugal  presumption  of  sanity  changing  the  at  issue  against  the  proponent  upon  his 
burden  of  proof,  but  that  there  is  a  pre-  assumption  of  a  presumption  of  sanity 
sumption  of  fact,  or,  at  the  utmost,  of  law  changing  the  burden  of  proof,  the  learned 
and  fact,  in  favor  of  sanity,  on  which  the  judge  added :  "I  have  thus  far  been  con- 
party  offering  the  will  for  probate  may  sidering  the  case  upon  the  supposition  that 
rely,  as  making  him  a  primd  /acU  case,  there  is  a  legal  implication  that  where  a 
until  it  is  balanced  by  evidence  to  the  con-  will  is  executed  in  due  form,  the  person 
trary.  In  a  recent  case  in  Vermont  ( Wil-  executing  it  had  the  requisite  capacity.  If 
liams  V.  Robinson,  48  Vt  658),  it  was  con-  there  is  such  a  presumption,  from  what 
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snmmisg  up  told  the  jury  ^'  that  the  heir-at-law  was  entitled  to 
recover  unless  a  will  was  proved,  but  that,  when  a  will  was  pro- 
does  it  arise?  Certainly  it  cannot  ariae  nnsonnd.  The  statute  of  the  state  re- 
from  the  fact  that  the  great  majority  of  quires  the  testator  to  be  of  sound  mind. 
mankind  hare  sufficient  capacity.  The  The  court,  addressing  itself  to  the  point 
law  will  no  more  imply  capacity  from  in  dispute,  said :"  It  is  seen  that  the  ground 
such  a  cause  than  it  wili  imply  that  all  really  occupied  by  proponent  is  that  the 
men  are  white  because  a  majority  are/'  presumption  of  testamentary  capacity  sup- 
&c  Now  it  is  obyioos  to  remark,  in  the  plies  all  the  evidence  on  that  subject  which 
first  place,  that  the  case  of  Sutton  v.  Sad-  the  law  requires,  unless  such  counter-proof 
ler,  and  the  text,  following  it,  expressly  re-  is  offered  as  will  overcome  this  presump- 
padiate  the  idea  of  any  Ugcd  presumption  tion,  and  that  even  in  cases  where  a  Con- 
or implication  of  sanity.  The  suggestions  testant  introduces  opposing  evidence  on 
of  the  court,  however,  strike  as  well  at  the  issue  of  testamentary  ability,  the  law 
the  existence  of  the  natural  as  of  the  legal  casts  upon  him  the  burden  of  showing  in- 
presumption.  It  is  also  manifest  that  the  capacity  by  some  amount  of  proof  not  less 
learned  court  has  entirely  misapprehended  than  a  preponderance.  This  view  neces- 
che  foundation  of  the  presumption.  It  sarQy  assumes  that,  without  further  proof 
does  not  rest  on  the  assumption  that  the  than  is  supplied  by  this  presumption,  the 
great  majority  of  mankind  are  sane  or  in-  finding  should  be  in  favor  of  competency 
sane,  but  on  the  ground  that  the  general  in  all  cases  where  the  probate  is  unop- 
oondition  of  the  hnnum  mind  in  its  natu-  posed,  and  in  all  contested  cases,  where  no 
ral,  normal  state,  is  one  of  soundness ;  that  evidence  is  given  by  contestant  on  the 
unsoundness  of  mind  is  a  diseased  con-  point  of  testamentary  ability,  or  where 
dition  and  abnormal.  The  presumption  the  opposing  evidence  submitted  on  that 
isy  that  the  natural,  sound,  and  healthy  con-  subject  will  no  more  than  balance  the  pre- 
dltion  of  mind  continues,  until  there  is  at  sumption.  This  position  is  believed  to  be 
least  some  evidence  to  raise  a  doubt  about  untenable.  This  court  decided  in  Beau- 
it.  It  is  the  ordinary  presumption  of  con-  bien  v.  Cicotte,  8  Mich.  9,  that  the  pro- 
tanuanoe,  applied  to  a  condition  of  mind  ponent  of  a  testamentary  paper  for  pro- 
known  once  to  haye  existed.  In  conclu-  bate  was  required  to  aver  the  soundness 
sion  of  the  abore  case,  the  court  say :  of  mind  of  the  testator  at  the  time  of  ex- 
"Upon  the  whole,  we  think  the  better  ecution,  and  that  the  burden  of  proving 

role  is  that  which  throws  the  burden  on    the  fiu;t  rested  on  him The  case  of 

the  proponent  to  prove  the  due  execution  Taff  v.  Hosmer,  14  Mich.  809,  howeyer, 
of  the  will,  and  the  capacity  of  the  person  not  only  affirms  that  proponent  before  rest- 
executing  11"  This  conclusion  is  cer-  ing  is  bound  to  make  a  primd  facie  case 
tainly  well  supported  by  the  current  of  on  the  averment  of  soundness  of  mind,  but 
authority.  This  subject  has  been  discussed  is  an  authority  that  the  necessity  of  making 
with  much  learning  and  ability  in  several  such  a  case  on  that  point  involves  the  pro- 
cases  in  Michigan.  The  result  upon  the  duction  of  some  other  evidence  of  testa^ 
point  under  consideration  is  giyen  in  Aikin  mentary  capacity  than  is  furnished  by  the 
v.Weckerly,  19  Mich.  482,502,508.  There  l^sl  presumption.  It  is  true  that  this 
were  three  witnesses  to  the  will  propounded  last  proposition  is  not  explicitly  laid  down 
lor  probate  in  this  case,  and  all  of  them  in  Taff  v.  Hosmer,  but  the  opinion  of  my 
were  present  to  testify.  One  of  them  does  brother  Cooley  noticed  the  fact  that  pro- 
not  appear  to  have  given  any  opinion  as  podents  in  that  case  before  resting  had 
to  the  sanity  of  the  testator ;  the  other  two  submitted  evidence  in  aid  of  the  presump- 
gsre  their  opinion :  one,  that  the  testator's  tion  of  law,  and  treated  (he  course  so  pur- 
mind  was  sound ;  the  other,  that  it  was  sued  as  agreeable  to  usage  and  correct  in 
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duced,  and  the  execution  of  it  proved,  the  law  presumed  sanity, 
and  therefore  the  burden  of  proof  was  shifted ;  (a:^)   and  that 

principle."  This  language  of  the  conn  is  capacity  the  law  did  not  presume  it,  as  in 
quite  clear  and  intelligible.  It  admits  the  the  ordinary  case  of  a  party  who  executes 
existence  of  the  presnmption,  inadvert-  a  deed  or  other  contract ;  and  it  was  de- 
ently,  however,  styling  it  a  presumption  cided,  "  without  reference  to  the  question 
of  law,  and  concedes  to  it  some  influence,  whether  the  statute  was,  or  not,  an  en- 
precisely  what  the  court  does  not  state,  abling  act,"  that  this  ruling  was  in  con- 
but  treats  it  as  too  feeble,  without  the  aid  formity  to  the  uniform  practice  in  Con- 
of  other  evidence,  to  sustain  the  burden  of  necticut,  where  the  question  has  arisen  in 
proof,  even  in  cases  where  no  conflicting  cases  regarding  the  validity  of  wills.  The 
evidence  is  offered  by  the  contestant.  In  court  say:  "It  is  undoubtedly  true  that 
the  later  case  of  Kempsey  t;.  McGinniss,  21  there  are  conflicting  decisions  on  this  point ; 
Mich.  123, 148,  the  same  court  say :  "  In  and  it  may  be  said  that  our  practice  is  in 
this  particular  class  of  cases,  and  upon  conflict  with  the  principle  that  a  party  is 
the  question  of  soundness  or  unsoundness,  presumed  to  be  capable  of  performing  any 
after  a  primd  facie  case  has  been  estab-  legal  act,"  and  they  make  a  distinction  in 
lished  by  the  proponents,  the  case,  for  all  regard  to  wills  on  account  of  their  greater 
purposes  connected  with  the  order  of  proof  solemnity  and  importance,  and  the  cir- 
upon  that  question,  stands  the  same  as  if  cumstances  under  which  they  are  olten 
theburdenofproof  throughout  rested  upon  made.  See  Christiancy  J.  in  Beanbien 
the  contestant  to  show  mental  capacity."  v.  Cicotte,  8  Mich.  9,  11,  12.  All  the 
See  post,  342,  note  (f^),  as  to  the  course  of  cases,  of  course,  hold  that  sanity  is  neces- 
proceeding  and  order  of  proof,  in  Michi-  sary  to  the  power  of  making  a  ralid 
gan,  on  an  issue  of  sanity.  The  statute  of  will.  And,  so  far  as  we  have  proceeded, 
wills  in  Connecticut  provides  that  all  per-  all  the  cases  hold  that  the  burden  of  pror- 
sons  of  sound  minds  may  make  wills,  and  ing  sanity  is  on  the  party  aflSrming  the 
in  the  late  case  of  Knox's  Appeal,  26  Conn,  validity  of  the  will.  See,  also,  Benn  r. 
20,  where  a  codicil  to  a  will  was  offered  for  Lamon,  33  Texas,  760;  Tingley  v.  Cow- 
probate,  and  it  was  opposed  on  the  ground  gill,  48  Missou.  291;  Comstock  v.  Had- 
that  the  testator  had  not  the  requisite  lyme,  8  Conn.  261.  It  is  also  very  gen- 
capacity,  the  contestants  claimed  that  the  erally  conceded  that  there  is  to  some  ex- 
statute  was  an  enabling  act,  under  which  a  tent  a  presumption  of  fact,  or  of  law  and 
party  must  show  that  all  its  requirements  fact,  in  favor  of  sanity.  See,  further,  Cot- 
have  been  complied  with,  in  order  to  es-  ton  v.  Ulmer,  45  Ala.  378;  Turner  v, 
tablish  a  claim  under  it,  while  on  the  other  Hand,  3  Wallace  jr.  88 ;  Matter  of  Hutch- 
hand  the  proponents  contended  that  when  ins,  7  Phil.  (Penn.)  69;  Werstler  v.  Custer, 
they  had  proved  the  codicil  tp  have  been  46  Penn.  St.  602 ;  Thompson  v.  Kyner, 
executed  and  published  according  to  the  65  Penn.  St.  368 ;  Perkins  v,  Perkins,  39 
provisions  of  the  statute,  the  law  would  N.  H.  163,  169,  and  cases  dted.  The  main 
presume  the  requisite  testamentary  capac-  difference,  among  the  cases  thus  far  con- 
ity ;  but  the  court  ruled  that  the  proponents  sidered,  lies  in  a  matter  of  practice — some 
were  bound  to  go  farther  in  their  proof  couru  requiring  that  testimony,  beyond 
than  merely  to  prove  the  execution  of  the  the  mere  formal  proof  of  execution,  should 
codicil ;  and  that  without  some  evidence  of  be  introduced  in  aid  of  the  natural  pr&> 

(x^)  [See  the  remarks  upon  this  matter  Brooks  v.  Barrett,  7  Pick.  99,  100 ;  War- 

of  the  shifting  of  the  burden  of  proof,  in  ing  r.  Waring,  6  Moore  P.  C.  855 ;  Judge 

Crowninahield  p.  Crowninshield,  2  Gray,  of  Probate  v.  Stone,  44  N.  H.  593,  602.] 
524;  Baldwin  v,  Parker,  99  Mass.  87; 
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the  devisee  must  prevail,  unless  the  heir-at-law  established  the  in- 
competency of  the  testator,  and  that  if  the  evidence  was  such  as 

mmption  of  sanity,  in  order  to  make  out  of  the  execution  of  the  codicils."  See 
a  pfima  fade  case  which  would  authorize  DaTis  v,  Calvert,  5  Gill  &  J.  300.  In  Hig^ 
a  decision  in  favor  of  the  will,  eren  if  no  gins  v,  Carlton,  28  Md.  115,  141,  Brent 
eridenoe  were  introduced  bj  the  contest-  J.  said,  that  all  the  decisions  **  agree  upon 
ant.  Other  courts  regard  the  presump-  the  general  proposition,  that  sanity  is  pre- 
tion  of  sanitjr  as  making  a  technical  primA  sumed  bj  law.  But  in  some  of  the  states 
fobde  case  for  the  proponent.  In  Perkins  it  is  held,  that  this  general  presumption 
r.  Perkins,  39  N.  H.  163, 171,  cited  abore,  does  not  apply  to  last  wills  and  testaments, 
Mr.  Chief  Justice  Bell,  in  closing  his  opin-  —  they  fonning  an  exception  to  the  rule, 
ion,  said:  "This  question  has  been  dis-  — and  that,  therefore,  a  party  propounding 
eosacd  elsewhere  with  much  diligence  and  a  will  must  not  only  prove  execution,  but 
keenness,  but  it  is,  after  all,  a  question  must  also  ofier  positive  proof  of  capacity, 
merely  verbal ;  a  question  of  propriety  of  A  different  role,  however,  is  recognized  in 
certain  forms  of  expression ;  for  we  ap-  most  of  the  American  courts ;  and  it  is 
pre|iend  that  whatever  may  be  the  terms  sustained  by  reason  and  weight  of  author- 
used,  the  course  of  practice  is  everywhere  ity.  If  the  presumption  of  law  is  in  favor 
the  same."  There  are,  however,  decisions  of  sanity,  we  can  discover  no  satisfactory 
of  other  courts  upon  this  subject,  between  reason  why  it  should  not  be  applied  to 
which  and  those  abore  referred  'to,  there  wills,  as  well  as  to  any  other  instrument 
is  a  more  substantial  difference.  I  refer  to  of  writing.  The  argument  drawn  from 
those  in  which  it  has  been  held,  that  the  the  fact,  that  the  statute  requires  the  testa- 
burden  of  proving  that  the  testator  was  tor  to  be  'of  sound  and  disposing  mind,' 
of  unsound  mind  at  the  time  of  executing  if  a  good  one,  would  apply  with  equal 
a  paper  propounded  as  his  will  is  upon  the  force  to  the  other  requirements  of  the  stat- 
party  claiming  that  the  will  is  invalid  for  nte.  The  testator,  in  terms  as  affirmative 
that  cause ;  and  that  there  is  no  difference  as  those  in  reference  to  capacity,  is  re- 
in this  respect  between  wills  and  deeds  or  quired  to  be  of  a  certain  age  fixed  by  the 
other  instruments.  In  Sloan  o.  Maxwell,  statute.  Yet  no  court  has  ever  required 
S  Green  Ch.  580  (New  Jersey),  it  is  said  a  party  propounding  a  will  to  prove  the 
to  be  a  fixed  principle  "  that  whenever  the  age  of  the  testator,  until  the  question  was 

formal  execution  of  a  will  is  duly  proved,    raised  upon  proof  by  the  contestants 

he  who  wishes  to  impeach  it  on  the  ground  The  rule  is  distinctly  laid  down  as  a  logi- 

of  incompetency,  must  support  by  proof  cal  conclusion  from  the  presumption  in 

the  allegmtton  he  makes,  and  thereby  over-  favor  of  sanity,  that  the  *  burden  of  proof 

come   the   presumption,  which    the.  law  lies  upon  the  person  who  asserts  unsound- 

laiaes,  of  the   sanity   of    the    testator."  ness  of  mind.'  ....  The  practice  in  this 

In  Tyson  r.  Tyson,  37  Md.  567  (Maiy-  state  has  been  in  conformity  to  these  views 

land),  one  of  the  issues  made  was  on  the  of  the  law.    The  caveators  have  always 

qneation  whether  certain  codicils  were  exe-  taken  the  position  of  plaintiffs,  and  have 

cnted  by  the  testator  when  he  was  of  sound  had  the  right  to  open  and  close.    Brooke 

and  disposing  mind,  and  capable  of  exe-  v.  Townshend,  7  Gill,  24.  It  is  true  that  it 

catittg  a  valid  deed  or  contract ;  and  the  is  said  in  Cramer  v,  Crumbaugh,  3  Md. 

court  said :  '*  To  sustain  the  issues  then  501,  that  the  party  propounding  a  will  has 

on  the  part  of  the  caveators,  it  was  incum-  the  onus  imposed  on  him,  and  he  must  dis- 

bcnt  on  them  to  offer  reasonable  evidence  charge  it  by  proof  of  capacity  and  the  fact 

to  show  that  the  testator  was  not  of  sound  of  execution.    But  the  quo  modo  of  proof 

and' disposing  mind,  and  capable  of  exe-  must  be  in  harmony  with  other  recognized 

cuting  a  ralid  deed  or  contract  at  the  time  rules  and  principles.    If  capacity  be  estab- 
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to  make  it  a  measuring  cast,  and  leave  them  in  doubt,  they  ought 
to  find  for  the  defendants :  (^afi}  this  was  held  to  be  a  misdirec- 
tion, (y) 

lUhed  by  evidence  of  a  fiact  from  which  it  bona,  2  N.  Jer.  117;  Jackson  v.  King,  4 

IB  to  be  presumed,  'proof  of  capacity'  has  Cowen,  207;  Hawkins  v.  Grimes,  13  B. 

in  reality  been  given,  and  the  onus  cast  Mon.  257 ;  Brooks  t;.  Barrett,  7  Pick.  98. 

apon  the  party  propounding  a  will  is  dis-  99  (overruled  on  this  point  by  Crownin- 

charged  by  proof  of  execution,  because  shield  v.  Crowninshield,  2   Gray,  524]  ; 

that  being  proved,  the  presnmption  of  ca-  Pettes  v.  Bingham,  10  N.  H.  514  (also 

pacity  follows."    In  Chandler  v.  Ferris,  1  overruled  on  this  point  in  Perkins  v.  Per- 

Harr.  454,461  (Delaware),  Clayton  C.J.  kins,  39  N.  H.  163,  171);  2  Greenl  Ev. 

said :  "  We  are  not  to  be  governed  by  the  §  689  ;  Grabill  v,  Barr,  5  Penn.  St.  441 ; 

question,  who  affirms  or  who  denies  the  Stevens  v,  Yancleve,  4  Wash.  C.  C.  262. 

issne,  but  where  is  the  onus  probandi  f  In  a  very  late  case  in  New  York  (Harper 

The  burden  here  is  upon  the  caveators,  v.  Harper,  1   N.  Y.  Sup.  Ct.  351,  355), 

They  do  not  deny  the  execution  of  the  Potter  J.  said :  *'  It  is  now  the  established 

will,  but  set  up  insanity  and  such  an  in-  Iftw  of  this  state,  that  the  legal  presnmp- 

fluenoe  exercised  by  oth^n  over  the  testa-  tion,  to  begin  with,  is  that  every  man  is 

tor's  mind  as  will  vitiate  the  will.    After  compos  mentis,  and  the  burden  of  proof 

the  formal  proof  of  the  paper,  the  execn-  that  he  is  non  compos  mentis  rests  on  the 

tor  might  fold  his  arms  until  the  cave-  party  who  alleges  that  unnatural  condition 

ators  produced  something  to  overthrow  of  mind  existing  in  the  testator.    Dela- 

his  case,  which  is  prima  facie  established  field  v.  Parish,  25  N.  Y.  9.    But  it  is  also 

by  the  production  of  the  will  and  the  in-  the  rule,  that  in  the  first  instance,   the 

ference  of  law  in  favor  of  sanity."    This  party  propounding  the  will  must  prove  the 

same  doctrine  respecting  the  burden  of  mental  capacity  of  the  testator."     Much 

proof  is  supported  in  many  other  cases,  of  the  conflict  among  the  cas^  has  arisen 

See  Jackson  v.  Van  Deusen,  5  John.  144 ;  from  treating  the  presnmption  of  sanity 

Dean   v.  Dean,  27    Vt.   746;   Hoge   v.  in  case  of  wills  as  one  of  law  —  a  legal 

Fisher,  1  Peters,  163;    Trumbull  v,  Gib-  presumption  —  and  then  holding  that  the 

(x*)  [See  Williams  r.  Robinson,  42  Vt.  proof  of  testator's  soundness  of  mind  as 

658,  664.    Where  the  evidence,  relating  to  a  prerequisite  to  the  establishment  of  the 

the   testator's   mental    soundness,    aside  will,  intended  to  pnt  aside  altogether  and 

from  the  presnmption  of  sanity,  is  evenly  for  all  cases,  the  common  law  presump- 

balanoed,  it  was   held    in   McGinnis  v,  tion  in  fiivor  of  sanity.    But,  conceding 

Kempsey,  27  Mich.  363,  that  the  jury  the  existence  of  the  presumption   as  a 

should  not  permit   that  presumption  to  principle  to  operate,  subject  to  circnm- 

tnm  the  scale  in  frivor  of  competency.    In  stances,  it  is  very  clear  that  it  cannot  have 

this  case,  Graves  J.  said :   "  When  the  the  foice  of  an  independent  fiict  to  serve 

question  of  capacity  is  actually  contro-  as    a    substantial    makeweight    against 

verted  in  case  of  a  paper  propounded  as  oonnter-proof."] 

a  will,  it  devolves  upon  the  proponents  to  (y)  Sutton  v,  Sadler,  3  C.  B.  (N.  S.) 

establish  capacity  by  other  evidence  than  87.    See,  also,  accord.  Symes  v.  Green,  1 

is  afibrded  by  the  common  law  presomp-  Sw.  &  Tr.  401 ;  [1  Jannan  Wills  (3d  £ng. 

tion  in  favor  of  soundness  of  mind,  and  ed.),  30,  note  (e).]     As  to  the  onus  of 

the  measure  of  the  evidence  to  establish  showing  sanity  at  the  time  of  mutilation, 

must  exceed   that  given  in   opposition,  in  order  to  set  up  a  revocation,  see  Harris 

Perhaps  it  would  be  going  too  ftir  to  say  v,  Berrall,  1  Sw.  &  Tr.  153 ;  pott,  p.  42. 
that  Uie  statute  in  requiring  substantive 
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If  a  lunatic  person  have  clear  or  calm  intermissions  (usually 
called  lucid  intervals),  then  during  the  time  of  such   ^ju  ^^^^ 
quietness  and  freedom  of  mind  he  may  make  his  testa-  f "^J^f^^^. 
ment,  appointing  executors,  and  disposing  of  his  goods  vai: 
at  pleasure,  (z)     ^'  If  you  can  establish,"  said  Sir  Wm.   transfer  in 
Wynne,   in   the  case  of  Cartwright  v.  Cartwright,  (a)   ^^"^^r^ 
"  that  the  party  afflicted  habitually  by  a  malady  of  the  /"^«^»- 
mind  has  intermissions,  and  if  there  was  an  intermission  of  the 

burden  of  proof  is  upon  the  person  who  Aikin  v.  Weckerlj,  19  Mich.  482 ;  "Wil- 
has  the  benefit  of  that  presumption ;  one  Hams  v.  Robinson,  42  Vt.  6A8 ;  Robinson 
aide  iriewing  it  as  a  fallacy  to  require  a  v.  Adams,  62  Maine,  369 ;  Taff  v.  Hosmer, 
party  to  give  positive  proof  of  the  exist-  14  Mich.  310.  But  in  Maryland,  the  partj 
enceof  a  fact  which  the  law  would  presume  alleging  the  insanity  of  the  testator,  hav- 
withont  proof;  and  the  other  regarding  it  ing  the  burden  of  proof  in  that  state  on  that 
next  to  a  solecism  that  there  could  be  a  issue,  has  the  opening  and  close.  Brooke 
prasomption  of  law  in  favor  of  a  party  v.Townshend,  7  Gill,  24;  Higgins  v.  Carl- 
who  at  the  same  time  had  and  continued  ton,  28  Md.  143.  So  in  Delaware,  when 
to  have  the  burden  of  proof.  So  when  it  the  contestant  does  not  deny  the  formal 
was  settled  in  one  court  that  there  was  a  execution  of  the  will,  he  has  the  opening 
k*gal  presumption  of  sanity  in  favor  of  the  and  close.  Chandler  v.  Ferris,  1  Harr. 
proponent,  it  followed  quite  logically  that  460,  461 ;  Bell  v.  Buckmaster  and  Cub- 
tbe  burden  of  proof  was  on  the  contestant ;  bage  v.  Cubbage,  lb.  notes.  See  Moore  v. 
and  on  the  other  hand,  when  it  was  settled  Allen,  5  Ind.  521.  On  an  appeal  from  the 
in  another  court  that  the  burden  of  proof  ordinary  in  the  court  of  common  pleas  in 
in  the  issue  of  sanity  was  on  the  propo-  South  Carolina,  in  the  case  of  a  will,  the 
nent,  it  followed  equally  logically  that  matter  is  not  to  be  tried  de  novo.  The  ap- 
there  could  then  be  no  legal  presumption  pellee  having  the  decision  of  the  court 
in  his  favor.  This  difficulty  is  avoided  by  below  in  his  favor,  his  rights  are  held  to 
treating  the  presumption  as  one  of  fact,  be  fixed.  The  appellant  files  a  suggestion, 
making  only  a  primd  facte  case  in  favor  of  setting  forth  the  proceedings  of  the  ordi- 
the  proponent,  without  relieving  him  of  nary's  court,  and  then  assigns  specifically 
the  burden  of  proof,  according  to  the  rule  the  supposed  errors  in  the  judgment  of 
stated  in  the  text.  If,  however,  there  be  that  court.  The  appellant  becomes  the 
any  irreconcilable  conflict,  it  must  be  left  actor;  he  affirms  the  truth  of  the  issues, 
as  we  find  it.  On  the  trial  of  an  issue  of  whether  on  the  question  of  sanity  or  other- 
sanity,  the  party  setting  up  the  will,  where  wise,  and  has  the  opening  and  close  in  the 
the  burden  of  proof  is  upon  him,  goes  for-  evidence  and  argument.  Southerlin  v. 
ward  and  has  the  opening  and  close.  M'Kinney,  Rice,  35 ;  Tillman  v.  Hatcher, 
Boardman  v.  Woodman,  47  N.  H.  120;  Rice,  271.] 

Jndge  of  Probate  v.  Stone,  44  N.  H.  593,  {z)  Swinb.  pt.  2,  s.  8,  pi.  3  ;  Godolph. 

602;  Perkins  v.  Perkins,  39  N.  H.  163,  pt.  1,  c.  8,  s.  2;  Wentw.  c.  1,  p.  33,  14rh 

167 ;  Comstock  v.  Hadlyme,  8  Conn.  261  ;  ed. ;  Hall  v.  Warren,  9  Ves.  610 ;  Rodd  p. 

Brooks  V.  Barrett,  7  Pick.  96;  Ware  p.  Lewis,  2  Cas.  temp.  Lee,  176;   [Brock  r. 

Ware,  8  Greenl.  42 ;  Phelps  v,  Hartwell,  Luckett,  4  How.  (Miss.)  459 ;  Symcs  ». 

1  Mass.  71,  73,  and  note ;  Buckminster  v.  Green,  1  Sw.  &  Tr.  401 ;  Nichols  v.  Binns, 

Perry,  4  Mass.  593 ;   Po^ts  v.  House,  6  1  Sw.  &  Tr.  239.] 

Geo.' 324;   Rigg  r.  Wilton,  13  Dl.  15;  (a)  1  Phillim.  100.    See  the  particulars 

Kempsey  r.  McOinniss,21  Mich.  123, 147  ;  of  this  case,  po$t,  23. 
vou  I.                   8 
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disorder  at  the  time  of  the  act,  that  being  proved  is  sufficient,  and 
the  general  habitual  insanity  will  not  affect  it ;  but  the  effect  of 
it  is  this,  it  inverts  the  order  of  proof  and  of  presumption ;  for 
until  proof  of  an  habitual  insanity  is  made,  the  presumption  is 
that  the  party  agent,  like  all  human  creatures,  was  rational ;  but 
where  an  habitual  insanity,  in  the  mind  of  the  person  who  does 
the  act,  is  *  established,  there  the  party  who  would  take  advantage 
of  an  interval  of  reason  must  prove  it."  (6) 

But  although  the  law  recognizes  acts  done  during  such  inter- 
.        vals  as  valid,  yet  it  is  scarcely  possible  to  be  too  strongly 
sufficient      impressed  with  the  great  degree  of  caution  necessary  to 
locid  inter-  be  observed  in  the  examining  the  proof  of  a  lucid  inter- 
^  *  val ;  (<?)  and  such  proof  is  matter  of  extreme  difficulty, 

for  this,  among  other  reasons,  viz,  that  the  patient  is,  not  unfre- 
quently,  rational  to  all  outward  appearance  without  any  real 
abatement  of  his  malady.  (cJ)  On  the  other  hand,  if  the  deceased 
was  subject  to  attacks  producing  temporary  incapacity,  and  was 
at  other  times  in  full  possession  of  his  mental  powers,  such  attacks 
may  naturally  create  in  those  who  only  happened  to  see  him  when 
subject  to  them  a  strong  opinion  of  his  permanent  incapacity.  (<{^) 

(6)  See,  also,  the  same  doctrine  laid  v.  Grant,  2  Green  Ch.  629 ;  Boyd  v.  Eby, 
down  by  Lord  Thurlow  in  Attorney  Gen-  8  Watts,  66 ;  Harden  v.  Hays,  9  Pcnn.  St 
eral  v.  Pamther,  3  Bro.  C.  C.  443,  and  Sir  151 ;  Duffield  v,  Morris,  2  Harring.  375  ; 
W.  Grant  in  Hall ».  Warren,  9  Ves.  611.  Whitenach  w.  Sticker,  1  Green  Ch.  8; 
See,  also,  Swinb.  pt.  2,  s.  3,  pi.  7,  where  it  Clark  v.  Fisher,  1  Paige,  171,  174 ;  Jack- 
is  said,  that  if  it  be  proved  that  the  testa-  son  v,  Vandusen,  5  John.  144,  159 ;  Rush 
tor  was  once  mad,  the  law  presumeth  him  v.  Megee,  36  Ind.  69 ;  Gangwere's  Estate, 
to  continue  still  in  that  case,  unless  the  con-  14  Penn.  St.  417 ;  Hoge  u,  Fisher,  1  Peters 
trary  be  proved.  See,  also,  Godolph.  pt.  1,  C.  C.  163  ;  Cochran's  Will,  1  Monroe,  263 ; 
c  8,  s.  2;  White  v.  Driver,  1  Phillim.  88 ;  Wood  v.  Sawyer,  Phill.  (N.  Car.)  Law, 
Groom  v,  Thomas,  2  Hagg.  434;  Waring  251.]  But  where  the  attesting  witnesses, 
tt.  Waring,  6  Moore  P.  C.341  ;  S.  C.  5  Notes  disinterested  medical  men,  speak  strongly 
of  Cas.  296  ;  6  Notes  of  Cas.  388;  Gri-  to  sanity,  the  court  will  not  set  aside  a  will 
mani  17.  Draper,  6  Notes  of  Cas.  418;  John-  on  proof  by  interrogatories,  but  without 
son  V.  Blane,  6  Notes  of  Cas.  422 ;  Fowlis  plea,  that  the  deceased  many  years  before 
9.  Davidson,  6  Notes  of  Cas.  461,  474.  had  been  under  an  insane  delusion.  Kera- 
[The  proof  of  intelligent  action  must  be  blev.  Church,  3  Hagg.  273. 
clear  and  satisfactory,  in  order  to  establish  (c)  By  Sir  John  Nicholl  in  White  v. 
a  will  made  during  a  lucid  interval.  Gom-  Driver,  1  Phillim.  88. 
bault  V.  The  Public  Administrator,  4  (d)  By  Sir  John  Nicholl  in  Brogden  v. 
Bradf.  Sur.  226 ;  Lucas  v.  Parsons,  27  Geo.  Brown,  2  Add.  445,  and  in  Ayrey  v.  Hill, 
593 ;  Chandler  v.  Barrett,  21  La.  An.  58 ;  2  Add.  210. 
Puryear  v.  Reese,  6  Coldw.  (Tenn.)  21  .  (rfi)  [Pott,  23,  note  (/i).] 
Halley  v.  Webster,  l&l  Maine,  461 ;  Goble 
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These  considerations,  while  they  tend  to  reconcile  the  apparent 
coi\tradictions  of  witnesses,  render  it  necessary  for  the  court  to 
rely  but  little  upon  mere  opinion,  to  look  at  the  grounds  upon 
which  opinions  are  formed,  and  to  be  guided  in  its  own  judgment 
by  facts  proved,  and  by  acts  done,  rather  than  by  the  judgments 
of  others,  (e) 

*  In  Ex  parte  Holyland,  (/)  Lord  Eldon  observed,  that  in  the 
case  of  the  Attorney  General  v.  Pamther,  "  Lord  Thurlow  said 
that  where  lunacy  is  once  established  by  clear  evidence,  the  party 
ought  to  be  restored  to  as  perfect  a  state  of  mind  as  he  had  before ; 
and  that  should  be  proved  by  evidence  as  clear  and  satisfactory. 
I  cannot  agree  to  that  proposition,  either  as  to  property  or  with 
reference  to  such  a  case  as  this ;  for  suppose  the  strongest  mind 
reduced  by  the  delirium  of  a  fever  or  any  other  cause,  to  a  very 
inferior  degree  of  capacity,  admitting  of  making  a  will  of  personal 
estate  (to  which  a  boy  of  the  age  of  fourteen  is  competent),  the 
conclusion  is  not  just  that  as  that  person  is  not  what  he  had  been 
he  should  not  be  allowed  to  make  a  will  of  personal  estate."  (/i) 

(e)  Bj  Sir  John  NichoU  in  Kindleside  more,  4  Met.  545,  546,  Dewey  J.  in  refer- 
V,  Harriimn,  2  Phillim.  459.  See,  also,  ex-  ence  to  this  subject  remarks,  that  "  a  care- 
pressions  to  the  same  effect  by  the  same  fnl  analysis  of  the  principles,  upon  which 
learned  jodge  in  Evans  v.  Knight,  1  Add.  presumptions  are  allowed  to  have  force 
239  ;  Wood  p.  Wood,  I  Phillim.  863  ;  and  effect,  will  show  that  the  proof  of  the 
Wheeler  v.  Alderson,  3  Hagg.  605 ;  and  insanity  of  an  individoal  at  a  particular 
by  Tindal  C.  J.  in  Tatham  v.  Wright,  2  period  does  not  necessarily  authorize  the 
Rass.  &  M.  21,  22  ;  and  by  Lord  Lang-  inference  of  his  insanity  at  a  remote  snb- 
dale  in  Steed  v.  Galley,  1  Keen,  620.  sequent  period,  or  even  several  months 
(/)  11  Yes.  II.  later.  ....  Neither  observation  nor  ex- 
(/M  [See  Staples  r.  Wellington,  58  perienoe  shows  ns  that  persons  who  are 
Maine,  453,  459,  in  which  Appleton  C.  J.  insane  from  the  effect  of  some  violent  dis- 
said  :  "  If  the  delusion  or  the  delirinm  is  ease,  do  not  usually  recover  the  right  use 
that  caused  by  disease,  it  is  obviously  tem-  of  their  mental  faculties.  Such  cases  are 
porarj  in  its  character.  It  will  continue  not  unusual,  and  the  return  of  a  sound 
only  during  the  continuance  of  the  fever  mind  may  be  anticipated,  from  the  subsid- 
in  which  it  originated.  If  a  fever  is  shown  ing  or  removal  of  the  disease  which  has 
to  exist  at  a  given  date,  the  law  does  not  prostrated  their  minds.  It  is  not,  there- 
presume  its  continuance  as  in  the  case  of  fore,  to  be  stated  an  an  unqualified  maxim 
fixed  insanity.  So  there  is  no  presump-  of  the  law, '  once  insane,  presumed  to  be 
cion  of  law  as  to  the  continuance  of  the  always  insane ; '  bnt  reference  must  be 
temporary  hallndnation  or  delusion  re-  had  to  the  peculiar  circumstances  con- 
sulting from  diseiue It  is  undoubt-  nected  with  the  insanity  of  an  individual, 

edly  true,  that  when  an  hallucination  has  in  deciding  upon  its  effect  upon  the  bur- 
become  permanent,  it  is  to  be  deemed  in-  den  of  proof,  or  how  far  it  may  authorise 
sanity,  general  or  particular,  according  to  the  jury  to  infer  that  the  same  condi- 
the  nature  of  the  delusion  under  which  tion  or  state  of  mind  attaches  to  the  in- 
tbe  patient  labors."    in  Hlx  o.  Whitte-  diridnal  at  a  later  period.    There  must 
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It  must  be  observed  that  Sir  W.  Grant,  in  Hall  v.  Warren,  (g)  does 
not  appear  to  have  understood  Lord  Thurlow  in  the  same  sense  as 
•Lord  Eldon  did  in  the  preceding  remarks,  nor  indeed  does  the  re- 
port in  Brown  of  the  Attorney  General  v.  Pamther  bear  any  such 
construction.  '*  If  general  lunacy,"  said  Sir  W.  Grant,  "  is  estab- 
lished, they  will  be  under  the  necessity  of  showing,  according  to 
the  Attorney  Greneral  v.  Pamther,  that  there  was  not  merely  a 
cessation  of  the  violent  symptoms  of  the  disorder  but  a  restoration 
of  the  faculties  of  the  mind  sufficient  to  enable  the  party  soundly 
to  judge  of  the  act."(^^) 

In  the  case  of  Cartwright  v.  Cartwright,  (A)  it  appeared  that 
Pi^f  Qf  the  testatrix  was  early  in  life  afflicted  with  the  disorder 
vaf *ari8kiK  ^^  ^^^  mind.  She  afterwards  was  supposed  to  be  per- 
from  the  fectly  recovered,  and  continued  for  several  years  to  con- 
ing a  ra-  duct  a  house  and  establishment  of  her  own  as  a  rational 
wi  .    pgygQjj .  ^J^^  jjgp  habit  and  condition  of  body,  and  her 

manner  for  several  months  before  the  date  of  her  will,  were  those 
of  a  person  afflicted  with  many  of  the  worst  symptoms  of  insan- 

be  kept  in  view  the  distinction  between  proof  upon  tho«e  who  come  to  sappon 

the  inferences  to  be  drawn  from  proof  of  the  will  to  show  the  restoration  of  his 

an  habitnal  or  apparently  confirmed  in-  sanitj.    This  most  be  understood  to  mean 

sanity,  and  that  which  may  be  only  tern-  a  general  and  fixed  insanity ;  and  not  a 

porary.    The  existence  of  the  former,  once  mere  temporary  delirium,  such  as  takes 

establisbed,  would  require  proof  from  the  place  in  a  fit  of  intoxication.    When  a 

other  party  to  show  a  restoration  or  recov-  person  is  laboring  under  a  typhus  ferer^ 

ery  ;  and  in  the  absence  of  such  evidence,  which  it  would  seem  was  the  testator's 

insanity  would  be  presumed  to  continue,  disease,  a  suspension  of  the  rational  pow- 

But  if  the  proof  only  shows  a  case  of  in-  ers  is  often  superinduced,  of  many  days' 

sanity  directly  connected  with  some  vio-  duration.    And  if  the  proof  were,  as  the 

lent  disease  with  which  the  individual  is  tendency  of  the  testimony  would  seem  to 

attacked,  the  party  alleging  the  insanity  have  been,  that  the  testator  had  arrived 

must  bring  his  proof  of  continued  insan-  to   that   stage  in    the  fever  when  such 

ity  to  that  point  of  time  which  bears  di-  suspension  had,  to  a  greater  or  less  extent, 

rectly  upon  the  subject  in  controversy,  taken  place,  so  as  to  incapacitate  him  to 

and  not  content  himself  merely  with  proof  make  a  will,  those  who  would  underuke 

of  insanity  at  an  earlier   period."    See  to  establish  a  will,  thereafter  made  during 

Swinburne  Wills,  pt.  2,  s.  8;  1  Coll.  Ln-  his  sickness,  should  be  bolden  to  prove, 

nacy,  55 ;  Shelf.  Lunatics,  275 ;  1  Hale  that  he  had,  at  the  moment  of  making  his 

P.  C.  SO;  Townshend  v,  Townsbend,  7  will,  recovered  the  use  of  his  reason." 

Gill,  10.   In  Halley  v.  Webster,  21  Maine,  Harrison  v.  Rowan,  3  Wash.  C.  C.  5S6 ; 

461,  463,  Whitman  C.  J.  said :  "  No  posi-  McMasters  v.  BUir,  29  Penn.  St.  298.] 

tion  can  be  better  established  than  that,  {g)  9  Ves.  611. 

if  a  testator,  a  short  time  belbre  making  {g^)  [See  Jenckes  v.  Probate  Court,  9 

his  will,  be  proved  to  have  been  of  on-  B.  I.  255 ;  Boyd  v.  Eby,  8  Watts,  66.] 

■ound  mind,  it  throws  tha  burden  of  (A)  1  Phillim.  90. 


CH.  I.  §  I.]   OP  THE  CAPACITY  TO  MAKE  A  WILL  —  LUNATICS.    87 

ity,  and  continued  so  after  making  the  will.  She  was  attended 
by  Dr.  Battie,  who  desired  the  nurse  and  other  servants  to  pre- 
vent *  her  from  reading  and  writing,  as  such  occupation  might  dis- 
turb her  head,  and  in  consequence  thereof  she  was  for  some  time 
kept  from  the  use  of  books  and  writing  materials.  However, 
some  time  prior  to  writing  the  will,  she  became  very  importunate 
for  the  use  of  pen  and  paper,  and  frequently  asked  for  them  in  a 
Tery  clamorous  manner.  Dr.  Battie,  in  order  to  quiet  and  gratify 
her,  consented  that  she  should  have  them,  telling  her  nurse  and 
another  servant  that  it  did  not  signify  what  she  might  write,  as 
she  was  not  fit  to  make  any  proper  use  of  them.  As  soon  as  Dr. 
Battie  had  given  permission,  pen,  ink,  and  paper  were  carried  to 
her,  and  her  hands,  which  had  been  for  some  time  kept  constantly 
tied,  were  let  loose,  and  she  sat  down  at  her  bureau  and  desired 
her  nurse  and  servant  to  leave  her  alone  while  she  wrote.  They 
went  into  an  adjoining  room  and  watched  her.  At  first  she  wrote 
upon  several  pieces  of  paper,  and  got  up  in  a  wild  and  furious 
manner  and  tore  the  papers  and  threw  them  into  the  fire  one  after 
another.  After  walking  up  and  down  the  room  many  times  in  a 
wild  and  disordered  manner,  muttering  to  herself,  she  wrote  the 
will.  She  inquired  the  day  of  the  month,  and  an  almanac  was 
given  to  her  by  one  of  the  nurses,  and  the  day  pointed  out  to  her. 
She  then  called  for  a  candle  to  seal  the  paper,  which  was  given  to 
and  used  by  her  for  that  purpose,  although  they  used  generally  to 
be  cautious  not  to  trust  her  with  a  candle,  and  were  forced  to  hold 
it  at  a  distance  from  her  if  she  read  the  newspaper.  The  survi- 
vor of  the  two  witnesses  to  the  transaction  deposed  that,  in  her 
opinion  the  testatrix  had  not  then  sufficient  capacity  to  be  able  to 
know  what  she  did,  and  that  during  the  time  she  was  occupied  in 
writing,  which  was  upwards  of  an  hour,  she  by  her  manner  and 
gestures  showed  many  signs  of  insanity.  The  will  was  written 
in  a  remarkably  fair  hand,  and  without  a  blot  or  mistake  in  a  sin- 
gle word  or  letter :  and  it  was  a  proper  and  natural  mll^  and  con- 
farmable  to  fohat  her  affections  were  proved  to  be  at  the  time^  and 
her  executors  and  trustees  were  very  discreetly  appointed.  Two 
months  after  this  writing  of  the  will,  in  a  conversation  vnth  *  the 
mother  of  the  parties  benefited  by  the  will,  the  testatrix  men- 
tioned that  she  had  made  such  a  will,  and  ordered  her  servant  to 
bring  it,  and  she  then  delivered  it  to  the  mother,  observing  that 
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In  the  case  of  M'Adam  v.  Walker,  (o)  Lord  Chancellor  Eldon 
mentioned  that  he  had  been  concerned  as  counsel  in  a  cause  where 
A  gentleman,  who  had  been  for  some  time  insane,  and  who  had 
been  confined  till  the  hour  of  his  death  in  a  madhouse,  had  made 
a  will  while  so  confined.  The  question  was,  whether  he  was  of 
sound  mind  at  the  time  of  making  this  testament.  It  was  a  will 
of  large  contents,  proportioning  the  different  divisions  with  the 
most  prudent  and  proper  care,  with  a  due  regard  to  what  he  had 
previously  done  to  the  objects  of  his  bounty,  and  in  every  respect 
pursuant  to  what  he  had  declared,  before  his  malady,  he  intended 
to  have  done.  It  was  held,  that  he  was  of  sound  mind  at  the 
time. 

In  the  cases  above  stated,  the  act  was  not  only  done  and  com- 
pleted by  the  testator  himself,  but  the  will  was  proper  and  natural. 
In  another  case,  Clarke  v.  Lear,  (j[?)  where  the  instrument,  al- 
though written  with  great  accuracy  by  the  testator  himself,  was 
made  in  favor  of  a  person  to  whom  he  had  no  good  cause  whatever 
to  give  a  benefit,  it  was  held  that  the  act  of  framing  such  an 
instrument  furnished  no  proof  of  the  existence  of  a  lucid  interval. 
That  was  the  case  of  a  man  who  had  been  certainly  disordered 
in  his  mind  for  a  length  of  time.  He  went  to  Little  Hampton 
to  bathe  in  the  sea,  and  there  he  saw  a  young  woman  at  the  house 
where  he  boarded,  of  whom  he  had  no  prior  knowledge,  and 
wanted  to  marry  her,  at  a  time  when  he  was  insane ;  and  being 
brought  to  London  in  a  straight  waistcoat,  he  there  wrote  a  paper, 
by  way  of  codicil,  giving  her  a  legacy.  (9) 

*  With  respect  to  the  comparative  facility  of  proving  a  lucid 
Distinction  i^^terval,  there  is  a  great  distinction  to  be  observed,  with 
*fiuc&'?n^  respect  to  a  case  of  delirium,  set  up  in  opposition  to  a 
tervaibe-  will,  as  contradistinguished  from  fixed  mental  derange- 
Urium  and  ment,  or  permanent  proper  insanity.  The  reason  for 
"^"  ^'  this  is  given  with  peculiar  force  and  precision  of  lan- 
guj^e,  by  Sir  John  NichoU,  in  Brogden  v.  Brown,  (r)     "  In  cases 

(0)  1  Dow,  178.  torney  General  v.  Parntber,  S  Bro.  C.  C. 

(p)  March,  1791,  cited  in  1  Phillim.  119,  441 ;  Coghlan  v.  Coghlan,  cited  in  1  Phil- 

by  Sir  Wm.  Wynne.  Um.   120 ;  Williams  v.  Gonde,  1  Hagg. 

{q)  See,  also,  the  observations  of  Sir  J.  577 ;  Borlase  v,  Borlase,  4  Notes  of  Cases, 

Nicholl,  in  Evans  v.  Knight,  1  Add.  2S7,  106 ;  and  Lord  Brougham's  observations 

tSB ;  and  for  further  cases  as  to  the  proof  in  Waring  t*.  Waring,  6  Moore  P.  C.  351. 
of  the  existence  of  lucid  intervals  at  the        (r)  2  Add.  445. 
time  of  doing  testamentary  acts,  see  At- 
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of  permanent  proper  insanity,  the  proof  of  a  lucid  interval  is 
matter  of  extreme  difficulty,  as  the  court  has  often  had  occasion 
to  observe,  and  for  this,  among  other  reasons,  namely,  that  the 
patient  so  affected  is  not  unfrequently  rational  to  all  outward 
appearance,  without  any  real  abatement  of  his  malady :  so  that, 
in  truth  and  substance,  he  is  just  as  insane,  in  his  apparently 
rational,  as  he  is  in  his  visible  raving  fits.  But  the  apparently 
rational  intervals  of  persons  merely  delirious  for  the  most  part 
are  really  such.  Delirium  is  a  fluctuating  state  of  mind,  created 
by  temporary  excitement,  in  the  absence  of  which,  to  be  ascertained 
by  the  appearance  of  the  patient,  the  patient  is,  most  commonly, 
really  sane.  Hence,  as  also,  indeed,  from  their  greater  presumed 
frequency  in  most  instances  in  cases  of  delirium,  the  probabilities, 
A  priariy  in  favor  of  a  lucid  interval  are  infinitely  stronger  in  a  case 
of  delirium  than  in  one  of  permanent  proper  insanity ;  and  the 
difficulty  of  proving  a  lucid  interval  is  less,  in  the  same  exact 
proportion,  in  the  former,  than  it  is  in  the  latter  case,  and  has 
always  been  so  held  by  this  court.  («) 

The  great  case  of  Dew  v.  Clark,  (*)  which  obtained  the  most 
complete  and  solemn  consideration,  led  to  a  full  inves-  partial  in- 
tigation  of  that  which  has  often  been  called  "  partial  ««n*ty- 
insanity,"  *  but  which  would,  perhaps,  be  better  described  by  the 
phrase  "  insanity,  or  unsoundness,  always  existing,  although  only 
occasionally  manifest."  (t^)  There  the  case  pleaded  by  an  only 
daughter  in  a  responsive  allegation  in  the  prerogative  ^^^  ^ 
court,  in  opposition  to  her  father's  will,  was,  that  besides  ^**"^^- 
laboring  under  mental  perversion  in  some  other  particulars,  espe- 
cially on  religious  subjects,  the  deceased  had  an  insane  aversion  to 
his  daughter,  and  was  actuated  solely  by  that  illusion  to  dispose  of 
his  property  in  the  manner  in  which  it  was  purported  to  be  conveyed 
by  the  contested  will.  This  allegation  was  opposed  as  inadmissible, 
on  behalf  of  residuary  legatees  named  in  the  will.  But  Sir  John 
Nicholl  admitted  it ;  and  after  remarking  that  the  case  set  up  was 
one  of  partial  insanity  —  of  insanity  quoad  hoc,  upon  a  particular 
subject,  or  rather,  perhaps  quoad  hanc,  as  to  a  particular  person,  — 

(s)  See,  also,  the  observations  of  Dr.  Dr.  Haggard's  Report  from  the  judge's 

Loahington  in  Dimes  v.  Dimes,  10  Moore  notes. 

P.  C.  422,  426 ;   [SUples  v.  Wellington.  (m)  Waring  v.  Waring,  6    Moore   P. 

58  Maine,  453,  459,  460;  ante,  23,  note  C.    350,  by  Lord  Brougham;  [Potts  r. 

(/I).]  House,  6  Geo.  324 ;  Townshend  v.  Town- 

(t)  1  Add.  279 ;  3  Add.  79.    See,  also,  shend,  7  Gill,  10.] 
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and  that  the  possible  occurrence  of  such  a  case  of  partial  insanity, 
and  the  consequent  invalidity  of  a  will,  which  is  fairly  presumable 
to  have  been  made  under  its  operation,  must  be  admitted  on  the 
authority  of  Greenwood's  case;  (v)  the  learned  judge  proceeded 
to  observe,  with  respect  to  the  daughter,  "  She  must  be  apprised, 
however,  as  well  that  the  burden  of  proof  rests  with  her,  as  that 
this  burden,  in  my  judgment,  is  from  the  very  nature  of  the  caae, 
a  pretty  heavy  *  one.  The  present,  indeed,  may  be  less  difficult 
to  make  out  than  Greenwood's  case,  in  one  respect,  as  the  delu- 
sion under  which  the  deceased  is  charged  to  have  labored  towards 
the  complainant  is  alleged  to  have  been  coupled  with  something 
of  insane  feeling  in  other  particulars,  especially  on  the  subject 
of  religion ;  although  here,  as  in  Greenwood's  case,  the  general 
capacity  is,  in  substance,  unimpeached.  But  she  must  understand 
that  no  course  of  harsh  treatment  —  no  sudden  bursts  of  violence 
—  no  display  of  unkind,  or  even  unnatural  feeling,  merely,  can 
avail  in  proof  of  her  allegation  —  she  can  only  prove  it  by  making 
out  a  case  of  antipathy,  clearly  resolvable  into  mental  perversion, 
and  plainly  evincing  that  the  deceased  was  insane  as  to  her,  not- 
withstanding his  general  sanity."  (x)  After  the  evidence  had 
been  gone  through  on  both  sides,  the  same  learned  judge  delivered 
his  judgment :  that  the  will  being  proved  to  be  the  direct  unqual- 
ified offspring  (y)  of  a  morbid  delusion,  as  to  the  character  and 

(t;)  The  following  statement  of  this  case  13  Yes.  89,  and  the  summing  up  of  Lord 
is  to  be  found  in  Lord  Erskine's  speech  on  Kenyon  in  3  Curt.  Appendix,  pp.  i.~xxxi. 
the  trial  of  Had  field :  "  The  deceased,  Mr.  [Although  a  testator  may  entertain  pecal- 
Grcenwood,  whilst  insane,  took  up  an  idea  iar  notions  on  certain  subjects,  and  faia 
that  his  brother  had  administered  poison  to  will  be  unjust  as  to  bis  surviving  relatives, 
him,  and  this  became  the  prominent  feat-  it  may  yet  be  held  valid.  Denson  v,  Beas> 
ure  of  his  insanity.  In  a  few  months,  ley,  34  Texas,  191.] 
however,  ho  recovered  his  senses,  and  re-  (x)  I  Add.  284.  See,  also,  Fnlleck  v. 
turned  to  his  profession,  which  was  that  Allinson,  3  Hagg.  527  ;  [Trumbull  o. 
of  a  barrister,  &c.  but  could  never  divest  Gibbons,  2  Zabr.  117;  Clapp  v.  Fuller- 
bis  mind  of  the  morbid  delusion  that  his  ton,  34  N.  T.  190.] 
brother  had  attempted  to  poison  him ;  nn-  (y)  It  must,  however,  be  observed,  that 
der  the  influence  of  which  (so  Said)  he  dis-  the  rule  of  law  is  that,  in  civil  suits,  it  is 
inherited  him.  On  a  trial  in  the  court  of  not  necessary  to  trace  or  connect  the  mor- 
king's  bench  upon  an  issue  devisavtt  vel  bid  imagination  with  the  act  itself.  If  the 
non,  the  jurj  found  against  the  will;  but  mind  is  unsound,  the  act  is  void.  The 
a  contrary  verdict  was  had  in  the  court  of  law  avoids  every  act  of  the  lunatic  during 
common  pleas,  and  the  suit  ended  in  a  the  period  of  the  Itmacjf,  although  the  act  to 
compromise."  See,  also,  Sir  John  NichoU's  be  avoided  cannot  be  connected  with  the  in- 
statement  of  Greenwood's  case,  3  Add.  96,  fluence  of  the  insanity,  and  may  be  proper 
97,  and  Lord  Eldon's  in  White  v,  Wilson,  in  itself.   Groom  r.  Thomas,  2  Hagg.  436. 
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conduct  of  the  daughter,  being  the  very  creature  of  that  morbid 
delusion  put  into  act  and  energy,  the  deceased  must  be  considered 
insane  at  the  time  of  making  the  will,  and  consequently  that  the 
will  itself  was  null  and  void  in  law.  (z)  In  the  coni'se  of  his 
judgment  the  learned  judge  made  the  following  remarks,  6n  the 
subject  of  partial  insanity :  ^^  It  was  said  that  ^  partial  what  is 
insanity'  was  unknown  to  the  law.  The  observation  ^rtW^u- 
conld  only  have  arisen  from  mistaking  the  sense  in  which  8»nity. 
the  court  used  that  term.  It  was  not  meant  that  a  person  could 
be  partially  insane  and  sane  at  the  same  *  moment  of  time  :  to  be 
sane,  the  mind  must  be  perfectly  sound  ;  otherwise  it  is  unsound. 
All  that  was  meant  was,  that  the  delusion  may  exist  only  on  one 
or  more  particular  subjects,  (e^)  In  that  sense,  the  very  same  term 
is  used  by  no  less  an  authority  than  Lord  Hale,  who  says,  '  There 
is  a  partial  insanity  of  mind  and  a  total  insanity.  The  former  is 
either  in  respect  to  things  quoad  hoc  vel  illud  insanire.  Some 
persons,  that  have  a  competent  use  of  reason  in  respect  of  some 
subjects,  are  yet  under  a  particular  dementia  in  respect  of  some 
particular  discourses,  subjects,  or  applications.  Or  else  it  is  partial 
in  respect  of  degrees;  and  this  is  the  condition  of  very  many, 
especially  melancholy  persons,  who,  for  the  most  part,  discover 
their  defect  in  excessive  fears  and  griefs,  and  yet  are  not  wholly 
destitute  of  the  use  of  reason  ;  and  this  partial  insanity  seems  not 
to  excuse  them  in  the  committing  of  any  oflEence  for  its  matter 
capital ;  for  doubtless  most  persons  that  are  felons  of  themselves, 
and  others,  are  under  a  degree  of  partial  insanity  when  they 
commit  these  offences.     It  is  very  difficult  to  define  the  invisible 

(z)  3  Add.  208.  This  jadgment  was  required,  Bee  MuUins  v.  Cottrell,  41  Miss, 
afterwards  confirmed  by  the  conrt  of  291.  Eccentric  habits,  or  a  belief  in  witch- 
delegates.  A  commission  of  review  was  craft  and  a  snpernataral  agency,  are  not 
then  applied  for  before  the  lord  chancel-  sufficient  evidence  of  insanity  to  invalidate 
lor,  bat  refused.  See  5  Russ.  163  ;  [Bit-  a  will.  Lee  v.  Lee,  4  McCord,  183;  Leech 
ner  v.  Bitner,  65  Penn.  St  347  ;  Seamen's  v.  Leech,  21  Penn.  St.  67,  69,  72 ;  Dun- 
Frieod  Society  v.  Hopper,  33  N.  Y.  619;  ham's  Appeal,  27  Conn.  192;  Robinson 
Denson  v.  Beazley,  34  Texas,  191.  Partial  v.  Adams,  62  Maine,  391.] 
insanity,  or  monomania,  will  render  void  {z^)  [See  Concord  v,  Rnmney,  45  N.  H. 
•  will  which  is  produced  by  it  Trumbull  427,  428;  Converse  v.  Converse,  21  Vt 
V.  Gibbons,  2  Zabr.  (N.  J.)  117 ;  Denson  168 ;  post,  33,  note  (c) ;  Potts  v.  House,  6 
r.  Beazley,  34  Texas,  191 ;  Dnffield  v,  Geo.  324 ;  Boyd  v,  Eby,  8  Watts,  66 ; 
Morris,  2  Harring.  375 ;  Gardner  v.  Lam-  Seamen's  Friend  Society  v.  Hopper,  33 
back,  47  Geo.  133;  Tawney  v.  Long  N.  Y.  619;  Lucas  v.  Parsons,  27  Geo. 
(Penn.),  2  Am.  L.  T.  Rep.  (N.  S.)  341;  593;  Townshend  v,  Townshend,  9  Gill, 
2  Central  Law  Joum.  531.  As  to  the  proof  10.] 
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line  that  divides  perfect  and  partial  insanity ;  but  it  mast  rest 
upon  circumstances  duly  to  be  weighed  and  considered  both  by 
judge  and  jury,  lest  on  the  one  side  there  be  a  kind  of  inhumanity 
towards  the  defects  of  human  nature ;  or,  on  the  other  side,  too 
great  an  indulgence  given  to  great  crimes."  (a) 

*  These  doctrines,  and  the  subject  of  "partial  insanity  "  (or,  as 
it  has  been  more  usually  called  of  late,  "  monomania  "),  generally, 
were  fully  commented  on  and  explained  with  great  ability  by  Lord 
Brougham,  in  delivering  the  opinion  of  the  privy  council  in  War- 
ing V,  Waring.  (6)  His  lordship,  after  demonstrating  that  no 
confidence  can  be  placed  in  the  acts,  or  any  act,  of  a  diseased 

{a)  Dr.    Haggard's    Report  from    the  sanity  with  reference  to  CTcry  qaestlon 

judge's  notes,  pp.  11,12.    The  lord  chan-  and  eyery  subject;   it  shows  itself  with 

cellor  (Lyndhurst),  on  refusing  a  commis-  reference  to  particular  subjects,  and  soma- 

sion  of  review,  thus  commented  npon  the  times  with  reference  to  only  one  individual 

judgment  of  Sir  John  NichoU:  "In  this  subject;  it  sometimes  displays  itself  with 

case  I  do  not  find  any  error  in  law ;  I  do  reference  to  one  snbjcct  rery  decidedly, 

not  find  any  doubtful  or  important  qncs*  and  very  generally,  perhaps,  with  refer- 

tion  of  law,  which  requires  to  be  decided  in  ence   to    other   subjects.'    All    that  the 

any  solemn  form.    The  only  point  of  law  learned  judge  meant  to  convey  was,  that  it 

which  has  been  agitated  has  arisen  out  of  was  no  objection  to  the  imputation  of  nn- 

an  expression  made  use  of  by  the  learned  soundness,  that  it  manifested  itself  only, 

judge  in  the  court  below.    He  speaks  of  or  principally,  with  reference  to  one  par* 

partial  insanity;  and  it  was  contended  at  ticular  question  or  one  particular  person ; 

the  bar,  that  a  case  of  partial  insanity  and  he  illustrates  his  position  by  a  variety 

would  not  be  a  sufficient  ground  to  lead  of  cases,  some  of  them  of  public  notoriety 

a  court  to  set  aside,  or  to  justify  a  court  and  known  to  us  all.    This  constrnction 

in  setting  aside  a  will ;  and  that  the  doc-  docs  not  rest  on  any  general  reasoning, 

trine  of  partial  insanity  is  not  known  to  because,  for  the  purpose  of  avoiding  rois- 

the  law  of  England.    I  think  I  am'  stating  apprehension,  and  as  if  his  attention  had 

correctly  the  argument  of  counsel  with  been  directed  to  the  very  point,  he  himself, 

respect  to  this  point,  according  to  the  ap-  in  the  course  of  his  judgment,  explains 

prehension  which  I  entertain  of  it,  at  the  in  distinct  terms  what  he  meant  by  the 

time  when  the  term  partial  imanity  was  term  partial  insanity.    { His  lordship  here 

reiterated,  over  and  over  again,  as  express-  read  the  passage  above  cited  in  the  text, 

ing  the  ground  of  Sir  John  Nicholl's  judg-  and  then  continued.)    I  think,  therefore, 

ment.  But  I  think  the  argument,  founded  the  learned  judge  has  sufficiently  ex)ilitioed 

upon  that  phrase,  proceeds  upon  a  mis-  what  he  meant  by  the  occasional  use  of 

apprehension  of  what  was  meant  by  the  the  term  partial  insanity ;  and  with  the 

learned  judge  who  occasionally  used  it  explanation  he  has  thus  in  terms  giren, 

I  have  read  his  judgment  with  great  atten-  and  with  the  whole  of  his  argument,  and 

tion,  and  I  collect  from  it  that  his  mean*  the   illustrations  he  has   used,  and  the 

ing  is  this  :  that  there  must  be  unsound-  cases  to  which  he  has  referred  in  support 

ness  of  mind  in  order  to  invalidate  a  will,  of  that  argument,  I  confess  I  entirely 

but  that  the    unsoundness  may  be  evi-  agree."    5  Buss.  166-167. 
denced  in  reference  to  one  or  more  sub.        (6)  6  Moore  P.  C.  341;  S.  C.  6  Notes 

jeets.    '  It  seldom  happens,'  he  says, '  that  of  Cas.  388. 
a  person  who  is  insane  displays  that  in- 
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mind,  however  apparently  rational  that  act  may  appear  to  be,  or 
may  in  reality  be,  proceeded  to  observe,  that  "  we  are  wrong  in 
speaking  of  partial  unsoundness :  we  are  less  incorrect  in  speaking 
of  occasional  unsoundness ;  we  should  say  that  the  unsoundness 
always  exists,  but  it  requires  a  reference  to  a  peculiar  topic,  else 
it  lurks  and  *  appears  not.  But  the  malady  is  there  ;  and  as  the 
mind  is  one  and  the  same,  it  is  really  diseased,  while  apparently 
soand,  and  really  its  acts,  whatever  appearances  they  may  put  on, 
are  only  the  acts  of  a  morbid  or  unsound  mind."  Accordingly, 
it  is  now  an  established  principle  of  law,  that  to  show  unsound- 
ness of  mind,  it  is  not  required  that  it  should  be  general ;  it  is 
sufficient  if  proved  to  exist  on  one  or  more  points,  though  in  all 
other  respects  the  man  may  conduct  himself  with  the  utmost  pro- 
priety, (c) 

(c)  Fowlis  r.  Davidson,  6  Notes  of  Cfw.  tion  ....  presents  itself  here  for  judicial 
473,  474,  by  Sir  H.  Jenner  Fust.  [See  decision,  so  far  as  we  are  aware,  for  the 
Duffield  r.  Morris,  2  Hairing.  375  ;  Dun-  first  time.  It  is  true  that,  in  the  case  of 
barn's  Appeal,  27  Conn.  192.  In  the  re-  Waring  v.  Waring,  6  Moore  P.  C.  341,  the 
cent  case  of  Banks  v,  Uoodfellow,  L.  B.  judicial  committee  of  the  privy  council, 
5  Q.  B.  549  (1870),  in  which  the  subject  and  in  the  more  recent  case  of  Smith 
of  partial  insanity  was  discussed  at  con-  v.  Tebbitt,  L.  B.  1  P.  &  D.  398,  Lord 
aiderable  length,  on  facts  requiring  a  de-  Penzance,  in  the  court  of  probate,  have 
ciflioa  of  the  point,  it  was  held  that  par-  laid  down  a  doctrine,  according  to  which 
ual  noaonndness,  not  affecting  the  general  any  degree  of  mental  unsoundness,  how- 
fiMnlties,  and  not  operating  on  the  mind  ever  slight,  and  however  unconnected  with 
of  a  testator  in  regard  to  testamentary  the  testamentary  disposition  in  question, 
diapoaition,  is  not  snflScient  to  render  a  must  be  held  iatal  to  the  capacity  of  a 
person  incapable  of  disposing  of  hia  prop-  testator.  ....  But  neither  in  Waring  v. 
arty  by  will.  The  court  having  stated  the  Waring,'  nor  in  Smith  v.  Tebbitt,  was 
facta  of  the  case  and  the  direction  given  the  doctrine  thus  laid  down  in  any  degree 
to  the  jury,  said :  "  It  therefore  becomes  necessary  to  the  decision.  Both  these 
oeoeaeary  to  consider  how  far  such  a  de-  were  cases  of  general,  not  of  partial,  in* 
giae  of  onsoundneas  of  mind  as  is  involved  sanity;  in  both  the  delusions  were  mul- 
in  the  delusions  under  which  this  testator  tifarious,  and  of  the  wildest  and  most  ir- 
bibored  would  be  fatal  to  testamentary  rational  character,  abundantly  indicating 
capacity;  in  other  words,  whether  delu«  that  the  mind  was  diseased  throughout. 
sions  arising  from  mental  disease,  but  not  In  both  there  was  an  insane  suspicion  or 
calculated  to  prevent  the  exercise  of  the  dislike  of  persons  who  should  have  been 
lacultiea  essential  to  the  making  of  a  will,  objects  of  affectbn ;  and,  what  is  still 
or  to  interfere  with  the  consideration  of  more  important,  in  both  it  was  palpable 
the  matters  which  should  be  weighed  and  that  the  delusions  mast  have  influenced 
taken  into  account  on  such  an  occasion,  the  testamentary  dispositions  impugned, 
and  which  delaaions  had  in  point  of  fact  In  both  these  cases,  therefore,  there  ex- 
no  influence  whatever  on  the  testamentary  isted  ample  grounds  for  setting  aside  the 
diaposition  in  question,  are  sufficient  to  will  without  resorting  to  the  doctrine  in 
deprive  a  tesiator  of  testamentary  capacity  question.  Unable  to  concur  in  it,  we  have 
and  to  invalidate  a  will The  ques-  felt  at  liberty  to  consider  for  ourselves  the 

[33] 
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The  following  observations  of  Sir  John  NichoU,  made  in  the 

course  of  his  judgment  in  Dew  v.  Clark,  relating  to  the  proper 

principle  properly  applicable   to  such  a  been  extremely  well  treated  in  more  than 

case  as  the  present.    Wc  do  not  think  it  one  case  in  the  American  courts/'  and,  in 

necessary,   to   consider    the  position    as-  support  of  the  position  taken,  quote  laige- 

sumed  in  Waring  v.  Waring,  tupra,  that  ly  from  the  opinions  delivered  inHarriaon 

the  mind  is  one  and  indivisible,  or  to  dis-  v.  Rowan,  3  Wash.  C.  C.  385 ;   Den  r. 

cuss  the  subject  as  matter  of  metaphysical  Vancleve,  2  South.  660;  and  Stevens  t. 

or  psychological  inquiry.    It  is  not  given  Vancleve,  4  Wash.  C.  C.  267.   The  court 

to  man  to  fathom  the  mystery  of  the  hu-  then  further  remark :  "  No  doubt,  where 

man  intelligence,  or  to  ascertain  the  con-  the  fact  that  the  testator  has  been  subject 

stituiion  of  our  sentient  and  intellectual  to  an  insane  delusion  is  established,  a  will 

being.    But  whatever  may  be  its  essence,  should  be  regarded  with  great  distrust, 

every  one  must  be  conscious  that  the  fac-  and  every  presumption  should  in  the  first 

ulties  and  functions  of  the  mind  are  various    instance  be  made  against  it And 

and  distinct,  as  are  the  powers  and  func-  the  presumption  against  a  will  made 
tions  of  our  physical  organization.  The  under  such  circumstances  becomes  ad- 
senses,  the  instincts,  the  affections,  the  pas-  ditionally  strong  where  the  will  is,  to  use 
sions,  the  moral  qualities,  the  will,  percep-  the  term  of  the  civilians,  an  inofficious 
tion,  thought,  reason,  imagination,  mem-  one,  that  is  to  say,  one  in  which  natural 
ory,  are  so  many  distinct  faculties  or  func-  affection  and  the  claims  of  near  relation- 
tions  of  the  mind.  The  pathology  of  mental  ship  have  been  disregarded.  But  when  in 
disease  and  the  experience  of  insanity  in  its  the  result  a  jury  are  satisfied  thst  the  de- 
various  forms  teach  us  that  while,  on  the  lusion  has  not  affected  the  general  facnl- 
one  hand,  all  the  faculties,  moral  and  ties  of  the  mind,  and  can  have  had  no  ef- 
intellectual,  may  be  involved  in  one  feet  upon  the  will,  we  see  no  sufficient 
common  ruin,  as  in  the  case  of  the  reason  why  the  testator  should  be  held  to 
raving  maniac,  in  other  instances  one  have  lost  his  right  to  make  a  will,  or  why 
or  more  only  of  these  faculties  or  func-  a  will  made  under  such    circnmstances 

tions  may  be  disordered,  while  the  rest    shonldnot  be  upheld In  the  case 

are  left  unimpaired  and  undisturbed ;  before  ns  two  delusions  disturbed  the  mind 
that  while  the  mind  may  be  overpow-  of  the  testator,  the  one  that  he  was  por- 
ered  by  delusions  which  utterly  demor-  sued  by  spirits,  the  other  that  a  man  long 
alize  it  and  unfit  it  for  the  percep-  since  dead  came  personally  to  molest  him. 
tion  of  the  true  nature  of  surrounding  Neither  of  these  delusions  —  the  dead 
things,  or  for  the  discharge  of  the  common  man  not  having  been  in  any  way  con- 
obligations  of  life,  there  often  are,  on  the  nected  with  him  —  had,  or  could  have 
other  hand,  delusions,  which,  though  the  had,  any  influence  upon  him  in  disposing 
ofispring  of  mental  disease  and  so  far  con-  of  his  property.  The  will,  though  in  one 
stitntiug  insanity,  yet  leave  the  individual  sense  an  idle  one,  inasmuch  as  the  object 
in  all  other  respects  rational,  and  capable  of  his  bounty  was  his  heir-at-law,  and 
of  transacting  the  ordinary  affairs  and  fnl-  therofore  would  have  taken  the  property 
filling  the  duties  and  obligations  in-  without  its  being  devised  to  her,  was  yet 
ddental  to  the  various  relations  of  life."  rational  in  this,  that  it  was  made  in  favor 
The  court  proceed  to  consider  other  £ng-  of  a  niece,  who  lived  with  him,  and  irho 
lish  cases,  advert  to  the  Roman  law,  and  was  the  object  of  his  affection  and  regard, 
the  discussions  of  eminent  and  distin-  And  we  must  take  it  in  the  finding  of  the 
guished  continental  jurists,  and  then  turn  jury  that,  irrespective  of  the  question  of 
to  the  American  cases,  as  to  which  they  these  dormant  delusions,  the  testator  was 
observe  that  "  this  part  of  the  law  has  in  possession  of  his  Acuities  when  the  wiU 
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test  of  the  absence  or  presence  of  insanity,  are  so  important  and 
yalaable,  that  it  may  be  expedient  to  present  them  in  the  very 


execoted.  Under  these  circnmstaiices  See  Bell  G.  J.  in  Concord  v.  Kumnej,  45 
we  tee  DO  ground  for  holding  the  will  to  N.  H.  423,  427,  428;  Converse  v.  Con- 
be  inralid For  the  reasons  we  have  rerse,  21  Vt.  168 ;  Fidcock  v.  Potter,  68 

giren  in  the  conrse  of  this  judgment,  we  Penn.  St  342.    In  Harrison  v.  Rowan,  3 

mn  of  opinion  that  a  jury  should  be  told,  Wash.  C.  C  585,  the  law  was  thus  laid 

in  BQch  a  case,  that  the  existence  of  a  down  hj  the  presiding  judge :  **  As  to  the 

delosion,  compatible  with  the  retention  testator's  capacity,  he  must,  in  the  Ian- 

of  the  general  powers  and  faculties  of  the  guage  of  the  law,  have  a  sound  and  dis- 

mind,  will  not  be  sufficient  to  overthrow  posing  mind  and  memory.  In  other  words, 

the  will,  unless  it  were  such  as  was  cal-  he  ought  to  be  capable  of  making  his  will 

enlated  to  influence  the  testator  in  making  with  an  understanding  of  the  nature  of 

it."  SeeDen6oni;.Beazley,34Texas,191;  the  business  in  which  he  is  engaged,  a 

Bronghton  r.  Knight,  L.  R.  3  P.  &  D.  recollection  of  the  property  he  moans  to 

64 ;  Cotton  v.  Ulmer,  45  Ala.  378,  393 ;  dispose  of,  of  the  persons  who  are  the  ob- 

Cmm  9.  Thomley,  47   111.  192;  St.  Le-  jects  of  his  bounty,  and  the  manner  in 

ger's  Appeal,  34  Conn.  434 ;  Van  Guys-  which  it  is  to  be  distributed  between  them. 

ling  V.  Van    Knren,  35  N.  Y.   70,  74 ;  It  is  not  necessary  that  he  should  view  his 

Delafield  v.  Parish,  25  N.  Y.  9 ;  Daniel  will  with  the  eye  of  a  lawyer,  and  com- 

p.  Daniel,  39  Penn.  St.  191,  208 ;  Thomp-  prebend  its  provisions  in  their  legal  form. 

■on  r.  Kyner,  65  Penn.    St.  368,  378 ;  It  is  sufficient  if  he  has  such  a  mind  and 

Uoe  V.  Taylor,  45  HI.  485.  So,  in  Board-  memory  as  will  enable  him  to  understand 

man  v.  Woodman,  47  K.  H.  120,  it  was  the  elements  of  which  it  is  composed,  and 

decided   that  although  the  testator  may  the  disposition  of  his  property  in  its  sim- 

bave  been  onder  a  delusion  on  one  or  pie  forms.    In  deciding  upon  the  capac- 

more  subjects,  yet,  if  the  will  made  by  ity  of  the  testator  to  make  his  will,  it  is 

him,  and  its  provisions,  were  not  in  any  the  soundness  of  the  mind,  and  not  the 

way  the  offspring  or  result  of  the  delusion,  particular  state  of  the  bodily  health,  that 

and  were  not  connected  with  or  influenced  is  to  be  attended  to ;  the  latter  may  be  in 

by  it,  then  the  testator  may  be  regarded  as  a  state  of  extreme  imbecility,  and  yet  he 

in  law  of  sane  mind  for  the  purpose  of  may  possess   sufficient  understanding  to 

making  a  will,  and  the  will  as  valid.    Sar-  direct  how  his  property  shall  be  disposed 

gent  J.  said :  This  is  "  in  accordance  with  of;  his  capacity  may  be  perfect  to  dispose 

the  great  weight  of  authority,  ancient  and  of  his  property  by  will,  and  yet  very  inad- 

modem,  £nglish  and  American,  medical  equate  to  the  management  of  other  basi- 

asd  legal The  only  opposing  de-  ness,  as,  for  instance,  to  make  contracts  for 

cbion  would  seem  to  be  Waring  v.  War-  the  purchase  or  sale  of  property.     For 

ing,  6  Moore  P.  C.  349,  but  this  has  never  most  men,  at  different  periods  of  their 

been  recognized  as   authority  either   in  lives,  have  meditated  upon  the  subject  of 

England  or  in  this  country."    But  see  as  the  disposition  of  their  property  by  will, 

to    the  recognition   of  the   authority  of  and  when  called  upon  to  have  their  inten- 

Waring  v.  Waring,  the  case  of  Smith  v^  tions  committed  to  writing,  they  find  much 

Tebbitt,  L.  R.  1  P.  &  D.  398.    See  Den-  less  difficulty  in  declaring  their  intentions 

son  V.  Beazley,  34  Texas,  191.    The  doe-  than  they  would  in  comprehending  busi- 

trine  of  Banks  v.  Goodfellow,  stipra,  seems  ness  in  some  measure  new."    In  the  case 

to  have  been  dted  with  approbation  in  of  Den  v,  Yancleve,  2  South.  660,  the  law 

State  p.  Jones,  50  N.  H.  396,  397,  and  it  was  thus  suted :  "  By  the  terms,  *  a  sound 

»  there   suggested   that  the   opinion  of  and  disposing  mind  and  memory,' it  has  not 

the   court    in    Boardman   v.  Woodman,  been  understood  that  a  testator  must  pos- 

ntpra,  does  not  conflict  with  that  doctrine,  sess  these  qualities  of  the  mind  in  the 
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Criterion      words  in  which  they  have  been  reported,  ((i)    **  The  first 
of inAanity.   point  for  consideration,  and  which  should  be  distinctly 

highest  degree;  otherwisey^very  few  could  a  disposing  memdiyl  was  he  capable  of 
make  tesuments  at  all ;    neither  has  it  recollecting  the  property  he  was  abont  to 
been    nnderstood   that   he  must  possess  beqneath ;  the  manner  of  distributing  it» 
them  in  as  great  a  degree  as  he  may  have  and  the  objects  of  his  bounty  ?    To  sum 
formerly  done ;  for  even  this  would  disa-  up  the  whole  in  the  most  simple  and  intel* 
ble  most  men  in  the  decline  of  life.    The  ligible  form,  Were  his  mind  and  memoij 
mind  may  have  been  in  some  degree  debil-  sufficiently  sound  to  enable  him  to  know 
itated ;  the  memory  may  have  become  in  and  to  understand  the  business  in  which 
some  degree  enfeebled ;  and  yet  there  may  he  was  engaged  at  the  time  he  executed 
be  enough  left  clearly  to  discern  and  dis-  his  will  ?  "    This  view  of  the  law  is  fully 
erectly  to  judge  of  all  those  things  and  all  adopted  by  the  court  in  Sloan  v.  Maxwell, 
those  circumstances,  which  enter  into  the  2  Green  (N.  J.)  Ch.  563,  and  is  there  stated 
nature  of  a  rational,  fair,  and  just  testa-  to   have    been    approved  by  Chancellor 
ment.    But  if  they  have  so  far  failed  as  Vroom  in  a  case  as  to  the  will  of  Tace 
that  these  cannot  be  discerned  and  judged  Wallace,  which,  however,  is  not  reported, 
of,  then  he  cannot  be  said  to  be  of  a  sound  It  appears  to  have  had  the  sanction  of 
and  disposing  mind  and  memory."    In  Chancellor  Kent,  in  Van  Alst  r.  Hunter, 
the  subsequent  case  of  Stevens  v.  Vancleve,  5  John.  Ch.  159.^  In  the  case  of  Banks  v. 
4  Wash.  C.  C.  267,  it  is  said  :  "  The  tes-  Goodfellow.  L.  R.  5  Q.  B.  569,  it  is  signifi- 
tator  must,  in  the  language  of  the  law,  be  cantly  asked  by  Cockburn  C.  J.  why  the 
possessed  of  sound  and  disposing  mind  and  standard  of  capacity  applied  in  the  above 
memory.    He  must  have  memory ;  a  man  cases  to  impaired  mental  power  should 
in  whom  the  faculty  is  totally  extinguished  not  also  be  applicable  to  mental  unsoand- 
cannot  be  said  to  possess  understanding  to  ness  produced  by  mental  disease  1    See 
any  degree  whatever,  or  for  any  purpose.  Boyd  v,  Eby,  8  Watts,  70  ;  Shropshire  v. 
But  his  memory  may  be  very  imperfect ;  Reno,  5  J.  J.   Maiah.  91 ;  McTagganv. 
it  may  be  greatly  impaired  by  age  or  dis-  Thompson,  U  Penn.  St.  149 ;  Brown  p. 
ease ;  he  may  not  be  able  at  all  times  to  Torrey,  24  Barb.  5^3 ;  Delafield  v.  Parish, 
recollect  the  names,  the  persons,  or  the  25  N.  T.  9,  22 ;  Den  o.  Johnson,  2  South, 
families  of  those  with  whom  he  had  been  454.    On  the  other  hand,  however,  when 
intimately  acquainted ;  may  at  times  ask  the  will  appears  to  have  been  the  direct 
idle  questions,  and   repeat    those  which  result  of  partial  insanity  under  which  the 
had  been  before  asked  and  answered,  and  testator  was  laboring,  it  should  be  re- 
yet  bis  understanding  may  be  sufficiently  garded  as  invalid,  though  his  general  ca- 
sound  for  many  of  the  ordinary  transac-  pacity  be  nnimpeached.   Denson  v.  Beas- 
tions  of  life.    He  may  not  have  sufficient  ley,  34  Texas,  191  ;  Trumbull  ».  Gibbons, 
strength  of  memory  and  vigor  of  intellect  2  Zabr.  (N.  J.)  117  ;  Bitner  p.  Bitner,  65 
to  make  and  to  digest  all  the  parts  of  a  con-  Penn.  St  347.    The  fact  that  a  testator 
tract,  and  yet  be  competent  to  direct  the  entertains  a  notion  which  leads  him  to  dis- 
distribution  of  his  property  by  will.    This  inherit  for  slight  and  insufficient  reasons 
is  a  subject  which  he  may  possibly  have  does  not  prove  a  want  of  testamentary 
often  thought  of,  and  there  i»  probably  no  capacity,  if   the   notion    is    not    insane, 
person  who  has  not  arranged  such  a  dis-  Clapp  v.  Fnllerton,  34  N.  Y.  190;  Hall  ». 
positkm  in  his  mind  before  he  committed  Hall,  38  Ala.  131 ;  Trumbull  v.  Gibbons, 
it  to  writing.    The  question  is    not   so  2  Zabr.  (N.J.)  117;  Boardman  v.  Wood- 
much  what  waa  the  degree  of  memoiy  man,  47  N.  H.  138,  139.]   See,  further,  on 
possessed  by  the  testator,  as  this,  Had  he  this  subject.  Smith  v.  Tebbitt,  L.  It.  1  P. 


{d)  Dr.  Haggard's  Report,  from  the  judge's  notes,  pp.  5-10. 
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ascertained^  as  far  as  it  can  be  fixed,  is,  what  is  the  test  and  cri- 
terion of  unsound  mind,  and  where  eccentricity  or  caprice  ends, 
and  derangement  commences.  Derangement  assumes  a  thousand 
different  shapes  as  various  as  the  shades  of  human  character.  It 
shows  itself  in  forms  very  dissimilar  both  in  character  and  in 
degree.  It  exists  in  all  imaginable  varieties,  from  the  frantic 
maniac  chained  down  to  the  floor,  to  the  person  apparently  rational 
on  all  subjects  and  in  all  transactions  save  one ;  and  whose  dis- 
order, though  latently  perverting  the  mind,  yet  will  not  be  called 
forth  except  under  particular  circumstances,  and  will  sHow  itself 
only  occasionally.  We  have  heard  of  persons  at  large  in  Bedlam, 
acting  as  servants  in  the  institution,  showing  other  maniacs  and 
describing  their  cases,  yet  being  themselves  essentially  mad.  We 
have  heard  of  the  person  who  fancied  himself  Duke  of  Hexham, 
yet  acted  as  agent  and  steward  to  his  own  committee.  It  is 
further  observable,  that  persons  under  disorder  of  mind  have  yet 
the  power  of  *  restriction  from  respect  and  awe.  Both  towards 
their  keepers  and  towards  others  in  different  relations  they  will 
control  themselves.  There  have  been  instances  of  extraordinary 
cunning  in  this  respect,  so  much  as  even  to  deceive  the  medical 
and  other  attendants,  by  persons  who,  on  effecting  their  purpose, 
have  immediately  shown  that  their  disorder  existed  undiminished. 

*^  It  has  probably  happened  to  most  persons  who  have  made  a 
considerable  advance  in  life,  to  have  had  personal  opportunities  of 
seeing  some  of  these  varieties,  and  these  intermediate  cases  be- 
tween eccentricity  and  absolute  frenzy,  —  maniacs  who,  though 
they  could  talk  rationally,  and  conduct  themselves  correctly,  and 
reason  rigl^tly,  nay,  with  force  and  ability,  on  ordinary  subjects, 
yet  on  others  were  in  a  complete  state  of  delusion,  —  which  delu- 
sion no  arguments  or  proofs  could  remove.  In  common  parlance, 
it  is  true,  some  say  a  person  is  mad  when  he  does  any  strange  or 
absurd  act,  others  do  not  conceive  the  term  ^  madness '  to  be  prop- 
erly applied  unless  the  person  is  frantic. 

**  As  far  as  my  own  observations  and  experience  can  direct  me, 
aided  by  opinions  and  statements  I  have  heard  expressed  ^|jg^„^^  ^^ 
in  society,  guided  also  by  what  has  occurred  in  these  and  presepce  of 
in  other  courts  of  justice,  or  has  been  laid  down  by  med-  the  tme 
ical  and  legal  writers,  the  true  criterion  is,  where  there    *" '  * 

4  D.  398;  Banks  v.  GoodfeUow,  L.  B.  5        («)  See  Wheeler  v,  Aldenon,  3  Hagg. 
Q  B.  549.  598,  ace    Bnt  see,  also,  the  obsenrations 

TOU  I.  4  [84] 
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is  delusion  of  mind  there  is  insanity ;  that  is,  when  persons  be- 
lieve things  to  exist  which  exist  only,  or  at  least  in  that  degree 
exist  only,  in  their  own  imagination,  and  of  the  non-existence  of 
which  neither  argument  nor  proof  can  convince  them,  they  are  of 
unsound  mind  ;  (e^)  or,  as  one  of  the  counsel  accurately  expressed 
it,  'It  is  only  the  belief  of  facts  which  no  rational  person  would 
have  believed  that  is  insane  delusion/  (/)  This  delusion  may 
sometimes  exist  on  one  *  or  two  particular  subjects,  though  gener- 
ally there  are  other  concomitant  circumstances  —  such  as  eccen- 
tricity, irritability,  violence,  suspicion,  exaggeration,  inconsistency, 
and  other  marks  and  symptoms  which  may  tend  to  confirm  the 
existence  of  delusion  and  to  establish  its  insane  character.  (/^) 

"  Medical  writers  have  laid  down  the  same  criterion  by  which 
insanity  may  be  known.  Dr.  Battie,  in  his  celebrated  Treatise  on 
Madness,  (^)  thus  expresses  it.  After  stating  what  is  not  properly 
madness,  though  often  accompanying  it,  namely,  either  too  lively 
or  too  languid  a  perception  of  things,  he  proceeds  : 

'^ '  But  qui  species  alias  veris  capiet  commotus  habebitur  ;  and 
this  by  all  mankind,  as  well  as  the  physician ;  no  one  ever  doubt- 
ing whether  the  perception  of  objects  not  really  existing,  or  not 
really  corresponding  to  the  senses,  be  a  certain  sign  of  madness : 
therefore  '^  deluded  imagination  "  is  not  only  an  indisputable  but 
an  essential  character  of  madness.'  (A) 

'^  Deluded  imagination,  then,  is  insanity. 

'^  Mr.  Locke,  who  practised  for  a  short  time  as  a  physician, 

of  Sir  H.  Jcnner  Fust  in  Chambers  v.  The  ties,  which  exist  only  in  the  imagination 

Qaeen's Proctor,  2  Curt. 448,449;  [Board-  of  the  patient.    "The  frame  or  state  of 

man  V.  Woodman,  47  N.  H.  120,136-139,  mind,"  said  his    lordship,  "which  indi- 

and  cases  cited ;  State  v.  Jones,  50  N.  H.  cates  his  incapacity  to  struggle  against 

369,  395 ;  Banks  v,  GoodfcUow,  L.  R.  5  such  an  erroneous  belief  constitutes  an 

Q.  B.  549.]  '  unsound  frame  of  mind/  "    See,  further, 

(e^)  [See    Seamen's  Friend  Society  v.  as  to  the  different  kinds  of  insane  delusion. 

Hopper,  33  N.  Y.  619.]  the  judgment  of  Dr.  Lushington,  in  Prin- 

(/)  This  passage  was  cited  with  ap-  sep  t^.  Dyce  Sombre,  10  Moore  P.  C.  232, 

probation  by  Sir  H.  Jcnner  Fust  in  Frere  247  ;  S.  G.  Dea.  &  Sw.  22 ;  [Seamen's 

t;.  Peacockc,   1   Robert.  444.    But  Lord  Friend  Society  v.  Hopper,  33  N.  Y.  619, 

Brougham  remarked,  in  Waring  v.  War-  620-637 ;  Dnffield  v.  Morris,  2  Harriog. 

ing,  6  Moore  P.  C.  353,  that  perhaps,  in  375;  Robinson  v.  Adams,  62  Maine,  391.] 

a  strictly  logical  view,  the  definition  is  (J^)  [See  Bitner  v.  Bitner,  65  Penn.  St. 

liable  to  one  exception,  or  at  least  ex-  347 ;  Boyd  v,  Eby,  8  Watts,  66 ;  M'Mas- 

posed  to  one  criticism,  Wz,  that  it  gives  a  ters  v.  Blair,  30  Penn.  St.  298,  302.] 

consequence  for  a  definition,  and  that  it  {g)  London,  1758. 

might  be  more  strictly  accurate  to  term  (h)  S.  1,  p.  5. 
"delusion  "  and  belief  of  things  as  reali- 
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though  more  distinguished  as  a  philosopher,  thus  expresses  him- 
self in  his  highly  esteemed  work  on  the  Human  Understanding : 
*  Madmen  having  joined  together  some  ideas  very  wrongly,  mis- 
take them  for  truths.  By  the  violence  of  their  imaginations,  hav- 
ing taken  their  fancies  for  realities,  they  make  right  deductions 
from  them.*  Hence  it  comes  to  pass,  that  a  man  who  is  of  a  right 
understanding  in  all  other  *  things,  may,  in  one  particular,  be  as 
frantic  as  any  in  Bedlam.  ^  Madmen  put  wrong  ideas  together, 
and  so  make  wrong  propositions,  but  argue  and  reason  right  from 

them.'  (f) 

'^  Here,  again,  the  putting  wrong  ideas  together,  mistaking  them 
for  truths,  and  mistaking  fancies  for  realities,  is  Mr.  Locke's  defi- 
nition of  madness ;  and  he  states  that  insane  persons  will  reason 
rightly  at  times,  and  yet  still  are  essentially  mad  ;  and  that  they 
may  be  mad  on  one  particular  subject  only. 

*'*'  I  shall  only  refer  to  one  other  medical  authority  ;  but  he  is  a 
person  of  great  name  as  connected  with  mental  disorder  —  I  mean 
Dr.  Francis  Willis.  In  a  recent  publication  by  this  gentleman, 
there  occur  passages  not  undeserving  of  my  attention.  The  work 
is  entitled  A  Treatise  on  Mental  Derangement,  being  the  sub- 
stance of  the  Gulstonian  Lecture  delivered  before  the  College  of 
Physicians  in  the  year  1822,  and  published  in  the  month  of  March, 
1823.  Preceding  his  work,  he  gives  a  list  of  authors  whom  he  has 
consulted,  and  he  seems  to  have  referred  to  almost  every  writer 
on  the  subject,  ancient  and  modem.  He  also  has  personally  had 
great  practice  in  the  particular  disorder,  as  well  as  the  advantage 
of  acquiring  much  knowledge  from  the  distinguished  experience  of 
his  family.  I  will  refer  to  a  passage  where  he  points  out  the  dif- 
ference between  an  unsound  mind  and  a  weak  mind. 

"'A  sound  mind  is  one  wholly  free  from  delusion.  Weak 
minds,  again,  only  differ  from  strong  ones  in  the  extent  and  power 
of  their  faculties ;  but  unless  they  betray  symptoms  of  delusion, 
their  soundness  cannot  be  questioned.  An  unsound  mind,  on  the 
contrary,  is  marked  by  delusion,  by  an  apparent  insensibility  to, 
or  perversion  of,  those  feelings  which  are  peculiarly  characteristic 
of  our  nature.  Some  lunatics,  for  instance,  are  callous  to  a  just 
sense  of  affection,  decency,  or  honor ;  ({})  they  hate  those  with- 
out a  cause  who  were  formerly  *  most  dear  to  them :  others  take 

(i)  Locke  on  the  Hnman  Understand-  (t^)  [Bitner  v.  Bitner,  65  Penn.  St. 
iDg,bk.  2,  c.  11,  s.  13.  347.] 
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delight  in  cruelty ;  many  are  more  or  less  offended  at  not  receiv- 
ing that  attention  to  which  their  delusions  persuade  them  they  are 
entitled,  (i^)  Retention  of  memory,  display  of  talents,  enjoyment 
in  amusing  games,  and  an  appearance  of  rationality,  on  varions 
subjects,  are  not  inconsistent  with  unsoundness  of  mind :  hence, 
sometimes,  arises  the  difficulty  of  distinguishing  between  sanity 
and  insanity/  "  (ft) 

Although  in  the  case  of  a  person  who  is  sometimes  sane,  and 
Case  of  sometimes  insane,  if  there  is  no  direct  proof  of  his  state 
"Bounding  when  he  wrote  his  will,  and  there  be  in  it  a  mixture  of 
to  folly."  wisdom  and  folly,  it  is  to  be  presumed  that  the  same  was 
made  during  the  testator's  frenzy,  even  if  there  be  but  one  word 
**  sounding  to  folly ; "  (Z)  yet  the  court  of  probate  will  not  at 
once  reject  an  allegation  propounding  a  will,  which  even  strongly 
^^  sounds  to  folly,"  when  facts  are  pleaded,  showing  that  the  de- 
ceased up  to  his  death  conducted  himself  in  the  ordinary  concerns 
of  life  as  a  sane  man.  (m) 

In  a  case  where  a  woman  made  a  will,  under  a  power  authoriz- 
A  will  may  ing  her  to  dispose  of  certain  property  by  a  will  attested 
nounced       by  two  witnesses,  the  will  was  pronounced  for,  though 

(t^)  [See  Trumbull  v.  Gibbons,  2  Zabr.  opinion  its  provisions  are  unjust  and  in- 

117;  Bitner  v.  Bitner,  65  Penn.  St.  347 ;  judicious,  but  they  may  be  considered  by 

Boyd  u.  Eby,  8  Watts,  66.]  the  jury  in  determining  the  capacity  of 

{k)  See  the  judgment  of  Sir  H.  Jenner  the  testator.    Higgins  p.  Carlton,  28  Md. 

Fust,  in  Mndway  t;.  Croft,  3  Curt.  671,  as  118;  Munday  t;.  Taylor,  7  Bush  (Ky.), 

to  the  criteila  by  which  to  test  and  ascer-  491.    It  is  not  sofficient  to  avoid  a  will, 

tain  whether  natural  or  innate  eccentric^  that  its  dispositions  are  imprudent  and  on- 

ity  has  exceeded  the  bounds  of  legal  testa-  accountable.    Higgins  v,  Carlton,  supra; 

mentary  capacity.    See,  also,  Austen  p.  Ross  v.  Christman,  1  Ired.  209 ;  Davis  v. 

Graham,  8  Moore  P.  C.  493.  Calvert,  5  QUI  &  J.  269,  300 ;    Green- 

(/)  Swinb.  pt.  2,  s.  3,  pl.  15.    See  In  the  wood  v.  Greenwood,  3  Curt.  Appdx.  i. ; 

Goods  of  Watts,  1  Curt.  594.  Roberto  v.  Trawick,  13  Ala.  68 ;   Ken- 

(m)  Arbery    i%    Ashe,    1    Hagg.   214.  worthy  v,  Williams,  5  Ind.  375 ;  Adding- 

[  Where  the  testamentary  capacity  required  ton  v.  Wilson,  5  Ind.  137;    Denson  v. 

is  that  the  testator  **  shall  be  of  sound  and  Beazley,  34  Texas,  191 ;  Reynolds  v.  Root, 

disposing  mind,  and  capable  of  making  a  62  Barb.  250 ;  Lynch  v.  Clements,  9  C. 

valid  deed  or  contract,"  it  is  understood  E.    Green,    431 ;  Boylan    v.    Meeker,    4 

that  he  must  have  sufl9cient  capacity,  at  Dutcher  (N.  J.),  274 ;  Harrel  v.  Barrel,  1 

the  time  of  executing  his  will,  to  make  a  Duvall  (Ky.),  203;  Barker  v.  Comins,  110 

disposition  of  his  estate  with  judgment  Mass.  477;  Munday  p.  Taylor,  7  Bush, 

and   understanding   in  reference  to  the  ^91 ;  ante,  26,  and  note  (/<) ;    Peck  v. 

amount   and  situation  of  his  property,  Caiy,  27  N.  T.  9 ;  Potts  o.  House,  6  Geo. 

and  the  relative  claims*  of  the  different  324.    But  the  will  may,  upon  its  face, 

persons  who  should  be  the  objects  of  his  present  undoubted  proof  of  its  being  the 

bounty.    But  under  this  rule  a  jury  is  not  product  of  an  unsound  mind.    Boylan  r, 

bound  to  reject  a  will  becanse  in  their  Meeker,  4  Dutcher  (N.  J.),  274.] 


CH.  I.  §  L]      of  the  capacity   to  make  a  will — LUNATICS.         68 

both  the  witnesses  deposed  to  the  deceased's  incapao-  f^\^?^^^ 

ity.^n^  attesting 

The  presumption  of  law  is,  that  a  verdict  of  a  jury  depose  to 
under  a  commission  of  lunacy,  that  the  party,  the  subject  '^^.^*^ 


inc»- 


of  the  commission,  is  of  unsound  mind,  is  well  founded,   P^'^^- 
andif  the  commission  remained  unsuperseded,  that  the  Effect  of 
party  continued  a  lunatic  to  his  death.     Such  presump-  ^o^"oriu> 
tion,  however,  may  be  rebutted  and  displaced  by  positive  "■^•^' 
proof  of  entire  recovery  or  possession  of  a  lucid  interval  when  a 
testamentary  instrument  was  executed.  (t>) 

*  By  the  Roman  law  testaments  might  be  set  aside  as  being 
inoffieiosa^  deficient  in  natural  duty,  if  they  totally  passed   inoffidoui 
by  (without  assigning  a  true  and  sufficient  reason)  any   ments. 
of   the  children  of  the  testator;  though   if  the   child  had  any 
legacy,  however  small,  it  was  a  proof  the  testator  had  not  lost 
his  memory  or  his  reason,  which   otherwise  the  law  presumed. 
But  the  law  of  England  makes  no  such  constrained  suppositions 
of  forgetfulness  or  insanity ;  and  therefore,  though  the  heir  or 
next  of  kin  be  totally  omitted,  it  admits  no  qiAerela  inofficiosa  to 
set  aside  such  testament,  (p)     The  court  of  probate,  however, 
will  require  evidence  of  full  and  entire   capacity  in  the  testator 
to  support  a  will  which  is  not  an  **  officious  "  one,  i.  e.  consonant 
with  the  testator^s  natural   affection  and  moral  duties  ;  (^q)  and 

(n)  La  Breton  r.  Fletcher,  2Hagg.  55S;  proof.  1  Greenl.  Ey.  §  690;  Hamiltoa  v. 

8.  P.  in  K.  B.  Lowe  v.  Jolliffe,  1  W.  HI.  Hamiltoo,  10  R.  L  538,  542 ;  Stone  v. 

365.     See  Stames  v.  Marten,  1  Cart.  294 ;  Damon,  12  Mass.  488  ;  Crowninshield  t^. 

pott,  §  n.;  [Ottenon  v.  Hofford,  7  Yroom,  Crownioshield,  2   Gray,  531  ;    Breed    v, 

129  ;  In  re  Will  of  Eliza  Ware,  25  N.  Y.  Pratt,  18  Pick.  115  ;  Lacas  v.  Parsons,  27 

425;   Higgins  v.   Carlton,  28  Md.   118;  Geo.  593;  In  re  Burr,  2  Barb.  Ch.  208. 

Perkins  v.  Perkins,  39  N.  H.   168,  169 ;  Such  a  person  maj  make  a  valid  will,  if 

Bell  r.  Clark,  9  Ired.  279 ;  Whitaker  v.  he  is  in  fact  of  sound  mind  at  the  time  of 

Salisbnrj,    15    Pick.    544;    Jauncey    v.  its  execution.    Breed  v.  Pratt,  IS  Pick. 

Thome,  2  Barb.  Ch.  40,  52,  53;  Anbum  115;    Stone  v,  Damon,   12    Mass.  488; 

Theological  Seminary  v.  Calhoun,  25  N.  Groom  v.  Groom,  2  Hagg.  449  ;  Shelford 

Y.  428;  Orser  v,   Orser,   24  N.  Y.  51;  Lunacy,  296;   Hall  v.  Warren,  9  Ves. 

Isham  J.  in  Dean  v.  Dean,  27  Vt.  746 ;  605 ;  Re  Watts,  1  Curt.  594 ;   Snook  v. 

Bowman  v.  Christman,  4  Wend.  277  ;  Kel-  Watts,  11  Beav.  105 ;  Cooke  v.  Cholmon- 

•on  p.  McGiffert,  3  Barb.  Ch.  158.]  dely,  2  Mac.  &  G.  22;  Bannatyne  i;.  Ban- 

(o)  Prinsep  v.  Dyce  Sombre,  10  Moore  natjme,  16  Jur.  864.] 

P.  C.  232,  239,  244,  245 ;  [In  re  Taylor,  1  (p)  2  Bl.  Com.  508 ;  Wrench  v.  Mor- 

Edm.  (N.  Y.)  Sel.  Caa.  375.    The  fact,  ray,  3  Curt.  623. 

that  a  person  is  under  guardianship  as  a  {q)  Montefiore  v.  Montefiore,  2  Add. 

lonatic,  is  prim&JacU  evidence  of  incapac-  361,  362.    And  see  Dew  u,  Clark,  3  Add. 

ity,  hot  it  is  open  to  explanation  by  other  207,  208. 
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If  no  suspicion  of  fraud  exists,  a  will,  consistent  with  previous 
Will  made  affections  and  declarations,  and  supported  by  recognitions 
mtf.  and  circumstances  showing  volition  and  capacity,  is  valid, 

though  made  in  extremis^  and  though  the  instructions  were  con- 
veyed through  the  party  benefited,  (z) 

"It  is  not  necessary,"  observed  Lord  Chief  Bai'on  Eyre,  in 
Weakness    Mountain  V.  Bennett,  (a')  "  to  £ro  so  far  as  to  make  a 

of  under-  ,  '  n   -/■  o 

standing,  man  absolutely  insane,  so  as  to  be  an  object  for  a  com- 
mission of  lunacy,  in  order  to  determine  the  question,  whether 
he  was  of  a  sound  and  disposing  mind,  memory,  and  understand- 
ing. A  man,  perhaps,  may  not  be  insane,  and  yet  not  equal  to 
the  important  act  of  disposing  of  his  property  by  will."  (a^) 

So  it  was  agreed  by  the  judges  in  Combe's  case,  (6)  that  *  sane 
memory  for  the  making  a  will  is  not  at  all  times  when  the  party  can 

June  following.  It  appeared  that  in  the  17  Geo.  364.  So,  where  the  person  pro- 
succeeding  autumn  the  testator  failed  to  curing  or  writing  the  will  derives  an  un- 
know  and  to  recognize  his  children,  and  equal  advantage  under  it.  Harvc/  v,  SuU 
inqnired  how  many  he  had,  and  could  lens,  46  Misson.  147.  And  if,  in  such  case, 
only  name  some  of  them.  The  surrogate  the  will  is  nnjust  towards  the  relatives  of 
refused  to  admit  the  instrument  to  pro-  the  testatrix,  and  would  not  have  been  ex- 
bate,  and  his  decision  was  affirmed.  Du-  ecuted  but  for  the  influence  of  the  party 
mond  v.  Eiff,  7  Lansing,  465.]  principally  benefited  by  it,  the  jury  may 
(z)  Ross  V.  Chester,  1  Hagg.  227 ;  Mar-  properly  be  instructed  that  it  cannot  be 
tin  V.  Wotton,  1  Gas.  temp.  Lee,  ISO.  [In  supported.  Harvey  v,  Sullens,  46  Missou. 
Downey  v.  Murphey,  1  Dev.  &  Bat.  88,  147.] 
where  this  subject  was  carefully  discussed,  (a)  1  Cox,  356. 

it  was  held  that  a  will  written  for  a  tes-  {a})  [Mental  imbecility  arising  from  ad- 
tator  in  extremis,  by  one  standing  in  a  vanced  age,  or  produced  permanently  or 
confidential  relation  to  him,  and  who  took  temporarily  by  excessive  drinking,  or  any 
a  benefit  under  it,  was  not  inyalid  by  a  other  cause,  may  destroy  testamentary 
conclusion  of  law  unless  read  over  to  the  power.  1  Jarman  Wills  (3d  Eng.  ed.), 
testator  or  its  contents  otherwise  made  29;  Forman  v.  Smith,  7  Lansing,  443.  In 
known  to  him.  But  these  facts  must  be  Foot  v.  Stanton,  1  Deane,  19,  the  will  of 
left  to  the  jniy,  and  from  them  fraud  may  a  person  subject  to  epileptic  fits  was  ad- 
be  inf  en]^d  unless  repelled  by  proof  of  bona  mitted  to  probate,  although  there  was  no 
Jidea,  See  Crispell  t;.  Dubois,  4  Barb.  393 ;  evidence  that  the  testatrix  knew  its  con- 
Seamen's  Friend  Society  v.  Hopper,  33  tents,  the  memory  of  the  attesting  wit- 
N.  Y.  619 ;  Harvey  v.  Sullens,  46  Misson.  nesses  failed,  and  a  third  person  declared 
147.  Where  there  is  an  entire  revolution  that  she  was  unfit  to  make  a  will.  See 
in  the  character  and  conduct  and  testa-  Banks  v.  Goodfellow,  L.  B.  5  Q.  B.  549, 
mentary  intention  of  a  person  of  weak  552 ;  Beynolds  v.  Root,  62  Barb.  250 ; 
mind,  while  in  the  care  of  those  benefited  McTaggart  v.  Thompson,  14  Penn.  St. 
by  the  change,  and  nnder  drcnmstances  149 ;  Bambler  v.  Tryon,  7  Serg.  &  R.  94 ; 
of  snspicion,  the  law  requires  strong  proof  Leech  v.  Leech,  21  Penn.  St.  67,  69,  72.] 
of  both  volition  and  capacity.  Lucas  v.  (6)  Moor,  759  ;  Vin.  Abr.  tit.  Devise, 
Parsons,  27  Geo.  593 ;  Walker  p.  Hunter,  A.  22 ;  4  Bum  £.  L.  49. 

[40] 
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speak  "  yea  or  no,"  or  had  life  in  him,  nor  when  he  can  answer 
to  anything  with  sense ;  but  he  ought  to  have  judgment  to  discern, 
and  to  be  of  perfect  memory.  And  it  is  said  by  Lord  Coke,  in 
the  Marquis  of  Winchester's  case,  (<?)  that  it  is  not  sufficient  that 
the  testator  be  of  memory  when  he  makes  his  will  to  answer 
familiar  and  usual  questions,  but  he  ought  to  have  a  disposing 
memory  bo  as  to  be  able  to  make  a  disposition  of  his  property 
with  understanding  and  reason ;  and  that  is  such  a  memory  which 
the  law  calls  sane  and  perfect  memory.  (({)  So  it  is  laid  down 
by  Erskine  J.  in  delivering  the  opinion  of  the  judicial  commit- 
tee of  the  privy  council,  in  Harwood  v.  Baker,  (^)  that  in  order 
to  constitute  a  sound  disposing  mind  the  testator  must  not  only 
be  able  to  understand  that  he  is  by  his  will  giving  the  whole  of 
his  property  to  the  objects  of  his  regard,  but  must  also  have  ca- 
pacity to  comprehend  the  extent  of  his  property  and  the  nature 
of  the  claims  of  others  whom,  by  his  will,  he  is  excluding  from 
participation  in  that  property.  (/) 

(c)  6  Co.  23  a  ;  4  Bnrn  E.  L.  49.  168 ;  Stancell  v.  Kenan,  33  Geo.  56 ;  Bean- 

{d)  See,  farther,  Herbert  v.  Lowns,  1  bien  v.  Cicotte,  12  Mich.  459;  Aikin  v. 

Ch-  Rep.  24;  Dyer,  27  a,  in  marg.;  Right  Weckerly,  19  Mich.  482  ;  Bundy  v.  Mc- 

V,  Price,  1  Dougl.  241 ;  Ball  v.  Mannin,  Knight,  48  Ind.  502 ;  Delafield  v.  Parish, 

3  Bligh  N.  S.  1 ;  S.  C.  1  Dow  &  CI.  380;  25  N.  Y.  9 ;  Kinne  i;.  Johnson,  60  Barb. 

M'Diarmid  v.  M'Diarmid,  3  Bligh  N.  S.  69 ;  Reynolds  v.  Root,  62  Barb.  250,  252 ; 

374  ;  [Delafield  v.  Parish,  25  N.  Y.  9,  22;  Harper  v.  Harper,  1  N.  Y.  Sup.  Ct.  351, 

Den  r.  Johnson,  2  South.  454;  Boyd  v.  354;  Parish  r.  Parish,  42  Barb.  274 ;  Hig- 

Eby,  8  Watts,   71  ;   Clark  r.  Fisher,  1  gins  v.  Carlton,  28  Md.  118;  Tringley  v, 

Paige,  171 ;  Shropshire  v.  Reno,  5  J.  J.  Cowhill,  48  Missou.  291 ;  Roe  t^.  Taylor, 

Marsh.  91.]   See,  also,  the  judgment  of  Sir  45  LI.  485;  Home  r.  Home,  9  Ired.  99; 

John  Nicholl,  in  Marsh  v.  Tyrrell,  2  Hagg.  Wood  v.  Wood,  4  Brewst.  (Pa.)  75 ;  Hor- 

122,  as  to  the  rules  by  which  the  compe-  bach  v.  Denniston,  3  Pittsb.  (Pa.)  49 ;  Snt- 

tency  of  the  mind  must  be  judged;  and  ton  v.  Sadler,  3  C.  B.  N.  S.  87, 102,  103; 

see,  further,  the  judgment  of  the  same  Harrison  v.  Rowan,  3  Wash.  C.  C.  585; 

learned  judge  in  Ingram  i;.  Wyatt,  1  Hagg.  Den  v.  Vancleve,  2  South.  660 ;  Stevens 

401,  where  some  valuable  remarks  on  the  v.  Vancleve,  4  Wash.  C.  C.  267 ;  Tawney  v, 

subject  of  imbecility  of  mind  will  be  found.  Long  (Penn.),  2  Central  Law  Joum.  531. 

[In  re  Welsh,  1  Redf.  Sur.  238.]    For  an  The  question  is,  whether  the  testator  had 

instance  where  weakness  of  mind  and  for-  the  ability  to  comprehend,  in  a  reasonable 

getfulness  will  not  constitute  incapacity,  manner,  the  nature  of  the  affair  in  which 

•ee  Consti^le  r.  Tufnell,  4  Hagg.  465  ;  he  participated.    Lozear  v.  Shields,  8  C.  £. 

a£Brmed  on  appeal,  3  Knapp,  122.  Green  (N.  J.),  509  ;  Harrison  v.  Rowan, 

(c)  3  Moore  P.  C.  C.  282,  290.  3  Wash.  C   C.  585  ;  Hovey  v.  Chase, 

(/)  See,  also,  Sefton  v.  Hopwood,  1  Post.  52  Maine,  304 ;  Crolius  v.  Stark,  7  Lan- 

ft  F.  578;  Swinfen  v,  Swinfen,  1  Fost.  &  sing,  311.    Testamentary  capacity  means 

F.  534 ;  [ante,  33,  note  (c) ;  Bates  r.  Bates,  a  sound  disposing  mind,  viz,  a  power  of 

97  Iowa,  110;  Forman  v.  Smith,  7  Lan-  understanding  the  nature  of  the  property 

sing,  443  ;  Converse  v.  Converse,  21  Vt.  and  the  efllect  of  the  will.    Sefton  v.  Hop- 
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On  the  other  hand  it  must  be  observed,  that  mere  weakness  of 
understanding  is  no  objection  to  a  man's  disposing  of  his  estate, 
by  will;  for  courts  cannot  measure  the  size  of  people's  under- 
standings and  capacities,  nor  examine  into  the  wisdom  or  pru- 
dence of  men  in  disposing  of  their  estates.  (^)     *  "  If  a  man,"  says 

wood,  1  Fost.  &  F.  578;  Bates  v.  Bates,  52  Maine,  304,  814,  SI 5  ;  Clark  v,  Fisher, 
27  Iowa,  110.  In  St.  Leger's  Appeal,  34  1  Paige,  171;  Patterson  o.  Patterson,  6 
Conn.  434,  448,  449,  it  was  held  to  be  a  Serg.  &  R.  56 ;  Tomkins  v,  Tomkins,  1 
correct  direction  to  the  jury,  that  a  tes-  Bailey,  92 ;  Jamison  p.  Jamison,  3  Hous- 
tator  "  had  sufficient  capacity  to  make  a  ton  (Del.),  108.  The  remarks  of  Mr.  Jus- 
will  if  he  understood  the  business  in  which  tioe  Washington,  upon  this  point,  in  Ste- 
he  was  engaged,  and  the  elements  of  it,  yens  v.  Yanclere,  4  Wash.  C.  C.  262,  are 
namely,  if  he  recollected  and  understood,  worthy  of  consideration.  "  He  (the  tes- 
or,  in  other  words,  comprehended,  the  tator)  must  have  memory.  A  man  in 
nature  and  condition  of  his  property,  the  whom  this  faculty  is  wholly  exduguished 
persons  who  were  or  should  be  the  natn-  cannot  be  said  to  possess  an  understand- 
ral  objects  of  his  bounty,  and  his  relations  ing  to  any  degree  whatever,  or  for  any 
to  them,  the  manner  in  which  he  wished  purpose.  But  his  memory  may  be  rery 
to  distribute  it  among  or  withhold  it  from  imperfect ;  it  may  be  greatly  impaired  by 
them,  and  the  scope  and  bearing  of  the  age  or  disease ;  he  may  not  be  able  at  all 
provisions  of  the  will  he  was  making."  times  to  recollect  the  names,  the  persons, 
We  are  not  aware,"  Butler  J.  remarked,  or  the  families  of  those  with  whom  he 
that  any  better  or  safer  and  more  just  had  been  intimately  acquainted ;  he  may 
guide  for  the  jury  has  been  or  can  be  at  times  ask  idle  questions,  and  repeat 
adopted."  See  Kinne  v.  Kinne,  9  Conn,  those  which  had  before  been  asked  and 
102 ;  CJomstock  r.  Hadlyme,  8  Conn.  254.  answered ;  and  yet  his  understanding  be 
In  order  that  the  testator  shall  be  able  to  sufficiently  sound  for  many  of  the  ordinary 
comprehend  and  appreciate  the  claims  to  transactions  of  life.  He  may  not  have  suf- 
which  he  ought  to  give  effisct,  it  is  essen-  ficient  strength  of  memory  and  vigor  of 
tial  that  no  disorder  of  the  mind  shall  intellect  to  make  and  digest  all  the  parta 
poison  his  aflections,  pervert  his  sense  of  of  a  contract,  and  yet  be  competent  to 
right,  or  prevent  the  exercise  of  his  natu-  direct  the  distribution  of  his  property  by 
ral  faculties ;  that  no  insane  delusion  shall  will."  See  Corns tock  v.  Hadlyme,  8  Conn, 
influence  his  will  in  disposing  of  his  prop-  264 ;  Rambler  v.  Tryon,  7  Serg.  &  R.  95 ; 
erty  and  bring  about  a  disposal  of  it  which,  Kinne  v.  Kinne,  9  Conn.  105  ;  Converse 
if  the  mind  had  been  sound,  would  not  have  v.  Converse,  21  Vt  168 ;  Kirkwood  i;.  Qor- 
been  made.  Cockbum  C.  J.  in  Banks  t;.  don,  7  Bich.  (S.  Car.)  474;  Davis  v.  Cal- 
Goodfellow,  L.  R.  5  Q.  B.  549,  565.  See  vert,  5  GUI  &  J.  269,  299,  300;  Coleman 
the  very  important  and  valuable  observa-  v.  Robertson,  17  Ala.  84;  Minor  v.  Thomas, 
tions  on  this  subject  in  the  judgment  of  12  B.  Mon.  106.  "  This  is  a  subject  which 
the  court,  in  Smith  v.  Tebbitt,  L.  R.  1  P.  he  may  possibly  have  often  thought  of ; 
&  D.  398,  400.]  and  there  is  probably  no  person  who  has 
{g)  Osmond  V.  Fitzroy,  3  P.  Wms.  129;  not  arranged  such  a  disposition  in  his 
[Duffield  V,  Morris,  2  Harring.  379 ;  £1-  mind  before  he  committed  it  to  writing, 
liott's  Will,  2  J.  J.  Marsh.  340 ;  Dorrick  The  question  is  not  so  much  what  was  the 
V,  Reichenback,  10  Serg.  &  R.  84 ;  New-  degree  of  memory  possessed  by  the  testa- 
house  V,  Qodwin,  17  Barb.  236;  Bundy  tor,  as  this  :  Had  he  a  disposing  mem- 
V.  McKnight,  48  Ind.  502.  See  the  re-  ory  1  Was  he  capable  of  recollecting  the 
marks  of  Appleton  C.J.  in  Hovey  V.Chase,  property  he  was  about  to  bequeath,  the 
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Swinburne,  (A)  "  be  of  a  mean  understanding  (neither  of  the  wise 
sort  nor  the  foolish),  but  indifferent  as  it  were,  betwixt  a  wise  man 
and  a  fool,  yea,  though  he  rather  incline  to  the  foolish  sort,  so  that 
for  his  dull  capacity  he  might  worthily  be  termed  grossum  caputs 
a  dull  pate,  or  a  dunce,  such  a  one  is  not  prohibited  from  making 
his  testament."  (%) 

As  to  the  last  of  the  classes  of  non  compotes  mentioned  by  Lord 
Coke :  "  He  that  is  overcome  by  drink,"  says  Swin-  pg„<,ng 
bume,  (Jc)  "  during  the  time  of  his  drunkenness  is  com-  drunk. 
pared  to  a  madman,  (J)  and  therefore,  if  he  make  his  testament 
at  that  time,  it  is  void  in  law,  (P)  which  is  to  be  understood,  when 
he  is  so  excessively  drunk  that  he  is  utterly  deprived  of  the  use 
of  reason  and  understanding ;  otherwise,  albeit  his  understanding 
is  obscured,  and  his  memory  troubled,  yet  he  may  make  his  testa- 
ment, being  in  that  case."  (m)     In  a  case  where  it  appeared  that 

manner  of  distributing  it,  and  the  objectii  v,  Clark,  4  Whart.  319,  320 ;  Strong  J.  in 

of  his  bounty  ?    To  sum  up  the  whole  in  Newhouser.  Godwin,  17  Barb.  236 ;  Moore 

its  most  simple  and  intelligible  form,  were  v.  Moore,  2  Bradf.  Bur.  261 ;  Cordrey 

his  mind  and  memory  sufficiently  sound  v,  Cordrey,  1  Houston  (Del.)i269;  Duf- 

to  enable  him  to  know  and  understand  field  v.  Morris,  2  Barring.  379 ;  Sutton  t^. 

the  business  in  which  he  was  engaged,  at  Sutton,  5  Harring.  461 ;  Morris  v.  Stokes, 

the  time  when  he  executed  his  will  ? "  21  Geo.  552 ;  Crolius  v.  Stark,  64  Barb. 

4  Wash.  C.  C.  262.    See  Converse  v.  Con-  112;  S.  C.  7  Lansing,  311.] 

Terse,  21  Yt.  168;  Home  v.  Home,  9  Ired.  (h)  Vt,  2,  s.  4,  pi.  3. 

99 ;    per   Lord   Eenyon,  addressing    the  (i)  See,  also,  Harrod  v.  Harrod,  1  Eay 

jury  in  Greenwood  v.  Greenwood,  3  Curt.  &  J.  4 ;   [Potts  v.  House,  6  Geo.  324, 

App.  ii. ;  Thompson  r.  Kyner,  65  Penn.  336.] 

8t  368;  Bitner  r.  Bitner,  65  Penn.  St.  (k)  Pt  2,  s.  6. 

347 ;  Bundy  r.  McEnight,  48  Ind.  502 ;  (I)  See  Gore  v,  Gibson,  13  M.  &  W. 

Morris  r.  Stokes,  21  Geo.  552.  The  stand-  623. 

ard  of  testamentary  capacity  laid  down  by  (^)  [Duffield  v.  Morris,  2  Harring.  375, 

Mr.  Justice  Washington,  in  the  above  case  383;  Barrett  v.  Buxton,  2  Aiken,   167; 

of  Stevens  v.  Vandeve,  and  in  Harrison  i;.  Peck  v,  Carey,  27  N.  Y.  9 ;  S.  C.  38  Barb. 

Rowan,  3  Waah.  C.  C.  385,  386,  has  fre-  77  ;  Julke  v,  Adam,  1  Redf.  Sur.  454.] 

qnently  been  referred  to  with  approval  in  (m)  See,  also,  Godolph.  pt.  1,  c.  8,  s.  5; 

other  cases.    See  Lowe  v.  Williamson,  1  [Gardner    v.   Gardner,  22    Wend.    526 ; 

Green  Ch.  82,  85 ;  Sloan  v.  Maxwell,  2  Bmsh  v.  Holland,  1    Bradf.   Sur.  461 ; 

Green  Ch.  563 ;  And ress  17.  Weller,  2  Green  Barrett  v,  Buxton,  2  Aiken,  167;  Peck 

Ch.  604 ;  Hall  p.  Hall,  18  Geo.  40 ;  Kinne  v,  Gary,  27  N.  Y.  9 ;  McSorley  v,  McSor- 

V.  Kinne,  9  Conn.  105 ;  Comstock  v.  Had-  ley,  2  Bradf.   Sur.   188 ;    Lowe  v.  Wil- 

lyme,  8  Conn.  265;  Verplank,  Senator,  in  liainson,  1  Green  Ch.  85,  87,  88 ;  Burritt 

Stewart  v.  Lispenard,  26  Wend.  255,  306,  v.  Silliman,  16  Barb.  198 ;  Whitenach  v, 

311,  312;  Brown  r.  Toney,  24 Barb.  583;  Stryker,  1  Green  Ch.  12;  Gibson  v.  Gib- 

McMasters  v.  Blair,  29  Penn.  St.  298  ;  son,  24  Missou.  227  ;  Starrett  v.  Douglass, 

Converse  v.  Converse,  21  Yt.  168;  Tom-  2  Yeates,  48.    The  burden  is  on  the  party 

kins  p.  Tomkins,  1  Bailey,  93 ;  Eachline  alleging  the  invalidity  of  the  will  in  con- 
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the  testator  was  a  person  not  properly  insane  or  deranged,  bnt 
Habitual  habitually  addicted  to  the  use  of  spirituous  liquors,  under 
ness.  the  actual  excitement  of  which  he  talked  and  acted  in 

most  respects  like  a  madman,  it  was  held  that  as  the  testator  was 
not  under  the  excitement  of  liquor,  he  was  not  to  be  considered 
as  insane  at  the  time  of  making  his  will ;  and  the  will  itself  was 
accordingly  established :  (n)  and  the  court  pointed  out  the  differ- 
ence between  the  present  case  and  one  of  actual  insanity;  inas- 
much as  insanity  may  often  be  latent^  whereas  there  can  scarcely 
be  such  a  thing  as  latent  ebriety;  and  consequently,  in  a  case 
like  the  one  under  consideration,  all  which  requires  to  be  shown 
is,  the  absence  of  the  excitement  at  the  time  of  the  act  done,  or 
at  least  the  *  absence  of  excitement  in  any  such  degree  as  would 
vitiate  the  act  done,  (o) 

If  a  will  be  executed  by  a  testator  of  sound  mind  at  the  time  of 
A  will  de-  execution,  and  be  afterwards  wholly  or  partially  defaced 
Sr^stotor  ^y  ^^"^»  while  of  unsound  mind,  such  will  is  to  be  pro- 
while  non  nounced  for  as  it  existed  in  its  integral  state,  that  being 
ascertainable.  (^)  Accordingly,  where  a  testatrix  hav- 
ing duly  executed  her  will,  subsequently  became  insane,  and 
shortly  before  her  death  it  was  discovered  that  the  will  had  been 

sequence  of  the  intoxication  of  the  testa-  is  destroyed  and  gone  by  reason  of  habit- 
tor,  to  show  its  existence  at  the  time  of  ual  intoxication,  he  can  make  no  valid 
executmg  the  will.  Andress  v.  Weller,  2  will.  Starrett  v,  Douglass,  2  Teates,  48 ; 
Green  Ch.  604,  608.]  The  following  an-  Temple  v.  Temple,  1  Hen.  &  Mnnf.  476 ; 
thorities  on  the  subject  of  deeds  obtained  Duffield  v.  Morris,  supra ;  Gardner  v. 
from  a  party  under  intoxication  may  be  Gardner,  22  Wend.  526.  As  to  persons 
applicable  in  principle.  Cooke  v.  Clay-  found  habitual  drunkards,  by  inquest, 
worth,  18  Yes.  12;  Butler  v.  MulvihiU,  1  Leckey  t;.  Cunningham,  56  Fenn.  St.  370 ; 
Bligh,  137;  Say  v.  Barwick,  1  Yes.  &  B.  Lewis  t;.  Jones,  50  Barb.  645.] 
185 ;  Pitt  V.  Smith,  3  Campb.  33 ;  M'Di-  (o)  2  Ajdd.  210.  See,  also,  Wheeler  p. 
armid  v.  M'Diarmid,  3  Bligh  N.  S.  374;  Alderson,  3  Hagg.  602,  608;  [Starrett  v. 
Gore  v.  Gibson,  13  M.  &  W.  623.  Douglass,  2  Yeates,  48 ;  Black  p.  EUis,  3 
(n)  Ayrey  v.  Hill,  2  Add.  206.  See,  Hill  (S.  Car.),  68.]  In  the  case  of  Rex  v. 
also,  BillinghurBt  v,  Yickers,  1  Phillim.  Wright,  2  Burr.  1099,  a  rule  was  obtained 
191 ;  Handley  i;.  Stacey^  1  Fost  &  F.  574.  to  show  cause  why  a  criminal  information 
[The  mere  facts,  that  the  testator  was  ad-  could  not  be  exhibited  against  certain 
dieted  to  drinking,  and  had  had  an  attack  persons  for  a  misdemeanor  in  using  ar- 
of  delirium  tremens  a  few  days  before  ex-  tifices  in  order  to  obtain  a  will  from  a 
ecuting  the  will,  are  immaterial,  if  he  was  woman  addicted  to,  and  almost  destroyed 
able  to  understand  it  at  the  time  of  ex-  by,  liquor. 

ecuting  it.  Handley  v.  Stacey, supra;  Duf-  (p)  Scruby  v.  Fordham,  I  Add.  74 ;  In 
field  V.  Morris,  2  Harring.  375,  383,  384.  the  Goods  of  Brand,  3  Hagg.  754;  [Bat- 
But  where  the  understanding  of  a  party  ton  v.  Watson,  13  Geo.  63.] 
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mutilated  by  her,  but  it  was  proved  to  have  been  in  her  custody 
for  a  short  time  subsequent  as  well  as  prior  to  her  in-   ^       . 
sanity ;  it  was  held  by  Sir  C.  Cresswell  that  the  onus  of  showing 
showing  her  to  have  been  of  sound  mind  when  she  mu-   the  time  of 
tilated  it  was  on  the  party  alleging  the  revocation.  ( y)   ™°^  *^^"' 
Part  of  a  will  may  be  established,  and  part  held  not  entitled  to 
a  probate,  if  actual  incapacity  be  shown  at  the  time  of  p^^  ^^  ^ 
the  execution  of  the  latter  part,  (r)    So  where  a  will  was  ?^»J*  ^h- 

Iiched  ADQ 

executed  on  the  21st  of  January,  containing  a  just  and  part  not,  on 
proper  distribution  of  the  testator's  property,  and  on  the  of^naipiMs- 
24th,  only  three  days  after,  a  codicil  thereto  was  signed  ^^^' 
and  executed,  the  effect  of  which  would  have  been  to  leave  the 
eldest  son  nearly  destitute ;  the  will  was  held  valid,  and  probate 
refused  to  the  codicil,  on  the  ground  that  the  deceased  was  not  in 
possession  of  a  sound  and  disposing  memory  at  the  time  of  making 
the  latter.  («} 

*  It  will  hereafter  appear,  (t)  that  with  respect  to  a  will  made 
before  January  1,  1838  (and  on  which,  therefore,  the  insanity 
statute  1  Vict.   c.   26,  s.  9,  does  not  operate),   mere  Sg*bfr-*°' 
instructions  for  a  will,  if  reduced  into  writing  before  [J^g^roc?* 
the  death  of  the  testator,  may  operate  as  a  will.   And  ^jif^^^J^'iiJ 
it  has  been  held,  that  a  will  executed  in  conformity  to   execution. 
instmctions  may  be  established,  though  the  testator  became  in- 
capable before  the  will  was  read  over  to  him.'(u)     So  in  the  case 
of  Garnet  v,  Sellars,  (v)  the  only  questions  were  whether  the  de- 
ceased was  in  his  senses  when  he  gave  instructions  for  his  will,  and 
whether  the  will  was  reduced  into  writing  before  he  was  dead ; 
and  the  court  being  satisfied  on  those  two  points,  pronounced  for 
the  will,  without  inquiring  whether  he  remained  in  his  senses  dur- 
ing the  time  the  will  was  writing.     So  a  will  of  personalty  only, 
agreeable  to  long  entertained  opinions,  prepared  two  months  be- 
fore, and  execution  merely  delayed  for  want  of  witnesses,  would 
be  valid,  it  should  seem,  as  an  unexecuted  paper,  even  though 
the  execution  finally  took  place  during  supervening  insanity,  (x) 

(q)  Harris  v.  Berrall,  1  Sw.  &  Tr.  153.  (»)  Brounker  v,  Brounker,  2  Phillim.  57. 

(r)  Billinghurat  ».  Vickers,  1  Phillim.        (0  /n/ra,  70,  71. 
187  ;  Wood  v.  Wood,  lb.  357.    See,  also,        (u)  Moore  v.  Hacket,  2  Cas.  temp.  Lee, 

Trimlestown  v.  D'Alton,  1   Dow  (New  147. 

Series),  85 ;  Haddock  v.  Trotman,  1  Fost.        (t^)  Cited  by  Sir  G.  Lee,  1  Cas.  temp. 

&  F.  31 ;  [Morria  v.  Stokes,  21  (jeo.  552 ;  Lee,  186. 
post,  45,  48.]  (x)  Falleck  v.  Allinson,  3  Hagg.  527. 
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Again,  it  has  been  held  not  necessary  that  a  testator  should  be  in 
his  senses  at  the  time  alterations  are  made  in  his  will,  provided  he 
was  so  when  he  directed  the  alterations,  (y)  With  respect,  how- 
ever, to  wills  made  on  or  after  January  1, 1838,  since  the  stat.  1 
Vict.  c.  26,  requires  that  their  execution  or  alteration  shall  be  at- 
tended with  certain  formalities,  it  is  obvious  that  no  will  can  be 
made  or  altered,  unless  the  testator  be  of  sound  mind  at  the  time 
when  he  complies  with  them. 

Letters  It  was  decided  by  the  house  of  lords  in  the  great 

teSStor^ot  <^^  ^*  ^^  ^^^'  Tatham  v.  Wright,  («)  that  letters 
evidence  of  written  to  the  testator,  and  not  acted  upon,  or  indorsed, 

his  sanity.  *     ,  , 

or  answered  by  him,  are  not  evidence  of  his  sanity. 


•  SECTION  n. 
Persons  incapable  from  Want  of  Liberty  or  Free-will. 

Such  persons  as  are  intestable  for  want  of  liberty  or  freedom  of 
will  are,  by  the  civil  law,  of  various  kinds,  as  prisoners,  captives, 
and  the  like,  (a)  But  the  law  of  England  does  not  make  such 
persons  absolutely  intestable,  but  only  leaves  it  to  the  diBcretion 
of  the  court  to  judge  upon  the  consideration  of  their  particular 
circumstances  of  duress,  whether  or  no  such  persons  could  be  sup- 
posed to  have  liberum  animum  testandi.  (fi) 

If.it  can  be  demonstrated  that  actual  force  was  used  to  com- 
Wiii  ob-  pel  the  testator  to  make  the  will,  there  can  be  no  doubt 
force  :  that  although  all  •formalities  have  been  complied  with, 
and  the  party  perfectly  in  his  senses,  yet  such  a  will  can  never 
stand,  (c) 

So,  if  there  were,  at  the  time  of  bequeathing,  a  fear  upon  the 

by  fear:       testator,  it  could  not  be,  as  it  ought,  libera  voluntas,  (d^ 

Yet  it  must  be  understood,  that  '4t  is  not  every  fear,  or 

a  vain  fear,  that  will  have  the  effect  of  annulling  the  will;  but  a 

just  fear,  that  is,  such  as  that  indeed  without  it  the  testator  had 

(y)  Seeman  v.  Seeman,  1   Cas.  temp.  (6)  2  Bl.  Com.  497. 

Lee,  180.  (c)  Monntain  v.  Bennet,  1  Cox,  355,  by 

(z)  4   Bing.  N.  C.    489;   [Wright   v.  Eyre  C.  B. 

Tatham,  5  CI.  &  Md.  670.]     See  Hose  (d)  Godolph.  pt.  3,  c.  25,  a.  8 ;  Swinb. 

Evid.  453,  5th  ed.  pt.  7,  a.  2,  pi.  1. 

(a)  Swinb.  pt.  2,  b.  8;  Godolph.  pt  1, 
c  9. 
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Dot  made  his  testament  at  all,  at  least  not  in  that  manner.  («)  A 
Tain  fear  is  not  enough  to  make  a  testament  void;  but  it  must  be 
such  a  fear  as  the  law  intends,  when  it  expresses  it  by  a  fear  that 
may  eadere  in  eonstantem  virum :  (/)  as  the  fear  of  death,  or  of 
bodily  hurt,  or  of  imprisonment,  or  of  loss  of  all  or  most  part  of 
one's  goods,  or  the  like :  (^)  whereof  no  certain  rule  can  be  de- 
livered, (^1)  but  it  is  left  to  the  discretion  of  the  judge,  who  ought 
not  only  to  consider  the  quality  of  the  threatenings,  but  also  the 
persons  as  well  threatening  as  threatened  ;  in  the  *  person  threaten- 
ing, his  power  and  disposition  ;  in  the  person  threatened,  the  sex, 
age,  courage,  pusillanimity,  and  the  like. "(A) 

Fraud  is  no  less  detestable  in  law  than  open  force.  Where- 
fore, when  the  testator  is  circumvented  by  fraud,  the  ^  ^  ^ 
testament  is  of  no  more  force  than  if  he  were  constrained 
by  fear,  (i)  With  regard  to  what  deceit  shall  annul  a  testament 
on  the  ground  of  fraud,  as  in  the  case  of  a  will  made  under  fear, 
it  is  left  to  the  discretion  of  the  judge,  comparing  the  deceit  to 
the  capacity  or  understanding  of  the  person  deceived  to  discern 
whether  it  be  such  as  may  overthrow  the  testament  or  not.  (i) 
If  a  part  of  a  will  has  been  obtained  by  fraud,  probate,  it  should 
seem,  ought  to  be  refused  as  to  that  part,  and  granted  as  to  the 
rest.  (T) 

(e)  Grodolph.  pt  S,  c  25,  8.  8.  Hardwicke,  in  Lord  Don^^rs  case,  2  Yes. 

(/)  Godolph.  pt.  3,  c  25,  8.  8 ;  Swinb.  sen.  408. 

pL  7,  8.  2,  pi.  7.  (k)  Swinb.  pt.  7,  8.  3,  pi.  3.     See,  also, 

(g)  Swinb.  pt  7,  8.  2,  pi.  7.  the  cases  cited  by  liord  Lyndhurst,  in 

ig^)  [Small  v.  Small,  4  Greenl.  222.]  Allen  v.  McPherson,  1  H.  L.  Cas.  207,  208, 

(A)  Swinb.  pt.  7,  s.  2,  pi.  7.    See  Nel-  of  wills  obtained  by  false  representations- 

aon  r.  Oldfield,  2  Yem.  76.  [Howell  v.  Troutman,  8  Jones  Law  (N. 

(i)  Swinb.  pt.  7,  8.  3,  pi.  1 ;  [Davis  v.  Car.),  304 ;  Rollwagen  ».  RoUwagen,  5  N. 

Calrert,  5  Gill  &  J.  269;  Harvey  u.  Sul-  Y.  Snp.  Ct.  402;  Kelly  ».  Theules,  2  Ir. 

lens,  46  Misson.  147;  Clark  v.  Fisher,  1  Ch.  510;  Gaines  v.  Chew,  2  How.  U.  S. 

Paige,  171 ;  Forman  v.  Smith,  7  Lansing,  619,  645.] 

443;  BoUwagen  u.  BoUwagen,  5  N.  Y.        (/)  Allen  v.  McPheison,  1  H.  L.  Cas. 

Sup.  Ct  402 ;  Delafidd  v.  Parish,  25  N.  Y.  191.    Trimlestown  v.  D'AltoD,  1  Dow  N. 

9,  35,  36;  Tyler  v.  Gardiner,  35  N.  Y.  S.   stated,  po$t,  48;    [Morris  v.  Stokes, 

559, 592, 593 ;  Nexsen  v.  Nexsen,  2  Eeyes,  21  Geo.  552  ;  In  re  Welsh,  1  Redf.  Sur. 

229,  233;  Lee  v.  Dill,  11  Abb.  Pr.  214;  238;  Florey  v.  Florey,24  Ala.  241 ;  Hip- 

ICarrin  r.  Marvin,  5  N.  Y.  Snp.  Ct.  429,  pesley  v.  Homer,  T.  &  R.  48,  note ;  Lord 

note.]    Frand  and  imposition  upon  weak-  Guillamore  v,  O'Grady,  2  J.  &  L.  210 ; 

nesB  is  a  sufficient  ground  to  set  aside  a  Haddock  o.Trotman,l  Fost  &F.31;  ante, 

will  of  real,  much  more  of  personal  estate,  42.    In  Bent's  Appeal,  35  Conn.  523,  it 

though  such  weakness  is  not  sufficient  to  was  held  that  a  decree  of  the  court  of  pro- 

gnmnd  a  commisaion  of  lunacy.  By  Lord  bate  approving  a  will  containing  void  be- 
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It  is   now  settled  that  a  will,  whether  of    personal  or   real 
property,  cannot  be  set  aside  in  equity  (P)  on  the  ground  that  the 

will  was  obtained  by  fraud  and  imposition,  because  a  will  of  per- 
sonal estate  may  be  annulled  for  fraud  in  the  court  of  probate, 
and  a  will  of  real  estate  may  be  set  aside  at  law  ;  (P)  for  in  such 

cases,  as  the  animus  testandi  is  wanting,  it  cannot  be  considered 
as  a  will.  Qn) 

quests,  is  not  erroneoas  becanse  it  is  gen-  tertaining  bills  on  questions  of  probate  is, 
eral  and  does  not  limit  its  approval  to  the  that  the  probate  'courts  themselves  have 
valid  bequests.  S.  C.  38  Conn.  26,  34.  all  the  powers  and  machinery  necessary  to 
Nor  are  the  void  bequests  rendered  valid  give  full  and  adequate  relief.'*  See  Be- 
by  the  decree  approving  the  will,  though  noist  v.  Murrin,  48  Missou.  48.] 
nut  appealed  from.  Bent's  Appeal,  35  (f^)  [In  re  Broderick's  Will,  21  Wallace, 
Conn.  523.  If  a  will  may  take  efiect  in  503 ;  Townsend  v.  Townsend,  4  Coldw. 
any  part,  although  indefinite  in  others,  it  (Tenn.)  70;  Gaines  v.  Chew,  2  How.  U.  S. 
may  properly  be    approved.     George  v.  619.] 

George,  47  N.  H.  27,  46.]  (m)  Bennet  v.  Yade,  2  Atk.324  ;  Anon. 
(/J)  [In  rcBroderick's  Will,  21  Wallace,  3  Alk.  17 ;  Kenrick  o.  Bransby,  3  Bro.  P. 
509,  Bradley  J.  said,  "Whatever may  have  C.  358;  S.  C.  8  Vin.  Abr.  168,  tit.  De- 
been  the  original  ground  of  this  rule  [that  "nse,  Z.  2,  pi.  II ;  8.  C.  nomine  Herridge 
a  court  of  equity  will  not  enterUin  juris-  i^.  Bransby,  2  Cas.  temp.  Lee,  563 ;  Webb 
diction  of  a  bill  to  set  aside  a  will  or  the  v.  Claverden,  2  Atk.  424 ;  Jones  v.  Jones, 
probate  thereof],  the  most  satisfactory  3  Meriv.  161 ;  S.  C.  7  Price,  663 ;  Jones 
ground  for  its  continued  prevalence  is,  that  v.  Frost,  Jacob,  466 ;  8.  C.  3  Madd.  1 ; 
the  constitution  of  a  succession  to  a  de-  Gingell  ».  Home,  9  Sim.  539  ;  Allen  o. 
ceased  person's  estate  partakes,  in  some  M'Pherson,  1  H.  L.  Cas.  191.  [See  Vioeiy 
degree,  of  the  nature  of  a  proceeding  in  v.  Hobbs,  21  Texas,  570 ;  Meluish  v, 
rem,  in  which  all  persons  in  the  world  who  Milton,  L.  R.  3  Ch.  D.  27.]  In  some 
have  any  interest  are  deemed  parties,  and  earlier  cases  we  find  the  court  of  chan- 
are  concluded  as  upon  res  adjudicaia  by  eery  distinctly  asserting  its  jurisdiction  to 
the  decision  of  the  court  having  jurisdio-  relieve  against  fraud  in  obtaining  wills,  aa 
tion.  The  public  interest  requires  that  in  Maunday  v.  Maunday,  I  Oh.  Rep.  123 ; 
the  estates  of  persons  deceased,  being  de-  Welby  v.  Thomagh,  Prec  Cbanc.  123; 
prived  of  a  master,  and  subject  to  all  man-  Goss  v.  Tracy,  1  P.  Wms.  287  ;  S.  C.  2 
ner  of  claims,  should  at  once  devolve  to  a  Yem.  700;  in  other  cases,  disclaiming 
new  and  competent  ownership ;  and,  con-  such  jurisdiction,  though  the  fraud  was 
sequently,  that  there  should  be  some  con*  gross  and  palpable;  as  in  Roberts  r. 
venient  jurisdiction  and  mode  of  proceed-  Wynn,  1  Ch.  Rep.  236 ;  S.  C.  nomine 
ing  by  which  this  devolution  may  be  Bodmin  v.  Roberts,  cited  by  Powell  B.  3 
effected  with  least  chance  of  injustice  and  Ch.  Cas.  61 ;  Archer  v.  Mosse,  2  Vem.  8; 
fraud ;  and  that  the  result  attained  should  and  in  other  cases,  steering  a  middle 
be  firm  and  perpetual.  The  courts  in-  course,  by  declaring  the  party  who  prae- 
vested  with  this  jurisdiction  should  have  Used  the  fraud  a  trustee  for  the  party  prej- 
ample  powers  both  of  process  and  invest]-  udiced  by  it ;  Herbert  v.  Lowns,  I  Ch. 
gation,  and  sufficient  opportunity  should  Rep.  22 ;  Thynn  v.  Thynn,  1  Vem.  296 ; 
be  given  to  check  and  revise  proceedings  Devenish  r.  Bains,  Prec  Ch.  3 ;  Bamesly 
tainted  with  mistake,  fVaud,  or  illegality,  v.  Powel,  I  Yes.  sen.  287 ;  Marriot  v, 
....  And  one  of  the  principal  reasons  Marriot,  Stra.  666;  1  Fcmbl.  Treat  Eq.  b. 
assigned  by  the  equity  courts  for  not  en-  I,  c  2,  s.  3,  note  (a) ;  [Dowd  r.  Tucker,  14 
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*  If  a  man  (said  RoUe  C.  J.  at  a  trial  at  bar)  makes  a  will  in 
his  sickness,  by  the  over-importunity  of  his  wife,  to  the   by  impor- 
end  he  may  be  quiet,  this  shall  be  said  to  be  a  will  made  ^^^^y' 
by  constraint,  and  shall  not  be  a  good  will,  (n) 

Importunity,  in  its  correct  legal  acceptation,  must  be  in  such 
a  degree  as  to  take  away  from  the  testator  free  agency  ;  it  must 
be  such  importunity  as  he  is  too  weak  to  resist ;  such  as  will 
render  the  act  no  longer  the  act  of  the  deceased,  —  not  the  free 
act  of  a  capable  testator,  —  in  order  to  invalidate  the  instru- 
ment, (o) 

A  will  made  by  interrogatories  is  valid  ;  but  undoubtedly  when 
a  will  is  so  made,  the  court  must  be  more  on  its  guard  against  im- 
portunity, more  jealous  of  capacity,  and  more  strict  in  requiring 
proof  of  spontaneity  and  volition  than  it  would  be  in  an  ordinary 
case.  (/?) 

With  respect  to  a  will  obtained  by  influence,  it  is  not  unlawful 
for  a  man,  by  honest  int'Crcessiou  and  persuasion,  to  pro-  y^y  -^^^^^ 
cure  a  will  in  favor  of  himself  or  another  person :  (y)   «*>««• 

Am.  Law  Keg.  N.  S.  477,  and   cases  In  (p)  Green  v.  Skipworth,  1  Fhillim.  58. 

note  ad  Jinem;  post,  552,  note  [s) ;  Wil-  (q)  Swinb.  pt.  2,  s.  4,  pi.  1  ;  [Howe  v. 

liams  p.  Fitch,  18  N.  Y.  547.]     This  doc-  Howe,  99  Mass.  88,  99  ;  Higgins  v.  CdnX- 

trine  will  be  discussed,  ;HU^,pt.  I.  bk.y  I.  ch.  ton,   28  Md.   lI8;Robb  v.   Graham,  4S 

I.  together  with  the  subject  of  the  jurisdic-  Ind.  I  ;  Hazard  v.  Hazard,  5  N.  Y.  Sup. 

tion  of  the  court  of  chancery  to  relieTe  in  Ct.  79  ;  Clapp  r.  Fullerton,  34  N.  Y.  197  ; 

cues  where  pro6ate  has  been  obtained  by  Dean  v.  Negley,  41  Penn.  St.  312.    Tyler 

fraud  on  the  next  of  kin.  v.  Gardiner,  5  N.  Y.  Sup.  Ct.  79,  81  ;  35 

(n)  Uacker  v.  Newborn,   Styles,   427;  N.  Y.  559;  O'Ncall  v.  Farr,  1   Rich.  (S. 

[Taylor  r.  Wilburn,  20  Missou.  306 ;  Mar-  Car.)  80  ;  Walker  v.  Hunter,  17  Geo.  264 ; 

shall  r.  Flinn,  4  Jones  (Law),  199 ;  Davis  Newhouse  v,  Godwin,  17  Barb.  236 ;  Har- 

IT.  Calvert,  5  Gill  &  J.  301,  302;  Miller  v.  rison's  Will,  1  B.  Mon.  351 ;  McDanicl  9. 

Miller,  3  Serg.  &  R.  267;  Lowe  t;.  Wil-  Crosby,  19  Ark.  533.]     It  is  no  part  of 

llamson,  I  Green  Ch.  82 ;  Potts  p.  House,  the  testamentary  law  of  this  country,  that 

6  Geo.  324;  Clark  v.  Fisher,  1  Paige,  171 ;  the  making  a  will  mt/s^  orii/i'na/tf  with  a  tes- 

Harrel  r.  Harrel,  1  Duvall   (Ky.),  203;  tator;  [Jones  v.  Jones,  14  B.  Mon.  464;] 

Small  F.   Small,  4  Grecnl.  220;  Lido  v.  nor  is  it  required  that  proof  should  be 

Ude,  2  Brevard,  403.]    See,  also,  Money-  given  of  the  commencement  of  such  a 

penny   r.  Brown,  8   Yin.   Abr.   167,  tit.  transaction,  provided  it  be  proved  that  the 

Devise,  Z.  2,  pi.  7 ;   Lamkin  v.  Babb,  1  deceased  completely  understood,  adopted, 

Cas.  temp.  Lee,  1.    See,  also,  Harwood  v.  and  sanctioned  the  disposition  proposed  to 

Baker,  3  Moore  P.  C.  282.  him,  and  that  the  instrument  itself  em- 

(o)  By  Sir  John  Nicholl,  In  Kindleside  bodied  such  disposition.   By  Sir  J.  Nich- 

V.  Harrison,  2  Phinim.551,  552;  [Baldwin  oil,  in  Constable  v.  Tufnell,  4  Ha^^g.  477  ; 

V.  Parker,  99  Mass.  84,85;  Davis  v.  Cal-  affinned  on  appeal,  3  Knapp,  122.    See, 

vert,  5  Gill  &'  J.  269  ;  Clark  t;.  Fisher,  1  also.  Wise  v.  Johnson,  1  Cas.  temp.  Lee, 

Paige,  171.]  600. 
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*  neither  is  it  to  induce  the  testator,  by  fair  and  flattering 
speeches ;  (r)  for  though  persuasion  may  be  employed  to  influence 
the  dispositions  in  a  will,  this  does  not  amount  to  influence  in  the 
legal  sense ;  (r^)  and  whether  or  not  a  capricious  partiality  has 

(r)  Swinb.  pt.  7,  s.  A,  pi.  1 ;  [Potts  v,  and  undue  influence  without  fraud,  which, 
House,  6  Geo.  324;  Small  v.  Small,  4  when  proved,  may,  and  ouj^ht  to  have, 
Greenl.  220 ;  Woodward  v.  James,  3  effect  (under  circumstances)  to  avoid  a 
Strobh.  Law,  552.  If,  however,  such  fair  will  or  testament ;  Brown  v,  Moore,  6 
and  flattering  speeches  were  addressed  to  Yergcr,  272  ;  such  as  the  immoderate, 
a  mind  that  has  lost  its  self-direction,  and  persevering,  and  begging  importunities  of 
'become  reduced  to  unresisting  imbecility,  a  wife  who  will  take  no  denial,  pressed 
they  would  render  void  the  will  obtained  upon  an  old  and  feeble  man,  which  can  be 
by  them.  See  Martin  v.  Teague,  2  Spears,  better  imagined  than  described ;  or  do- 
268,  269;  O'Neall  v.  Farr,  1  Rich.  (S.  minion  obtained  over  the  testator  under 
Car.)  80;  Lowe  v.  Williamson,  1  Green  the  influence  of  fear,  produced  by  threats, 
Ch.  82 ;  Trumbull  v.  Gibbons,  2  Zabr.  violence,  or  ill  treatment.  In  neither  of 
117;  Thompson  v,  Farr,  1  Spears,  93;  those  instances  may  there  be  any  direct 
Newhouse  v.  Godwin,  17  Barb.  236.  See  fraud;  but  an  overruling  influence  upon 
the  difference  noted  between  the  effects  of  the  mind  and  feelings  of  a  testator  accord- 
influence  exerted  by  the  wife  of  the  testa-  ing  to  the  degree  of  his  judgment  and 
tor  and  that  exercised  by  a  woman  hold-  firmness.  Buchanan  C.  J.  in  Davis  v.  Cal- 
ing  merely  an  adulterous  relation  to  him.  vert,  5  Gill  &  J.  301,  302.  Some  of  the 
Kessinger  v,  Kessinger,37  Ind.  341 ;  Dean  cases  have  held  that  the  influenci^  to  avoid 
V,  Negley,  41  Penn.  St.  312 ;  Monroe  t;.  a  will,  must  have  been  consciously  exer- 
Barclay,  17  Ohio  St.  302;  Farr  v.  Thomp-  cised,  with  a  view  to  produce  the  unlaw- 
son,  Cheves,  37 ;  Denton  v,  Franklin,  9  B.  ful  result.  Martin  v.  Teague,  2  Spears, 
Mon.  28 ;  Nussear  v.  Arnold,  13  Serg.  &  268;  Small  v.  Small,  4  Greenl.  22a  Great 
R.  323;  Monroe  V.Barclay,  17  Ohio  St.  indulgence  has  generally  been  allowed  to 
302.]  the  influence  or  importunity  of  a  wife, 

(r^)  [Miller  t;.  Miller,  3  Serg.  &  R.  267 ;  child,  or  other  intimate  relation  or  friend. 

Small  V.  SmaU,  4  Greenl.  220 ;  Chandler  if  exerted  in  a  fair  and  reasonable  man- 

V,  Ferris,  1   Barring.  454 ;   Denslow  v.  ner,  and  without  imposition  or  deception, 

Moore,  2  Day,  12  ;  Stackhouse  v.  Horton,  and  whUe  the  testator  was  in  a  condition, 

15  N.  J.  Ch.  202  ;  Gardner  v.  Gardner;  22  and  had  capacity  to  deliberate  and  esti- 

Wend.  526 ;  Trumbull  v.  Gibbons,  2  Zabr.  mate  the  inducements  offered,  although 

(N.  J.)  117  ;  Martin  v.  Teague,  2  Spears,  the  influence  or  importunity  were  snccesa- 

268,  269 ;  Robinson  u.  Adams,  62  Maine,  ful  in  securing  a  will  more  favorable  to 

869.    Neither  advice,  nor  argument,  nor  such  party  than  would    otherwise   have 

honest  and  moderate  intercession  or  per-  been  obtained.    Small  v.  Small,  4  Greenl. 

suasion,  or   flattery    unaccompanied   by  220;  Miller  v.  Miller,  3  Serg.  &  R.  267; 

fraud  or  deceit,  would  vitiate  a  will  made  Elliott's  Will,  2  J.  J.  Marsh.  840 ;  Moriu 

freely  and  from  conviction,  though  such  v,  Brough,  16  Serg.  &  R.  403;  Harrisoa's 

will  might  not  have  been  made  but  for  Will,  1  B.  Mon.  351 ;  O'Neall  v.  Farr,  1 

such  influences.    Chandler   u.  Ferris,  1  Rich.  (S.  Car.)  80;  Thompson  v.  Farr, 

Earring.  454,  464 ;   Davis  v,    Calvert,  5  1  Spears,  93 ;  Farr  v.  Thompson,  Cheves, 

Gill  &  J.  301 ;  Miller  ».  Miller,  3  Seig.  37;  Lide  v.  Lide,  2  Brevard,  403;  Zim- 

&  R.  267 ;   Small  v.   Small,  4   Greenl.  merman  v.  Zimmerman,  23    Penn.    Sl 

220 ;  Denslow  t;.  Moore,  2  Day,  12.   There  375;  Wier  t;.  Fitigerald,  2   Bradf.  Sur. 

may,  however,  be  overruling  importunity  42.] 
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been  shown,  the  court  will  not  inquire,  (r^')  But  where  persua- 
sion is  used  to  a  testator  on  his  death-bed,  when  even  a  word 
distracts  him,  it  may  amount  to  force  and  inspiring  fear.  («) 

The  sort  of  influence  which  will  invalidate  a  will  is  thus  de- 
scribed by  Eyre  C.  B.  in  Mountain  v:  Bennett :  (t)  **  There  is 
another  ground,  which  though  not  so  distinct  as  that  of  actual 
force,  nor  so  easy  to  be  proved,  yet  if  it  should  be  made  out,  would 
certainly  destroy  the  will ;  that  is,  if  a  dominion  was  acquired 
by  any  person  over  a  mind  of  sufficient  sanity  to  general  purpo%e9^ 
and  of  sufficient  soundness  and  discretion  to  regulate  his  affairs 
in  general;  yet  if  such  a  dominion  or  influence  were  acquired 
over  him  as  to  prevent  the  exercise  of  such  discretion,  it  would 
be  equally  inconsistent  with  the  idea  of  a  disposing  mind.'  (fi^ 
[In  this  case,  the  will  was  attempted  to  be  invalidated  on  the 
ground  that  it  was  obtained  by  the  undue  influence  of  the  testa- 
tor's wife,  whom  he  had  married  from  an  inferior  station  ;  but  the 
will  was  finally  supported,  amidst  much  conflicting  testimony  as 
to  the  state  of  the  testator's  mind,  principally  on  the  evidence  of 
the  attesting  witnesses,  who  were  persons  of  high  character  and 
respectability,  and  were  unanimous  as  to  the  testator's  sanity  and 
freedom  from  control,  (i*)] 

But  the  influence  to  vitiate  an  act  must  amount  to  force  and 
coercion,  destroying  free  agency.  (^^)  It  must  not  be  the  influence 
of  affection  and  attachment ;  it  must  not  be  the  mere  desire  of 
gratifying  the  wishes  of  another,  for  that  would  be  a  very  strong 
ground  in  support  of  a  testamentary  act ;  further,  there  must  be 

(r<)  [See  Boss  v.  Christmaiij  1   Ired.        (i^)  [Marshall  v.  Flinn,  4    Jones   (N. 

(Law)  209.]  Car.),  199;  O'Neall  r.  Farr,  1  Rich.  (S. 

(»)  Bj  Sir  Wm.  Wynne,  in  Dickinson  Car.)  80-84.] 
V,  Hoss,  Prerog.  T.  1790,  MS.,  4  Bum,        (<«)  [1  Jarman   Wills   (3d  Eng.  ed.), 

5S;  Tjrwhitt's  ed. ;  Higginson  v.Colcot,  30.] 

1  Oas.  temp.  Lee,  138  ;  [Potts  v.  House,  6        (f*)  [Thomas  v.  Eyner,  65  Penn.  368 ; 

Geo.  324;  Barrel  9.  Harrel,  1  DnTall,  203;  Lynch  v.  Clements,  24  N.  J.  £q.  431; 

Morris  v.  Stokes,  21  Geo.  552;  Davis  v.  Turner  v.  Cheesman,  2  McCarter  (N.  J.), 

Calrert,  5  Gill  &  J.  301,  302.    And  where  243,  265 ;  Tramball  v.  Gibbons,  2  Zabr. 

the  lawfnl  influence  is  purposely  carried  (N.J.)  117;  In  re  Will  of  Jackman,  26 

so  far  at  to  procure  an  unjust  will,  it  can-  Wise.  104 ;  Tyson  v,  Tyson,  37  Md.  567 ; 

not  be  supported.    Taylor  v.  Wilbum,  20  O'Neall  v.  Farr,  1  Rich.  (S.  Car.)  80-84 ; 

MisBon.  306 ;  Marshall  v.  Flinn,  4  Jones  Morris  v.  Stokes,  21  Geo.  552 ;  Dufficld  v. 

(Law),  199 ;  Martin  v,  Teague,  2  Spears,  Morris,  2  Barring.  375  ;  Dickie  v.  Carter, 

aes,  269.]  42  III.  376 ;  Roe  v.  Taylor,  45  111.  485  ; 

{t)  1  Cox,  855;  [Reynolds  v.  Boot,  62  Turley  v,  Johnson,  1  Bush  (Ky.),  116.] 
Barb.  250,  254,  255.] 


68  OP  THE  CAPACITY  TO  MAKE  A  WILL.        [PT.  L  BK.  H. 

proof  that  the  act  was  obtained  by  this  coercion  ;  by  importunity 
which  could  not  be  resisted;  that  it  was  done  merely  for  the 
sake  of  peace ;  so  that  the  motive  was  tantamount  to  force  and 
fear,  (u)  [In  Davis  v.  Calvert,  (tt^)  it  was  said  by  Buchanan  C. 
J.  that  *'  a  testator  should  enjoy  full  liberty  and  freedom  in  the 
making  of  his  will,  and  possess  the  power  to  withstand  all  contra- 
diction and  control.  That  degree,  therefore,  of  importunity  or  un- 
due influence,  which  deprives  a  testator  of  his  free  agency,  which 
is  such  as  he  is  too  weak  to  resist,  and  will  render  tlie  instrument 
not  his  free  and  unconstrained  act,  is  sufficient  to  invalidate 
it ;  (w^)  not  in  relation  to  the  person  alone,  by  whom  it  is  so  pro- 
cured, but  as  to  all  others,  who  are  intended  to  be  benefited  by  the 
undue  influence."  (w^) 

*  In  two  important  modern  cases,  in  the  prerogative  court,  wills 
made  by  persons  of  sufficient  capacity,  but  of  weak  minds,  have 
been  set  aside  on  the  ground  of  improper  influence,  (w*)     The 

(fi)  WilliaiDB  V.  Gonde,  1  Hagg.  581 ;  Gilbert  v.  Gilbert,  22  Ala.  529-532 ;  Tay- 

[Cordrcy  v.  Cordrey,   1    Iloaston  (Del.),  lor  v.  Kelly,  31  Ala.  59-70 ;  Robinson  v, 

269  ;  Tawney  v.  Long  (Penn.),  2  Am.  L.  Adams,  62  Maine,  369.]     And  see  Bird  v. 

T.  Rep.  (N.6.)  341 ;  2  Central  Law  Joum.  Bird,  2  Hagg.  142;  Constable  v.  Tafnell, 

531;  Tyson  v.  Tyson,  37  Md.  567,  582;  4  Hagg.  485;  Browning  v.  Budd,  6  Moore 

Davis  V.  Calvert,  5  Gill  &  J.  302 ;  Duf-  P.  C.  430 ;  Sefton  v.  Hopwood,  1  Fost.  & 

field  V.  Morris,  2  Harring.  384 ;  Witman  v.  F.  578 ;  Lovett  v.  Lovett,  1  Fost.  &  F. 

Goodhand,  26  Md.  95 ;  Higcins  v.  Carlton,  581;  [Hoge's  case,  2  Brewst.  (Pa.)  450; 

28  Md.  118 ;  Brown  v.  Moiliaton,  3  Whart.  Tingley  v.  Cowgill,  48  Missou.  291 ;  Mat- 

137^  138 ;  Lynch  t;.  Clements,  9   C.   £.  ter  of  Jackman,  26  Wise.  104.]    As  to 

Green,  431 ;  Robb  v.  Graham,  43  Ind.  1  ;  undue  influence,  dependent  on  religioua 

Berry  v.  Hamilton,  10  B.  Mon.  129 ;  Sc-  feelings,  see  Norton  v.  Relly,   2    Eden, 

guine  V.  Seguine,  4  Abb.  (N.  Y.)  App.  Dec.  286  ;  Huguenin  v.  Baseley,  14  Yes.  273 ; 

I91;Smallt;.  Small,4Grecnl.  220;Trum-  [see  Weir's  Will,  9  Dana,  440;   In  re 

bull  V,  Gibbons,  2  Znbr.  117;  Blakey  v.  Welsh,  1  Redf.  Sur.  238 ;  Gass  v.  Gass,  3 

Blakey,  33  Ala.  611;  Taylor  v,  Kelly,  31  Humph.  278;  on  spiritualism,  Robinson 

Ala.  59 ;  Dean  v.  Negley,  41  Pcnn.  St.  312 ;  v.  Adams,  62  Maine,  369.] 

Button  V.  Sutton,  5  Harring.  459 ;  Gardiner  (u^)  [Davis  v.  Calvert,  5  Gill  &  J.  269, 

V.  Gardiner,  34  N.  Y.  1 62 ;  Levcrctt  v.  Car-  302,  303.] 

liflle,  19  Ala.  80 ;  Floyd  v.  Floyd,  3  Sirobh.  (u^)  [  Wainpler  v.  Wampler,  9  Md.  540 ; 

44;  Clapp  v,  Fullerion,  34  N.  Y.  190;  Car-  Floyd  v.  Floyd,  3  Strobh.  44;  Means  v. 

roll  V.  Norton,  3  Bradf.  Sur.  291,  320;  Means,  5  Strobh.  167.] 

Gardner  v,  Gardner,  22  Wend.  526 ;  Bun-  (u*)  [Post,  50,  note  (e^),  and  cases  cited.] 

dy  V.  McKnight,  48  Ind.  502 ;  Leeper  r.  (u*)  [See  Forman  v.  Smith,  7  Lansing, 

Taylor,  47  Ala.  221 ;   Tomkins  v.  Tom-  443;  Mowry  v,  Gilber,  2  Bradf.  Sur.  133; 

kins,  1  Bailey,  92  ;  Potts  t^.  House,  6  Geo.  Nexsen  v.  Nexsen,3  Abb.  (N.  Y.)  App.  Dec 

324;  Sechrest  v.  Edwards,  4  Mete.  (Ky.)  360.    Where  donbt  has  been  cast  upon 

163;  Miller  v.  Miller,  3  Serg.  &  R.  267;  the  testamenury  capacity  of  a  testator, 

Marshall  v.  Flinn,  4  Jones  (N.  Car.),  199 ;  less  proof  of  undue  influence  is 
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will,  in  one  of  these  cases,  was  made  in  favor  of  the  attorney 
and  agent  of  the  testator ;  (jt)  in  the  other,  by  a  wife  in  favor  of 
her  husband,  (y)  And  in  another  case  in  the  house  of  lords,  (z) 
on  an  appeal  from  the  Irish  chancery,  it  was  held,  that  where 
undue  influence  is  etercised  over  the  mind  of  the  testator  in 
making  his  will,  the  provisions  in  the  will  in  favor  of  the  person 
exercising  that  influence,  are  void ;  (z^)  but  the  will  may  be  good, 
as  far  as  respects  other  parties ;  so  that  a  will  may  be  valid  as  to 
some  parts,  and  invalid  as  to  others ;  may  be  good  as  to  one  party 
and  bad  as  to  another,  (a) 

00  the  part  of  those  opposing  the  will,  and  undue  influence,  which  should  be 
McKinlev  v.  Lamb,  56  Barb.  284.  As  to  overcome  by  satisfactory  testimony.  Mil- 
illness  and  undue  influence,  see  McSorley  ler  P.  J.  in  Forman  i;.  Smith,  7  Lansing, 
r.  McSorley,  2  Bradf.  Sur.  IBS;  Brush  443,450;  Lee  v.  Dill,  11  Abb.  214;  Mor- 
0.  Holland,  3  Bradf.  Sur.  461 ;  Clarke  v.  ris  v.  Stokes,  21  Geo.  552.  And  gener- 
Sawyer,  2  N.  Y.  498  ;  intemperance  and  ally,  relations  of  confidence  or  dependence 
undue  influence,  see  O'Neill  v.  Murray,  have  an  important  bearing  in  estimating 
4  Bradf.  Sur.  311.]  the  effect  of  influence  exerted  by  a  person 
(x)  Ingram  v,  Wyatt,  1  Hagg.  94.  The  toward  whom  the  testator  bears  such  re- 
jndgment  of  Sir  J.  Nicholl  in  this  cele-  lations.  See  In  re  Welsh,  1  Redf.  Sur. 
brated  case  was  reversed  by  the  delegates;  238 ;  Kevill  v.  Kevill,  Kentucky,  6  Am. 
3  Hagg.  466;  not,  however,  on  any  point  Law  Reg.  N.  8.  79  ;  Griffiths  r.  Robins,  3 
of  law,  but  on  a  view  of  the  evidence  of  the  Madd.  19  ;  Huguenin  v.  Baseley,  14  Ves. 
cause.  The  correctness  of  Sir  J.  Nicholl's  287  ;  Daniel  v,  Daniel,  39  Penn.  St.  191 ; 
judgment,  so  far  as  regards  his  exposition  Harvey  v.  Sullens,  46  Missou.  147 ;  Taylor 
of  the  law  on  the  subject  of  improper  influ-  v.  Wilburn,  20  Missou.  306 ;  Tyler  v.  Gar- 
ence,  was  recognized  by  the  judicial  com-  diner,  35  N.  Y.  559  ;  Marshall  v.  Flynn,  4 
mittee  of  the  privy  council  in  the  case  of  Jones  (Law),  199 ;  Boyd  v.  Boyd,  66  Penn. 
Cockraft  v.  Rawles,  4  Notes  of  Gas.  237.  St.  283;  Breed  v.  Pratt,  18  Pick.  115; 
[It  was  held  in  St.  Leger's  Appeal,  34  Trumbull  v.  Gibl)ons,  2  Zabr.  117;  Wll- 
Conn.  434,  that  undue  influence  is  pre-  son  v,  Moran,  3  Bradf.  Sur.  172.] 
mimed,  where  the  relation  of  attorney  and  (y)  Marsh  v.  Tyrrel,  2  Hagg.  84.  In 
client  subsists  between  the  testator  and  one  this  case  there  was  an  appeal  to  the  dele- 
of  the  legatees  at  the  time  of  making  the  gates ;  but  the  case  was  afterwards  com> 
will,  and  such  legatee  drew  the  will;  and  promised.  3  ELagg.  471. 
the  absence  of  such  influence  in  that  case  [z)  Trimlestown  v,  D' Alton,  1  Dow  & 
is  to  be  shown  by  the  party  sustaining  the  01.  (N.  S.)  85. 

legacy ;  but  the  presumption  is  one  of  fiict        {z^)  [See  Turner  v.  Oheesman,  15  N.  J. 

and  not  of  law,  and  may  be  rebutted  by  Ch.  243  ;  Florey  v.  Florey,  24  Ala.  241.] 
any  proper  evidence  which  satisfies  the        (a)  [Ante,  42,  45,  note  (/) ;  Morris  v. 

jury.    There  is  no  rule  of  law  which  re-  Stokes,  21  Geo.  552  ;  In  re  Welsh,  1  Redf. 

quires  the  intervention  of  a  third  person.  Sur.  238.    If  the  undue  influence  or  fraud 

See  Wilson  v,  Moran,  3  Bradf.  Sur.  172.  affects  the  whole  will,  though  exercised  by 

Where  a  will  executed  by  an  old  man  dif-  one  legatee  only,  the  whole  will  is  void. 

fexB  from  hia  previously  expressed  inten-  Florey  v.  Florey,  24  Ala.  241  ;  Hugnenin 

cions,  and  is  made  in  favor  of  those  who  v.  Baseley,  14  Ves.  289,  290 ;  Lord  Chief 

stand  in  confidential  relationship  to  him,  Justice  Wilmot  in  Bridegroom  v.  Green, 

it  raises  a  violent  presumption  of  fraud  Wilm.  64 ;  Bottoms  v,  Kent,  3  Jones  (N. 
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The  subject  of  undue  influence  has  lately  receiyed  full  consid- 
eration in  a  still  later  case  in  the  house  of  lords,  (by  on  which 
occasion  Lord  Cran worth  made  the  following  observations :  ^^  In 
a  popular  sense,  we  often  speak  of  *a  person  exercising  undue 
influence  over  another,  when  the  influence  certainly  is  not  of  a 
nature  which  would  invalidate  a  will.  A  young  man  is  often  led 
into  dissipation  by  following  the  example  of  a  companion  of 
riper  years,  to  whom  he  looks  up,  and  who  leads  him  to  consider 
habits  of  dissipation  as  venial,  and  perhaps  even  creditable ;  the 
companion  is  then  correctly  said  to  exercise  an  undue  influence. 
But  if  in  these  circumstances  the  young  man,  influenced  by  his 
regard  for  the  person  who  has  thus  led  him  astray,  were  to  make 
a  will  and  leave  to  him  everything  he  possessed,  such  a  will  cei^ 
tainly  could  not  be  impeached  on  the  ground  of  undue  influence. 
Nor  would  the  case  be  altered  merely  because  the  companion  had 
urged,  or  even  importuned,  the  young  man  so  to  dispose  of  his 
property :  provided  only,  that  in  making  such  a  will,  the  young 
man  was  really  carrying  into  effect  his  own  intention,  formed 
without  either  coercion  or  fraud.  I  must  further  remark,  that  all 
the  difliculties  of  defining  the  point  at  which  influence  exerted 
over  the  mind  of  a  testator  becomes  so  pressing  as  to  be  prop- 
erly described  as  coercion  are  greatly  enhanced  when  the  question 
is  one  between  husband  and  wife.  The  relation  constituted  by 
marriage  is  of  a  nature  which  makes  it  as  difficult  to  inquire,  as 
it  would  be  impolitic  to  permit  inquiry,  into  all  which  may  have 
passed  in  the  intimate  union  of  affections  and  interests  which  it 
is  the  paramount  purposes  of  that  connection  to  cherish. 

"  In  order  therefore,  to  have  something  to  guide  us  in  our  in- 
quiries on  this  very  difficult  subject,  I  am  prepared  to  say  that 
influence,  in  order  to  be  undue  within  the  meaning  of  any  rule  of 
law  which  would  make  it  sufficient  to  vitiate  a  will,  must  be  an 

Gar.),  154.]    Seo,  farther,  on  the  suhject  tion  was  stroDg  against  the  act;  and  the 

of  influeni*e»  Mynn  v.  Robinson,  2  Hagg.  evidence  not  being  satisfactory,  the  wiU 

179 ;  in  which  case  Sir  John  Nicholl  held  was  pronounced  against,  and  the  husband 

that  when  the  will  of  a  married  woman,  condemned  in  the  costs.      [Reynolds  r. 

obtained  while  she  was  in  an  extremely  Boot,  62  Barb.  250.    See  Taylor  v.  Wil- 

weak  sute,  nine  days  before  death,  by  the  bom,  20  Miaou.  906.] 

active  agency  of  the  husband,  the  sole  ex>  {b)  Boyse  v.  Rowborough,  6  H.  L.  Can 

ecutor  and  universal  legatee,  wholly  de-  6 ;  [3  ])e  G.,  M.  &  G.  817.    See  Parfitt  v. 

parted  from  a  former  will,  deliberately  Lawless,  I^  R.  2  P.  &  D.  462.] 
made  a  few  nwnths  before,  the  presump- 
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influence  exercised  either  by  coercion  or  by  fraud.  (6^)  In  the  in- 
terpretation, indeed,  of  these  words,  some  latitude  must  be  allowed. 
In  order  to  come  to  the  conclusion  that  a  will  has  been  obtained 
by  coercion,  it  is  not  necessary  to  establish  that  actual  violence 
has  been  used,  or  even  threatened.  The  conduct  of  a  person  in 
vigorous  health  towards  one  feeble  in  body,  even  though  not  un- 
sound in  *  mind,  may  be  such  as  to  excite  terror  and  make  him  ex- 
ecute as  his  will  an  instrument  which,  if  he  had  been  free  from 
such  influence,  he  would  not  have  executed.  Imaginary  terrors 
may  have  been  created  sufBcient  to  deprive  him  of  free  agency  ; 
a  will  thus  made  may  possibly  be  described  as  obtained  by  coer- 
cion. So  as  to  fraud,  if  a  wife,  by  falsehood,  raises  prejudices  in 
the  mind  of  her  husband  against  those  who  would  be  the  natural 
objects  of  his  bounty,  and  by  contrivance  keeps  him  from  inter- 
course with  his  relatives,  (6^)  to  the  end  that  these  impressions, 
which  she  knows  he  had  thus  formed  to  their  disadvantage  may 
never  be  removed ;  such  contrivance  may,  perhaps,  be  equivalent 
to  positive  fraud,  and  may  render  invalid  any  will  executed  under 
false  impressions  thus  kept  alive.  (<?)  It  is,  however,  extremely 
difficult  to  state  in  the  abstract  what  acts  will  constitute  undue  in- 
fluence in  questions  of  this  nature.  It  is  sufficient  to  say,  that, 
allowing  a  fair  latitude  of  construction,  they  must  range  them- 
selves under  one  or  other  of  these  heads  —  coercion  or  fraud." 

Aft^r  observing,  that  where  it  has  been  proved  that  a  will  has 
been  duly  executed  by  a  person  of  competent  understanding  and 
apparently  a  free  agent,  the  burden  of  proving  that  it  was  exe- 
cuted under  undue  influence  is  on  the  party  who  alleges  it,  (<?^) 

(6^)  [Ste  Baldwin  v.  Parker,  99  Mass.  (6^)  [See  Mftrvin  v.  Marvin,  3  Abb.  (N. 

79,  84,  85 ;  Howe  v.  Howe,  99  Mass.  88,  Y.)  App.  Dec.  192  ;  Dietrick  v.  Dictrick, 

99 ;  Higgtns  p.  Carlton,  28  Md.  118;  Ty-  5  Sei^.  &  R.  207 ;  Tyler  v.  Gardiner,  35 

too  o.  Tyson,  37  Md.  567  ;  Lynch  v.  Clem-  N.  Y.  559  ;  Nuwear  v.  Arnold,  13  Serg.  & 

ents,  9  C.  E.  Green,  431 ;  Seguine  v.  Se-  R.  323 ;  Patterson  v.  Patterson,  6  Serg.  & 

gnine,  4  Abb.   (N.  Y.)  App.  Dec  191 ;  R.  633.] 

Gardiner  v. Gardiner,  32  N.  Y.  162  ;  34  N.  (c)  See  ace.  Allen  v.  McPhcrson,  I  H. 

Y.  155;  Hazard  v.  Hefford,  9  N.  Y.  Snp.  L.  Cas.  207,  per  Lord  Lyndhurst;  [Tyler 

Ct  445 ;  Hazard  v.  Hazard,  5  N.  Y.  Snp.  ».  Gardiner,   35  N.   Y.   559 ;]    White  v. 

Ct.  79 ;  Marohall  v.  Flinn,  4  Jones  (N.  White,  2  Sw.  &  Tr.  505 ;  in  which  last 

Car.),  199;  Stackhouse  v.  Horton,  15  N.J.  case  Sir  C.  Cresawell  held  that  a  fraud  of 

Ch.  202.     Whether  the  nndue  inflaence  this  kind  conld  not  be  set  np  under  a  plea 

most  hare  been  fraudulently  exerted,  see  of  undue  influence. 

Wampler  v.  Wampler,  9  Md.  540 ;  Davis  (c^)  [In  Baldwin  v,  Parker,  99  Mass.  79, 

V.  Calvert,  5  Gill  &  J.  269 ;  Stackhouse  v.  84,  85,  this  point  was  fully  considered  by 

Horton,  15  N.  J.  Ch.  202.]  Hoar  J.  who  said,  "The  question  is  cer- 
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his  lordship  thus  proceeded :  ^^  In  order  to  set  aside  the  will  of  a 
person  of  sound  mind,  it  is  not  sufficient  to  show  that  the  circum- 
stances attending  its  execution  are  consistent  with  the  hypothesis 
of  its  haying  been  obtained  by  undue  influence  :  it  must  be  shown 
that  they  are  inconsistent  with  a  contrary  hypothesis.  The  undue 
influence  must  be  an  influence  exercised  in  a  relation  to  the  will 
itself,  not  an  influence  in  relation  to  other  matters  or  transac- 
tions, (c^)  But  the  principle  must  not  be  carried  too  far.  Where 
a  jury  sees  that,  at  and  near  the  time  when  the  will  sought  to  be 
*  impeached  was  executed,  the  alleged  testator  was,  in  other  impor- 
tant transactions,  so  under  the  influence  of  the  person  benefited  by 

• 

tainly  not  without  difficulty,  and  the  au-    decision  in  the  court  of  appeals  in  the 

thorities  upon  it  are  very  conflicting state  of  New  York  upon  the  question  is  to 

The  objection  to  a  will,  that  it  was  ob-  the  same  effect  Tyler  v.  Gnnlincr,  35  N. 
tained  by  undue  influence,  is  not  one  which  Y.  559  ;  Forman  v.  Smith,  7  Lansing,  449 ; 
it  IB  easy  to  define  with  prccibion.  The  McKcone  v.  Barnes,  108  Ma<s.  344,  346; 
term  seems  to  include  both  fraud  and  coer-  In  re  Will  of  Jackson,  26  Wise.  104 ;  Tay- 
cion.  Sir  John  Kicholl  defines  it  to  be  lur  v.  Wilburn,  20  Mi^8ou.  2U6.  See 
that  degree  of  influence  which  takes  away  Small  u.  Small,  4  Grcenl.  224 ;  Tyson  v. 
from  the  testator  his  free  agency ;  such  as  Tyson,  37  Md.  567,  582,  583 ;  Howe  tr. 
he  is  too  weak  to  resist;  such  ai  will  ren-  Howe,  99  Mass.  88;  Bundy  v.  McKnight, 
der  the  act  no  longer  that  of  a  capable    48  Ind.  502.] 

testator.  Kinleside  v.  Harrison,  2  Phillim.  (c^)  [It  must  be  a  present  constraint,  op- 
551.  Where  influence  has  been  exerted  erating  on  the  mind  of  the  testator,  in  the 
upon  a  person  of  feeble  mind,  or  whose  very  act  of  making  the  will.  Threats  and 
faculties  are  impaired  by  age  or  disease,  it  violence,  or  any  undue  influence  long  past 
is  not  always  easy  to  draw  the  Hoe  be-  and  gone,  and  in  no  way  shown  to  be  con- 
tween  the  issues  of  sanity  and  of  undue  nected  with  the  testamentary  act,  are  not 
influence.  So  it  is  possible  that  in  many  evidence  to  impeach  a  will.  Woodward  J. 
cases  the  coercion  might  be  such  as  to  be  in  McMahon  v.  Ryan,  20  Penn.  St.  329 ; 
available  to  set  aside  the  will  on  the  Eckert  v.  Flowry,  43  Penn.  St.  46; 
ground  that  it  had  not  been  executed  by  Thompson  i*.  Kyner,  65  Penn.  St.  368; 
the  testator.  But  where  the  issue  of  un-  Jencks  v.  Court  of  Probate,  2  R.  I.  255 ; 
due  influence  is  a  separate  and  distinct  is-  Batton  v.  Watson,  13  Geo.  63;  Chandler 
sue,  involving  proof  that  the  testator,  v.  Ferris,  1  Harring.  454.  See  Taylor  v, 
though  of  sound  mind,  and  intending  that  Wilburn,  20  Miasou.  306.  But  in  Davis 
the  instrument  which  he  executes  with  all  v.  Calvert,  5  Gill  &  J.  269,  303,  it  is  said 
the  legal  formalities  shall  take  effect  as  that  "  to  avoid  a  will  or  testament,  it  is 
his  will,  was  induced  to  execute  it  by  the  not  necessary  that  threats  or  violence 
controlling  power  of  another,  we  think  the  should  have  been  practised  or  resorted  to, 
weight  of  authority  and  the  best  reason  at  the  time  of  making  it.  But  it  is  enough 
are  in  favor  of  imposing  upon  the  party  if  the  wiU  was  made  at  any  time  afterwards^ 
who  alleges  the  undue  influence  the  bur-  under  the  general  controlling  and  continn- 
den  of  proving  it  And  we  are  inclined  to  ing  influence  of  fear,  or  dominion  over 
think  that  this  has  been  the  general  prac-  the  testator,  by  the  person  who  so  put  him 
tice  in  this  commonwealth.  Glover  v.  in  fear,  though  not  immediately  exercised 
Hayden,  4  Cush.  580."    The  most  recent    in  regard  to  that  particular  instrument."] 
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the  will,  that  as  to  them  he  was  not  a  free  agent,  but  was  acting 
ander  undue  control,  the  circumstances  may  be  such  as  fairly  to 

warrant  the  conclusion,  even  in  the  absence  of  evidence  bearing 
directly  on  the  execution  of  the  will,  that  in  regard  to  that  also 
the  same  undue  influence  was  exercised,  "(d) 

• 

(</)  Sec,  farther,  u  to  nndne  influence,  enongh  to  resist  them.  The  inquiiy  is  of 
Hall  p.  Hali,  L.  R.  1  P.  &  D.  481 ;  Smith  conrse  directed  to  the  condition  at  the  date 
r.  Smith,  L.  R.  1  P.  &  D.  239  ;  [Stub  r.  of  the  execntion  of  the  will,  but  the  en- 
Schacfle,  16  Jur.  909.  In  regard  to  the  tire  moral  and  intellectual  development  of 
evidence  to  cstabli&h  the  charge  of  fraud  the  testator  at  that  time  is  more  or  less 
and  undue  influence,  it  was  said  by  Colt  J.  involved ;  not  alone  those  substantive  and 
in  Shailcr  v.  Bumstead,  99  Mass.  121,  inherentqualities  which  enter  into  the  con- 
"  two  points  must  be  sustained :  first,  the  stitution  of  tho  man,  but  those  less  per- 
iact  of  the  deception  practised,  or  the  in-  manent  features  which  may  be  said  to  be- 
fluence  exercised ;  and  next,  that  this  long  to  and  spring  from  the  affections  and 
fraud  and  influence  were  efl^ectnal  in  pro-  emotions,  as  well  as  those  morbid  develop- 
docing  the  alleged  result,  misleading  or  ments  which  have  their  origin  in  some 
overcoming  the  party  in  this  particular  physical  disturbance.  All  that  is  peculiar 
act.  The  evidence  under  the  first  branch  in  temperament  or  modes  of  thought,  the 
embraces  all  those  exterior  acts  and  decla-  idiosyncrasies  of  the  man,  so  far  as  sns- 
rations  of  others  used  and  contrived  to  ceptibility  is  thereby  shown,  present 
defraud  or  control  the  testator ;  and  under  proper  considerations  for  the  jury.  They 
the  last,  includes  all  that  may  tend  to  show  must  be  satisfied  by  a  comparison  of  the 
that  the  testator  was  of  that  peculiar  men-  will,  in  all  its  provisions,  and  under  all  the 
tal  structure,  was  possessed  of  those  intrin-  exterior  influences  which  were  brought  to 
iic  or  accidental  qualities,  was  subject  to  bear  upon  its  execution,  with  the  maker  of 
snch  passion  or  prejudice,  of  such  perverse  it  as  he  then  was,  that  such  a  will  could 
or  feeble  will,  or  so  mentally  infirm  in  any  not  be  the  result  of  the  free  and  unoon- 
respect,  as  to  render  it  probable  that  the  trolled  action  of  such  a  man  so  operated 
efforts  used  were  sucocessfnl  in  producing  upon,  before  they  can  by  their  verdict  in- 
in  the  will  offered  the  combined  result,  validate  it.  As  before  stated,  the  previous 
The  purpose  of  the  evidence  in  this  di-  conduct  and  declarations  are  admissible ; 
reetion  is  to  establish  that  liability  of  the  and  so,  by  the  weight  of  authority  and 
testator  to  be  easily  affected  by  fraud  or  upon  principle,  are  subsequent  declara- 
undue  infinence  which  constitutes  the  nee-  tions,  when  they  denote  the  mental  fact  to 
enary  counterpart  and  complement  of  the  be  proved.  For  by  common  observation 
other  facts  to  be  proved.  Without  such  and  experience,  the  existence  of  many 
proof,  the  issue  can  seldom,  if  ever,  be  forms  of  mental  development,  especially 
maintained.  It  is  said  to  be  doubtful  that  of  weakness  in  those  faculties  which 
whether  the  existence  and  exercise  of  un-  are  an  essential  part  of  the  mind  itself, 
due  influence  does  not  necessarily  presnp-  when  once  proved,  imply  that  theinflrmity 
pose  weakness  of  mind,  and  whether  the  must  have  existed  for  some  considerable 
acts  of  one  who  was  in  all  respects  sound  time.  The  inference  is  quite  as  conclusive 
can  be  8ft  aside  on  that  ground  in  the  ab-  that  such  condition  must  have  had  a  grad- 
senoe  of  proof  of  fraud  or  imposition,  ual  and  progressive  development,  requiring 
And  it  is  certain  that  however  ingenious  antecedent  lapse  of  time,  as  that  it  will 
the  fraud  or  coercive  the  influence  maybe,  continue,  when  once  proved,  for  any  con- 
st is  of  no  consequence,  if  there  is  intelli-  siderablo  period  thereafter.  The  decay  and 
gence   enough    to   detect   and    strength  loss  of  rigor  which  often  accompany  old 
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Persons  in  the  sea  service  are  frequently  under  the  pressure  of 
Wills  of  urgent  wants,  and  to  procure  an  immediate  supply  of 
seamen:       those  wauts  (such  as  an  outfit,  or  the  like)  thfey  will, 

age  furnish  the  most  common  illustration  ion  of  the  learned  judge  in  this  case  will 
of  this.    It  is  difficult  to  say  that  decla-  repay  a  careful  and  entire  perusal  of  it.  Di- 
rations  offered  to  establish  mental  facts  rect  proof  of  undue  influence  can  ncTcr,  or 
of  this  description  are  of  equal  weight,  at  least  but  rarely,  be  given,  and  ordinarilj 
whether  occurring  before  or  after  the  act  it  must  be  established  by  circumstances 
in  question.    But  if  they  are  equally  sig-  and  inferences,  to  be  drawn  from  facts,  and 
nificant  and  no  more  remote  in  point  of  the  character  of  the  transaction.    TheM 
time,  they  are  equally  competent,  and  may  facts  would  scarcely  be  known  to  tbe  sub- 
he  quite  as  influential  with  the  jury. ....  scribing  witnesses,  who  are  simply  called 
The  doctrines  thus  stated  are  maintained  to  attest  to  the  execution,  and  not  to  prore 
by  the  current  of  English  and  American  what  usually  would  be  beyond  their  knowl- 
authority."    See  Waterman  v.  Whitney,  edge.    Miller  P.  J.  in  Forman  v.  Smith,  7 
1  Keman,  157;  Comstock  v.  Hadlyme,  8  Lansing,  443,  449,  450.    See  McKeone  v. 
Conn.  254 ;  Moritz  v.  Brough,  16  Serg.  &  Barnes,  108  Mass.  344 ;  In  re  Ja<;kman,  26 
R.  402;    McTaggart    v.   Thompson,   14  Wise.  104;  Tingley  v.  Cowgill,48  Missoo. 
Penn.  St.  149,  154 ;  Robinson  r.  Hutchin-  291 ;  Titlow  v.  Titlow,  54  Penn.  St.  216 ; 
son,  26    Vt.  47;  Boylan    v.  Meeker,  4  Kevil  v.  Kevil,  2  Bush  (Ry.),  614  ;  Jack- 
Dutcher,  274 ;  Patteson  J.  in  Wright  v\  son  v.  Jackson,  32  Geo.  325.    So  it  was 
Tatham,  5  CI.  &  Fin.  715 ;  Reel  v.  Reel,  1  said  in  Beauhien  v.  Cicotte,  12  Mich.  459, 
Hawks,  248 ;    Howell  v.  Barden,  3  Dev.  that,  as  cases  of  this  class  are  determined 
442 ;  Cawthome  v.  Haynes,  24  Missou.  generally  upon  circumstantial  evidence,  a 
236;  Reynolds  v.  Root,  62  Barh.  250.  very  wide  range  of  inquiry  is  permitted  into 
On  the  other  hand,  "a  will  made  when  the  whole  chain  of  circumstances  attending 
fraud  or  compulsion  is  used  may  ncTcrthe-  the  preparation  of  the  will,  and  -where  tlie 
less  be  shown  to  be  the  free  act  of  the  fraud  and  undue  influence  are  imputed  to 
party,  by  proof  of  statements  in  which  the  the  wife  of  the  testator,  his  statements  that 
will  and  its  provisions  are  approved,  made  he  regretted  his  marriage,  that  he  was  not 
when  he  is  relieved  of  any  improper  infln-  master  at  home,  that  he  was  afraid  of  bis 
ence  or  coercion.    It  is  always  open  to  in-  wife,  and  was  compelled  to  submit  to  her 
quiry  whether  undue  influence  in  any  case  demands,  or    otherwise    there  would  be 
operated  to  produce  the  will ;  and  as  the  trouble  in  the  house,  are  admissible  evi- 
will  is  ambulatory  during  life,  the  conduct  deuce.  So,  where  a  will,  which  disinherited 
and  declarations  of  the  testator  upon  that  the  testator's  relatives  in  favor  of  his  wife, 
point  are  entitled  to  some  weight.  Indeed,  was  assailed  for  undue  influence  and  want 
the  fact  alone,  that  the  will,  executed  with  of  capacity,  it  was    held    competent  to 
due  solemnity  by  a  competent  person,  is  prove  the  wife's  abuse  of  the  husband's 
suffered  to  remain    unrevoked  for  any  con-  relatives,  and  her  quarrel  with  him  about 
siderable  time  after  the  alleged  causes  have  a  former  will  in  which  he  had  made  pro- 
ceased  to  operate,  is  evidence  that  it  was  vision  for  them.    It  is  also  admissible  to 
fairly  executed ;  to  meet  which,  to  some  prove  that  the  testator  made  no  complaiat 
extent  at  least,  statements  of  dissatisfac-  of  any  importunities  on  the  part  of  his 
tion  with  or  want  of  knowledge  of  its  con-  relatives,  where  it  appeared  that  the  wile 
tents  are   worthy  of  consideration    and  had  made  charges  of  such  importunities, 
clearly  competent,  however  slight  their  in-  Proof  may  also  be  given  of  former  wills, 
fluence  in  overcoming  the  fact  that  there  is  and  other  pecuniary  arrangements  for  the 
no  revocation."  Colt  J.  in  Shailer  v.  Bum-  wife,  as  bearing  upon  the  question  whether 
stead,  99  Mass.  125,126.    The  able  opin-  the   testator  has  understandingly  and  of 
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without  thought,  comply  with  almost  any  condition  proposed  to 
them.  These  temporary  necessities  have  been  considered  to  ope- 
rate on  them  as  a  sort  of  duress,  on  the  part  of  those  who  are  to 
furnish  the  supply ;  and  it  is  partly  on  this  consideration  that  the 
policy  of  the  law  has  been  extended  to  guard  the  testamentary 
acts  of  this  class  of  persons,  (e) 

By  statute  9  &  10  Wm.  3,  c.  41,  s.  6  (now  repealed,  but  re- 
enacted),  (/)  it  is  provided,  "that  no  will  of  any  sea-  ^^^^  ^^ 
man  contained,  printed,  or  written  in  the  same  inatru"  V®  ®*™*  . 

y  y  J,    instrument 

menty  paper,  or  parchment,  with  a  warrant  or  letter  of  with  a  war- 
attorney,  shall  be  good  or  available  in  law  to  any  intent  tomey,  in- 
or  purpose  whatsoever."  Soon  after  the  passing  of  this  ^**'^' 
statute,  the  case  of  Craig  v.  Lester  was  decided  upon  its  construc- 
tion. There  Sir  Charles  Hedges  held,  and  his  sentence  was  con- 
firmed by  the  delegates,  that  the  will  was  invalid,  though  exe- 
cuted on*  a  different  instrument  from  the  power  of  attorney.  (^) 
This  decision,  although  it  may  not  have  gone  beyond  the  spirit  of 
the  act,  must,  it  should  seem,  be  considered  as  a  bold  stretch  of 
the  words  of  it. 

The  case  of  Craig  v.  Lester  has  been  followed  by  numerous 
others  in  the  prerogative  court,  fully  establishing  that   wiiisof 
wills   made  by   mariners   as  securities    for   debts   are   l^ade^as 
void.  (A)     But  neither  the  statute  nor  these  decisions  Jeb!"in-'°' 
must  be  understood  as  making  the  relation  of  agent  and  valid: 

his  own  free  will  changed  his  settled  views,  missioned  officer  of  marines,  or  marine, 
Be«nbien  v.  Cicotte,  12  Mich.  459.  Wheth-  shall  be  deemed  good  or  valid  in  law,  to 
er  a  will  made  ander  undae  and  control-  any  intent  or  purpose,  which  shall  be  con- 
ling  infloence  maj,  when  the  influence  has  tained,  printed,  or  written  in  the  same  in- 
ceased  to  operate,  be  ratified  and  confirmed  strument,  paper,  or  parchment,  with  a 
by  snbseqaent  recognition,  see  O'Neall  power  of  attorney.  A  similar  enactment  is 
V,  "Emit,  1  Rich.  (S.  Car.)  80 ;  Lamb  v.  contained  in  stat.  28  &  29  Vict.  c.  72,  s.  4. 
Girtman,  26  Geo.  625;  Taylor  v.  Kelly,  (g)  Delegates,  1 1  th  June,  1714,  cited  by 
SI  Ala.  59.  The  exercise  of  undue  influ-  Sir  John  Nicholl,  in  Zacharias  v.  Collis,  3 
enoe  to  prevent  a  testator  from  revoking  Phillim.  189. 

his  will, is  not  sufficient  ground  for  setting  {h)  Leake  v.  Harwood,  3  Phillim.  190; 

aside  the  will.    Floyd  v.  Floyd,  3  Strobh.  Anderson  v.  Ward.  3  Phillim.  1»0,  cited  by 

44.]  Sir  John  Nicholl;  Moore  v.   Stevens,  3 

(e)  Zacharias  V.  Collis,  3  Phillim.  177.  Phillim.   190,  in  note  (a);  Zacharias  v. 

(/)  The  BULL  9  ft  10  W.  3,  c.  41,  s.  6,  Collis,  3  Phillim.  176 ;  S.  C.  1  Cos  temp. 

WAS  repealed  and  reSnacted  by  the  stat.  55  Lee,  409.    See,  aUo,  Hay  i;.  Mullo,  2  Chs. 

G.  3»  c.  60,  a.  4.    The  latter  statute  was  temp.  Lee,  273 ;  liumsny  v.  Ctilrat,  2  Cas. 

itadf  repealed  by  the  stat.  U  G.  4  and  1  temp.  Lee,  322 ;  Master  v.  Stone,  2  Cas. 

W.  4,  c  20,  which  last  act  provides  that  no  temp.  Lee,  339. 
will  of  any  petty  officer,  seaman,  non-com- 
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seamaTi,  or  the  circumstance  of  the  seaman  being  indebted  to  his 
agent,  an  absolute  defeasance  to  the  will,  so  that  it  could,  in  no 
case,  be  valid.  The  proper  result  to  be  deduced  is,  that  when  the 
relation  of  agent  and  seaman  exists,  there  must  be  clear  proof, 
not  only  of  the  subscription  of  the  deceased  to  the  instrument,  but 
also  of  his  knowledge  of  its  nature  and  efifect :  that  wherever  it  is 
executed  merely  as  a  security  for  a  debt,  it  shall  not  operate  as  a 
testamentary  disposition  of  the  whole  property ;  but,  on  the  other 
hand,  though  there  may  be  a  debt,  yet  if  there  be  satisfactory  evi- 
dence that  the  testator  intended  to  dispose  of  his  property  by  will, 
the  instrument  shall  be  valid,  (i) 

Seats  as  to  ^^^^  equity  of  these  statutes  cannot  be  extended  be- 
wiiis  of        yond  the  wills  of  mariners,  so  as  to  invalidate  the  wills 

other  per-       ^  ^  ' 

•ons.  of  other  persons  given  to  secure  debts,  (y) 

With  regard  to  feme  coverts^  our  law  differs  still  more  materi- 
Femt  CO-  ally  from  the  civil.  Among  the  Romans  there  was  no 
^^^'  distinction :   a   married  woman  was  as   capable   of  be- 

queathing as  a  feme  sole.  (A)  But  with  us  a  married  woman  is 
generally  not  only  *  utterly  incapable  of  devising  lands  (being  ex- 
oTS'il.g  cepted  out  of  the  statute  of  wills,  34  &  35  Hen.  8,  c. 
a  will:         5^^  ^^1^  ijy^  j^igQ  gjjg  jg  incapable  of  making  a  testament 

of  chattels^  without  the  license  of  her  husband ;  and  such  a  will, 
being  considered  a  mere  nullity,  (A^)  will  not  be  admitted  to  pro- 
bate in  the  court  of  probate :  (Z)  for  all  her  personal  chattels  are 
absolutely  his  and  he  may  dispose  of  her  chattels  real,  or  shall 
have  tliem  to  himself,   if  he  survives  her.  (P)     It  would  there- 

(f*)  Zaclmrtas  v.  CoUis,  3  Phillim.  202,  Bransbj  v.  Haines,  1  Cas.  temp.  Lee,  120 ; 

203,  204.  Sec,  also,  Deardsley  v,  Fleming,  Tucker  v.  Inman,  4  M.  &  Gr.  1076. 

2  Cas.  temp.  Ixh*,  98.  (/i)  [The  law  upon  thi<)  subject,  both  as 

(j)  Flornnco  v.  Florance,  2  Cas.  temp,  to  the  rightn  of  a  married  woman  in  her 

Lee,  87.  property,  real  and  personal,  while  living, 

(k)  2  Bi.  Com.  497.  and  as  to  her  powi-r  of  disposing;  of  it  at 

(k^)  I  And  tlic  husband  could  not  enable  her  decease,  hast  been  very  much  changed 

his  wife,  whilst  covert,  either  by  his  assent  in  her  favor  by   modern    legi^lation  in 

or  by  any  other  means,  to  pass  the  legal  many  of  the  American  States.     To  keep 

title  to  her  lands  by  devise.   West  v.  West,  pace  with  this  1egi^lation  requires  a  care- 

4  Rand.  380;  Osgood  v.  Breed,  12  Mass.  ful  ati<>ution  to  the  statutes  of  each  state, 

525  ;  Wakt  field  t^.  Phelps,  37  N.  H.  295.]  and  from  those  only  can  the  present  state 

{k^)  [Sec  Eastman  J.  in  Wakefield  v,  of  the  law  be  learned.    This  fchonld  be 

Phelps,  37  N.  H.  299 ;  O.«good  v.  Breed,  constantly  bume  in  mind  while  seeking 

12  Mass.  525;  2  Kent,  170;  4  Kent,  505;  for  the  law  regarding  the  testamentary 

ewlin  u.  Freeman,  1  Ired.  (Law)  514.]  power  of  married  women.    As  to  wUIb: 

(/)  Stcadman  v.  Powell,  1    Add.  58 ;  A  married  woman  in  Massachusetts  may 
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fore  be  extremely  inconsistent  to  give  her  a  power  of  defeating 
that  provision  of  the  law,  by  bequeathing  those  chattels  to  an- 
other, (m)  The  stat.  1  Vict.  c.  26,  has  made  no  alteraiion  in  the 
law  with  respect  to  the  testamentary  capacity  of  a  feme  covert ; 
for  by  sect.  8  it  is  provided  and  enacted,  that  "  no  will  made  by 
any  married  woman  shall  be  valid,  except  such  a  will  as  might 
have  been  made  by  a  married  woman  before  the  passing  of  this 
act."  But  this  section  does  not  exclude  the  wills  of  married 
women  from  the  operation  of  the  24th  section,  (n)  as  to  a  will 
speaking,  as  to  the  real  and  personal  estate  comprised  in  it,  as  if 
executed  immediately  before  the  testator's  death,  (o)  or  of  the  27th 
section,  as  to  a  general  gift  being  an  execution  of  a  power,  (p) 
[The  disability  of  coverture  differs  materially  from  that  of  in- 
fancy, idiocy,  or  lunacy.  It  does  not  arise  from  natural  infirmity, 
but  is  the  creature  of  civil  policy,  and  may  be  dispensed  with  at 
the  pleasure  of  the  contracting  or  disposing  parties  through  whom 
the  property  is  derived,  so  far,  at  least,  as  the  iu%  disponendi  is 
concerned,  while  the  contrary  has  been  decided  with  respect  to 
infancy,  which  alone  of  the  other  enumerated  disabilities  could  ad- 
make  a  valid  will  of  her  real  and  separate  tis,  withoat  the  assf^nt  of  hrr  hu>band. 
persoDal  estate  in  the  same  manner  as  if  Marshall  v.  Berry,  13  Alh  n,  43.  By  the 
she  were  sole,  but  such  will  shall  not  op-  present  (1869)  law  of  Maryland,  a  married 
erate  to  deprive  her  husband  of  more  woman  has  the  power  of  dcvibing  in  the 
than  one  half  of  her  personal  property  same  manner  and  with  the  same  effect,  as 
without  his  consent  in  writing,  nor  shall  if  she  were  single,  all  the  pr«>pcriy,  real 
it  operate  to  destroy  or  impair,  or  enable  and  personal,  which  belonged  to  her  at 
her  to  destroy  or  impair,  his  rights  as  the  time  of  her  marriage,  if  that  took  place 
tenant  by  curtesy  in  her  real  estate,  since  the  adoption  of  the  code  (in  1860), 
Genl.  Sts.  c.  109,  §§  9,  10.  With  the  and  all  the  property  which  she  may  have 
husband's  consent  in  writing  a  married  acquired  or  received  since  that  |X!riud  by 
woman's  will  is  effectual  to  pass  all  her  purchase,  gift,  grant,  devise,  lieqiiest,  or  in 
real  and  personal  estate,  including  his  course  of  distribution.  Schull  v.  Murray, 
right  as  tenant  by  curtesy.  SiUby  v.  Bui-  32  Md.  9.  See  Buchanan  v.  Turner,  26 
lock,  10  Allen,  94.  The  indorsement  of  Md.  1.  As  to  Pen  n  sylvan  in,  see  Dickin- 
tbe  assent  of  the  husband  upon  the  will,  son  v.  Dickinsbn,  61  Pcnn.  St.  401.  As 
daring  the  lifetime  of  the  wife,  seems  to  be  to  Tennessee,  see  Code,  §  2168;  Johnson 
a  condition  precedent  to  the  validity  of  the  p.  Sharp,  4  Coldw.  (Tt-nn.)  45.] 
will,  as  a  tratamentary  instrument.  Smith  (m)  Andrew  Ognell's  ease,  4  Co.  51  6; 
r.  Sweet,  1  Cuah.  470.    Butnotwithstand-     2  Bl.  Com.  498. 

ing  thcifivct  of  this  statute  respecting  the        (re)  See  post,  pt.  i.  bk.  ii.  ch.  iv.  §  ii. ; 
necessity  of  the  husbdnd's  assent  to  the    pt  iii.  bk.  iii.  ch.  iv.  §  viii. 
(nil  action  of  his  wife's  will,  it  is  settled        (o)  Thomas  v.  Jones,  1  De  G.,  J.  &  S. 
that  ^he  has  power  to  make  a  valid  dispo-    63. 

sition  of  cp  cific  articles  of  her  separate        {p)  Thomas  v,  Jones,  1  Do  G.,  J.  &  S. 
personal  property  by  a  donatio  causa  moT'    63 ;  Bernard  v,  MinshuU,  Johns.  276. 
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mit  of  any  question  being  raised  on  the  subject ;  (  jt?^)  as,  of  course, 
any  attempt  to  give  a  power  of  disposition  to  an  idiot  or  lunatic 
would  be  abortive,  (je?^)] 

Since  the  husband  has  no  beneficial  interest  in  the  personal 
except  of  estate  which  the  wife  takes  in  the  character  of  execu- 
property  to  trix,  and  as  the  law  permits  her  to  take  upon  herself 
is  entitled  that  officc,  it  enables  her,  in  exception  to  the  general  rule 
droit,  as  that  a  married  woman  cannot  dispose  of  property,  to 
executrix.    ^^^^  ^  ^jjj  ^^  ^^^  instance,  without  the  consent  of  her 

husband;  restricted,  however,  to  those  articles  to  which  she  is 
entitled  as  executrix.  (9)  The  effect  of  such  an  instrument  is 
merely  *  to  pass,  by  a  pure  right  of  representation,  to  the  testator 
or  prior  owner,  such  of  his  personal  assets  as  remain  outstanding, 
and  no  beneficial  interest  which  the  wife  may  have  in  any  part  of 
them :  and  with  respect  to  the  assets  which  may  have  been  re- 
ceived by  the  feme  executrix  during  the  mamage,  and  not  dis- 
posed of,  they  immediately  become  the  husband's  property,  and 
are  not  affected  by  the  will,  (r) 

As  the  husband  may  waive  the  interest  which  the  law  bestows 
Husband  o^  him,  he  may  empower  the  wife  to  make  a  will  to 
tl'Sis*^"*  dispose  of  her  personal  estate,  (r^)  Thus  a  husband 
wife's  will:  u^ay  assent  to  his  wife's  will,  and  such  assent  entitles  the 
wife's  executor  to  claim  such  articles  of  her  personal  estate  which 
would  have  been  her  husband's  as  her  administrator.  («) 

£ut  in  order  thus  to  establish  a  will,  the  general  assent  that  the 
he  must  as-  ^^^®  ^^^7  ™ake  a  will  is  not  sufficient;  it  should  be 
sent  to  the   ghowu  that  he  has  consented  to  the  particular  will  that 

particular  ^ 

will:  she  has  made,  (t)  and  his  consent  should  be  given  when 

(pi)  [Hcarle  V.  Greenbank,  3  Atk.  897 ;  Osgood  v.  Breed,  12  Mass.  525,  532; 
1  Ves.  sen.  298.  Contra,  of  a  power  sim-  Holman  v.  Perry,  4  Met.  492 ;  Morse  v. 
ply  collateral,  Grange  v.  Tiving,  Bridg.  by  Thompson,  4  Gush.  562 ;  Fisher  v.  Kim- 
Ban.  107  ;  2  Sug.  Pow.  App.  (7th  ed.).]  ball,  17  Vt  323;  Emery  v.  Neighbor,  2 

(p>)  [1  Jarman  Wills  (3d£ng.  ed.),  33.]  Halst.  142;  Heath  p.  Withington,6  Cosh. 

iq)  Scammell  v.   Wilkinson,  2    East,  497;  Ex  parte  Fane,  16  Sim.  406.    Bnt 

552;    1  Roper  on   Hush.  &  Wife,    188,  see  Hood  ».  Archer,  1  McCord,  225,  477 ; 

189,  2d  ed. ;  Tucker  v.  Inman,  4  M.  &  Newel Vs  case,  2  McCord,  453.    But  not  of 

Gr.  1076 ;   [Cutter  v.  Butler,  25  N.  H.  her  lands.     See  ante,  53,  note  {k^).] 

353.]  (s)  1  Roper  on  Hush.  &  Wife,  170,  3d 

(r)  Hodsden  v,  Lloyd,  2  Bro,  C.  C.  534,  ed. ;  Tucker  v.  Inman,  4  M.  &  Gr.  1076 ; 

543  ;  2  East,  556,  557  ;  1  Roper  on  Husb.  [George  v.  Bussing,   15   B.  Mon.  558.] 

&  Wife,  189.  2d  ed.  As  to  what  such  articles  are,  see  pott,  pt. 

(fi)  [Newlin  v.  Freeman,  1  Ired.  (Law)  ii.  bk.  m.  ch.  i.  §  iii. 

514 ;  Cutter  v,  Butler,  25  N.  H.  354,  355 ;  (t)  Rex  v.  Bettesworth,  2  Stra.  891 ; 
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it  is  proved,  (u)  He  may,  therefore,  revoke  his  consent  at  any 
time  during  his  wife's  life,  or  after  her  death  before  probate.  (2;) 
Bat  this  consent  may  be  implied  from  circumstances ;  (2^^)  what  is 
and  if  after  her  death  he  acts  upon  the  will,  or  once  assent: 
agrees  to  it,  he  is  not,  it  seems,  at  liberty  to  retract  his  assent, 
and  oppose  the  probate,  (y)  And  when  the  will  is  *  made  in  pur- 
suance of  an  express  agreement  or  consent,  it  is  said  that  a  little 
proof  will  be  sufficient  to  make  out  the  continuance  of  the  con- 
sent after  her  death,  (z) 

This  assent  on  the  part  of  the  husband  is  no  more  than  a 
waiver  of  his  rights  as  his  wife's  administrator,  (a)  It  hasband's 
therefore  can  only  give  validity  to  the  instrument,  in  "\^?^5^°^J 
the  event  of  his  being  the  survivor.  Hence  it  follows,  ^^  survive. 
that  if  he  die  before  his  wife,  her  will  is  void  against  her  next  of 
kin,  so  far  as  it  derived  its  effect  from  his  consent;  and  it, 
therefore,  does  not  pass  the  right  to  property  bequeathed  to  her 
daring  the  coverture.  (6) 

If  the  circumstances   take  place   before  the  first  of  January, 
1838  (and  consequently  the  case  does  not  fall  within  the  a  widow 
operation  of  the  stat.  1  Vict.  c.  26),  a  widow  after  the   recogiution 

[Cutter  tf.  Butler,  25  N.  H.  357  ;  George  v.  power,  and  also  of  a  fund  over  which  she 

Bussing,  15  B.  Mon.  558.]  had  no  power,  and  made  her  hushand  her 

(y)  Henlej  v.  Philips,  2  Atk.  49.     [But  executor,  and  he  prored  her  will  generally, 

tee  Smith  v.  Sweet,  I    Cush.  470,  cited  Sir  L.  Shadwell  V.  C.  held  that,  as  to  the 

ante,  53,  note  (/  ).]  latter  fund,  the  will  was  valid,  as  being 

(x)  Swinbi  pt.  2,  s.  9,  pi.  10;  1  Boper  made  exassensik  viri.  Ex  parte  Fane,  16 
on  Husb.  &  Wife,  170,  by  Jacob;  4  Sim.  406.  [The  decree  of  the  probate  opurt  * 
Bum  £.  L.  52 ;  Brook  v.  Turner,  1  Mod.  establishing  the  will  of  a  married  woman 
211 ;  2  Mod.  170 ;  [George  v.  Bussing,  15  is  conclusive  of  the  validity  of  the  will,  and 
B.  Mon.  558.  It  has  been  held,  that  the  of  course  of  her  right  to  make  it.  Par- 
husband  may  revoke  his  assent  to  a  will  kerv.  Parker,  11  Cush.  519;  Poplin  v. 
made  br  his  wife  of  her  personal  property,  Hawke,  8  N.  H.  124;  Jndson  v.  Lake,  3 
provided  it  be  done  before  probate,  in  £s-  Day,  318 ;  Osgood  v.  Breed,  12  Mass.  531 ; 
tate  of  Wagner,  2  Ashmead,  448.]  Cutter  v.  Butler,  25  N.  H.  343,  359 ;  Ward 

(xi)  [Cutter  V.  Butler,  25  N.  H.  357,  v.  Glenn,  9  Rich.  (Law)  127.] 

35S ;  Grimke  p.  Grimke,  1  Desaus.  366 ;  (z)  Boper,  ubi  supra ;  Brook  v.  Turner, 

Smclie  v.  Reynolds,  2  Desaus.  66.]  2  Mod.  173.    See,  also,  Mr.  Eraser's  note 

(jr)  Roper,  ubi  supra.    Accordingly,  in  to  Forse  &  Hembling's  case,  4  Co.  61  b. 

Maas  V.  Sheffield,  Prerog.  M.  T.  1845,  4  (a)  1  Roper  on  Husb.  &  Wife,  170;  In 

Notes  of  Cas.  350;  S.  C.  1  Robert.  364 ;  it  the  Goods  of  Smith,  1  Sw.  &  Tr.  127,  per 

was  held  by  Sir  H.  Jenner  Fust,  that  if.  Sir  C.  Cresswell.                , 

after  the  death  of  the  wife,  the  husband  (6)  Stevens  v,  Bagwell,  15  Ves.  156 ; 

does  assent  to  a  particular  will,  he  is  bound  Roper,  «6i  supra;   Price  v,  Parker,   16 

by  that  assent.    [Cutter  v.  Butler,  25  N.  Sim.  198 ;  Noble  v.  Phelps,  L.  R.  2  P.  & 

H.  357.]     Where  a  wife  made  a  will,  dis-  D.  27&-283. 

posing  of  a  fund  over  which  she  had  a  ffi^l 
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■«*  °P  ^^^  death  of  her  husband  may,  without  any  formal  repub- 
during  CO-  Hcation,  recognize  lier  will  made  during  her  coverture ; 

V6rtur6   or 

one  made  and  the  instrument,  by  such  a  recognition,  will  operate 
femeMle.  ^8  a  new  will.  (<?)  So  (though  if  a  will  be  made  before 
marriage,  and  the  wife  survive  the  husband,  the  will  does  not  re- 
vive by  and  upon  the  mere  death  of  the  husband),  a  woman  by 
recognition,  without  any  formalities,  may  republish,  during  her 
widowhood,  a  will  that  she  made  when  a  feme  sole,  aud  such 
will  is  then  equally  valid,  as  to  personalty,  as  if  made  in  her 
widowhood,  (d)  But  by  reason  of  the  stat.  1  Vict.  c.  26,  no  such 
recognition  made  on  or  after  the  1st  of  January,  1838,  can  be 
effectual,  notwithstanding  the  will  itself  were  made  before  that 
date,  (e) 

Hitherto  the  subject  has  only  been  considered  with  respect  *to 
cases  of  wills  which  are  merely  valid  by  the  husband's  consent 
Will  of  to  waive  his  rights  as  administrator.  But  it  often  occurs 
madeln**^  that  the  will  of  a  married  woman  is  made  in  purauance 
Sf*iSree-*    ^^  *^  agreement  before  marriage,  or  of  an  agreement 

ment  be-  made  after  marriage,  for  consideration.  Wills  of  mar- 
fore  mar-         ^  o  ' 

riage.orby  ried  women  made  under  such  circumstances  fall  under 
power :  the  Same  rules  as  those  made  by  a  feme  covert,  by  vir- 
tue of  a  power ;  (/)  concerning  which  it  is  thought  more  ad- 
visable to  refer  the  reader  to  the  several  able  treatises  on  that 
subject,  than  to  enlarge  this  work  by  a  farther  discussion  of 
not  avaiia-   it,  (qt)     It  must  Still  be  remarked,  that  although  a  dif- 

ble  without  ij.  1  .-I  . 

probate.  ferent  rule  formerly  prevailed,  a  testamentary  appoint- 
ment of  such  a  nature  by  a  wife  cannot  now  be  made  available, 
either  at  law   or  equity,   without  probate.  (A)      The  court  of 

(r)  Miller  t;.  Brown,  2  Hagg.  209 ;  Bra^  probate  of  such  wills,  sec  Goods  of  Thorild, 

ham  t;.  Burchell,  3  Add.  264.  16  L.  T.  N.  S.  853 ;   of  Fenwiik,  L.  R. 

(d)  Long  V,  Aidrud,  3  Add.  48.  1  P.  &  D.  319  ;  of  Morgan,  L.  li.  1  P.  & 

(e)  Sec  post,  pt.  I.  bk.  ii.  eh.  it.  [The  D.  323  ;  of  Hallyburton,  L.  U.  1  P.  &  D. 
will  of  a  married  woman,  otherwise  invalid,  90;  Paglar  v.  Tongue,  L.  K.  1  P.  &  D. 
in  not  rendered  valid  merely  by  reason  of  158;  Cutter  v.  Butler,  25  N.  U.  343, 
her  husband's  death  in  her  lifetime;  it  359.] 

must  be  republished.    Be  WolJaston,  12  {g)  2  Roper,  c.  19,  s.  3;   Siigden  on 

W.  R.  18.]  Powers,  eh.  3;  as  to  the  husband's  right 

(/)  1   Roper  on  Hasb«  &  Wife,  170;  to  adroinistraiion,  cce/^rori/m.  see />os^,  pt.  i. 

Tucker  v.  Inman,  4  M.  &  Gr.  1077.    See,  bk.  it.  ch.  iii.  §  Tii. ;  bk.  v.  eh.  ii.  §  i. 

also,  Ex  parte  Tucker,  1   M.  &  Gr.  519  ;  {h)  Ross  v.  Ewer,  3  Atk.  160 ;   Stone 

Car.  &  M.  82  ;  [2  Kent,  170, 171 ;  Picquet  v.  Forsyth,  Pougl.  708 ;  Jenkin  v.  White- 

V.  Swan,  4  Mason,  455 ;  Rich  v.  Cockell,  house,  1  Burr.  431 ;  Rich  v.  Cockell,  9  Ves. 

9  Ves.  369;  post,  61,  note  (z^).    As  to  the  376  ;  2  Roper,  188,  note  (</),  by  Jacob; 
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probate,  however,  will  allow  sucsji  appointment  to  be  proved 
without  the  husband's  consent  (the  probate  being  lim-  p^bate 
ited  to  the  property  comprised  in  the  power),  (t)  al-  SfJ?*|^ 
though  its  former  practice  was  to  require  the  husband's  «uch  a  wUi 
concurrence  before  it  would  admit  the  instrument  to  husband's 
probate.  (A)  Formerly  the  court  of  probate  did  not  *^""°  * 
take  upon  itself  to  enter  with  any  great  minuteness  into  the  con- 
struction of  the  powers  under  which  wills  of  this  kind  were  ex- 
ecuted, (Z)  or  as  to  the  due  compliance  *  with  their  conditions,  (m) 
But  according  to  the  modern  practice,  until  the  decision  of  the 
case  of  Barnes  v.  Vincent  (hereafter  mentioned),  the  court  of 
probate  considered  itself  bound  to  decide  in  the  first  instance, 
not  only  whether  there  was  a  power  authorizing  the  testamen- 
tary act,  but  also  whether  the  power  had  been  duly  executed, 
before  it  gave  the  instrument  the  sanction  of  its  seal,  (n)  Yet 
if  the  court  felt  any  real  doubt  on  the  point,  it  was  always 
deemed  the  safer  course  to  admit  the  paper  to  probate,  inasmuch 
as  the  production  of  such  a  probate  will  not  alone  be  sufficient 
to  induce  a  court  of  equity  to  act  upon  it ;  for,  with  respect  to 
olher  special  circumstances  which  may  be  required  to  give  the 
instrument  effect  as  a  valid  appointment,  viz,  attestation,  sealing, 
&c.  the  temporal  courts  have  never  been  contented  with  the 
judgment  of  the  spiritual  court :  (c)    whilst  on  the  other  hand, 

Sterens  v.  Bagwell,  15  Yes.  139  ;  Sugden  tion  of  the  execator,  and  exhibited.  Tem- 
on  Powers,  332,  4th  cd.;  Tacker  v.  In-  pie  v.  Walker,  3  Phillim.  394.  So  ad- 
nan,  4  M.&  Gr.  1049;  Tatnall  v.  Hankej,  ministration  with  the  will  of  a  married 
2  Moore  P.  C.  342,  351 ;  Goldsworthy  woman  annexed,  as  executed  in  pursuance 
p.  Crosfiley,  4  Hare,  140 ;  [Pfcqnet  v,  of  a  power,  was  refused,  the  power  not 
Siran,  4  Mawn,  443 ;  Cotter  v,  Butler,  being  before  the  court.  In  the  Goods  of 
25  N.  H.  353,  354 ;  Newburyport  Bank  Monday,  1  Curt.  590. 
r.  Stone,  13  Pick.  423  ;  Osgood  v.  Breed,  (m)  1  Phillim.  353  ;  Braham  v.  Burch- 
12  Mass.  525;  Holman  p.  Perry,  4  Met.  ell,  3  Add.  264 ;  Draper  c.  Hitch,  1  Hagg. 
492, 498;  Whitfield  v.  Hurst,  3  Ired.  Eq.  675. 

242;  Heath  p.  Withington,  6  Cuah.  497,  (n)  Allen  r.Bradshaw,  1  Curt.  110, 121 ; 

500;  West  v.  West,  3  Rand.  373.]  In  the  Goods  of  Biggar,  2  Curt.  336. 

(i)  See  poet,  pt.  I.  bk.  it.  ch.  iii.  §  yii.  (o)  Rich  v.  Cockell,  9  Ves.  376 ;  2  Roper 

{k)  Tappenden   v,  Walsh,   1    PbiUim.  on  Husb.  &  Wife,  189;  Price  v.  Parker, 

352;  Moss  o.  Brander,  lb.  254;  Roper,  M  16  Sim.  198.    However,  if  the  instrument 

tvpra.     See,  also,  Boxley  v,  Stubington,  has  been  admitted  to  probate,  a  court  of 

2*Cas.  temp.  Lee,  540 ;   Keller  v,  Bevoir,  equity  is  precluded  from  questioning  It  om 

lb.  563.  a  will ;  and  the  only  office  of  that  court  is 

(/)  It  has  been  held  that  if  the  will  be  to  see  that  it  has  been  duly  executed  and 

eon  tested,  the  deed  from  which  the  power  attested  according  to  the  power.   Douglas 

is  derived  must  be  pleaded  in  the  allega-  v.  Cooper,  8  My.  &  K.  378 ;  Whicker  o. 
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if  the  court  of  probate  should  reject  the  paper,  its  decision  would 
be  final;  as  the  court  of  construction  will  not  proceed  to  the 
consideration  of  the  effect  of  any  testamentary  paper,  till  it  has 
been  proved  in  the  probate  court,  (p^  But  at  last,  in  the  case 
without  ^^  Barnes  v.  Vincent,  (g)  it  was  held  by  the  judicial 
f"^a»^**"  ^^°^"^^^*^®  of  ^^^  privy  council  (reversing  the  decision 
whether  it  of  the  prerogative  court  of  Canterbury),  that  the  proper 
isedbythe  course  f  or  the  *  ecclesiastical  court  is  to  grant  probate 
lu^xecu-  wheresoever  the  paper  professes  to  be  made  and  exe- 
^^^'  cuted  under  a  power,  and  is  made  by  one  whose  capacity 

and  testamentary  intention  are  clear,  and  no  other  objection  occurs 
save  those  connected  vrith  the  power  (for  example,  no  objection  on 
the  provisions  of  the  wills  act),  and  to  leave  the  court  which  has 
to  deal  with  the  rights  under  that  instrument,  to  decide  whether  or 
not  it  is  authorized  by  that  power  and  by  its  execution.  Their 
lordships  appear  further  to  have  been  of  opinion,  that,  on  a  power 
being  alleged,  the  ecclesiastical  court  should  grant  probate,  with- 
out going  into  any  question  as  to  the  existence  of  the  power.  The 
decision  in  this  case  was  declared  by  their  lordships  to  be  a  resto- 
ration of  ^^  the  ancient  and  laudable  practice  "  of  the  ecclesiastical 
court. 

It  may  be  remarked  that,  in  this  case,  the  will  had  been  exe- 
cuted in  1826,  and,  therefore,  before  the  new  statute  of  wills  (1 
Vict.  c.  26)  had  come  into  operation.  By  the  10th  section  of  that 
act  the  will  of  a  married  woman  who  has  a  right  to  make  a  will 
under  a  power  must,  in  order  to  be  valid,  be  executed  in  the  same 
manner  as  is  required  by  that  statute  in  respect  of  all  other  wills ; 
and  if  it  be  so  executed,  it  is  enacted  that  the  will  shall  be  a  valid 
execution  of  the  power  (as  tax  as  respects  the  execution  and  attes- 
tation),  notwithstanding  the  terms  of  the  power  require  some 
addition  or  other  form  of  execution  or  solemnity.  It  follows  that 
some  of  the  reasons  of  inconvenience,  by  which  the  court  was 
influenced  in  this  case  of  Barnes  v.  Vincent,  apply  with  less  force 
to  the  case  of  a  will  executed  after  the  new  statute  b^an  to 
operate.    And  on  this  account,  in  the  subsequent  case  of  Este  v. 

Hume,  7  H.  L.  Cos.  184,  144.     Bat  see  {p)  I  Curt.  121, 122;  In  the  Goods  oC 

Morgan   v.  Annis,  13  De  G.  &  S.  461.  Biggar,  2  Cart  336.    See  jmmT,  pt.  i.  bk 

pif  no  special  fonnalides\re  prescribed,  it.  cb.  iii.  §  ix.     Bat  see,  also.  Golds- 

the  decree  of  the  eoclesiastical  coart  gran^  wortbj  o.  Crosslej,  4  Hare,  140, 145. 

ing  probate  is  of  conrse  finaL    Ward  v.  (9)  4  Notes  of  Gas.  Sappl.  zxi. ;  S.  C. 

Ward,  11  BeaT.  377.]  5  Moore  P.  C.  201. 
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£^te,  (r)  Sir  H.  Jenner  Fust  thought  that  the  dicta  in  the  privy 
council,  above  stated,  leading  to  the  conclusion  that  the  ecclesi- 
astical court  has  no  right  to  look  to  the  power,  must  be  construed 
in  reference  to  the  law  prior  to  the  year  1838 ;  and  the  learned 
judge  held  that  an  allegation  propounding  a  will,  dated  in  1845, 
of  a  married  *  woman,  and  alleging  it  to  have  been  made  in  pur- 
suance of  a  deed  of  settlement,  but  without  producing  the  deed, 
must  be  reformed  by  pleading  and  annexing  that  instrument.  In 
the  progress  of  the  case,  however,  the  same  judge  held  that  the 
court  had  no  jurisdiction  to  try  the  validity  of  the  power.  With 
reference  to  the  observations  of  Sir  H.  Jenner  Fust,  it  may  be 
remarked  that  the  statute  does  not  appear  at;  all  to  affect  the 
jurisdiction  of  the  court  of  probate  in  these  matters.  It  merely 
enacts  that  powers  to  be  exercised  by  testamentary  acts  shall, 
as  to  the  mode  of  execution,  be  the  same  as  in  ordinary  testa- 
mentary instruments.  The  court  of  probate  must  decide  whether 
this  form  of  execution  has  been  duly  complied  with.  But  its 
judgment  is  no  more  binding  on  a  court  of  equity  than  before  the 
statute.  («} 

In  these  cases  where  a  will  is  made  by  a  married  woman  under 
a  power,   her  executors  do  not   take  jure  representa-  ^!5°^°  y. 
tianis^  but  merely  under  the  power  which  she  was  au-  of  a  mar- 
thorized  to  exercise  by  making  a  will  as  to  particular  an  made 
property.     And,  consequently,  the  title  of  her  executors   ^^er  take 
cannot  extend  beyond  the  property  disposed  of  by  her  j^^*^^ 

will.  (<)  ietUaiumii. 

By  rule  16,  1862,  P.  R.  (nonKK>ntentious  business),  in  grant- 
ing probate  of  a  married  woman's  will  made  by  virtue   g  ^j^  ^^ 
of  a  power,  or  administration  with  such  will  annexed,  ij^^,  mnt 
the  power  under  which  the  will  purports  to  have  been  to  specify 
made  must  be  specified  in  the  grant.  "^^  ^''''' 

The  divorce  act  (1857),  section  21,  enacts,  "  that  a  wife  who 
has  obtained  a  protection  order  by  reason  of  her  husband   Will  of 
having  deserted  her,  shall,  during  the  continuance  thereof,   of  prop- 
er) 2  Robert.  851.  (t)  Tugman  v.  Hopkins,  4  M.  &  Gr. 
(s)  Brenchley  v.  Lynn,  2  Robert  461,    389 ;  O'Dwyer  v,  Geare,  1   Sw.  &  Tr. 
per  Dr.  Lashington.  See,  also,  Do  Cbate-    465.    And,  consequentlj,  there  is  an  in- 
Uin  V.  De  Pontigny,  1  Sw.  &  Tr.  411,    testacy  as  to  property  not  disposed  of  by 
io  which  case  Sir  C.  Cresswell  recognized    the  power, 
and  acted  on  the  principle  laid  down  in 
Bamea  v.  Tincent.  L^^J 
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crt;r  Me-       \yQ  and  be  deemed  to  have  been,  durinfc  such  desertion 

quired  ,  ,        .  , 

after  A  pro-  of  her,  in  like  position  in  all  respects,  with  regard  to 
ontor  r  property,  as  *  she  would  be  if  she  had  obtained  a  decree 
of  jadicial  separation." 

And  by  the  25th  section,  referring  to  property  acquired  by  the 
after  a  ju-  ^ife  from  the  date  of  the  sentence  of  judicial  separa- 
aration.  tion,  it  is  provided  that  ^^  such  property  may  be  disposed 
of  by  her  in  all  respects  as  a  feme  sole^  and  on  her  decease  the 
same  shall,  in  case  she  shall  die  intestate,  go  as  the  same  would 
have  gone  if  her  husband  had  been  then  dead."  Under  these  en- 
actments, a  woman,  having  been  deserted  by  her  husband,  ob- 
tained a  protection  order  by  reason  of  his  desertion.  On  her  death, 
in  the  life  of  her  husband,  intestate,  the  court  decreed  letters  of 
administration,  limited  to  such  personal  property  as  she  had  ac- 
quired or  become  possessed  of  since  the  desertion,  without  specify- 
ing of  what  that  property  consisted,  to  be  granted  to  one  of  her 
next  of  kin.  (w). 

It  need  hardly  be  observed,  that  if  a  will  of  a  married  woman, 
Will  an-  in&de  under  a  power,  be  obtained  by  the  husband  by 
duly  ob-  undue  influence  and  marital  authority,  contrary  to  her 
unduly  de-  real  wishes  and  intentions,  such  will  not  be  admitted  to 
mai^uiau-  probate,  (x)  So  if  a  wife  have  power  to  dispose  of 
t  0  ty.  property  by  her  will,  makes  her  will,  and  afterwards 
destroys  it  by  the  compulsion  of  her  husband,  it  may  be  estab- 
lished, upon  satisfactory  proof  of  its  having  been  so  destroyed,  and 
also  of  its  contents  and  execution,  (y) 

Besides  this  case  of  a  will,  made  by  a  married  woman  by  virtue 
Will  of  q£  i^  power,  there  are  other  circumstances  under  which 
Mfiofper-  a  will  made  by  her  is  valid  without  the  assent  of  her 
settled,  or  husband,  viz,  where  personal  property  is  actually  given 
blMttied,  ^^  *  settled,  or  is  agreed  to  be  given  or  settled,  to  the 
arau^uM?*  s^pAi^ate  use  of  the  wife.     In  such  a  case  it  has   been 

(u)  In  the  Goods  of  Worman,  1  Sw.  &  mencement  of  desertion,  see  stat  21  &  2S 

Tr.  513.    The  requiremeDt  in  the  statute  Vict  c.  108,  s.  7 ;  Bathe  v.  Bank  of  Eng- 

at  to  the  entry  of  the  protection  order  land,  4  Kay  &  J.  564 ;  pott^  pt.  ii.  bk.  it. 

with  the  registrar  is  directory  only.    In  ch.  ii. 

the  Goods  of  Faraday,  2  Sw.  &  Tr.  369.  (x)  Marsh    v.  Tyrrell,  2    Hagg.  Si ; 

As  to  property  to  which  the  wife  becomes  Mynn  v.  Robinson,  2  Hagg.  179. 

entitled  as  ezecntrix   or   administratrix  (y)  Williams  v.  Baker,  Prerog.  Trin. 

iinoe  the  sentence  of  separation  or  com-  Term,  1839. 
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established,  since  the  case  of  Fettyplace  v.  Gorges,  (2;}  that  she 
may  dispose  of  it  as  a  feme  sole,  to  the  full  extent  of  her  interest, 
although  no  particular  form  to  do  so  is  prescribed  in  the  instru- 
ment by  which  the  settlement  or  agreement  was  made.  (2^)  The 
principle  upon  which  that  decision  was  founded  is  this :  that 
when  once  the  wife  is  permitted  to  take  personal  property  to  her 
separate  use  as  a  feme  sole,  she  must  so  take  it  with  all  its  privi- 
leges and  incidents,  one  of  which  is  the  jus  disponendL  (a)  And 
it  may  be  stated  as  a  general  rule,  that  personal  property 
which  has  been  acquired  by  a  married  woman  under  property  in 
such  circumstances  that  it  became  her  separate  estate,  as  well  as 
may  be  dealt  with  by  her  as  if  she  were  a  feme  sole,  (6)   P****^*^"* 

(x)  1  Yes.  jttD.  46 ;  S.  C.  S  Bro.  C.  C.  8.  596;  Dalbiac  v,  Dalbiac,  16  Yea.  116; 

(si)  [2  Kent,  170,  171.  It  has  recently  Ballpin  v.  Clarke,  17  Yea.  365;  Powers, 
been  decided,  that  a  married  woman,  when  Bailey,  1  Ball  &  Beatty,  49  ;  Greatly  v, 
not  restrained  from  alienation,  has,  as  in-  Noble,  3  Madd.  94  ;  Stnart  v.  Lord  Kirk- 
cident  to  her  separate  estate,  and  without  wall,  lb.  389  ;  Aguilar  v.  Agnilar,  5  Madd. 
any  express  power,  a  complete  right  of  418;  Howard  v.  Damtani,  2  Jac.  &  W. 
alienation  of  that  estate  by  instrument  tn-  458 ;  Acton  v.  White,  1  Sim.  &  Stn.  429 ; 
tor  viwM  or  will.  Taylor  v.  Meads,  4  De  Braham  v.  Burcholl,  3  Add.  263  (in  Sir 
G.,  J.  &  S.  597;  Hall  1;.  Waterhouae,  11  J.  Nichoira  judgment),  and  Mr.  Eraser's 
Jar.  N.  S.  361 ;  6  N.  R.  20 ;  13  W.  R.  note  to  Forse  &  Hembling's  case,  4  Co. 
633 ;  Porcher  v.  Daniel,  12  Rich.  Eq.  339 ;  61  b.  But  if  she  dies  intestate,  the  fund 
Pride  v.  Bnbb,  L.  R.  7  Ch.  Ap.  64 ;  Cut-  will  belong  to  her  husband  jure  mariti, 
ter  p.  Butler,  25  N.  H.  343 ;  Caldwell  v.  Molony  v,  Kennedy,  10  Sim.  254 ;  Lech- 
Beafraw,  33  Yt  213 ;  Barton  v.  Holly,  mere  v,  Brotheridge,  32  Bear.  353. 
18  Ala.  408 ;  2  Story  £q.  Jur.  §  1394  et  (6)  As  to  what  shall  be  considered  as 
aeq.;  Willard  v.  Eastham,  15  Gray,  328;  such  separate  estate,  see  Haddon  p.  Flad- 
La  Touche  v.  Latouche,  3  H.  &  C.  576,  gate,  1  Sw.  &  Tr.  48 ;  In  the  Goods  of 
and  note  at  the  end,  in  the  Am.  ed. ;  Bes-  Smith,  lb.  125 ;  In  the  Goods  of  Crofts, 
tall  r.  Bnnbury,  13  Ir.  Ch.  Rep.  549  ;  L.  R.  2  P.  &  D.  18.  In  Haddon  v.  Flad- 
Jofanson  r.  Gsdlagher,  3  De  G.,  F.  &  J.  gate,  ubi  supra,  the  marriage  took  place 
494,  and  note  (2)  to  Am.  ed. ;  Dewey  J  in  1811,  and  in  1817  the  husband  and 
in  £U  V.  Edwards,  16  Gray,  91, 101.  In  wife  Terbally  agreed  to  separate  and  not 
rack  case,  she  may  deyise  eren  an  esUte  to  interfere  with  each  other,  and  divided 
in  fee.  Taylor  v.  Meads,  supra ;  Hall  v.  their  then  furniture  and  effects;  and  they 
Waterhonse,  supra ;  Pride  v,  Bubb,  svt-  never  again  cohabited,  and  the  wife  sup- 
pro.]  ported  herself  by  her  own  industry  and 

(a)  Peacock  0.  Monk,  2  Yes.  sen.  191 ;  acquired  property;  it  was  held  that  such 

Richr.  Cockell,9  Yes.  369;  Wagstaff  v,  property  had  been  acquired  to  the  wife's 

Smith,  9  Yes.  620;  2  Roper  on  Hush.  &  separate  use,  and  therefore  the  jua  dispo- 

Wife,  182.     See,  further,  on  this  subject,  nendi  would  attach  to  it    See,  also,  post, 

Mr.  Belt's  note  to  Fettyplaoe  o.  Gorges ;  pt.  11.  bk.  11.  ch.  11.  ^  in.  where  the  gen- 

Hnlme  v.  Tenant,  1  Bro.  C.  C.  16;  Sock-  eral  subject  of  the  separate  property  of  a 

ett  V.  Wray,  4  Bro.  C.  C.  487 ;  Stniges  widow  as  against  her  husband's  executors 

r.  Corp,  IS  Yes.  192 ;  Essex  v.  Atkins,  is  considered* 
14  Yes.  542;  Heatley  v.  Thomas,  15  Yes. 
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And  this  rule  prevails  without  regard  to  the  *  circumstaDce, 
whether  the  property  be  in  possession  or  reversion,  (c)  and 
whether  it  be  vested  or  contingent,  (d)  And  when  she  has  such 
extends  to  *  power  over  the  principal,  it  extends  also  to  its  produce 
accretions,  and  accretions,  e.  g.  the  savings  of  her  pin-money,  (e) 
Nor  does  it  make  any  difference  whether  the  property  be  given  to 
trustees  for  the  wife's  separate  use,  or,  without  the  intervention  of 
trustees,  to  the  wife  herself,  for  her  own  separate  use  and  bene- 
fit ;  (/)  for  in  the  latter  case  a  court  of  equity  would  decree  the 
husband  to  stand  as  a  trustee  to  the  separate  use  of  the  wife,  (jg) 
If  a  wife  acquires  any  property  after  her  husband's  death,  it 
Property  cannot  pass  by  a  will  made  during  her  coverture,  though 
by  the  wife  by  the  conseut  of  her  husband ;  for  at  the  time  of  making 
band's^**"  ^^  ^^U  ^he  was  intestable  as  to  that  property.  (A)  And 
death.         ^.j^^  jg^^  jjj  ^jjjg  respect  remains,  it  should  seem,  unaltered 

(e)  Stni^is    v.    Corp,    IS    Yea.    190;  sti palates  that  she  shall  hare  power  to 

Headen  o.  Kosher,  1  M'Cl.   &  Y.  89 ;  2  dispose  of  her  real  estate  by  will,  confetB 

Roper  on  Hash.  &  Wife,  184.  upon  her  the  power  to  do  so.    This  doc^ 

(d)  [Lechmere  v.  Brotheridge,]  32  trine  has  received  the  approbation  of  the 
Bear.  353.  supreme  conrt  of  Pennsylvania.     West 

(e)  Gore  ?;.  Knight,  2  Vem.  535;  Her-  v.  West,  10  Seig.  &  R.447.  See  Holman 
hert  V,  Herbert,  Free.  Ch.  44 ;  1  £q.  Ca.  v.  Perry,  4  Met.  492, 497  ;  Ela  v.  Edwards, 
Abr.  66,  69;  [Picquet  v.  Swan,  4  Mason,  16  Gray,  91,  101.] 

454,455;  2  Kent,  170,171.]  Accordingly,  {g)  Tappenden  v.  Walsh,  1  Phillim. 
she  may  dispose  by  will,  as  against  her  352,  and  the  anthorities  there  cited ;  BoIf9 
husband,  of  the  savings  ont  of  her  alimo-  v,  Badder,  Banb.  187.  See,  also,  Parker 
ny.  Moore  v.  Barber,  34  L.  J.  N.  C.  Ch.  v.  Brooke,  9  Yes.  583 ;  lb.  875.  [Equity 
482 ;  [11  Jar.  N.  8.  539 ;]  coram  Stuart  will  carry  into  effect  the  will  of  a  married 
V.  C.  woman  disposing  of  her  real  estate  in 
(/)  See  the  judgment  of  Sir  John  Nich-  fovor  of  her  husband,  or  other  persons 
oil,  in  Braham  r.  Burchell,  3  Add.  263 ;  than  her  heirs-at-law,  provided  the  will  be 
[ante,  61,  note  (z^) ;  Ela  v,  Edwards,  16  made  in  pursuance  of  a  power  reserved  to 
Gray,  91,  101.  As  to  real  estate,  it  has  her  in  and  by  the  ante-nuptial  agreement 
been  a  controverted  point,  whether  any  with  her  husband.  2  Kent,  172;  Bra- 
anto-nuptial  contract  made  solely  by  the  dish  v,  Gibbs,  3  John.  Ch.  523.  See  Hoi- 
parties,  without  the  intervention  of  a  trus-  man  v.  Perry,  4  Met.  492,  495 ;  Picquet  9. 
tee,  could  be  effectual  to  clothe  the  wife  Swan,  4  Mason,  443.  Bespecting  the 
with  the  power  of  disposing  of  the  same  power  of  a  married  woman  to  devise  her 
by  will.  But  as  to  this,  the  case  of  Bra-  real  estate  to  her  husband,  as  affected  by 
dish  V,  Gibbs,  3  John.  Ch.  523,  where  the  recent  legislation,  in  New  Hampshire, 
whole  subject  was  very  fully  considered  see  Wakefield  v.  Phelps,  37  N.  H.  295 ; 
by  Chancellor  Kent,  is  a  Tery  strong  au-  Cutter  v.  Butler,  25  N.  H.  352 ;  Marston 
thority  to  the  point  that  it  is  not  necessary  v.  Norton,  5  N.  H.  205 ;  in  Massachusetts, 
that  the  legal  estate  should  be^yested  in  a  see  Morse  v.  Thompson,  4  Cush.  563 ; 
trustee,  and  that  a  mere  agreement  en-  Burroughs  v.  Nutting,  106  Mass.  228.] 
tered  into  before  marriage  by  a  feme  sole  (h)  Scammell  v.  Wilkinson,  2  East, 
with  her  intended  husband,  by  which  he  556 ;  Swinb.  pt.  2,  s.  9,  pL  5. 

[62] 


CH.  I.  §  n.]  WILLS  OP  MARRIED  WOMEN.  87 

notwithstanding  that,  by  the  24th  section  of  the  new  statute  of 
wills  (1  Vict*  c.  S6),  every  will  is  to  be  construed  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the  death 
of  the  testatrix,  unless  a  contrary  intention  shall  appear  by  the 
wiU  ;  for  the  effect  of  that  is  not  to  make  a  will  valid  which  was 
invalid  in  its  inception,  but  to  give  a  rule  for  the  construction  of 
a  valid  testamentary  instrument,  (t) 

If  Kfeme  sole  makes  her  will,  and  afterwards  marries,  such  sub- 
sequent marriage  is  a  revocation,  and  entirely  vacates  the   wm  made 
will;  and  although  she  should  survive  the  husband,  a  beforT*'* 
will  *  made  before  marriage  will  not  revive  upon   his  n»"»Mf«- 
death,  without  a  republication.  (/) 

A  will  of  9,  feme  covert^  made  during  coverture,  in  vir-  wiii  made 
tue  of  powers  vested  in  her  under  her  marriage  settle-  during* 
ment,  is  not  revoked  by  her  surviving  her  husband,  (i)   [JUi'JJJI*^* 

A  woman  whose  husband  is  banished  by  act  of  par-  voked  b;^ 

,  ,  •'  her  surviv- 

liament  may  make  a  will,  and  act  in  every  respect  as  a  ing  her 
feme  sole.  (Z)     So  where  a  married  woman,  whose  hus- 
band was  a  convict,  made  a  will,  probate  thereof  was   who8eha»- 
granted,  on  proof  given  that  the  property  bequeathed  ^[J^hed 
was  acquired  by  her  subsequently  to  her  husband's  con-  <>'  convict. 
viction,  though  he  had  received  a  conditional  pardon  from  the 
governor  of  the  colony  whither  he  had  been  transported   j^^  ^^^^ 
for  life,  (m)     And  the  queen  consort  is  an  exception  to  con«>rt. 
the  general  rule  ;  for  she  may  dispose  of  her  chattels  by  will  with- 
out the  consent  of  her  lord,  (n) 

Where  a  married  woman  was  a  native  of  Spain,  and  domiciled 
there,  and  it  appeared,  upon  affidavit,  that,  by  the  law   win  of 
of  Spain,  she  had  full  power  and  authority  to  bequeath,   woman, 
as  Sifeme  sole^  the  property  she  brought  her  husband  on   I[nd  domi- 
her  marriage,  probate  was  granted  of  her  will,  made  ac-  joretm '  * 
cording  to  the  law  of  that  country,  (o)  country. 

(t)  Price  V.  Parker,  16  Sim.  198,  SOS.  (m)  In  the  Goods  of  Martin,  S  Robert. 

{j)  Pott,  pL  z.  bk.   II.  eh.  iii.  §  v.;  405;  In  the  Goods  of  Coward,  S9  Jar. 

[Wollaston,  in  re,  IS  W.  R.  18.]  (0.  S.)  569;  S.  C.  S4  L.  J.  (N.  S.)  P.,  M. 

{h)  Morwsn    v.    Thompson,  3    Hagg.  &  A.  ISO. 

S39 ;  Trimmell  v.  Fell,  16  Beav.  537,  541.  (n)  S  Bl.  Com.  498. 

(/)  Portland  v.  Prodgers,  S  Vem.  104;  (o)  In  the  Goods  of  Mamver,  1  Hagg. 

Compton  p.  Collinson,  S  Bro.  C.  C.  385 ;  498.    See  jmt,  pt.  i.  bk.  iv.  ch.  ir   | 

[Cutter  V,  Butler,  25  N.  EL  353.]  vi. 
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SECTION  m. 

I 

Persons  incapable  from  their  Criminal  Conduct 

Persons  incapable  of  making  testaments  on  account  of  their 
Traitors  criminal  conduct  are,  in  the  first  place,  all  traitors  and 
ons.  ip)  *  felons,  from  the  time  of  their  conviction  :  for  then  their 
goods  and  chattels  are  no  longer  at  their  own  disposal,  but  for- 
feited to  the  king,  (g)  Neither  can  ^felo  de  se  make  a  will  of 
goods  and  chattels  ;  for  they  are  forfeited  by  the  act  and  manner 
of  his  death ;  (r)  although  he  may  make  a  devise  of  his  lands,  for 
they  are  not  subjected  to  any  forfeiture.  («)  But  though  the  goods 
are  forfeited  so  that  the  will  cannot  operate  on  them,  it  does  not 
follow  that  he  is  incapable  of  making  a  will  and  appointing  an 
executor ;  and  in  a  late  case  Sir  C.  Cresswell  granted  probate  of 
the  will  of  a  person  who  had  been  found  felo  de  se  by  a  coroner's 
inquest,  acting,  it  should  seem,  on  the  distinction  between  the 
operative  effect  of  a  testamentary  paper  and  its  title  to  pro- 
bate. (0  Indeed,  probate  may  be  requisite  in  such  a  case,  not 
only  for  the  purpose  of  passing  property  held  by  the  deceased 
in  auter  droits  but  also  to  enable  the  executor  to  exercise  his  un- 
doubted right  to  traverse  the  inquisition,  (u)  And  if  a  convict 
traitor  or  felon  obtain  the  king's  pardon,  and  be  thereby  restored 
to  his  former  estate,  then  may  he  make  his  testament,  as  if  he  had 
not  been  convicted,  (y) 

And  if  he  hath  goods,  as  executor  to  another,  the  same  are  not 
forfeited  by  conviction :  whence  it  follows,  that  of  such  goods  he 
may  make  his  will,  (jv) 

(p)  See  Stat.  33  &  34  Vict,  c  23.  travereing  an  inquisition  or  presentment 

(q)  2  Bl.  Com.  499 ;  Swinb.  pt  2,  s.  12,  of  felo  de  s«. 

13 ;  Godolph.  pt.  1,  c.  12.     [As  to  forfei^  (s)  3  Inat.  55 ;  4  Bum  E.  L.  62. 

nre  of  estate  under  the  laws  of  the  United  (t)  In  the  Goods  of  Bailey,  2  Sw.  &  Tr. 

States  and  of  the  sereral  states,  see  2  156. 

Kent,  386.  In  Kentucky,  a  person  under  (u)  See/xwf,  pt.  ii.  bk.  iii.  ch«  iv.  as  to 
aentence  of  death  may  make  a  will ;  Ran-  the  executors  or  administrators  of  the  de- 
kin  V,  Rankin,  6  Monroe,  531 ;  and  this  is  ceased  traversing  an  inquisition  or  pre- 
doubtless  true  in  other  states.]  sentment  of^e^o  de  se. 

(r)  2  Bl.  Com.  499 ;  Swinb.  pt  2,  s.  20.  (v)  Swinb.  pt  2,  s.  12,  pi.  3 ;  Godolph. 

See  post,  pt.  II.  bk.  iii.  ch.  it.  as  to  the  pt  1,  c.  12,  pi.  1. 

ezecntorB  or  administrators  of  the  deceaaed  (tr)  Godolph.  pt.  1,  c.  12,  a.  2 ;  4  Bum 

£.  L.  61. 
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Outlaws,  also,  though  it  be  but  for  debt,  are  incapable  of  mak- 
ing a  will  as  long  as  the  outlawry  subsists;  for  their 
goods  and  chattels  are  forfeited  during  that  time,  (x) 
But  a  *  man  outlawed  in  a  personal  action  may,  it  is  said,  in  some 
cases  make  executors ;  for  he  may  have  debts  up6n  contract  which 
are  not  forfeited  to  the  king;  and  those  executors  may  have  a 
writ  of  error  to  reverse  the  outlawry,  (y) 

Before  the  stat.  53  Geo.  3,  c,  127,  there  was  some  doubt  whether 
an  excommunicate  person  could  make  a  will ;  (z)  but,   tenons 
by  that  statute,  excommunication  is  not  to  be  pronounced   nicate. 
except  in  certain  cases ;  and  by  sect.  3,  in  those  cases,  parties 
excommunicated  shall  incur   no  civil   incapacity  whatever.      As 
for  persons  guilty  of  other  crimes  short  of  felony,  who   ^^^^^^^ 
are  by  the  civil  law  precluded  from  making  testaments  K".**'^  ®^ 

,  crimes 

(as  usurers,  libellers,  and  others  of  a  worse  stamp),  by  short  of 
the  common  law  their  testaments  are  good,  (a)  ^  ^' 


(jr)  2  BI.  Com.  499;  Godolph.  pt.  I,  c.  of  New  Hampshire  prohibiting  all  secular 

IS,  8.  8 ;  Swinb.  pt.  2,  s.  21,  pi.  4.    But  it  work,  business,  or  labor  on  that  daj,  and 

seemeth,  that  he  who  is  outlawed  in  an  is  therefore  valid    notwithstanding   that 

action  personal  maj  make  his  testament  statute.    Geoige  v.  George,  47  N.  H.  27. 

of  bis  lands ;   for  they  are  not  forfeited.  So  in  Massachusetts,  a  will  is  yalid  though 

Swinb.  pt.  2,  s.  21,  pi.  7.  executed  on  the  Lord's  day.    Bennett  v. 

(y)  Shaw  o.  Cutteris,  Cro.  £Iiz.  851 ;  Brooks,  9  Allen,  118.    So  in  Pennsylvania, 

4  Bum  £.  L.  62;   Wentw.  c.  I,  p.  37,  being  made  while   the    testator  was    in 

14th  ed.  danger,  or  while  he  had  a  well-founded 

(z)  Swinb.  pt.  2,  s.  22;  Wentw.  c.  1,  belief  that  he  was  in  danger,  of  immediate 

p.  38 ;  4  Bum  E.  L.  62.  death.    Weidman  v.  Marsh.  4  Pa.  Law 

(a)  2  Bl.  Com.  499.    [The  execution  of  Jour.  Rep.  401.] 
a  wHI  on  Sunday  is  not  within  the  statute 
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♦  CHAPTER  THE  SECOND. 

OF  THE  FOEM  AND  MANNER  OF    MAKING  A  WILL  OE  CODICIL- 

Befobe  the  passing  of  the  stat.  1  Vict.  c.  26  (Act  for  the  Amende 
ment  of  the  Laws  with  respect'  to  Wills)  ^  no  solemnities  of  any  kind 
were  necessary  for  the  making  of  a  will  of  personal  estate.  The 
fifth  section  of  the  statute  of  frauds,  which  required  the  formalities 
of  signature  and  attestation  for  a  deyise  of  lands,  did  not  extend 
to  wills  of  personal  property.  The  nineteenth  section  made  it 
necessary  that  they  should,  generally  speaking,  be  reduced  into 
writing  in  the  testator's  lifetime;  inasmuch  as  it  was  thereby 
enacted  that  no  nuncupative  will  (where  the  estate  thereby  be- 
queathed exceeded  the  value  of  SOI.)  should  be  good,  except  under 
certain  circumstances  which  will  be  hereafter  pointed  out.  (a) 
But  no  other  formality  whatever  was  necessary  to  give  them  effect 
and  operation.  Whence  it  often  happened  that  a  will,  intending 
to  dispose  of  both  real  and  personal  estate,  was  inoperative  as  to 
the  former,  and  at  the  same  time  a  perfect  disposition  of  the 
latter. 

The  new  statute  repeals  the  statute  of  frauds  so  far  as  relates 

IVict         ^  ^^"^    ^^^'^'  ^'  ^'  ^'  ^^'  ^^'   ^^'  ^-^'   ^^'    ^^^  ^^)» 
and  contains  enactments,  the  result  of  which  is,  that,  on 

or  after  the  first  day  of  January,  1838,  the  solemnities  prescribed 
by  the  act  are  required  to  render  valid  any  will  or  other  testa- 
mentary disposition  of  every  description  of  property  without  dis- 
tinction ;  so  that  the  same  formalities  of  execution  and  attestation 
are  necessary,  whether  the  instrument  disposes  of  real  or  of  per- 
sonal estate,  (a^) 

(a)  Post,  §  yi.  hy  stat.  12  Car.  2,  c.  24,  8.  S,  which  haa 
{a})  [A  will  may  be  made  to  include  been  quite  extensiTelj  adopted  in  the 
the  appointment  of  a  guardian  for  one's  American  States.  2  Kent,  224, 225 ;  Ward- 
minor  children.  The  authority  to'  make  well  v.  Wardwell,  9  Allen,  519;  Balch  p. 
such  appointment  did  not  exist  at  com-  Smith,  12  N.  H.  440,  441 ;  Noyes  v.  Har- 
mon law.  Wardwell  V.  Wardwell,  9  Allen,  her,  4  N.  H.  406  ;  McPhillips  v.  McPhfl- 
518,  519.    It  was  conferred  in  England  lips,  9  B.  I.  536.    Such  guardianship  is  a 
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*  These  enactments  are  contained  in  the  following  sections  of 
the  statute  of  Victoria : 


personal  trust  and  not  awignable.  Evre  Soathcote,  that  nothing  waa  devised  to 
V.  Coantesa  of  Shaftsbury,  2  P.  Wma.  the  mother  *'  but  a  confidence,"  and  that 
121;  Gilchrist  J.  in  Balch  v.  Smith,  12  she  was  "as  guardian  or  bailiff  to  keep 
N.  H.  441.  In  general,  the  father  only  the  infant."  Leonard,  pt.  2,  p.  221.  A 
can  appoint  the  gnardiAn.  Gilchrist  J.  in  devise  that  the  son  should  be  under  the 
Balch  V.  Smith,  12  N.  H.  441 ;  Vanarts-  "  care  and  direction  "  of  two  persons  des- 
dalen  r.  Yanartedalen,  14  Penn.  St.  384 ;  ignated  in  the  will,  was  held  to  constitute 
Holmes  v.  Field,  12  111.  424 ;  Norris  v.  them  testamentary  guardians,  in  Bridges 
Harris,  15  CaL  226 ;  and  he  can  appoint  v.  Hales,  Moseley,  108.  So,  in  Mendes  v. 
only  for  his  own  children.  Brigham  v,  Mendes,  3  Atk.  624,  Lord  Hardwicke 
Wheeler,  8  Met  127.  Under  the  General  thought  that  language,  bj  which  the  tea- 
Statates  of  Massachusetts,  c.  109,  §  5,  a  tator  gave  to  his  wife  a  certain  annual 
testamentary  guardian  can  only  be  ap-  sum  for  the  maintenance  and  education  of 
pointed  by  a  will  executed  in  the  manner  his  children  whilst  they  should  continue  to 
provided  for  the  execution  of  other  wills,  live  with  their  mother,  and  at  her  charge, 
Wardwell  v,  Wardwell,  9  Allen,  518.  But  amounted  to  "  a  devise  of  the  guardian- 
the  expressed  wish  of  the  father  in  a  ship  "  to  the  mother.  In  Miller  v,  Harris, 
paper,  not  entitled  to  probate  as  a  will,  is  14  Sim.  540,  where  the  testator  directed 
ratitled  to  great  regard  in  the  matter  of  the  trustees  of  his  will  to  procure  a  suit- 
appointing  a  guardian  for  his  children,  able  house  for  the  residence  of  his  children, 
Wardwell  v.  Wardwell,  9  Allen,  518,  524 ;  who  were  infants,  and  to  engage  a  proper 
Watson  V,  Wamock,  31  Geo.  716.  So  person  for  the  purpose  of  taking  the  man- 
tbe  expressed  desire  of  a  mother  in  her  agement  and  care  of  the  house,  and  of  his 
will  that  certain  persons  should  be  ap-  children  during  their  minorities,  and  he 
pointed  guardians  of  her  children  where  requested  his  late  wife's  sister,  if  she 
the  father  has  expressed  no  wish,  is  de-  should  be  alive  at  his  decease,  to  take  such 
serving  of  great  attention,  although  she  management  and  care  on  herself,  it  was 
may  have  no  legal  power  to  appoint  guar-  held  that  the  testator  had  thus  appointed 
dians.  In  re  Kaye,  L.  R.  1  Ch.  Ap.  387 ;  his  wife's  sister  guardian  of  his  children. 
In  the  Matter  of  Turner,  4  C.  E.  Green  A  direction,  that  during  the  minority  of  a 
(N.  J.),  433.  It  has  been  held  that  the  daughter  of  the  testator,  the  income  of  the 
£sther's  testamentary  power  does  not  ex-  estate  which  he  bequeathed  to  her  be  paid 
tend  to  illegitimate  children.  Sleeman  v,  to  her  mother  for  the  support,  maintenance, 
Wilson,  L.  R.  13  Eq.  36.  See  Goods  of  and  education  of  the  daughter,  constitutes 
Pamell,  L.  R.  2  P.  &  D.  379.  No  partic-  the  mother  testamentary  guardian,  and  en- 
nlar  form  of  words  is  necessary  for  the  titles  her  to  receive  the  income.  Macknet 
appointment  of  a  guardian  by  testament,  v.  Macknet,  11  C.  £.  Green,  278.  The  gen- 
The  manifestation  of  the  intention  of  the  eral  jurisdiction,  in  which  resides  the  power 
testator  by  the  will  is  all  that  is  required,  of  removing  a  guardian,  is  in  general  ex- 
An  assignment,  which  confers,  expressly  tended  over  guardians  appointed  by  wUl  as 
or  by  implication,  a  power  extensive  enough  well  as  over  those  appointed  by  the  court. 
to  indnde  "  custody  and  tuition,"  the  stat-  McPhillips  v.  McFhillips,  9  R.  I.  536 ;  2 
ntoiy  words,  is  enough.  Swinb.  pt.  3,  Dan.  Ch.Pr.  (4th  Am.ed.)  1352,  note  (5); 
f  12.  Under  a  provision  by  which  the  In  re  Andrews,  1  John.  Ch.  99 ;  £x  parte 
profits  of  land  devised  to  a  boy  by  his  Crumb,  2  John.  Ch.  439 ;  Wilcox  v.  Wil- 
fiuther,  were  given  to  the  boy's  mother  till  cox,  4  Keman  (14  N.  Y.),  575  ;  2  Kent, 
his  fhil  age  lor  his  maintenance  and  edu-  227.  It  is  said  by  Chancellor  Kent  that 
eatioii,  it  was  said  by  Justices  Wray  and  a  will  merely  appointing  a  testamentaiy 

[67] 
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Sect.  9.  "No  will  [or  codicil,  or  other  testamentary  disposi- 
Eveiywiil  tion](()  shall  be  valid,  unless  it  shall  be  in  writing,  and 
writing  *"  executed  in  manner  hereinafter  mentioned ;  (that  is  to 
bv^thcfTe*^  say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the 
tatorinthe  testator,  or   bv  some  other  person  in  his  presence  and 

presence  of  ...  , 

two  wit-  by  his  direction ;  and  such  signature  shall  be  made  or 
onetime:  acknowledged  by  the  testator  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time,  and  such  witnesses  shall 
attest  and  shall  subscribe  the  will  in  the  presence  of  the  testa- 
tor ;  (5^)  but  no  form  of  attestation  shall  be  necessary.*' 

guardian  need  not  be  proTed.    2  Kent,  by  the  testator,  in  the  presence  of  each  of 

255.    Bat  see  Wardwell  o.  Ward  well,  9  the  attesting  witnesses,  or  shall  be  ac- 

Allen,  518.]  knowledged  by  him  to  have  been  so  made, 

(b)  See  the  interpretation  claase,  sect.  I,  to  each  of  the  attesting  witnesses.    3.  The 

preface.    See,  also,  3  Cart  478,  479.  testator,  at  the  time  of  making  snch  snb- 

(lA)  [The  general  provision  on  the  sub-  scription,  or  at  the  time  of  acknowledging 
ject  of  the  execution  of  wills  throughout  the  same,  shall  declare  the  instrument  so 
the  American  States  is  that  the  will  of  subscribed  to  be  his  last  will  and  testa- 
real  estate  must  be  in  writing,  and  sub-  ment  4.  There  shall  be  at  least  two  at^ 
scribed  hy  the  testator,  or  acknowledged  testing  witnesses,  each  of  whom  shall  sign 
by  him  in  the  presence  of  at  least  two  his  name  as  a  witness,  at  the  end  of  the 
witnesses,  who  are  to  subscribe  their  names  will,  at  the  request  of  the  testator.  The 
as  witnesses.  The  regulations  in  the  ser-  Michigan  statute  seems  to  be  copied  from 
era!  states  differ  in  some  unessential  points ;  that  of  New  York.  See  Cooley's  Compiled 
but  generally  they  have  adopted  the  direc-  Laws  of  Mich.  vol.  2,  p.  864,  ed.  1857. 
tions  given  by  the  English  statute  of  Three  witnesses,  as  in  the  statute  of  frauds^ 
frauds.  By  the  Qeneral  Statutes  of  Mas-  are  required  in  Vermont,  New  Hampshire, 
sachusetts  (Genl.  Sts.  c.  92,  s.  6),  wills,  Maine,  Massachusetts,  Rhode  Island,  Con- 
both  of  real  and  personal  estate,  are  re-  necticut,  Maryland,  Georgia,  Alabama, 
quired  to  be  in  writing  and  signed  by  the  Mississippi,  New  Jersey,  South  Carolina, 
testator,  or  by  some  person  in  his  presence  and  Wisconsin.  Two  witnesses  only  are 
and  by  his  express  direction,  and  attested  requisite  in  New  York,  Delaware,  Vir- 
and  subscribed  in  his  presence  by  three  or  ginia,  Ohio,  Illinois,  Indiana,  Iowa,  Mich- 
more  competent  witnesses.  If  the  wit-  igan,  Missouri,  Tennessee,  North  Carolina, 
nesses  are  competent  at  the  time  of  attest-  Arkansas,  Kentucky,  and  New  Jersey.  In 
ing  the  execution  of  the  will,  their  subse-  re  McElwaine,  3  Green  (N.  J.),  499  ,*  In  re 
quent  incompetency,  from  whatever  cause  Boyens,  23  Iowa,  354.  In  Massachusetts, 
it  arises,  shall  not  prevent  the  probate  and  a  will  of  real  or  personal  estate  made  and 
allowance  of  the  will,  if  it  is  otiierwise  sat-  executed  in  conformity  with  the  law  exist- 
isfactorily  proved.  By  the  Revised  Stat-  ing  at  the  time  of  the  execution  thereof^ 
utes  of  New  York.  (vol.  2,  p.  63,  §§  40,  41,  shall  be  efiectual  to  pass  such  estate ;  and 
and  Blatchf.  Genl.  Sts.  N.  Y.  p.  960,  vol.  a  will  made  out  of  Massachusetts,  which 
3,  p.  144  (5th  ed.),  1859),  every  last  will  might  be  proved  and  allowed  according  to 
and  testament  of  real  or  personal  property,  the  laws  of  the  state  or  country  in  which 
or  both,  must  be  executed  and  attested  in  it  was  made,  may  be  proved,  allowed,  and 
the  following  manner :  1.  It  shall  be  sub-  recorded  in  Massachusetts,  and  shall  there- 
scribed  by  the  testator  at  the  end  of  the  upon  have  the  same  effect  as  if  it  had  been 
will.    2.  Such  subscription  shall  be  made  executed  according  to  the  laws  of  that 
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Sect.  11.  "Provided   always,  and  be  it  further  enacted,  that 
any  soldier  being  in  active  military  service,  (<?)  or  any  exceptions 
mariner  or  seaman  being  at  sea,  (cJ)  may  dispose  of  his  "  TOidlera 
personal  estate  as  he  might  have  done  before  the  making  *°d  .™*"" 
of  this  act." 

The  construction  of  this  section  will  be  considered  hereafter,  (e) 
together  with  the  subject  of  nuncupative  wills. 

Sect.  13.  "  Every  will  executed  in  manner  heretofore  puW»cation 

J  ,        ,  notrequi- 

required,  shall  be  valid  without  any  other  publication  site. 
thereof."  (c^) 

state.  Genl.  Sts.  c.  92,  §§  7,  8.  In  a  by  any  person  interested,  to  the  probate 
holograph  will,  in  some  of  the  states,  as  of  a  will,  whether  of  real  or  penonal 
Vir^nia,  North  Carolina,  Kentucky,  Ten-  estate,  probate  may  be  granted  upon  the 
Dcssecy  and  Arkansas,  no  subscribing  wit-  testimony  of  one  only  of  the  subscribing 
ncsses  are  required,  but  the  handwriting  witnesses.  Genl.  Sts.  c.  92,  §  20.  So  in 
of  the  testator  must  be  proved ;  and  in  Vermont.  Dean  v.  Dean,  27  Vt.  746, 
Arkansas,  North  Carolina,  and  Tennessee,  748;  Comp.  Sts.  Vt.  p.  329,  §  18.  The 
bj  Uiree  witnesses.  The  will  must  also  witnesses  are  generally  required  to  sign 
oome  from  unsuspected  custody,  or  be  in  the  testator's  presence ;  but  in  Arkan- 
fonnd  among  the  testator's  papers,  in  order  sas.  Ark.  Rev.  Sts.  1837,  c.  157,  §§4,  5; 
to  comply  with  the  statutory  provisions  of  in  New  York,  Rev.  Sts.  vol.  2,  p.  124  (3d 
the  two  latter  states.  The  statute  of  Ten-  ed.),  and  in  New  Jersey,  Rev.  Sts.  1846, 
nessee  guards  the  case  of  such  a  will  tit.  22,  c  3,  §  2,  this  is  dispensed  with, 
with  very  specific  provisions.  Crntcher  v.  and  the  doctrine  of  constructive  presence 
Crotcher,  11  Hamph.  377;  Tate  v.  Tate,  is  thereby  wisely  rejected.  4  Kent,  515. 
1 1  Humph.  465.  The  laws  of  Mississippi  In  Pennsylvania,  it  la  not  necessary  that 
(How.  &  Hutch.  Laws,  p.  386,  ch.  36,  §  2,  a  will  of  real  estate  should  be  subscribed 
ed.  1 840)  require  three  witnesses  to  a  will  by  witnesses,  nor  that  the  proof  of  th 
of  real,  and  one  to  a  will  of  personal  es-  will  should  be  made  by  those  who  sub- 
tate,  unless  the  will  is  a  holograph.  See  scribed  as  witnesses,  nor  that  all  the  sab- 
Kirk  r.  The  State,  13  S.  &  M.  406.  In  scribing  witnesses  should  prove  the  will. 
North  Carolina  (1  Rev.  Laws,  N.  C.  pp.  Hight  v.  Wilson,  1  Dal.  94;  Arndt  v. 
619,  620,  c  122,  §  1),  however,  it  has  Arndt,  1  Serg.  &  R.  256;  Rohrer  v. 
been  held,  that  where  a  will  devising  real  Stehman,  1  Watts,  463 ;  Gray  J.  Chase  v. 
estate  appears  to  have  been  attested  by  Kittredge,  11  Allen,  62.  It  is  only  neces- 
two  witnesses,  and  the  certificate  of  pro-  sary  that  the  will  should  be  reduced  to 
bate  sutes  that  it  was  proved  by  one,  it  writing  in  pursuance  of  the  testator's  di- 
will  be  intended  that  it  was  legally  proved  rections  or  instructions  during  his  life- 
hj  him.  University  v.  Blount,  2  Tayl.  time,  and  these  facts  prove<l  by  two  wit- 
IS.  In  Tennessee,  a  will  of  personal  nesses ;  formal  publication  and  attestation 
property  may  be  proved  by  one  subscrib-  by  subscribing  witnesses  are  unnecessary. 
ing  witness,  where  there  is  no  contest  as  Ginder  v.  Famum,  10  Penn.  St.  100 ; 
to  its  validity ;  and  it  being  admitted  Rossetter  v.  Simmons,  6  Serg.  &  R.  4.S2 ; 
that  such  will  was  so  proven,  the  court  Lewis  v.  Lewis,  6  Serg.  &  R.  489.] 
will  infer  that  such  witness  was  a  sub-  (c)  Seej^os^,  116. 
seribing  witness.  Rogers  v.  Winton,  2  (d)  See  post,  117,  118. 
Humph.  178.  So  in  Massachusetts,  where  («)  See  post,  116  et  seq. 
there  is  no  objection  made  or  to  be  made,        (e^)  [Post,  89,  note  (g).] 
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It  must,  however,  be  observed,  that  this  statute  does  not  ex- 
The  Stat-  *^°^  ^  ^^7  ^^^^  made  before  January  1, 1838.  (/  )  With 
"*t^°t'  d  '^^P^^*'  therefore,  to  wills  made  at  an  earlier  date,  and 
to  wills  those  within  the  exception  as  to  soldiers  and  mariners, 
fore  Jan.  1,   it  is  necessarv  to  consider  the  law  as  established  at  the 

1838  •  • 

time  of  the  passing  of  the  act. 

It  may  here  be  remarked,  that  where  a  will  without  date  (/^) 

Prcsump-     ^^  properly  executed  according  to  the  former  law,  but 

the^timr     ^^^  executed  pursuant  to  the  new  act,  and  the  case  is 

whenawai  altogether  *  bare  of  circumstances  which  can  afford  the 

without  .  . 

date  was  court  any  information  as  to  the  time  when  the  will  was 
made,  it  has  been  held  that  the  presumption  is  that  it  was 
made  before  the  act  came  into  operation ;  inasmuch  as  every  one 
is  presumed  to  know  the  law,  and  the  court,  in  the  absence  of 
evidence  tending  to  a  contrary  conclusion,  is  bound  to  presume 
that  the  will  was  executed  according  to  the  law  as  it  stood  at  the 
time  the  instrument  was  written.  (^) 

SECTION  I. 

Of  the  Signature  hy  the  Testator. 
^\J^  *®,         The  signature  or  seal  of  the  testator  is  not  necessary 

wills  made  o  ,  "^ 

before  Jan.   for  the   Validity  of  a  will  of  personalty,  (A)  if   made 
*  before  January  1,  1838,  whether  the  instrument  be  in 

Signature       ^i       i        i       •  •  *     i  •  i  » 

or  seal  by    the  handwriting  of  the  testator,  or  m  another  mans 

the  testator    i        -i 
not  neces-     nanu. 

'■^'  If  it  be  in  the  testator's  own  writing,  though  it  has 

(/)  Bat  every  will  reexecated  or  re-  (U.  S.)  275,  281 ;  Van  Kleeck  v,  Dotch 

published  or  revived  by  any  codicili  is,  for  Charch,  20  Wend.  499 ;  Hoffman  v,  Hoff- 

the  purposes  of  the  act,  to  be  deemed  to  man,  26  Ala.  535  ;  Green  v,  Dikeman,  18 

have  been  made  at  tho  time  the  same  was  Barb.  535 ;  Gable  v.  Daub,  40  Penn.  St. 

so   reexecuted,   republished,  or   revived.  217 ;  ante,  6,  note  {d).] 

Sect.  34.   [Whether  the  legality  of  the  ex-  (/^)  [If  a  will  has  no  date,  or  has  a 

ecution  of  a  will  is  to  be  determined  by  wrong  date,  it  may  be  established  or  oor- 

the  law  as  it  stood  when  the  will  was  eze-  rected  by  parol  evidence  of  the  real  time 

cuted,  or  at  the  death  of  the  testator,  see  when  it  was  executed.   Wright  v,  Wright^ 

Mullen  V.  McKelvy,  5  Watts,  399 ;  Ciof ton  5  Ind.  389 ;  Deakins  v.  Mollis,  7  GUI  &  J. 

v.  Ilsley,  4  Greenl.  134;  Sutton  v,  Che-  311.] 

nault,  18  Geo.  1.    As  to  the  effect  upon  (g)  Pechell  v.  Jenkinson,  2  Curt.  273. 

the  operation  of  a  will,  of  a  law  respect-  As  to  the  presumption  in  the  case  of  aker^ 

ing  wills  passed  after  the  making  of  the  atioiu  appearing  on  the  face  of  a  will,  sea 

will  in  question  and  before  the  death  of  post,  pL  i.  bk.  ii.  ch.  iii.  §  i. 

the  testator,  see  Brewster  v.  McCall,  15  (A)  Godolph.  pt.  1,  c  1,  s.  7;   Salmoa 

Conn.  274;  Carroll  o.  Carroll,  16  How.  v.  Hays,  4  Hagg.  382. 
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neither  his  name  or  seal  to  it,   it  is  good,  proyided  sufficient 
proof  can  be  had  that  it  is  his  handwriting,  (i)  The  pre-        ^^ 
samption  of  law  indeed  (upon  the  principle  hereafter  to   tionof  law 
be  mentioned,  (k)  respecting  a  will  having  an  attestation  win  not 
^clanse,  and  no  witnesses'  names  subscribed)  is  against  "*^"^ 
every  testamentary  paper  not  actually  executed  by  the  testator ; 
against  every  one  not  so  executed,  as  it  is  to  be  inferred,  on  the 
£ace  of  the  paper,  that  the  testator  meant  to  execute  it.  (Z)     But 
if  the  paper  be  complete  in  all  other  respects,  that  presumption 
is  slight  and  feeble,  and  one  comparatively  easy  to  be  repelled ; 
as  by  its  being  satisfactorily  shown  that  the  paper's  non-execution 
may  be  justly  ascribed  to  some  other  cause  than  any  abandonment 
of  the  intentions  therein  expressed,  (w)     Thus  the  pre-  ^^^  ^_ 
samption  may  be  rebutted  (as  in  the  case  of  an  attestation   buttiMi : 
daase  without  witnesses)  by  showing  that  the  execution  was  pre- 
vented by  the  act  of  God ;  (n)  or  that  the  deceased  regarded  it 
as  a  wUL,  and  meant  it  to  operate  in  its  present  state,  and  without 
doing  any  further  act  in  order  to  give  it  a  testamentary  effect,  (o) 


(t)  GodoJph.  pt.  1,  c.  21,  8.  2 ;  Worlich  Bragg  v.  Dyer,  3  Hagg.  207 ;  Abbott  v. 

V.  FoUet,  and  other  cases  cited  in  Limberj  Peters,  4  Hagg.  380 ;  [Marry  v.  Marry,  6 

V.  MftBon,  Com.  Rep.  452 ;  2  Bl.  Com.  501 ;  Watts,  353 ;  Ex  parte  Henry,  24  Ala.  638 ; 

Bjmes  P.  Clarkson,  1  Phillim.  22  ;  [Leath-  Waller  v.  Waller,  1  Grattan,  454 ;  Tilgh- 

eiB  V.  Greenacre,  53  Maine,  561.]    In  the  man  v.  Staart,  4  Harr.  &  J.  156;  Rochelle 

Goods  of  Cosser,  1  Robert.  633,  in  which  v,  Rochelle,  10  Leigh,  125 ;  Watts  v.  New 

laat  case  the  name  of  the  testator  appeared  York,  4  Wend.  168.]    "  A  disposition  of 

in  no  part  of  the  writing,  but  adminiatra-  personal  property  in   the  handwriting  of 

tion  cum  tetiamado  annexo  was  granted,  the  deceased  requires  no  formality  to  give 

oo  proof  of  handwriting  and  custody,  and  it  effect  if  none  is  intended  by  the  writer." 

on  a  proxy  of  consent     But  it  should  By  Sir  John  Nicholl,  in  Forbes  v.  Gordon, 

■eem  that  proof  of  handwriting  alone  is  3  Phillim.  628.  See,  also,  the  judgment  of 

not  sufficient  to  set  up  a  disputed  instru-  Lord  Eldon  C.  in  Coles  v,  Trecothick,  9 

ment,  without  some  concomitant  circum-  Yes.  249. 

stAuoe,  as  the  place  of  finding,  or  the  like.  (m)  Montefiore  v,  Montefiore,  2  Add. 

SeeMachin  v.  Grindon,  2  Cas.  temp.  Lee,  857,  358;  [Hill  v.  Bell,  Phill.  (N.  Car.) 

406;    Consuble  <?.  Steibel,  1   Hagg.  60;  Law,  122.] 

Saph  V.Atkinson,  1  Add.  213;  Crisp  v.  (n)  Scott  v.  Rhodes,!  Phillim.  20;  Mas- 

Walpole,  2  Hagg.  531 ;    Rutherford  v,  terman  v,  Maberiy,  2  Hagg.  247.  In  a  late 

Maule,  4  Hagg.  213 ;  Busscll  v.  Marriott,  case  it  was  held  that  supervening  insani^ 

1  Curt.  9 ;  Wood  v.  Goodlake,  2  Curt  83,  is  saflScient  to  account  for  the  non-execu- 

176, 180 ;  MitcbingB  v.  Wood,  2  Moore  P.  tion.    Hoby  v.  Hoby,  1  Hagg.  146.    See 

C.  335,  443,  444 ;  pott,  pt  I.  bk.  lY.  ch.  also  FuUeck  t;.  Allinson,  3  Hagg.  527  ; 

III.  §  T.  [Gaskins  v.  Gaskins,  3  Ired.  158;  Rohrer 

(k)  Pott,  85.  V.  Stehman,  1  Watts,  442.] 

(/)  Scott  r.  Rhodes,  1  Phillim.  19;  Mon-  (o)  Roose  v.  Mouldsdale,  1  Add.  131. 

teflon  V.  Montefiore,  S  Add.  357,  358 ;  [See  Sarah  Miles's  Will,  4  Dana,  1.] 
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Again,  if  the  will  be  read  to  and  approved  by  the  deceased,  but 
he  is  prevented  from  executing  it  by  the  violence  of  those  who 
are  interested  against  its  provisions,  the  law  will  consider  the 
will  as  executed,  although  never  actually  signed,  (p)  Refer- 
ences  to  modern  decisions,  in  which  testementary  effect  has  been 
given  to  *  finished  papers,  unexecuted,  will  be  found  in  the  note 
below.  Qq) 

It  should  here  be  observed,  that  the  want  of  regular  execution 
Case  of  a  may  lead  to  a  presumption  of  a  much  stronger  kind 
Tug  of  Xe**  against  the  will,  where  it  purports  to  dispose,  not  only 
pereond  ^^  personal  but  of  real  property  (as  to  which  it  clearly 
estate:  must  be  inefficient)  ;  (r)  particularly  if  the  disposition 
be  blended.  Thus  where  the  unexecuted  will  creates  a  common 
fund  of  real  and  personal  estate,  the  presumptidn  is  of  the  strong- 
est kind,  and  can  only  be  repelled  by  very  clear  evidence.  («) 
where  the     ^.nd  where  the  disposition  of  the  real  and  personal  es- 

disposibon  ,  *^  ^ 

is  blended,  tatcs  IS  SO  blended  that  the  realty  and  personalty  are 
dependent  on  each  other  (as  where  the  testator  gives  real  prop- 
erty to  A.  because  he  has  given  personal  property  to  B.),  the 
court  will  not  grant  probate;  for  it  would  defeat  the  intention, 
and  be  injustice,  to  give  effect  to  the  one  disposition  unless  it  could 
be  given  to  the  other :  though  where  it  is  clearly  shown  that  the 
testator  has  finally  made  up  his  mind,  and  that  the  execution  of 
the  instrument  is  prevented  by  the  act  of  God,  and  the  devise  of 
the  realty  is  perfectly  independent  of  the  disposition  of  the  per- 
sonalty, the  court  will  give  effect  to  the  unexecuted  will,  in  order 
to  carry  the  deceased's  intention  into  effect  pro  tanto.  (t) 
Where  the  Though  the  instrument  be  written  in  another  man's 
is  not  in  the  hand,  and  has  never  been  signed  by  the  testator,  yet  in 

(p)  L'Huille  v.  Wood,  2  Cas.  temp.  Lee,  1  Add.  383  ;   Masterman  v,  Maberlj,  3 

22.    So  probate  was  granted  of  an  unex-  Hagg.  235 ;  In  the  Goods  of  Lamb,  4 

ecnted  will,  the  intention  of  the  deceased  Notes  of  Cas.  561. 
being  clear,  and  the  dae  execution  of  the       (r)  In  the  Goods  of  Heme,  1  Hagg.  226. 
instrument  having  been  prevented  bj  sud-        (s)  Douglas  v.  Smith,  3  Knapp,  1 ;  £It> 

den  incapacity  superinduced  by  the  violent  den  v.  Elsden,  4  Hagg.  183 ;  Gillow  v. 

conduct  of  his  wife,  who  was  interested  in  Bourne,  4  Hagg.  291 ;  post,  pt.  i.  bk.  ii. 

thwarting  that  intention.  Lamkin  v.  Babb,  ch.  iii.  §  ii.  See,  also,  Reynolds  v.  White, 

1  Cas.  temp.  Lee,  1.  2  Cas.  temp.  Lee,  214 ;  Reeves  v.  Glover, 

(q)  Scott  V.  Rhodes,  1  Phillim.  12 ;  Read  2  Cas.  temp.  Lee,  359. 
v.  Phillips,  2  Phillim.  122  ;   Thomas  v.        (t)  Tudor  v.  Tudor,  4  Hagg.  199,  note 

Wall,  3  Phillim.  23 ;  Friswell  v,  Moore,  (a).    [See  Guthrie  v.  Owen,  2  Hampb. 

3  Phillim.  135  ;   Warburton  v.  Burrows,  202.] 
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many  cases  it  will  operate  as  a  good  testament  of  per-  testator's 
sonal  estate,  (u) 

Thas  if  a  person  gives  instructions  for  a  will,  and  dies  before 
the  instrument  can  be  formally  executed,  the  instruc-  instruc- 
tions, *  though  neither  reduced  into  writing  in  his  pres-  wiiL 
enoe,  nor  ever  read  over  to  him,  will  operate  as  fully  as  a  will  it- 
self. (2}  And  even  unfinished  instructions  may  be  established, (y) 
under  the  circumstances  which  will  be  presently  pointed  out,  when 
the  testamentary  effect  of  unfinished  instruments,  generally,  is 
considered.  Nor  is  it  necessary  that  the  instructions  should  be 
given  to  the  drawer  by  the  deceased  ;  for  they  may  be  conveyed 
to  him  through  the  medium  of  a  third  person,  although  the  court, 
in  such  a  case,  would  be  doubly  on  its  guard,  (z) 

It  is,  however,  essential  that  the  instructions  should  be  reduced 
into  writing  in  the  lifetime  of  the  deceased;  otherwise,  it  would  be 
a  mere  nuncupative  will,  and  then  of  no  effect  under  the  statute 
of  frauds. (a)  Thus  in  the  case  of  Nathan  v.  Morse, (5)  the  tes- 
tator died  in  the  act  of  dictating  instructions  to  his  solicitor,  in  the 
presence  of  a  third  person,  and  had  proceeded  as  far  as  the  clause 
appointing  an  executor,  when  he  was  attacked  by  the  seizure  which 
terminated  his  existence.  Immediately  after  his  death,  the  third 
person,  on  hearing  the  instructions  read  over  to  him,  observed  to 
the  solicitor  that  he  had  omitted  a  legacy  which  *  the  deceased  had 
directed  ;  upon  which  the  solicitor,  recollecting  the  fact,  imme- 

(h)  Wentw.  c  1,  p.  15, 14th  ed.  Gill,  44,  where  it  was  held  that  a  paper 

(x)  Carej  v.  Askew,  2  Bro.  C.  C.  58 ;  intended  as  instractions,  or  as  a  memoran- 

8.  C.  1  Cox,  231 ;  Qoodman  v,  GU>odnian,  dam,  to  enable  a  scrivener  to  make  a  will, 

2  Caa.  temp.  Lee,  109 ;  Robinson  v.  Cham-  if  the  formal  act  be  left  unfinished,  maj  be 

berlayne,  2  Cas.  temp.  Lee,  129 ;  Bowes  v.  made  a  will  by  any  act  which  the  law  pro- 

Malpfts,  2  Cas.  temp.  Lee,  358 ;  Green  v.  nonnces  to  be  the  act  of  God,  provided 

Skipwortfa,  1  Philiim.  59 ;  Wood  v.  Wood,  that  up  to  the  time  of  that  act  the  same 

1  Philiim.  370,  and  the  cases  there  cited  intent  continued.  See  post,  75,  note  (9')] 
by  Sir  John  Nicholl ;  Hnntington  o.  Hun-  As  to  copies  of  instructions,  see  Barrow  v, 
tington,  2    Philiim.  213  ;    Langmead  v,  Barrow,  2  Cas.  temp.  Lee,  335. 

Lewis,  2  Philiim.  326;  Sikes  v.  Snaith,  (y)  Devereux  v.  Bullock,  1  Philiim.  72; 

2  Philiim.  355 ;  Lewis  v.  Lewis,  3  Philiim.  Musto  0.  Sutcliffri,  3  PhiUim.  105 ;  Nathan 
112;  Allen  v.  Manning,  2  Add.  490,  and  v.  Morse,  3  PhiUim.  529;  Castle  v.  Torre, 
tee  note  (a)  to  that  case,  2  Add.  494 ;  In  2  Moore  P.  C.  C.  133, 156. 

the  Goods  of  Bathgate,  1  Hagg.  67  ;  Bur-  [z)  Lewis  v,  Lewis,  3  Philiim.  109 ;  anJ 

rows  V.  Burrows,  1  Hagg.  109;  In  the  see  Madae  v.  Ewing,  1  Hagg.  317. 

Goods  of  Taylor,  1  Hagg.  641 ;  Master-  (a)  Sikes  i\  Snaith,  2  PhiUim.  355.   See, 

man  r.  Maberly,  2  Hagg.  247 ;  Viner  Abr.  also,  Rockell  t;.  Toude,  3  PhiUim.  141. 

I>eTise,  A.  2,  4 ;  Casilo  0.  Torre,  2  Moore  (6)  3  PhUlim.  529. 
P.  C.  C.  133.    [See  Boofter  v.  Rogers,  9 
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diately  added  the  legacy.  Sir  John  Nicholl  said  he  had  no  donbt 
in  pronouncing  the  instructions  to  be  the  will  of  the  deceased  as 
far  as  the  appointment  of  the  executor  ;  but  that  as  the  last  clause 
i^as  not  committed  to  writing  during  the  lifetime  of  the  testator, 
it  could  not  be  established,  and  must  be  struck  out. 

These  principles  must,  a  fortiori^  ^PP^y  ^  holograph  or  written 
instructions  for  a  will  or  codicil,  where  the  intentions  expressed  in 
such  instructions  are  continued  and  adhered  to,  but  the  execution 
of  the  formal  instrument  prevented  by  the  sudden  death  of  the 
writer,  (c) 

However,  a  mere  paper  of  instructions,  even  though  holograph, 
and  signed,  cannot  be  sustained  as  testamentary,  if  there  was  no 
sudden  death  or  other  act  of  God  to  prevent  the  r^ular  execution 
of  the  will  or  codicil  by  the  deceased,  (c?) 

In  a  case  where  the  deceased,  having  an  intention  to  alter  his 
will,  sent  for  one  of  his  executors,  and  desired  him  to  draw  a  cod- 
icil, and  afterwards  on  the  draft  being  shown  to  him,  disapproved 
of  several  clauses  in  it,  declaring  that  it  was  not  drawn  agreeably 
to  his  instructions,  and  refused  to  sign  it,  the  judge  (Sir  G.  Lee) 
was  clearly  of  opinion  that  he  could  not  pronounce  for  part  of  the 
legacies  contained  in  it,  and  reject  those  clauses  which  the  de- 
ceased objected  to  ;  for  there  might  be  other  parts  which  he  dis- 
liked, besides  those  he  particularly  mentioned,  (e) 

If  a  testament  be  found  in  the  testator's  chest,  or  safely  kept 

among  other  writings,  which  testament  is  neither  written 

found  by  the  testator  nor  by  him  subscribed,  but  altogether 

uxoT'f  mu-  of  another  man^s  hand,  this  writing  shall  not  prevail  as 

mmento.      ^^  -^^  ^jj  ^^^  testament  of  the  deceased,  unless  it  be 

*  proved  that  the  same  was  written  by  the  commandment  of  the 
testator ;  (/)  or  unless  (it  may  be  added)  other  satisfactory  proof 
be  given  that  the  testator  had  recognized  it  distinctly  as  his 

will. 

Hitherto  the  subject  has  been  confined  to  cases  of  testamentary 

Distinction  instruments,  which  by  reason  of  their  being  unexecuted 

•Mmper-*"  or  unattested,  when  the  testator  appeared,  on  the  face  of 

(c)  2  Moore  P.  C.  C.  157.  of  Bosanqnct  J.  in  2  Moore  P,  C.  C.  154, 

{d)  Munro  t\  Coutts,  1  Dow  P.  C.  487.  155. 
Bee,  also,  Dingle  v.  Dingle,  4  Hagg.  388 ;        (e)  Machin  v.  Grindon,  2  Cas.  temp.  Lee, 

and  the  observations  of  Sir  H.  Jenner,  in  406. 
Torre  v.  Castle,  1  Curt.  813,  888;  and        (/)  Swinb.  pt.  4,  s,  88,  pi.  10. 
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them,  to  contemplate  a  signature  or  attestation,  may  in   feet "  and 
some  degree  be  considered  as  imperfect.     But  the  term  cnted  "*" 
"  imperfect,"  as  applied  to  a  testamentary  paper,  is  care-  {JJ?™®°; 
fully  to  be  distinguished  from  the  word  "  unexecuted." 
Not  every  "imperfect"  paper  is  "unexecuted;"  nor  is  every 
"  unexecuted  "  paper  "  imperfect ; "  except  only  in  a  certain  sense 
of  that  term,  (jg)     For  example,  a  testamentary  paper  may  be 
finished  and  complete,  looking  to  the  body  of  the  instrument,  as 
purporting  to  dispose  of  the  testator's  whole  property,  and  so  on  ; 
still,  however,  if  unexecuted,  as,  for  instance,  by  wanting  the  de- 
ceased's signature,  it  is  in  a  certain  sense  of  the  word,  though  in 
a  certain  sense  of  the  word  only,  an  imperfect  paper.     But  the 
word  "  imperfect,"  when  applied  technically  to  instruments  of  this 
nature,  means  that  the  document  is,  upon  the  face  of  it,  mani* 
festly  in  progress  only,  and  unfinished  and  incomplete  as  to  the 
body  of  the  instrument.  (K)      And  where  a  paper  is  imperfect 
in  this  sense  of  the  word,  not  only,  as  in  cases  of  unexecuted 
papers,  must  its  being  unfinished  be  shown  to  have  been   RuieMto 
caused  by  the  act  of  God,  or  to  be  justly  ascribable  to  papers, 
some  reason  other  than   any  abandonment  of  intention  by  the 
testator,  but  it  must  also  be  clearly  proved  by  the  party  setting 
up  the  instrument,  upon  a  just  view  of  all  the  facts  and  circum- 
stances of  the  case,  that  the  deceased  had  come  to  a  final  resolu- 
tion in  respect  to  it,  as  far  as  it  goes.  (%)     Moreover,  the  presump- 
tion of  law  against  such  an  instrument  *  instead  of  being  slight, 
as  in  the  case  of  a  merely  unexecuted  paper,  is  very  strong  and 
hard  to  be  repelled.  (Jc)     When  there  is  a  mere  want  of  execu- 

{3)  Montefiore  v.   Montefiore,  S  Add.    bj    strong   extrinsic   circamstances.    In 

357.  otber  cases  it  is  so  neiirlj  perfect  —  it  has 

(A)  Montefiore  v.  Montefiore,  2  Add.    on  the  face  of  it  snch  strong  indications 

357.  of  testamentary  intention,  that  slight  cir- 
(1)  Montefiore  o.  Montefiore,  2  Add.    stances  are  snfficient  to  outweigh  the  pre- 

358.  [See  Waller  v.  Waller,  1  Grattan,  sumption  against  it.  Forbes  v.  Gordon, 
454 ;  Adama  r.  Field,  21  Vt.  456 ;  Pat-  3  Phillim.  628.  [See  Robeson  i^.  Kea,  4 
terson  r.  English,  71  Penn.  St  454 ;  Clag-  Dev.  301 ;  Herrington  v.  Bradford.  Walker, 
ett  r.  Hawkins,  11  Md.  381.]  520 ;  Tucker  v.  Calvert,  6  Call,  90 ;  Jackri 

(h)  2  Add.  358 ;  Beay  v,  Cowcher,  2  v,  Henderson,  1  Desaus.  554 ;  Jackson  t^. 

Hagg.  255.    The  presumption  yaries  in  Jackson,  6  Dana,  257 ;  Brown  o.  Shand, 

itrength  according  to  the  state  of  matnr-  1   McCord,  409-;  Allison    v.  Allison,  4 

itj  at  which  the  instrument  has  arrived.  Hawks,  141 ;  Rohrer  v.  Stehman,  1  Watts, 

4  Hagg.  298.    In  some  instances  it  is  so  442 ;  Wheeler  r.  Dnrant,  3  Rich.  Eq.  452  ; 

complecelj   a    mere    memorandum   that  Sjmmes  v.  Arnold,  10  Geo.  506 ;  Means 

proof  of  intention  cannot  be  made  but  v.  Means,  5  Strobh.  167;   Ragsdale  v, 
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tion  in  a  paper  which  is  complete  in  other  respects,  the  coart  will 
presume  the  testator^s  intention  to  be  expressed  in  such  a  paper, 
on  its  being  satisfactorily  shown  that  the  non-execution  did  not 
arise  from  abandonment  of  these  intentions  so  expressed.  (I) 
But  where  a  paper  is  incomplete  in  the  body  of  it,  the  court  must 
be  completely  satisfied  by  proof:  1st,  That  the  deceased  had 
finally  decided  to  make  the  disposition  of  his  property  expressed 
in  the  imperfect  paper ;  (2^)  2dly,  That  he  never  abandoned  that 
intention,  and  was  only  prevented  by  the  act  of  God  from  pro- 
ceeding to  the  completion  of  his  will,  (m)  The  principal  modem 
cases,  in  which  the  principles  above  expressed,  with  regard  to  im- 
perfect testamentary  documents,  have  been  laid  down  and  acted 
upon,  will  be  found  collected  in  the  note  below,  (n) 

Broker,  2  Strobh.  £q.  848;  Robinson  v.  lock,  1  Phillim.  60;  Musto  v.  Satcliffis,  3 

Schly.  6  Geo.  515;  Wikoff'8  Appeal,  15  Phniim.  104;  Bayle  o.Maync.S  PhiUim. 

Penn.  St  281-288;  Witherspoon  v.  With*  504;  Forbes  v,  Gordon,  3  Phillim.  614; 

erspoon,  2  McCord,  520.]  Roose  r.  Moulsdale,  1  Add.  129 ;  Lord 

(/)  2  Add.  358.  John  Thynne  v.  Stanhope,  1  Add.   52 ; 

(A)  [See  Rochelle  v.  Rochelle,  10  Leigh,  Antrobus  v.  Nepean,  1  Add.  399 ;  Monte- 

125;  Murry    r.  Marry,  6  Watts,    353;  fiore  9.  Montefiore,  2  Add.  854 ;  Jameton 

Robeson  v.  Kea,  4  Dev.  Law,  301.]  t;.  Cooke,  1  Hagg.  82;  Gundy  v.  Medley, 

(m)  Devereux  v.  Bullock,   1   Phillim.  1  Hagg.  140 ;  1  Hagg.  661 ;  1  Hagg.  671 ; 

78.    It  is  now  clearly  settled,  said   Sir  In  the  Goods  of  Heme,  1  Hagg.  222 ;  In 

John  Nicholl,  in  Johnston  v.  Johnston,  1  the  Goods  of  Broderip,  1  Hagg.  385 ;  In 

Phillim.  495,  that  in  respect  to  an  unfin-  the  Goods  of  Wenlock,  1  Hagg.  551 ;  In 

ished  paper,  though  followed  by  sudden  the  Goods  of  Robinson,  1    Hagg.  643; 

death,  the  interval  must  be  accounted  for ;  Reay  v.  Cowcher,  2  Hagg.  249 ;  Theak- 

and  it  must  be  shown  that  the  testator  ad'  ston  v,  Marson,  4  Hagg.  298 ;  Casde  p. 

h^red  to  the  tnfm/ton,  but  was  prevented  Torre,  2    Moore   P.   C.    C.    133.    [See 

from    finishing   it.    Castle   v.    Torre,   2  Barnes  v.  Syester,  14  Md.  507 ;  Showers 

Moore  P.  C.  C.  156,  per  Bosanquet  J.  ac-  ».  Showers,  27  Penn.   St.  485 ;  Rnoflf's 

cord.;  [Hocker  v. Hocker, 4  Grattan, 377 ;  Appeal,  26    Penn.   St  219;   Boofter  p. 

Sdden  v.  Coalter,  2  Virg.  Cas.  553 ;  Sharp  Rogers,  9  Gill,  44  ;  Aurand  r.  Will,  9 

».   Sharp,  2    Leigh,  249 ;    Tilghman  v.  Barr,  64 ;  Parkison  p.  Parkison,  12  Sm. 

Stuart,  4  Harr.  &  J.  156;  Public  Admin-  &  M.  678;  Dnnlop  v.  Dnnlop,  10  Watts, 

istrator  v,  WatU,  I  Paige,  347 ;  S.  C.  4  153 ;  Strieker  o.  Groves,  5  Whart  386. 

Wend.  168 ;   Morsell  p.  Ogden,  24  Md.  395 ;  Cavett*s  Appeal,  8  Watts  &  S.  21 ; 

377  ;  Plater  p.  Groome,  3  Md.  134.]    See  Frierson  p.  Beale,  7  Geo.  438;  Offnt  p. 

Fulleck  p.  AUinron,  3  Hagg.  527 ;  ante,  Offut,  3  B.  Mon.  162 ;  Mason  p.  Dunham, 

43,  as  to  the  validity  of  a  will  as  an  un-  1  Munf.  456 ;  Gaskins  p.  Gaskins,  3  Ired. 

executed  paper,  in  a  case  where  insanity  158 ;   Public  Administrator  p.  Watts,  1 

supervenes  between  the  preparation  and  Paige,  347 ;  S.  C.  4  Wend.  168 ;  Rohrer 

the  exe  ution.  v.  Stehman,  1  WatU,  442 ;  Hock  p.  Hock, 

(n)  Brown  o.  Hallett,  2  Cas.  temp.  Lee,  6  Seig.  &   R.  47 ;   Eyster  p.  Young,  3 

418;  Griffin  p.  Griffin,  4  Yes.  197,  note  Yeates,  511.    If  it  is  manifest  that  the 

to    Matthews   p.  Warner;    Sandford    p.  testator  intended  that  the    paper   as  it 

Vaughan,  1  Phillim.  48 ;  Deverenx  p.  Bui-  stood   should  operate  as  his  will,  it  is 
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*  It  should  here  be  remarked,  that  although  it  is  demonstrated 
by  the  foregoing  doctrines  that  when  an  unfinished  draft  Effect  of 
is  propounded,  it  must  be  shown  that  the  deceased  was  ^T^^r^ 
prevented  by  accident,  necessity,  or  the  act  of  God,  from  '*^*  p*p"^* 
completing  it,  yet  a  man  certainly  may  (in  cases  not  within  the 
operation  of  the  new  wills  act),  in  the  last  moments  of  life,  so 
lecc^nize  an  imperfect  testamentary  paper,  written  at  the  dis- 
tance of  any  number  of  years,  as  to  give  it  effect  and  validity,  with- 
out formal  execution,  (o) 

The  effect  of  unfinished  testamentary  papers,  with  Effect  of 
regard  to  the  total  or  partial  revocation  of  prior  existing  ""^^'^jjf'^,^ 
wills,  will  be  considered  more  conveniently  hereafter,   to  revoking 
when  the  subject  of  revocation  of  wills,  generally,  oc-  wUIb. 
curs,  (p) 

With  respect  to  the  signature  of  a  will»  made  (or  reexecuted 
or  republished)  (j)  on  or  after  the  first  day  of  Jan-  a.  Sig^na- 
uary,  1838,  it  is  required  by  the  stat.  1  Vict.  c.  26,  s.  9,  iHiJs^^made 
that  it  "  shall  be  signed  at  the  foot  or  end  (j^  thereof  f^^il^V"' 
by  the  testator,  or  by  some  other  person  in  his  presence  i  Vict. 
and  by  his  direction."  (y*)  ^'    *  "*  ' 

properi/  admitted  to  probate,  although  the  testator  at  the  end  thereof,  or  by  some 
there  appear  to  be  blank  bequests  in  it.  person  in  his  presence  and  by  his  express 
The  existence  of  the  blanks  will  not  de-  direction,  unless  the  testator  is  prevented 
ftat  the  will,  although  the  bequests  being  by  the  extremity  of  his  last  sickness ;  and 
in  blank  would  foil  for  uncertainty ;  the  in  all  cases  it  mnst  be  proved  by  the  oaths 
otlier  beqoests  being  clearly  expressed  and  of  two  or  more  competent  witnesses.    Act 
being   in  no  manner  connected  with  or  of  Sth  April,  1833 ;  Strieker  v.  Groves,  5 
dependent  upon    those    in  blank  would  Whart.  886.    Under  this  it  has  been  held 
have  effect.    Harris  v.  Pue,  39  Md.  536 ;  necessary  that  each  fact —  (1)  the  inability 
Tilghman  v.  Stewart,  4  Harr.  &  J.  173 ;  of  the  testator  to  sign,  (2)  his  inability  to 
Pattenon  v.  English,  71  Penn.  St.  454.]  direct  another  to  sign  ^  most  be  proved  by 
(o)  SMooraP.  C.C.  156.    Seetn/hs,pt.  two  witnesses,  to  bring  the  case  within 
I.  bk.  II.  eh.  IT.  §  I.  the  exception.    Rnoff 's  Appeal,  86  Penn. 
(p)  8eepo$t,  pt.  I.  bk.  ii.  ch.  iii.  §  ii.  St.  219,  220.    It  has  also  been  held  that 
(q)  See  ngfroy  67,  note  (/).  this  saving  clause  operates  only  in  favor 
(9^)  l^^  77,  and  notes  (x^)  and  (y).]  of  a  will  that  is  complete  and  ready  for 
iq^)  [See  McGee  o.  Porter,*14  Missou.  signing.    Auiand  t;.  Wilt,  9  Penn.  St  54. 
611.     The  dgnatnre  of  a  will  at  the  re-  Where  the  testator,  having  given  direc- 
quest  of  the  testator  by  a  third  person  as  dons  for  drawing  his  will,  and  being  just 
Ibllows,  "  £.  N.  for  B.  D.  at  his  request,"  about  to  sign  the  same  when  drawn,  and 
is  a  sniBdent  execntion  in  this  respect,  in  the  very  act  of  signing,  became  sud- 
Vemon  v.  Kirk,  30  Penn.  St.  218.    See  denly  unable  to  do  so  himself  or  to  re- 
Abraham  V.  Wilkins,  17  Ark.  292.    In  quest  another  to  do  so  for  him,  and  im- 
PamsylTsaiay  a  will  must  be  signed  by  mediately  died,  it  was  held  that  the  will 
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It  seems  clear  that  the  making  of  a  mark  by  the  testator  is  a 
gignature  sufficient  signing  to  satisfy  the  statute,  (y*)  It  was 
•  sufficient,  held  by  the  court  of  queen's  bench,  in  Baker  v.  Den- 
ing,  (r)  that  under  the  statute  of  frauds  (s.  6)  the  making  of  a 
mark  by  a  devisor,  to  a  will  of  real  estate,  is  a  sufficient  signing ; 
and  that  is  sufficient^  without  reference  to  any  question  whether 
he  could  write  at  the  time. 

So,  in  Wilson  v.  Beddard,  («)  on  the  trial  of  an  issue  devisavit 
yel  non^  directed  by  the  court  of  chancery,  Parke  B.  *  said  that 
it  was  necessary,  under  that  statute,  that  the  will  should  be  signed 
by  the  testator,  but  not  with  his  name,  for  his  mark  was  sufficient 
if  made  by  his  hand,  though  that  hand  was  guided  by  another 
person,  (s^)  and  Sir  L.  Shadwell  V.  C.  afterwards  held  that  this 
proposition  was  correct. 

WEB   within    the    exception    and   yalid.  natare  was  made  by  the  testator's  express 

Showers  v.  Showers,  27  Penn.  St  485.  direction.    Greenongh  r.  Greenoogb,  11 

See  RuoiF's  Appeal,  26  Penn.  St.  219,  Penn.  St.  489 ;  S.  P.  in  Harwell  v.  Corbin, 

See  Dan  lop  v.  Danlop,  10  Watts,  153;  1  Rand.  181,  on  a  statute  similar  to  that 

Cavett's  Appeal,  8  Watts  &  S.  26,  as  to  of  Pennsylvania;  Gibson  C.  J.  11  Penn. 

ratifying  a  will  made  and  signed  by  an-  St.  498.    See  Cavett's  Appeal,  8  Watts 

other  without  snch  direction ;  and  see,  A  S.  21 ;  Vandmff  v,  Rinehart,  29  Penn. 

also,  Roofter  v.  Rogers,  9  Gill,  44.]  St  232.  See  the  remarks  npon  these  cases 

(9*)  [Jackson  v.  Van  Dnsen,  5  John,  in  Vernon  v.  Kirk,  30  Penn.  St  218.  See, 

144 ;  Upchnrch  v.  Upchurch,  16  B.  Mon.  also,  Coaoen's  Will,  61  Penn.  St  196.  The 

102;  Ray  V.  Hill,  3  Strobh.  297;  Batler  same  has  been  decided  in  Missouri.     St 

V.  Benson,  1  Barb.  526 ;  St  Louis  Hos-  Louis  Hospital  Association  o.  Williams, 

pital  V.  Williams,    19    Missou.    609;  In  19  Miasou.  609;  St  Louis  Hospiud  As- 

re  Field,  3  Curt  (Prcr.)  752;  St  Louis  sodation  v,  W^gman,    21    Missou.    17; 

Hospital    v.   Wegman,    21    Missou.    17;  Northcutt  v.  Northcutt,  20  Missou.  266. 

Flannery's  Will,  24  Penn.  St  502 ;  Pool  See,  also,  In  re  Will  of  Cornelius,  14  Arit. 

V.  Bnffum,  3  Oregon,  438;  Nickerson  v.  675;  Dunlop  v.  Dunlop,  10  Watts,  193. 

Buck,   12  Cush.  332.     In  Pennsylyania  But  see  Upchurch  v.  Upchurch,   16  B. 

the  testator  must  sign  by  his  own  proper  Mon.   102.    Signing  by  mark   is   made 

signature,  if  he  be  able  to  do  so ;  but  if  sufficient  by  statute,  in  Delaware.    Smith 

preTcnted  from  doing  this  by  sickness  or  v,  Dolby,  4  Harring.  (Del)  350.    So  now 

other  incapacity,  his  name  must  be  signed  in  Pennsylvania,  by  act  of  1848.    Pnrd. 

at  the  end  of  the  instrument  by  some  Dig.    Brightly's  ed.  1853,p.  844.    Seethe 

other  person,  in  presence  of  the  testator  decisions  luniting  the  retroacdye  effect 

and  by  his  express  direction.  The  mark  of  of  this  latter  act;  Shinkle  v.  Crock,  17 

the  testator  was  held  insufficient  in  Asay  v.  Penn.  St.  159 ;  Davies  r.  Morris,  17  Penn. 

Hoover,  5  Penn.  St.  21 ;  Graybill  v.  Barr,  St.  205 ;  Burford  o.  Bnrfbrd,  29  Penn. 

5  Penn.  St  441.    But  see  where  testator's  St  221.] 

hand  was  guided  by  another  person.  Cox-  (r)  8  Ad.  &  £1.  94. 

sen's  Will,  61  Penn.  St  196.    The  mark  (s)  12  Sim.  28. 

of  the  testator  affixed  to  a  will  preyiously  (s^)  [Vandruff  v.  Rinehart,  29  Penn.  St 

signed  by  another  in  the  name  of  the  tes-  232 ;  Stevens  v,  Vandeve,  4  Wash.  C.  C. 

tatoris  not  sufficient  proof  that  the  sig-  262;  Cosaen's  Will,  61  Penn.  St  196.] 
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These  decisions  appear  to  be  equally  applicable  to  the  statute 
of  Victoria  as  to  the  statute  of  frauds,  for  the  language  of  both 
acts  in.  this  respect  is  almost  identical,  the  words  of  the  latter 
being  that  all  devises  and  bequests  of  lands  shall  be  in  **  writing, 
and  signed  by  the  party  so  devising  the  same  or  by^  some  other 
person  in  his  presence  and  by  his  express  directions,  &c."  (^) 
Accordingly  it  has  been  held  in  the  construction  of  the  statute  of 
Victoria,  that  when,  in  the  testator's  presence,  and  by  his  direc- 
tions, another  person  stamped  the  will,  by  way  of  signature,  with 
an  instrument  on  which  the  testator  has  had  his  usual  signature 
engraved,  so  that  it  might  be  stamped  on  letters  or  other  docu- 
ments requiring  his  signature,  this  was  a  due  execution  of  the 
will.(tt) 

Again,  wills  have  been  admitted  to  probate  which  have  been 
signed  by  the  testator  under  an  assumed  name,  the  *  court  signature 
being  of  opinion  that  such  assumed  name  might  stand  ^a^ed 
for,  and  pass  as,  the  mark  of  the  testator,  (v)  '**™®* 

In  the  construction  of  the  statute  of  frauds,  it  was  once  con- 
sidered that  the  putting  of  a  seal  by  the  testator  was  a  Seaiingnot 

/-•.,..*.,.,  .V  a  sufficient 

sumcient  signing ;  for  that  signum  was  no  more  than  a  signature. 
mark,  and  sealing  is  a  sufficient  mark  that  it  is  his  will,  (t^) 

But  this  doctrine  has  been  since  overruled,  (x)  Whence  it  ap- 
pears to  follow,  that  sealing  would  not  be  regarded  as  a  signing 
within  the  statute  of  Victoria. 

The  will  is  required  by  that  act  to  be  signed  "  at  the  foot  or  end 

(t]  See  accord.  In  the  Goods  of  Bryce,  mark  against  which  appeared  the  name  of 

2  Cnit.  3S5,  in  which  case  a  will  made  S.  Barrell  (her  maiden  name),  it  was  held 

since  January  1,  ISdS,  was  admitted  to  that,  there  heing  no  donht  of  the  identity 

piobAte,  on  motion,  the  teetatriz  having  of  the  testatrix,  her  execution  by  mark 

signed  it  with  a  mark,  and  notwithstand-  was  not  vitiated  by  another  person  having 

ing  her  name  did  not  appear  on  the  face  written  the  wrong  name  against  it.    In 

oftheinstroment.  See, also, In  the  Goods  the  Goods  of  Clarke,  1  8w.  &  Tr.  22; 

of  Amiss,  2  Bobert  116;  ptmt,  94.    So  [1  Jarman  (8d  Eng.  ed.)i  73.] 
where  one  Thotiuu  Donee  pnt  his  mark  to        (u)  Jenkins  v.  Gaisford,  3  Sw.  &  Tr.  93. 
a  teatamentary  paper  in  which  he  was        (v)  In  the  Goods  of  Glover,  5  Notes  of 

deaeribed  thronghont  as  John  Donee,  the  Gas.  553 ;  In  the  Goods  of  Bedding,  2 

court,  on  being  satisfied  on  affidavit  that  Bobert  339. 

Tbomas  Donee  dnly  executed  the  paper,  (w)  Lemayne  v.  Stanley,  3  Lev.  1 ;  S.  C. 
giastcd  probate  thereof  as  his  wiU.  In  I  Freem.  538;  [ante,  10,  note  (x).] 
the  Goods  of  Donee,  2  Sw.  &  Tr.  593.  (x)  Smith  v.  Evans,  1  Wils.  313 ;  Gray- 
Again,  where  a  will  pnrportmg  to  be  that  son  v,  Atkinson,  2  Ves.  sen.  459  ;  Ellis 
of  8.  Clarke,  and  delivered  by  her  as  snch,  v.  Smith,  1  Yes.  jnn.  13, 15 ;  Wright  v. 
for  aafe  custody,  to  one  of  her  executors  Wakelbrd,  17  Ves.  459 ;  [Pollock  v.  Glas> 
shortly  before  her  death,  was  executed  by  sell,  2  Grattan,  439.] 
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thereof. ^^  (a;^)  The  statute  of  frauds  merely  requires  that  the  will 
Tlie  siffna-  ^'^  ^  "  signed ; "  and  it  was  held,  that  a  will  in  the 
tare  under  testator's  own  handwriting  commencing,  **  I,  John  Styles, 
act  is  ra-  do  declare  this  to  be  my  last  will,  &c.'*  was  sufficiently 
Se  at  the  ^^  signed  "  within  that  statute,  although  not  subscribed 
ootoren  .  ^-^^  -^^  name,  (y)  With  a  view,  perhaps,  to  prevent 
future  controversy  as  to  whether  a  will  so  signed  is  a  complete 
and  perfect  instrument,  the  statute  of  Victoria  required  that  the 
signature  of  the  testator  shall  be  at  the  foot  or  end  of  the  will. 

But  questions  of  this  kind  do  not  appear  to  be  altogether  ex- 
cluded by  the  operation  of  this  enactment ;  and  a  new  ground  of 
contest  arose  out  of  it,  as  to  what  may  be  considered  a  signing  of 
the  will  at  the  end  or  foot  thereof. 

Doubts  arose  whether  a  signature  by  the  testator  in  the  body 
of  the  testimonium  or  attestation  clause  was  sufficient ;  and  also, 
whether  a  signature  below  the  latter  clause,  when  it  runs  beneath 

(x^)  [InPeniii7lyaiiiA,KewYork,Ohio^  nte  of  firaoda,  itiU  preraila.    The  place 

and  Arkansas,  the  testator  is  reqaired  to  of  the  8ig:natnie  in  or  npon  the  will  if 

sign  his  name  at  the  end  of  the  will.  AnU^  not  regarded  as  important,  pronded  the 

75;  Rev.  Su.  Ark.  c  157,  §  4 ;  Cnrwen's  signature,  wherever  it  is  affixed,  is  placed 

Laws  of  Ohio  in  Force,  p.  1138,  c  575 ;  there  for  the  purpose^  and  with  the  iateo- 

Pnrdon's  Dig.  p.  843  (ed.  1853) ;  Hays  tion  of  authenticating  the  will.     Sarah 

V.  Harden,  6  Penn.  St.  409  ;  Strieker  v.  Miles's  Will,  4  Dana,  1 ;  Waller  v.  Waller, 

Groves,   5  Whart.  386 ;  Watts  v.  New  1  Grattan,  454 ;  Jackson  v.  Van  Dnaen, 

York,  4  Wend.  168 ;  Lewis  v.  Lewis,  13  5  John.  144 ;  Bntherford  v.  Ratlierford^ 

Barb.  17 ;  McDonongh  v.  Loughlin,  SO  1  Denio,  33 ;  Remsen  v.  Brinckeriioff,  96 

Barb.  238.  So  in  New  Jersey,  as  to  a  will  Wend.  325 ;  S.  C.  8  Paige,  488 ;  Dewey  o. 

of  real  estate,  see  Combs  v.  Jolly,  2  Green  Dewey,  1  Met.  349 ;  Hogan  v.  Gfosrenor, 

Ch.  625.  In  Cohen's  WiU,  I  Tnck.  (N.T.  10  Met.  54;  HaU  v.  Hall,  17  Pick.  373; 

8nr.)  286,  it  was  held  sufficient  snbscrip-  Loy  v.  Kennedy,  1  Watu  k  S.  396;  Gm- 

tion  "at  the  end  of  the  will,"  where  an  der  v.  Famom,  10  Penn.  St.  100;  Up- 

attestation  clanse  was  annexed,  if  the  tes-  chorch  9.  Upehudi,  16  B.  Mon.  102 ;  Axm> 

tator  subscribed  beneath  the  attestation  stiong  v.  Annstrong,  29  Ala.  588 ;  Adams 

clause,  along  with  the  attesting  witnesses,  v.  Pield,  21  Vt.  256 ;  Selden  v.  Coalicr. 

In  Ohio,  where  the  statute  requires  that  2  Viig.  Caa.  553;  Banaey   v.  Ramsey* 

wills  be  '*  signed  at  the  end  thereof  by  the  12    Gmttaa,  664  ;  In  re   Sophia   £ir^ 

maker,"  and  witnessed,  a  will  signed  but  patrick's  Will,  7  C.  B.  Green,  463.    It 

not  witnessed,  which  the  testator  called  has  been  considered  in  some  of  the  caacs 

for  "to  finish,"  and  to  which  he  then  that  this  purpose  and  intention  must  m^ 

added  a   bequest,  and  which  was   then  pear  on  the  £iee  of  the  wilL    See  Wallar 

signed  by  witnesses,  but  not  by  the  tea-  v.  Waller,  1  Grattaa,  454 ;   Ramsey  v. 

tator,  was  held  invalid.  Glan^  o.  Glancy,  Ramsey,  npro ;  Jolly's  Will,  1  HalsL  Oh. 

17  Ohio  St.  134.]  456 ;  Ray  9.  HiU,  3  Strobh.  297  ;  Hejcr  v. 

(y)  Coles  V.  Treoothick,  9  Yes.  249.  [In  Berger,  1  Hoff.  Ch.  1 ;  Graham  v.  Graham, 

aome  of  the  American  States,  the  former  10  Irad.  219 ;  Denton  v.  Franklin,  9  B. 

English  rule,  as  it  existed  under  the  stoV  Mon.  28 ;  Roaaer  p.  Franklin,  6  Qnttan^  L) 
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the  oonclnsion  of  the  will,  was  a  compliance  with  the  act.  On  the 
question,  whether  the  will  was  well  *  executed,  if  there  was  a  blank 
space  between  the  conclusion  of  the  will  and  the  signature  of  the 
testator,  a  lamentably  large  number  of  points  and  decisions  oc- 
curred. In  the  earlier  cases  Sir  H.  Jenner  Fust  put  a  very  liberal 
oonstruction  on  this  part  of  the  act.  But  afterwards  that  learned 
judge,  in  concurrence  with  the  judicial  committee  of  the  privy 
ooancil,  (z)  felt  it  necessary  to  take  a  more  rigid  view  of  this 
enactment,  on  the  ground  that  it  was  intended  to  prevent  any  ad- 
dition being  made  to  the  will  after  the  deceased  had  executed  it. 
And  accordingly  probate  was  refused  in  a  great  number  of  subse- 
quent cases  on  this  objection,  and  the  intention  of  a  great  many 
testators  unfortunately  defeated. 

This  led  to  the  passing  of  the  stat.  15  Vict.  c.  24,  which,  after 
reciting  that,  by  the  stat.  1  Vict.  c.  26,  it  had  been  enacted  that 
no  will  shall  be  valid  unless  it  shall  be  signed  at  the  foot  or  en4 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence, 
and  by  his  direction,  proceeds  to  enact,  by  sect.  1,  that  gt^t.  is 
**  every  will  shall,  so  far  only  as  regards  the  position  of  ^*<^^  ®-  ^• 
the  signature  of  the  testator,  or  of  the  person  signing  for  nature 'tfa 
him  as  aforesaid,  be  deemed  to  be  valid  within  the  said  2^*^^^*^^^^ 
enactment,  as  explained  by  this  act,  if  the  signature  ^^^i^- 
shall  be  so  placed  at  or  after,  or  following,  or  under,  or  beside,  or 
opposite  to  the  end  of  the  will,  (a)  *  that  it  shall  be  apparent  on 
the  face  of  the  will  that  the  testator  intended  to  give  effect  by 
such  his  signature  to  the  writing  signed  as  his  will,  and  that  no 
such  will  shall  be  affected  by  the  circumstance  that  the  signature 
shall  not  follow  or  be  immediately  after  the  foot  or  end  of  the 
will,  or  by  the  circumstance  that  a  blank  space  shall  intervene  be- 
tween the  concluding  word  of  the  will  and  the  signature,  or  by  the 

(x)  WUIis  V,  Lowe,  6  Notes  of  Cas.  428 ;  as  a  signatare  on  part  of  the  will,  so  as 

8.  C.  1  Robert.  618,  note  (6);  Smee  i;.  to  be  within  the  stat  15  Vict.  c.  24.    In 

Bryer,  6  Notes  of  Cas.  20,  Sappl.  xii. ;  the  Goods  of  Gaasden,  2  Sw.  &  Tr.  362. 

8.  C.  1  Robert.  616 ;  6  Moore  P.  C.  404.  And  this  decision  was  followed  by  a  sim- 

(a)  Where  a  will  was  written  on  a  piece  ilar  one  in  another  case  before  the  same 

of  parchment,  and  at  one  comer,  at  the  hot-  judge,  in  Cook  v.  Lambert,  3  Sw.  &  Tr. 

torn  of  the  parehment,  a  piece  of  paper  was  46.    See,  further,  as  to  the  construction  of 

pasted,  and  a  stamp  impressed  on  it,  upon  this  enactment,  Li  the  Goods  of  Wright, 

which  paper  the  signatures  of  the  testator  34  L.  J.,  P.  M.  &  A.  104 ;  In  the  Goods  of 

aad  the  atlestiag  witnesses  were  snbee-  Birt,  L.  B.  2  P.  &  D.  214 ;  In  the  Goods 

quenUy  made,  it  was  held  by  Sir  C.  Cres-  of  Coombs,  L.  B.  1  P.  &  D.  302. 
well  that  the  signature  must  be  accepted 
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circumstance  that  the  signature  shall  be  placed  among  the  words 
Stat.  16  ^^  ^^®  testimonium  clause  or  of  the  clause  of  attesta- 
Vict  c.  24.   ^Jqu^  ^j^  Qf  ghall  follow  or  be  after  or  under  the  clause 

of  attestation,  either  with  or  without  a  blank  space  intervening, 
or  shall  follow  or  be  after  or  under  or  beside  the  names  or  one  of 
the  names  of  the  subscribing  witnesses,  *  or  by  the  circumstance 
that  the  signature  shall  be  on  a  side  or  page  or  other  portion  of  the 
paper  or  papers  containing  the*  will  whereon  no  clause  or  paragraph 
or  disposing  part  of  the  will  shall  be  written  above  the  signature, 
or  by  the  circumstance  that  there  shall  appear  to  be  sufficient 
space  on  or  at  the  bottom  of  the  preceding  side  or  page,  or  other 
portion  of  the  same  paper  on  which  the  will  is  written  to  contain 
the  signature;  and  the  enumeration  of  the  above  circumstances 
shall  not  restrict  the  generality  of  the  above  enactment ;  but  no 
signature  under  the  said  act  or  this  act  shall  be  operative  to  give 
effect  to  any  disposition  or  direction  which  is  underneath,  ((?) 

(b)  It  is  to  be  observed  that  qaeationa  the  will  of  the  deceased  had  an  imperfect 

may  still  arise,  as  to  the  validity  of  a  sig-  attestation  clause,  and  the  name  of  the 

nature  placed  among  the  words  of  the  tea-  deceased  appeared  written    beneath  the 

timonium  clause,  or  the  clause  of  attestar  signatures  of  the  attesting  witnesses,  and 

tion,  where  the  testator  has  only  written  the  witnesses  were  both  dead,  and  no  evi- 

his  name,  without  otherwise  subscribing  denoe  conld  be  given  as  to  the  order  in 

the  will,  so  that  it  may  be  contended  that  which  the  signatures  were  made,  the  conrt 

it  does  not  appear  whether  he  intended  it  nevertheless  decreed  probate  of  the  will, 

or  not  for  his  signature  to  the  will.    See,  In  the  Goods  of  Pnddephatt,  L.  B.  2  P.  ft 

on  this  subject,  In  the  Goods  of  Ghaplyn,  D.  97.    Where  the  will  was  in  the  hand- 

4  Notes  of  Cas.  469;  In  the  Goods  of  writing   of  the    testator   and  his  name 

Davis,  lb.  522 ;  In  the  Goods  of  Atkins,  formed  the  concluding  words  of  the  last 

lb.   564  ;  In  the  Goods  of  Woodington,  clause  of  the  will,  it  was  admitted  to  pro- 

2  Curt.  234  ;  In  the  Goods  of  Gunning,  I  bate,  the  court  (Sir  C.  Cresswell)  being 

Robert.  459 ;  S.  C.  5  Notes  of  Cas.  75  ;  satisfied  that  the  name  was  intended  to  be  a 

In  the  Goods  of  Baskett,  6  Notes  of  Cas.  signature,    Trott  v,  Skidmore,  2  Sw.  & 

597 ;  In  the  Goods  of  M'CuUum,  7  Notes  Tr.  12.    As  to  what  the  act  means  by 

of  Cas.   125;  In  the  Groods  of  Batten,  "among  the  words  of  the  testimoninm 

7  Notes  of  Cas.  228 ;  In   the  Goods  of  clause,"  see  In  the  Goods  of  Mann,  2S  L. 

Walker,  2  Sw.  &  Tr.  354  ;  In  the  Goods  J.,  P.  M.  &  A.  50. 

of  Casmore,  L.  R.  1  P.  &  D.  653 ;  [In  the  (e)  In  the  Goods  of  Dallow,  L.  R.  1  P. 

Goods  of  Pearn,  L.  R.  1  P.  &  D.  70.]   See,  &  D.  189 ;  In  the  Goods  of  Kimpton,  3 

further,  as  to  what  is  a  sufficient  execution  Sw.  &  Tr.  427.    Where,  from  the  obvioos 

within  the  stat.  15  Vict,  In  the  Goods  of  sequence  and  sense  of  the  context,  it  ap- 

Jones,  4  Sw.  &  Tr.  1 ;  In  the  Goods  of  pears  to  th^  satisfaction  of  the  conrt  that 

Powell,  lb.  34 ;  In  the  Goods  of  Wright,  the  signature  of  the  deceased  really  fol- 

lb.  55;  In  the  Goods  of  Williams,  L.  lows  the  dispositive  part  of  a  testamentary 

R.  1  P.  &  D.  4 ;  In  the  Goods  of  Wood-  instrument,  though  it  may  occupy  a  place 

ley,  3  Sw.  &  Tr.  429 ;   [In  the  Goods  of  on  the  paper  literally  above  the  disposi- 

Huckvale,  L.  R.  1  P.  &  D.  375.]    Where  tive  paru  or  part  thereof,  such  testamea- 

[80] 


cer- 
tain wills 


CH.  II.  §  I.]  OF  THE  SIGNATURE  BY   THE  TESTATOR.  107 

or  which  follows  it,  (cf)  *  nor  shall  it  give  effect  to  any  disposition 
or  direction  inserted  after  the  signature  shall  be  made."  («) 

Sect.  2.  ^^  The  provisions  of  this  act  shall  extend  and  be  applied 
to  eyery  will  already  made,  where  administration  or  pro-  sut.  16 
bate  has  not  already  been  granted  or  ordered  by  a  court  ^^^^'  ^'  ^* 
of  competent  jurisdiction  in  consequence  of  the  defective  ^d  to^" 
execution  of  such  will,  or  where  the  property,  not  being  *^|^^ 
within  the  jurisdiction  of  .the  ecclesiastical  courts,  has  ™(^c* 
not  been  possessed  or  enjoyed  by  some  person  or  persons  claiming 

tary  instrument  will  be  entitled  to  probate.  Jennings,  1  N.  Y.  Sap.  Ct  622.  it  ap- 
In  the  Qoods  of  Kimpton,  3  Sw.  &  Tr.  427.  peared  that  the  testator  wrote  his  will  upon 
{d)  In  order  to  get  rid  of  the  objection  three  pages  of  a  sheet  of  paper.  At  the 
that  the  will  was  not  signed  at  the  foot  or  end  of  the  second  page  he  subscribed  his 
end,  the  oonrt  has,  in  some  cases,  thought  name,  and  also  at  the  end  of  the  third 
itself  justified  in  regarding  a  portion  run-  page.  At  the  end  of  the  second  page  two 
Ding  below  the  signature  as  forming  no  persons  subscribed  their  names  as  wit- 
part  of  the  will,  and  granting  probate  ex-  nesses  at  the  testator's  request.  The  third 
dnsire  of  that  portion.  See,  on  this  sub-  page  contained  a  conditional  request  or 
ject,  Jn  the  Goods  of  HoweU,  2  Curt  421 ;  direction  only.  It  was  held,  that  the  wiU 
In  the  Goods  of  Bavies,  3  Curt.  748;  was  concluded  at  the  end  of  the  second 
Keating  v.  Brooks,  4  Notes  of  Cas.  253,  page ;  the  third  page  formed  no  part  of 
260 ;  In  the  Goods  of  Jones,  4  Notes  of  such  will  and  did  not  affect  its  validity. 
Cas.  532;  S.  C.  1  Robert.  424;  In  the  See  McGuire  v.  Kerr,  2  Bradf.  See  256.] 
Goods  of  Cotton,  6  Notes  of  Cas.  307  ;  S.  (e)  Where  the  testator's  signature  was 
C.  1  Robert  638  ;  Topham  v,  Topham,  2  written  partly  across  the  last  line  but  one 
Robert,  189 ;  S.  C.  7  Notes  of  Cas.  272 ;  of  the  will,  and  entirely  above  the  last 
In  re  Stanley,  7  Notes  of  Cas.  69;  S.  C.  line,  with  the  exception  of  one  letter  which 
1  Robert.  755 ;  In  the  Goods  of  Amiss,  7  touched  the  laat  line,  it  was  held  that  the 
Notes  of  Cas.  274 ;  S.  C.  2  Robert  116.  will  was  signed  at  the  foot  or  end  thereof. 
But  see  Sweetland  v.  Sweetland,  4  Sw.  &  In  the  Goods  of  Woodley,  3  Sw.  &  Tr. 
Tr.  6 ;  Hunt  v.  Hunt,  L.  R.  1  P.  &  D.  209.  429.  The  same  was  held,  under  the  stat 
Where  in  a  testamentary  paper  executed  15  Vict  c.  104,  of  a  will  made  in  France, 
by  the  deceased,  the  last  sentence  com-  and  signed  not  at  the  end  of  the  will,  but 
menced  immediately  above  the  signature  at  the  end  of  a  notarial  minute  which  fol- 
of  the  deceased,  and  was  continued  in  lowed  in  the  same  sheet  Page  v.  Dono- 
three  short  lines  to  the  left  of  it,  the  two  van,  Dea.  &  Sw.  278.  Where  the  testator, 
last  lines  being  somewhat  below  the  sig-  after  signing  his  name  to  his  will  in  the 
nature,  and  this  sentence  was  written  presence  of  two  witnesses,  added  a  clause 
before  the  deceased  signed  her  name,  it  to  it,  the  writing  being  squeezed  into 
was  held  by  Lord  Pensance  that  under  the  the  space  above  and  beside  the  signature, 
above  statute  the  execution  was  valid,  and  and  immediately  afterwards  the  witnesses 
that  the  last  sentence  should  be  included  signed  their  names,  the  court  held  that  the 
in  the  probate.  In  the  Goods  of  Ains-  testator  did  not  sign  or  acknowledge  his 
worth,  L.  R.  2  P.  &  D.  151.  See,  ftuther,  signature  to  the  will  as  containing  such 
as  to  the  construction  of  this  statute.  In  clause,  and  that  probate  should  issue  with- 
tbe  Goods  of  Arthur,  L.  R.  2  P.  &  D.  273.  out  it  In  the  Goods  of  Arthur,  L.  R.  2 
[In  a  late  ease  in  New  York,  Conboy  v.  P.  &  D.  273. 
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to  be  entitled  thereto  in  consequence  of  the  defective  execution  of 
such  will,  or  the  right  thereto  shall  not  havd  been  decided  to  be 
in  some  other  person  or  persons  than  the  persons  claiming  under 
the  will,  by  a  court  of  competent  jurisdiction,  in  consequenoe  of 
the  defective  execution  of  such  will. 

Sect.  3.  '^  The  word  *  will '  shall,  in  the  construction  of  this  act. 
Interprets,  be  interpreted  in  like  manner  as  the  same  is  directed  to 
^<  wui!''  be  interpreted  under  the  provisions  in  this  behalf  con. 
tained  in  the  said  act  of  the  first  year  of  the  reign  of  her  majeaty 
Queen  Victoria." 

Short  tide  Sect.  4.  "  This  act  may  be  cited  as  *  The  Wills  Act 
*^^  •^'-         Amendment  Act,  1852.' " 

It  should  be  observed  that  there  is  no  provision  in  either  of 
Blank  these  acts  that  the  will  shall  be  written  continuously. 
SCe^lod^of   *  Therefore  it  has  been  held  that  if  a  will  is  otherwise 


nnoVec^     duly  executed,  it  ifi  no  objection  that  it  contains  blank 

tionable. 

What  is  a         The  stat.  1  Vict,  enacts  that  the  will  may  be  sighed 


>biec- 

tionabie.      spaces  in  the  body  of  it.  (/) 


snfficient 

signing  by  either  by  the  testator,  ^'  or  some  other  person  in  hia 
othe?per-     presence  and  by  his  direction." 

"^•"  In  the  prerogative  court,  In  the  Goods  of  Bailey,  (^) 

a  question  was  raised,  upon  motion,  on  this  clause  of  the  act, 
whether  a  signature  by  the  direction  of  the  testator  can  well  be 
made  by  a  person  who  is  one  of  the  two  subscribed  witnesses  to 
whether  the  will.  The  deceased  died  on  the  30th  of  November, 
ture'forthe  1838.  On  the  8th  of  that  month  he  executed  his  will 
may  be  by  ^^  ^^0  manner  following,  viz,  the  name  of  the  deceased 
attesdn!?*  ^^  Signed  by  Robert  Harvey,  one  of  the  subscribed 
witnesses,  witnesses,  at  the  foot  or  end,  by  the  deceased's  direction, 
and  in  his  presence,  and  also  in  the  presence  of  Matthew  Smith, 
the  other  subscribed  witness,  who  was  present  at  the  same  time, 
and  who,  as  well  as  Robert  Harvey,  attested  the  will  in  the  pres- 
ence of  the  deceased,  Sir  Herbert  Jenner  Fust  was  of  opinion 
that  there  had  been  a  compliance  with  the  statute,  and  admitted 
the  will  to  probate  on  the  affidavit  of  Robert  Harvey. 

A  contrary  view  of  this  point  has  been  taken  in  an  able  trea- 

(/)  Cornebj  v.  Gibbons,  6  Notes  of    In  re  Kirbj,  6  Notes  of  Caa.  693,  coram 
Cab.  679;  S.  C.  1  Robert.  705,  coram  Dr.    Sir  H.J.  Fast. 
Lushington  ;  In  re  Corder,  1  Robert  669 ;        {g)  I  Cart.  914. 
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tise  on  this  subject,  (A)  in  which  it  is  obserredf  that  it  could  not 
be  the  intention  of  the  l^islature  to  require  the  testator  to  ac- 
knowledge the  signature  of  his  will  by  another  person  to  the  very 
person  who  had  signed  it  for  him. 

However,  in  a  late  case,  (t)  Sir  H.  Jenner  Fust  adhered  to  the 
opinion  he  expressed  In  the  Goods  of  Bailey,  observing,  that 
the  witnesses  in  such  a  case  attest  the  direction  of  the  testator, 
and  that  direction  amounts  to  an  acknowledgment,  (t^) 

*  A  further  question  has  arisen,  as  to  whether,  if  the  party  sign- 
ing for  the  testator,  signs  his  own  name,  and  not  that  of  ^iiether 
the  testator,  such  signature  is  sufficient*  In  case  upon  g^i?^";^, 
motion  in  the  prerogative  court,  (A)  the  testator  died  on  the  testator 
June  4th,  1838.  Being  very  ill,  the  vicar  of  the  parish,  his  own 
by  the  deceased^s  request,  signed  the  will  for  him,  not  in  that  of  the 
the  testator's  name,  but  his  own ;  the  attestation  clause  ^*'*^'- 
being  as  follows,  "  Signed  on  behalf  of  the  testator  by  me,  A.  B., 
vicar  of  Warfield,  Berks,  which  signature  was  made  for  and  ac- 
knowledged by  the  testator,  in  the  presence  of  us,  who,  in  the 
presence  of  the  testator,  have  hereunto  set  our  hands  and  seals. 
C.  D.,  E.  F."  Per  curiam  (Sir  H.  Jenner  Fust) :  "  The  act 
allows  the  will  to  be  signed  by  another  person  for  the  testator. 
Here,  this  gentleman,  by  the  testator's  request,  signed  the  will 
for  him,  not  in  the  testator's  name,  but  using  his  own  name.  The 
act  does  not  say  that  the  testator's  name  must  be  used.  I  think 
this  is  sufficient  under  the  act."    Probate  granted. 

Where  it  is  proved  that  the  testator  duly  acknowl-  J^^ac^*"^ 
edged  a  signature  to  the  attesting  witnesses,  it  has  been  ^"Jj,'^  ^y^* 
considered  sufficient,  primd  facie^  without  proving  that  t^e  testator 
the  signature  is  in  his  handwriting,  or  that  it  was  made  ture  suf- 
^  by  some  other  person  in  his  presence  and  by  his  direc-  out  show- ' 

(A)  Sngden'f   Ssiay  on   the   Law   of  Feb.  1839 ;  8  Cart.  829.    [Where  the  tes- 

WiUs,  p.  88.  tator  directed  a  person  to  sign  the  will  for 

(i)  Smith  V,  Harris,  1  Bobert  262.  him,  which  that  person  did  bj  writing  at 

(t^)  [Under  the  statnte  of  Missouri,  the  the  foot,  '*  this  will  was  read  and  approved 

penon  who  at  the  request  of  the  testator  hj  C.  F.  B.,  by  C.  C.  in  the  presence  of, 

aispBS  the  tesutor's  name,  mast  himself  &c.,"  and  then  followed  the  signatured  of 

attest  to  it»  and  sute  that  faet,  or  the  will  the  witnesses,  the  will  was  held  good.    Be 

is  void.    UcGee  v.   Porter,  14  MisMra.  Blair,  6  Notes  of  Cas.  628.] 

611.]  (/)  Gaae  o.  Qase,  8  Curt  456,  per  Sir 

(k)  In  the  Goods  of  Clark,  Prerog.  20  H.  Jenner  Fust 

[88] 


110  OP  THE  FORM,  ETC.   OF  MAKING  A  WILL.      [PT.  I.  BK.  II. 

It  is  not  necessary  that  all  the  sheets  or  papers  of  which  a 
will  consists  should  be  signed  by  the  testator :  or  that 

signature  o  j 

where  the  they  should  all  be  connected  together :  It  is  enough  if 
aisuof  sev-  they  were  in  the  same  room  where  the  execution  took 
e  8  eets:  pj^^^ .  ^^^  j^  must  be  presumed,  primd  facicy  that  they 
were  so.  (m) 

So  where  a  duly  executed  will,  followed  by  several  additions  and 

f  sev-     alterations,  at  the  end  of  which  appeared  the  signature 

erai  clauses  of  the  testator  and  attesting:  witnesses,  it  was  held  that 

written  at  o  ' 

seyerai        the  signature  and  attestation  clause  applied  to  all  the 
^'  *  dispositive  clauses  written  above  them,  although  these 

had  been  apparently  written  at  different  times,  (n) 


SECTION  n. 
Of  the  Attestation  of  Wills  and  Codicils  of  Personal  Estate. 

It  is  proposed  to  consider  this  subject,  1st,  with  reference  to 
wills  and  codicils  made  before  January  Ist,  1888,  and  to  which 
consequently  the  new  statute  of  wills  does  not  extend;  2dly, 
with  reference  to  wills  and  codicils  made  (or  reexecuted  and  re- 
published) (o)  on  or  after  that  date,  and  consequently  within  the 
operation  of  that  statute. 

First,  As  to  wills  and  codicils  made  before  January  1st,  1838. 
1.  As  to  Wills  and  codicils  of  personal  estate  need  not  any  witness 
before  Jan.  of  their  publication  :  (jp)  custody  is  a  sufficient  publica- 
1^0  wit-'  ^on  of  them :  (g)  although  it  is  safer  and  more  prudent, 
thTexecu-  ^^^  leaves  less  in  the  breast  of  the  ecclesiastical  judge, 
licatton  ^^  if  they  be  published  in  the  presence  of  witnesses,  (r) 
necessaiy:  Indeed,  aome  of  the  older  authorities  have  been  supposed 
to  lay  it  down,  that  such  a  publication  before  two  sufficient  wit- 

(m)  Gregory  v.  The  Queen's  Proctor,  {p)  See  Allan  v.  Hill,  GUh.  Rep.  260 ; 

4  Notes  of  Cas.  620,  639 ;  /mw«,  96,  97  ;  Wright  v,  Walthoe,  and  other  cases  cited 

Marsh  v.  Marsh,  1  Sw.  &  Tr.  528 ;  [Gin-  in  Limberj  i?.  Mason,  Com.  Rep.  452 ; 

der  v.  Famnm,  10  Barr,  98 ;  Martin  v.  Cunningham  v.  Ross,  2  Cas.  temp.  Lee, 

Hamblin,  4  Strobh.  188 ;  £la  v,  Edwards,  478. 

16  Gray,  91 ;  Tonnele  v.  Hall,  4  Comst  (q)  Miller  t\  Brown,  2  Hagg.  211.    As 

1 40 ;  Wikoff's  Appeal,  1 5  Penn.  St.  281 .]  to  the  efibet  of  proof  of  handwriting  aloue, 

(n)  In  the  Goods  of  Cattrall,  4  Sw.  &  see  ante,  68,  note  (t),  and  post,  pt.  i. 

Tr.  419.  bk.  iv.  ch.  m.  §  v. 

(o)  See  amte,  67,  note  (/).  (r)  2  Bl.  Com.  502. 
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nesses  is  absolutely  necessary.  («)  But  on  a  closer  inspection  of 
the  passages  cited,  as  containing  such  a  doctrine,  it  should  seem 
that  in  some,  (f)  such  publication  is  only  recommended  ;  while  in 
others  (u)  it  is  meant,  not  that  the  will  must  be  proved  by  two 
witnesses  present  at  its  publication,  but  that  two  witnesses  are 
necessary  for  the  due  proof  of  a  testament,  as  they  are  for  the 
proof  of  any  other  fact  by  the  *  rules  of  the  civil  law.  (x}  Still 
less  are  any  auiscrtbing  witnesses  necessary  for  the  giving  full 
force  and  effect  to  a  mere  testament.  (^) 

But  if  there  be  an  attestation  clause  at  the  foot  of  a  testa- 
mentary paper,  the  natural  inference  is,  that  the  testator  when  there 
meant  to  execute  it  in  the  presence  of  witnesses,  and  tation*^^^ 
that  it  was  incomplete  in  his  apprehension  of  it,  till  that  n* wfiw^ 
operation  was  performed :  and  consequently  the  presump-  •«»  ***« 

*^  ^*^'  ^  •'  r  r      presump- 

tion of  law  is  against  a  testamentary  paper,  with  an  tionis 

attestation  clause,  not  subscribed  by  witnesses,  (z)  This  wSi. 
presumption  is  held  to  be  strengthened,  when  the  instrument  pur- 
ports to  dispose  not  only  of  personal,  but  also  of  real  property,  (a) 
It  is  true,  that  in  Cobbold  v.  Baas,  (i)  the  court  of  delegates 
was  of  opinion  that  a  will,  both  of  real  and  personal  property, 
with  an  attestation  clause  unexecuted  by  witnesses,  was,  red- 
dendo 9ingvla  singulis^  a  perfect  disposition  of  personal  estate, 
and  therefore  a  good  wilL  But  this  decision  may  be  considered 
as  overruled  by  those  of  Mathews  i».  Warner  (c?)  and  Walker  v. 
Walker,  (rf) 

The  presumption  thus  raised,  however,  is,  generally  speaking, 
slight,  and  may  be  repelled  by  slight  circumstances ;  (^)  yet  slight 
as  it  is,  it  must  be  rebutted  by  some  extrinsic  evidence,  either 

(«)  1  Roberts  on  WilLi,  183.  Reeve,  Prerog.  H.  T.  1842 ;  1  Notes  of  Cas. 

(0  Bneum,  lib.  2,  f.  61 ;  Fleta,  lib.  2,  810. 

f.  125.  (6)  4  Yes.  200,  in  notis, 

(m)  Swinb.  pt  1,  s.  3,  pi.  13 ;  Qodolph.  (c)  4  Yes.  186;  5  Yes.  23. 

pt  1,  c  21,  s.  1.  {d)  1   Meriy.  503.    See    the   note    to 

(x)  See  pott,  pt.  I.  bk.  it.  ch.  iii.  §  y.  Beaty  v.  Beatj,  1  Add.  159,  160.    See, 

as  to  the  necessary  proof  of  a  will.  also,  Jekyll  v.  Jekyll,  1  Cas.  temp.  Lee,  419. 

(y)  Brett  v.  Brett,  3  Add.  224.  (e)  Stewart  v.  Stewart,  2  Moore  P.  C. 

{x)  Scott  V.  Rhodes,  1  Phillim.  19 ;  Har-  C.  193 ;  Bateman  v.  Pennington,  3  Moore 

ris  V.  Bedford,  2  Phillim.  177 ;  Beaty  v,  P.  C.  C.  223 ;  Harris  v.  Bedford,  2  Phil- 

Beaty,  1  Add.  154 ;  Mathews  r.  Warner,  4  Urn.  178 ;  Thomas  v.  Wall,  3  Phillim.  23 ; 

Yes.  186 ;  5  Yes.  23 ;  Walker  v.  Walker,  1  Buckle  v.  Backle,  3  Phillim.  323 ;  In  the 

MJeriy.  503 ;  and  see  the  note  of  the  learned  Groods  of  Jerram,  1  Hagg.  550 ;  Doker  v. 

reporter,  in  1  Add.  159, 160.  Goff,  2  Add.  42.    In  the  last  case  there 

(a)   See  ante,   70 ;    In  the   Goods  of  was  no  regular  attestation  danse,  but  only 
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that  the  testator  was  prevented  from  finishing  *  the  instrument 
bat  this  by  the  act  of  God,  or  that  he  intended  it  to  operate  in  its 
8^r^  present  form.  (/  )  In  the  case  of  Buckle  v.  Buckle,  (jr) 
Bw  be" *  *^®  ^^*  ^^  *'^®  testamentary  paper  being  found  sealed 
peiled  by  up  at  the  death  of  the  testator,  with  an  appearance  that 
(tence.  he  did  not  intend  to  open  it  again,  was  held  sufficient 
to  rebut  the  presumption,  by  showing  that  it  was  his  intention 
it  should  operate  in  its  present  form.  So  a  recognition  of  it  as  a 
will  by  the  testator  will  suffice.  (A.) 

By  the  different  acts  of  parliament  creating  stock  in  the  public 
Devise  of  furids  and  annuities  attending  thereon,  it  is  provided 
the^pabUc  ^^^  ^^7  person  possessed  of  the  stock  may  devise  the 
funds.  same  by  writing,  attested  by  two  witnesses.  But  the 
result  of  several  cases  on  these  acts,  which  it  will  hereafter  be 
necessary  to  notice,  is,  that  a  bequest  of  stock,  whether  attested 
by  two  witnesses  or  not  (if  made  before  January  Ist,  1838),  is 
effectual  to  pass  the  subject  bequeathed  to  the  legatee,  (i) 

Secondly,  As  to  the  attestation  of  wills  and  codicils  made  on 
s.  Asto  or  after  the  1st  of  January,  1888..  The  stiat.  1  Vict,  c 
made  on'  ^^^  B.  9,  cuacts,  that  uo  will  (or  testament  or  codicil,  or 
ftLu^i'  any  other  testamentary  instrument)  shall  be  valid  unless 
1838: '  the  signature  shall  be  '^  made  or  acknowledged  by  the  tes- 
tator in  the  presence  of  two  or  more  witnesses  («^)  present  at  the 


the  word  "  witnesses,"  which  the  court  con-  (A)  [As  to  the  nnmber  of  witnesMs  in 

sidercd  as  raising  an  infinitelj  slighter  pre-  the  Anoerican  States,  see  onto,  67,  note  (6^). 

sumption.  "  It  seems  to  have  been  generally  consid- 

(/)  Harris  o.  Bedford,  2  Phillim.  178;  ered"  as  obseryed  in  Jarman  VTills  (3 

Beaty  v,  Beaty,  I  Add.  158;  In  the  Goods  Eng.  ed.  pp.  104-106),  **  that  this  proyi- 

of  Hurrill,  1  Hagg.  S52 ;  In  the  Qoods  of  sion  not  only  qualifies  persons  who  have 

Wenloclc,  1  Hagg.  551 ;  In  the  Goods  of  been  rendered  infamous  by  conyiction  for 

Thomas,  1  Hagg.  696 ;  In  the  Goods  of  crime  to  be  attesting  witnesses  (as  it  deariy 

Edmonds,  1  Hagg.  698 ;  Bragge  v.  Dyer,  does),  but,  that  it  eyen  gives  validity  to  the 

3  Hagg.  207 ;  Pett  v.  Hake,  3  Curt  612.  attesting  act  of  an  idiot  or  lunatic    Thia» 

(g)  3  Phillim.  323.  however,  seems  very  questionable.    The 

(A)  In  the  Goods  of  Jerram,  1  Hagg.  signature,  it  will  be  observed,  is  required 

550.  See,  also.  In  the  Goods  of  Vanhagen,  to  be  made  or  acknowledged  by  the  testa- 

1  Hagg.  478;  In  the  Goods  of  Sparrow,  tor  in  thepresenoeof  the  witnesses;  which 

lb.  479,  where  there  was  an  attestation  would  seem  to  imply  that  they  should  be 

clause  in  the  plural  number,  and  only  one  mentally  conscious   of  the  transaction, 

witness.  according  to  the  construction  which  was 

(i)  Ripley  v,  Waterworth,  7  Yes.  440;  given  to  the  same  word  occurring  in  the 

Ftanklin  v.  Bank  of  England,  1  Buss.  589 ;  devise  clause  of  the   statute  of  frauds, 

poU,  pt  II.  bk.  III.  ch.  I.  which  required  that  the  attesting  witm 
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same  time,  and  such  witDesses  shall  attest  (i^)  and  shall   i^®  '^ff^' 

'  ^       ^  ^    -^  iure  must 

sabscribe  the  will  in  the  presence  of  the  testator,  bat  be  made  or 

ackiiowl~ 

no  form  of  attestation  shall  be  necessary."  edged  in 

The  statute  of  frauds  required,  with  respect  to  a  will   enceof" 
of  *  lands,  that  it  should  be  '*  attested  and  subscribed  in  ^o^^^t- 

the  presence  of  the  deviior,  by  three  or  four  credible  neasespres- 

^  '      ./  ent  at  one 

witnesses."  O**)  Hme^and 

■hoald  subscribe  in  the  testator's  '  pres-  attesting  witnesses  are  required  bj  statute 
ence  ; '  such  requisition  being  held  not  to  to  attest,  not  onlj  the  formal  execution  of 
be  satisfied  in  a  case  in  which  the  testator  the  will,  but  the  sanity  of  the  testator  as 
fell  into  a  state  of  insensibilitj,  before  the  well.  Withington  v.  Withington,  7  Mis- 
witoesses  had  subscribed  their  names  to  sou.  598.  It  does  not,  however,  seem  to  be 
the  memorandum  of  attestation."  "  Per-  required  that  this  should  be  stated  in  the 
haps  the  point  is  not  very  likely  to  occur  attestation  clause.  Murphy  i;.  Murphy,  24 
in  practice ;  for  no  testator  would  think  Missou.  526.  For  the  requirement  as  to 
of  choosing  an  idiot  or  lunatic  as  an  attest-  attestation  of  sanity  in  Illinois,  see  Stat, 
ing  witness  to  his  will,  unless  he  were  con-  HI.  p.  336,  §  2.  See,  also,  Heyward  v. 
tent  to  have  his  own  sanity  called  in  qnes-  Hazard,  1  Bay,  335 ;  1  Greenl.  Ev.  §  292  ; 
lion.  And  here  it  may  be  observed,  that  2  Greenl.  Ev.  §  691 ;  Butler  v.  Benson,  I 
the  enlarged  license  now  given,  in  regard  to  Barb.  526  ;  Nelson  r.  McGifiert,  3  Barb, 
the  qnaJification  of  witnesses  to  wills,  wiU  Ch.  158;  Lewis  v.  Lewis,  13  Barb.  17; 
not  induce  any  prudent  person  to  abate  Torry  r.  Bowen,  15  Barb.  304 ;  Keeney 
one  jot  of  Bcmpnlous  anxiety,  that  the  p.  Whitmarsh,  16  Barb.  141.  In  regard  to 
duty  of  attesting  a  will  be  confided  to  per-  the  purpose  and  office  of  witnesses  to  wills, 
sons  whose  character,  intelligence,  and  star  Rucker  v.  Lambdin,  20  Miss.  230.] 
tion  in  society,  afford  the  strongest  pre-  (fl)  [As  to  the  number  of  witnesses  re- 
sumption in  fiivor  of  the  fairness  and  quired  in  the  American  States,  see  ante, 
proper  management  of  the  transaction,  67,  note  (lA).  The  statute  of  Massachu- 
and  preclude  all  apprehension  in  pnrchas-  setts,  extending  and  establishing  the  com- 
ers and  others,  as  to  the  facility  with  which  petency  of  witnesses  to  testify  in  civil  and 
the  instrument  could  be  supported  in  a  criminal  proceedings,  expressly  excludes 
court  of  justice,  against  any  attempt  to  the  application  of  it  to  the  attesting  wit- 
impeach  it;  and  now  that  the  requisite  nesses  to  a  will  or  codicil.  St.  1870,  c. 
number  of  witnesses  is  reduced  to  two,  it  is  393,  §  2.  So  in  Maine.  Rev.  St.  c.  82, 
the  more  easy,  as  well  as  important,  that  §  80 ;  McEeen  v.  Frost,  46  Maine,  248. 
the  selection  should  be  governed  by  a  re-  In  regard  to  the  attestation  of  wills  in 
gard  to  such  considerations.  A  devise  or  Massachusetts,  the  statute  (Genl.  Sts.  c. 
bequest  to  an  attesting  witness  still,  as  un-  92,  §  6)  provides  that  the  witnesses  shall 
der  the  old  law,  does  not  affect  the  validity  be  competent  at  the  time  of  attestation, 
of  the  entire  will,  but  merely  invalidates  but  their  subsequent  incompetency,  from 
the  gift  to  the  witness,  whose  competency  whatever  cause  it  may  arise,  shall  not 
the  legislature  has  established,  by  destroy-  prevent  the  probate  and  allowance  of 
ing  his  interest"]  the  will,  if  it  is  otherwise  satisfactorily 

(i*)  [As  to  the  meaning  involved  in  the  proved.      See,  to    same   efiect,  in   New 

word  "attestation,"   see  Swift  v.  Wiley,  Hampshure,  Rev.  St.  N.  H.  c.  157,  §  12; 

1  B.  Mon.  117 ;  Griffith  r.  Griffith,  5  B.  Frink  v.  Pond,  46  N.  H.  125.    In  Hawes 

Hon.  51 1 ;  Gerrish  v.  Nason,  22  Maine,  v.  Humphrey,  9  Pick.  356,  357,  Wilde 

438;  Sweet  v.  Boardman,  1   Mass.  258;  J.  said:   "The  object  of  the  statute  was 

Neil  9.  Neil,  1  Leigh,  6.    In  Missouri,  the  to  prevent   frauds  as  well  as  perjuries. 
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*^fy  8haii  It  will  be  observed,  that  besides  the  change  from  three 

subscribe  to  two  in  the  aumber  of  witnesses,  there  are  several  im- 

testator's  portant  differences  between  the  exigencies  of  the  two 

P"««°«^^  statutes. 


Wills  are  frequently  made  bj  a  testator  a  competent  attesting  witness  in  support 
in  extremis,  or  when  he  is  greatly  debili-  of  the  will.  The  question  of  the  compe- 
tated  by  age  or  infirmity,  when  frauds  tency  of  attesting  witnesses  to  wills  is 
may  be  practised  upon  him  with  facility  fully  discussed  in  this  case  by  Bigelow  C. 
by  the  crafty  and  designing ;  and  it  was  J.,  who  said  in  conclusion :  **  U,  by  the 
the  intention  of  the  statute  to  g^ard  terms  of  the  will,  its  admission  to  probate 
against  such  practices,  and  to  protect  the  would  operate  favorably  to  the  interests  of 
testator  by  surrounding  him  with  disinter-  the  witness,  he  is  incompetent  to  attest  the 
ested  witnesses  at  the  critical  and  impor-  execution  of  the  instrument.  He  then  has 
tant  moment  when  he  is  about  to  execute  a  direct  pecuniary  interest  in  the  proof  of 
his  will.  They  are  to  be  disinterested  the  ^t  to  which  he  is  called  to  bear  wi^ 
and  credible  also,  at  the  time  of  the  at-  ness."  See,  as  to  competency  of  attesting 
testation,  because  in  some  sense  they  are  witnesses,  and  what  is  meant  by  "  credible 
made  the  judges  of  the  testator's  sanity,  witnesses,"  Higgins  v.  Carlton,  28  Md. 
It  is  their  duty  to  inquire  into  this  mat-  117  ;  2  Greenl.  Ev.  §  691 ;  ShaflRsr  i;.  Gor- 
ter,  and  if  they  think  the  testator  not  ca-  bett,3  Har.  &  M'H.  513  ;  Carlton  v.  Carl- 
pable,  they  should  remonstrate  and  refuse  ton,  40  K.  H.  14 ;  Rucker  u.  Lambdin,  IS 
their  attestation."  But  see  the  remarks  Sm.  &  M.  230 ;  Gill's  Will,  2  Dana,  447 ; 
of  Sargent  J.  upon  this  point,  in  Board-  Taylor  v.  Taylor,  1  Rich.  (S.  Car.)  531 ; 
man  v.  Woodman,  47  K.  H.  120, 134.  See,  Workman  v.  Dominick,  3  Strobh.  589; 
also,  Carlton  v.  Carlton,  40  N.  H.  14.  Hall  v.  Hall,  18  Geo.  40;  Eustis  r.  Parker, 
In  Sulliyan  v.  Sullivan,  106  Mass.  474,  1  N.  H.  273;  Sears  v.  Dillingham,  12 
475  (1871),  Gray  J.  said :  "  By  the  law  of  Mass.  258  ;  Amory  v.  Fellows,  5  Mass. 
this  commonwealth,  a  will  must  be  at-  219;  Hawes  v,  Humphrey,  9  Pick.  350; 
tested  by  three  competent  witnesses,  that  Warren  v.  Baxter,  48  Maine,  193 ;  Allison 
is  to  say,  witnesses  who  at  the  time  of  at-  v.  Allison,  4  Hawks,  141 ;  Sparhawk  v. 
testation  would  be  competent  by  the  rules  Sparhawk,  10  Allen,  156;  Hayen  v.  Hil- 
of  the  common  law  to  testify  concerning  Hard,  23  Pick.  10,  17.  A  minor  son  of  a 
the  subject-matter,"  and  in  this  case  it  was  legatee  who  is  also  named  as  executor,  may 
held  that  a  wife  is  not  a  competent  attest-  be  a  witness  to  the  will.  Jones  v.  Tebbetu, 
ing  witness  to  a  will  which  contains  a  de-  57  Maine,  572.  See  Harper  v.  Harper,  1 
vise  to  her  husband,  notwithstanding  the  N.  T.  Sup.  Ct  351,  359,  360.  But  it 
provision  of  Genl.  Sts.  c.  92,  §  10,  that  has  been  held  in  New  Hampshire,  that  a 
"  all  beneficial  devises,  legacies,  and  gifts,  person  under  the  age  of  fourteen  years  is 
made  or  given  in  any  will  to  a  subscribing  presumed  to  be  incompetent,  from  defect 
witness  thereto,  shall  be  wholly  void,  un-  of  understanding,  to  attest  the  execution 
less  there  are  three  other  competent  wit-  of  a  will,  but  this  presumption  may  be  re- 
nesses  to  the  devise."  See  Fortune  v.  Buck,  butted ;  the  witness  is  not  required  to  have 
23  Conn.  1.  But  see  contra  as  to  the  eflect  any  other  qualifications  than  those  of  ordi- 
of  the  section  last  above  quoted.  Wins-  nary  testifying  witnesses.  Carlton  v.  Carl- 
low  V.  Kimball,  25  Maine,  493 ;  Jackson  ton,  40  N.  H.  14.  Mr.  Justice  Doe  in  this 
V.  Woods,  1  John.  Cas.  163;  Jackson  v,  case  said:  "In  proceedings  in  the  probate 
Dnrland,  2  John.  Cas.  314.  In  Sparhawk  court,  whether  the  attesting  witnesses  of  a 
V.  Sparhawk,  10  Allen,  155,  it  was  held  will  are  then  competent  to  testify,  is  a  pre- 
that  an  heir-at-law,  who  is  disinherited,  is  liminary  question  concerning  the  adrais- 
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The  statute  of  frauds  merely  requires  that  the  witnesses  shall 
attest  and  subscribe  the  will;  and  it  was  held  in  the  con-  what  is  a 
struction  of  this  enactment,  that  it  was  unnecessary  for  Sll^knowi. 
the  testator  actually  to  sign  his  will  in  the  presence  of  ©f  tSTuV 
the  three  witnesses  who  subscribed  the  same ;  but  that   Jor'*  8»gn*- 

'       ^  ture  to  the 

any  acknowledgment  before  them,  that  it  was  his  will,  witnesses: 
made  their  attestation  and  subscription  complete.  (Je)  It  was  fur- 
ther held,  that  it  was  sufficient  if  the  testator  acknowledged  in  fact^ 
though  not  in  words,  to  the  witnesses  that  the  instrument  was  his 
will^  even  though  such  acknowledgment  conveyed  no  intimation 
whatever,  or  means  of  knowledge,  either  of  the  nature  of  the  in- 
strument or  the  object  of  signing ;  and,  consequently,  that  if  the 
witnesses  subscribed  their  names  as  witnesses,  at  the  testator's  re- 
quest, without  seeing  his  signature^  or  being  informed  of  the  nature 
of  the  instrument,  the  statute  was  satisfied.  (T)     But  the  new 

sion  of  eridence,  to  be  detennined  before  N.  8.  400 ;  Burnett  v,  Silliman,  13  N.  Y. 

tbej  are  sworn;  bat  whether  they  were  93;  Noble  v.  Burritt,  10  Rich.  (S.  Car.) 

competent  attesting  witnesses  at  the  time  505  ;  Murphj  v.  Murphj,  24  Missou.  526 ; 

of  attestation,  is  a  question  concerning  the  4  Kent,  308,  note  (/) ;  Jones  v.  Larrabee, 

dne  execution  of  the  will,  to  be  decided  47  Maine,  474 ;  Snyder  v.  Bull,  17  Fenn. 

after  they  are  sworn If  the  will  St.  54 ;  Loomis  v,  Kellogg,  17  Penn.  St. 

were  to  be  proved  before  a  court  and  jury,  60 ;  Richardson  v.  Richardson,  35  Vt.  238 ; 
the  qualifications  at  the  time  of  the  trial,  Meyer  v.  Fogg,  7  Florida,  292.  The  com- 
of  the  persons  offered  to  testify,  would  be  petency  of  an  attesting  witness  to  a  will 
passed  upon  by  the  court,  and  the  qualifi-  is  not  to  be  determined  upon  the  state  of 
eations,  at  the  time  of  the  execution  of  the  fiuts  existing  at  the  time  the  will  is  offered 
will,  of  the  persons  who  attested  and  sub-  for  probate,  but  upon  the  facts  existing  at 
scribed  it  in  the  testator's  presence,  would  the  time  of  attestation.  Patten  v.  Tail- 
be  passed  upon  by  the  jury."  40  N.  H.  man,  27  Maine,  17  ;  Morton  v.  Ingram,  II 
20.  "  Those  witnesses  are  credible,  whom  Ired.  368;  Sears  v.  Dillingham,  12  Mass. 
the  law  will  trust  to  testify  to  a  jury,  who  358,  362  ;  Doe  v.  Hersey,  4  Bum  E.  L. 
may  afterwards  ascertain  the  degree  of  88.] 

credit  they  have."  Parsons  C.  J.  in  Amory        (k)  EUis  v.  Smith,  1  Yes.  jun.  11 ;  Case- 

9.  Fellowes,  5  Mass.  228,  229 ;  Parker  C.  ment  v.  Fulton,  5  Moore  P.  C.  138,  by 

J.  io  Sears  v.  Dillingham,  12  Mass.  361 ;  Lord  Brougham;  [Holloway  v.  Galloway, 

Carlton  v.  Carlton,  40  N.  H.  14.    But  a  51  III.  159;  Merchant's  Will,  1  Tuck.  (N. 

wife  is  not  a  competent  witness  to  her  bus-  Y.  Sur.)  151 ;  Dewey  i;.  Dewey,  1  Met. 

band's  will;   Pease  v.  Allis,   110  Mass.  349;  Ela  v.  Edwards,  16  Gray,  91;  Rob- 

157;  nor  Is  a  husband  to  his  wife's  will,  erts  v,  Welch,  46  Vt.  164;  Adams  v.  Field 

Dickinson  o.  Dickinson,  61  Penn.  St  401.  21  Vt.  256;  Rush  v.  Pamel,  2  Harring. 

As  to  the  competency  of  executors,  see  448;    Welch  v,  Welch,  2  Monroe,  83; 

Wyman  v.  Symmes,  10  Allen,  153 ;  Rich-  Dudleys  v.  Dudleys,  3  Leigh,  436 ;  Beane 

ardson  v.  Richardson,  85  Vt  238;  Gnnter  v,  Yerby,  12  Grattan,  239 ;  Smith  v.  Jones, 

p.  Ganter,  3  Jones,  441 ;  Sears  r.  Dilling-  6  Rand.  33.] 

ham,  12  Haas.  358;  Dorsey  v.  Warfield,  7        (/)  White  v.  Trustees  of  the  British 

Md.  65 ;  Pmyn  p.  Brinkerhoff;  7  Abb.  Pr.  Museum,  6  Bing.  310 ;  S.  C.  3  M.  &  P. 
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statute  requires  f  uirther,  that  the  Hgnature  of  the  testator  ^*  shall 

be  made  or  acknowledged  (V)  by  the  testator  "  in  the  presence  of 
the  two  attesting  witnesses.  Soon  after  the  act  came  into  opera- 
tion, a  doubt  appears  to  have  been  suggested,  (rn)  whether  an 

689 ;  Wright  y.  Wright,  7  Bing.  457 ;  S.  said  she  wanted  me  to  witness  a  docu- 

C.  5  M.  &  P.  316;  Johnson  v,  Johnson,  1  ment ;  that  she  had  been  making  a  little 

Cr.  &  M.  140 ;  S.  C.  8  Tyrw.  73 ;  [Dewey  disposition  of  her  effects,  and  would  like 

J.  in  Nickerson  v.  Buck,  11    Cnsh.  342;  to  have  me  sign  it  as  a  witness.    She  pot 

Bay  V,  Walton,    2  A.    E.  Marsh.    71 ;  her  finger  to  the  line  where  she  wished  me 

Jauncey  v.  Thome,  2  Barb.  Ch.  40 ;  Huff  to  sign."    It  appeared  that  the  other  per- 

v.  Huff,  41  Geo.  696 ;  Dickie  v.  Carter,  42  son  who  signed  as  a  witness  was  oat  of  the 

111.  376.    \i  is  not  necessary  that  the  wit-  jurisdiction  of  the  court,  but  it  was  proTed 

nesses  should  see  the  testator's  signature  that  the  signature  was  genuine.    It  was 

on  the  paper,  or  know  ftoxsk  him  or  any  held  that  this  was  sufficient  proof,  in  the 

other  source  that  the  instrument  which  absence  of  any  evidence  or  allegation  of 

they  attest  is  his  will.    Dewey  t?.  Dewey,  fraud,  of  a  due  execution  of  the  will. 

1  Met.  349 ;  Hogan  v.  Grosvenor,  10  Met.  Dewey  J.  said :  '*  The  fact  that  she  was 

56 ;  Ela  &.  Edwards,  16  Gray,  92 ;  Tilden  thus  obtaining  the  attestation  of  witnesses, 

V.  Tilden,  13  Gray,  110,  114;  Turner  v.  and  the  directions  which  she  gave  as  to 

Cook,  36  Ind.  129 ;  Brown  v.  McAllister,  signing  their  names,  furnish  strong  pre- 

34  Ind.  375.     See  Adams  v.  Norris,  23  sumptive  proof  that  she  had  signed  it." 

How.  (U.  S.)  353;  Tevis  v.  Pitcher,  10  See  Dewey  v.  Dewey,  1  Met.  354.    But 

Cal.  465 ;  Jauncey  v,  Thorne,  2  Barb.  Ch.  when  a  will  was  attested  by  the  three  sub- 

40;    Leverett   v.   Carlisle,   19   Ala.  80;  scribing^  witnesses  at  different  times,  and 

Dickie  v.  Carter,  42  111.  376.    In  Osbom  one  of  them,  though  he  signed  in   the 

V.  Cook,  1 1  Cush.  532,  no  one  of  the  wit-  presence  of  the  testatrix,  neither  saw  her 

nesses  knew  that  it  was  a  will  they  were  sign  nor  heard  her  acknowledge  her  sig- 

attesting.    The  will  was  in  the  testator's  nature,  it  was  held  that  the  will  was  not 

handwriting,  and  was  sustained.    In  Ho-  proved.    Tucker  v.  Oxner,  12  Rich.  Law 

gan  v.  Grosvenor,  10  Met.  56,  thewillwas  (S.  Car.),  141.     In  Vermont  it  is  held 

in  the  handwriting  of  the  testator.    The  to  be  necessary  that  the  witnesses  to  the 

testator  took  the  paper  f^om  his  desk,  will  know  the  character  of  the  act  which 

asked  the  witness  to  sign  it,  and  pointed  they  are  called  upon  to  perform,  and  that 

out  the  place  where  he  wished  him  to  put  by  affixing  their  names  to  the  instrument 

his  name.    The  witness  did  so,  not  know-  they  are  thereby  attesting  the  execution 

ing  what  the  paper  was,  and  not  noticing  thereof  by  the  testator.    They  must  sub- 

the  signature  of  the  testator  on  the  paper,  scribe  their  names  animo  testcmdi,  and  in 

This  was  held  a  good  attestation  of  the  the  presence  of  each  other.    Roberts  v. 

will.    In  Ela  v.  Edwards,  16  Gray,  91,  Welch,  46  Vt.  164.] 

proof  was  offisred  of  the  execution  of  a  (^)  [The  statutes  of  New  York,  Ohio, 

will  in  the  handwriting  of  the  testatrix  and  Blinois  provide  in  the  same  manner 

and  signed  by  her,  to  which  three  other  for  the  sufficiency  of  an  acknowledgment 

persons  had  signed  their  names  in  the  by  the  testator  of  his  signature.      See 

usual  place  for  the  signatures  of  witnesses,  Lewis  v.  Lewis,  13  Barb.  17 ;  S.  C.  1  Ker- 

but  without  any  attestation  clause.    The  nan,  220 ;  Jauncey  v.  Thome,   2  Barb. 

person  whose  name  came  first,  testified :  Ch.  40.] 

"She  passed  me  a  package  ofpapers;  asked  (m)  In  the  Goods  of  Regan,  Prerog. 

me  to  sign  my  name  as  a  witness ;  told  me  Aug.  7, 1838;  1  Curt.  908.    See,  also,  3 

where  to  sign  on  the  left  side."    The  per-  Curt  174. 
sOn  whose  name  was  last,  testified :  "  She 
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ackDowledgment  of  the  signature  was  intended  to  be  effectual 
io  any  other  case  than  where  the  signature  had  been  made  ^'  by 
some  other  person  "  by  the  direction  of  the  testator  ;  but  Sir  H. 
Jenner  Fust  was  clearly  of  opinion,  that  the  statute  meant,  that 
whether  the  signature  be  made  by  the  testator,  or  by  some  other 
person,  *  if  it  be  acknowledged  by  the  testator  in  the  presence  of 
the  two  witnesses,  the  execution  shall  be  good.  A  more  difficult 
question  hereupon  arises,  in  cases  where  the  signature  is  made  by 
the  testator,  but  not  in  the  presence  of  the  attesting  witnesses,  as 
to  what  shall  be  a  sufficient  acknowledgment  of  it  by  him  in  their 
presence.  The  result  of  the  cases  appears  to  be  that  where  the 
testator  produces  the  will,  with  his  signature  visibly  apparent  on 
the  face  of  it,  to  the  witnesses,  and  requests  them  to  subscribe  it, 
this  is  a  sufficient  acknowledgment  of  his  signature :  (n)  but  not 

(n)  Gazeo.  Gaze,  3  Curt  451 ;  Blake  v.  .  Will,  3  Bibb,  494;  Denton  v.  Franklin,  9 

Knight,  3  Cart  547 ;  Eeigwin  v.  Kdgwin,  B.  Mon.  28 ;    Eelbeck  v.  Granberry,  2 

3  Cart.  611 ;  In  re  Davis,  3  Cart.  748;  In  Hajw.  232  ;  Butler  v.  Benson,   1   Barb, 

re  Ashmore,  3 « Cart.  756.    See,  also,  In  526;  Jaancej  v.  Thome,  2  Barb.  Ch.  40; 

the  Goods  of  Warden,  2  Cart.  334;  In  Nelson  v»  McGifiert,  3  Barb.  Ch.   158; 

the  Goods  of  Philpot,  3  Notes  of  Cas.  2 ;  Baskin  v.  Baskin,  36  N.  T.  419 ;  S.  C.  48 

In   the  Goods  of  Bosanqaet,  2  Robert  Barb.  200 ;  Conboy  v.  Jennings,  1  N.  T. 

577 ;  In  the  Goods  of  Dinmore,  2  Robert.  Sup.  Ct  622 ;  Allison  t;.  Allison,  46  111. 

641.    A  different  view  seems  to  have  been  61 ;  Reed  v.  Watson,  27  Ind.  443  ;  In  re 

once  taken  of  this  subject    In  the  Goode  Will  of  Alpaugh,  8  C.  £.  Green  (K.  J.), 

of  Rawlins,  2  Curt  326;  In  the  Goods  of  507.    The  acknowledgment  may  be  made 

Harrison,  2  Cart.  863.    It  is  not  neces-  by  the  testator  in  the  absence  of  the  signa- 

iary  that  a  testator  should  state  to  the  tare.   Eelbeck  v,  Granberry,  2  Hayw.  232. 

witnesses  that  it  is  his  signature.    The  It  id  not  necessary  that  he  should  ex- 

firodaction  of  a  will  by  a  testator,  it  hay-  pressly  request  the  subscribing  witnesses 

ing  his  name  upon  it,  and  a  request  to  the  to  attest  his  will.    Higgins  v.  Carlton,  28 

witnesses  to  attest  it,  would  be  a  suflScient  Md.  117;  Rogers  v.  Diamond,  13  Ark. 

acknowledgment  of  the  signature  under  474 ;  Segnine  v.  Seguine,  2  Barb.  385 ; 

the  statute.    3  Curt  172, 175,  per  Sir  H.  Hutchins  v.  Cochrane,  2  Bradf  295.    If 

Jenner  Fast    See,  also,  3  Curt  563,  564 ;  another  person,  acting  for  the  testator, 

In  the  Goods  of  Thompson,  4  Notes  of  should  in  his  presence  and  with  his  con- 

Cas.  643 ;  Leech  v.  Bates,  6  Notes  of  Cas.  sent   request   the   witnesses,  and    direct 

704,  by  Sir  H.  Jenner  Fust;  [Tilden  v.  them  where,  to  sign  their  names  upon  the 

Tilden,  13  Gray,  110 ;  Dewey  v.  Dewey,  will,  the  effect  would  be  the  same  as  if  the 

I    Met  349;  Osbom  v.  Cook,  11  Cush.  testator  had  made  the   request  himself. 

532,  533;  Hall  v.  Hall,  17  Pick.  373,  379;  Inglesant  v.  Inglesant,  L.  R.  3  P.  &  D. 

Adams  v.  Field,  21  Vt  256;  Boldry  v.  172;  AlUson  v.  Allison,  46  111.  61.]    The 

Parris,  2  Cush.  433 ;  Nickerson  v.  Buck,  like  was  held  where  the  testator  had  in- 

12   Cush.  342,  343;  BeaTe  v.  Terby,  12  timated  to  the  same  e&ect  hy  gestur.    In 

Gratun,  239 ;  Green  v.  Grain,  12  Grattan,  the  Goods  of  Davies,  2  Robert  337.    See, 

55S;  Rocker  v.  Lambdin,  12  Sm.  &  M.  also,  In  re  Jones,  Dea.  &  Sw.  3;  [Nicker- 

230;  SmaU  v.  Small,  4  Graenl.  220 ;  Ray  son  v.  Buck,  12  Cash.  332,  342,  343;  £la 

V.  Walton,  2  A.  K.  Marsh.  74;  Cochran's  v.  Edwards,  16  Gray,  92,  93 ;  Thomas  J 

[88] 
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where  they  are  unable  to  see  the  signature,  and  the  testator  merely 
calls  them  in  to  sign,  without  giving  them  any  explanation  of  the 
instrument  they  are  signing,  (o)  So  in  a  case  before  Sir  C.  *  Cress- 
well,  the  witnesses  were  invited  by  the  testator  to  witness  his  sig- 
nature on  a  paper  which  appeared  to  them  to  be  a  blank.  They 
saw  no  writing  whatever  on  it,  and  the  signature  they  witnessed 
was  on  the  fourth  side  of  a  sheet  of  paper  folded  in  the  middle. 
On  the  first  side  of  that  sheet,  when  the  paper  was  produced  for 
probate,  there  appeared  to  be  a  codicil ;  but  there  was  no  evidence 
that  anything  was  written  on  the  paper  before  the  signatures  were 
put  there :  and  on  that  ground  the  learned  judge,  after  considera- 
tion, refused  to  admit  the  paper  to  probate,  (je?) 

in  Osbora  v.  Cook,  U  Cush.  532,  536;  Jenej  apon  this  point,  see  stat.  1851,  oon- 

Tilden  r.  Tilden,  13  Graj,  1 10 ;  Rande-  cerning  wills.     In  re  McElwaine,  3  Green 

baugh  V,  Shellej,  6  Ohio  St.  307.    Where  (N.  J.),  499.    See,  also,  Butler  v.  Benson, 

it  did  not  appear  whether  the  testator  did  1  Barb.  526 ;  Adams  v.  Field,  21  Vt.  256 ; 

or  did  not  sign  the  will  or  acknowledge  Bosser v. Franklin,  6  Grattan,  I;  Ho£Eiauin 

the  signature  to  be  his  in  the  presence  of  v,  Hoffman,  26  Ala.  535.] 
the  witnesses,  bnt  the  testator,  after  his        (o)  Ilott  v.  Genge,  3  Cart.  160  (affirmed 

name  was  signed  to  the  wiU,  declared  It  in  privy  council,  4  Moore  P.  C.  265) ; 

to  be  his  will  and  asked  them  to  sign  it  as  Hudson  v.  Parker,   1   Robert.   14.    See, 

witnesses,  and  the  attestation  clause  was  also,  I>oe  v.  Jackson,  cited  per  curiam  in  3 

in  the  handwriting  of  the  testator,  and  de-  Curt  181, 182,  184;  S.  C.  nomine  Faolds 

clared  that  it  was  signed  in  the  presence  v.  Jackson,  before  the  priyj  council,  6 

of  the  witnesses,  the  certificate  was  taken  Notes  of  Cas.  Suppl.  p.  1 ;  In  the  Goods 

as  true,  and  as  proof  of  signing  in  their  of  Trinder,  3  Notes  of  Cas.  275;  [£la  v. 

presence.    In  re  Will  of  Alpaugh,  8  C.  E.  Edwards,  16  Gray,  92;  Hogan  r.  Gnw- 

Green  (N.  J.),  507.]    Bat  it  is  not  suffi-  venor,  10  Met  56 ;  Tilden  v,  Tilden,  13 

cient  merely  to  produce  the  paper  to  the  Gray,   110;  Osbom  v.  Cook,   11   Cash. 

witnesses,  where  it  does  not  appear  that  532.]     Where  a  will  has  been  executed  in 

the  signature  of  the  testator  was  affixed  the  presence  of  two  witnesses,  and,  in  ad- 

to  it  at  the  time.    4  Notes  of  Cas.  181,  per  dition  to  their  signatures,  the  signature  of 

Sir  H.  Jenner  Fust ;  In   the  Goods  of  a  third  person,  who  is  also  residuary  Icga- 

Ashton,  5  Notes  of  Cas.  648 ;  [Dunlop  v,  tee,  appears  at  the  foot  of  the  will,  the 

Dunlop,  10  Watts,  153.]    For  another  in-  court  will  receive  evidence  to  explain  why 

f  tance  of  an  insufficient  acknowledgment  such  signature  was  written,  and  if  it  be 

of  the  signature,   see  In   the  Goods  of  satisfied  that  it  was  not  written  with  the 

Summers,  2  Rob.  295 ;  S.  C.  7  Notes  of  intention  to  attest  the  signature  of  the  de- 

Cas.  562.     [In  New  Jersey,  where    the  ceased,  it  will  order  it  to  be  omitted  in  the 

statute  for  devising  real  estate  (1714)  re-  probate.    In  the  Goods  of  Sharman,  L. 

quired  that  the  testator  should  sign  his  R.  1  P.  &  D.  661.     [But  if  the  court  is 

name  in  the  presence  of  the  witnesses,  it  satisfied  that  the  witness  signed  with  intent 

has  been  held  that  his  acknowledgment  of  to  attest,  that  will  be  sufficient  to  make 

his  signature  is  not  a  compliance  with  the  him  an  attesting  witness,  although  he  also 

act.    Den  v.  Milton,  7  Halst.  70 ;  Combs  v,  signed  in  the  character  of  executor.    Grif- 

Jolly,  2  Green  Cli.  625 ;  Mickle  v.  Matlack,  fiths  v.  Griffiths,  L.  R.  2  P.  &  D.  300.] 
2  Harr.  86.    For  the  present  law  of  New        (p)  In  the  Goods  of  Hammond,  3  Sw. 

[89] 
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It  may  here  be  observed,  that  the  new  statute  further  enacts,  by 
sect.  13,  ^^  that  every  will  executed  in  manner  hereinbefore  men- 
tioned shall  be  valid  without  any  other  publication  thereof."  (9) 

ft  Tr.  90.    Bnt  a  will  was  written  acroes  No  pablication  was  ever  necessaiy  for  a 

the  second  and  third  sides  of  a  sheet  of  note  will  of  personal  estate.   See  ante,  84.   [But 

paper,  the  lower  part  of  such  sides  being  to  anthorize  a  surrogate  in  New  York  to 

left  blank,  and  the  attestation  clause  and  admit  a  last  will  to  probate^  it  must  appear 

the  signature  of  the  testator  and  witnesses  that  he  executed  and  attested  in  the  fol- 

were  written  at  the  back  of  the  will,  and,  lowing  manner:  1st.  Subscribed  bj  the 

therefore,  across  the  top  of  the  first  and  testator  at  the  end  of  the  will;  2d.  Such  a 

loQith  aides  of  the  paper,  and  the  testator  subscription  shall  be  made  in  presence  of 

wrote  the  will  in  the  presence  of  the  wit-  each  of  the  attesting  witnesses,  or  shall  be 

nesses  immediately  before  he  executed  it,  acknowledged  to  have  been  so  made  to 

it  was  held  bj  Lord  Penzance  that  the  each  of  the  witnesses.  3d.  When  the  testa- 

wiU  was  well  executed  under  the  stat.  15  tor  subscribes  the  will,  or  makes  the  ao- 

ft  16  Vict,  c  24.   In  the  Goods  of  Archer,  knowledgment,  he  shall  declare  the  in- 

L.  R.  2  P.  &  D.  252.  strument  so  subscribed  to  be  his  last  will 

(9)  It  seems  to  be  doubtftil  whether  any  and  testament.    4th.  There  shall  be  two 

publication  as  distinguished  from  attesta-  witnesses  who  shall  sign  at  the  end  of  the 

tbn,  was  necessary  for  a  will  of  land  un-  will,  at  the  request  of  the  testator.    3  R. 

der  the  statute  of  frauds.    See  the  judg-  S.  144,  §  35,  5th  ed.    An  actual  publica- 

ment  of  Lord  Denman,  in  Doe  v,  Burdett,  tion  of  the  will,  as  a  will,  in  the  presence 

4  Ad.  ft  £1.  14,  and  the  observations  of  of  the  subscribing  witnesses,  is  thus  made 

the  judges  in  the  same  case  on  error,  in  indispensable ;  and  this  publication  is  an 

the  exchequer  chamber,  9  Ad.  ft  El.  936 ;  act  independent  and  distinct  from  sub- 

I  P.  &  D.  670,  and  in  the  house  of  scription  or  acknowledgment  of  subscrip- 
lords,  6  M.  ft  6r.  386 ;  and,  also.  White  tion.  Baskin  v.  Baskin,  36  N.  Y.  416 ; 
9.  Tnutees  of  the  British  Museum,  ante,  S.  C.  48  Barb.  200 ;  Heycr  v.  Berger,  1 
87,  note  (/).  [It  is  sufficient  publication  Hoff.  Ch.  1 ;  Brinkerhoff  v.  Remsen,  8 
in  Maine,  Massachusetu,  Delaware,  Ver-  Paige,  488 ;  S.  C.  26  Wend.  325  ;  Chafiee 
mont,  Vliginia,  and  South  Carolina,  if  it  v.  Baptist  Miss.  Conv.  10  Paige,  85 ;  2 
be  made  to  appear  that  the  testator  at  the  Rev.  Sts.  N.  Y.  63,  §  40 ;  Torry  v.  Bowen, 
time  of  executing  the  instrument,  knew  it  15  Barb.  304;  Nipper  0.  Groesbeck,  22 
to  be  his  will  and  intended  it  as  such,  and  Barb.  670 ;  Abbey  v.  Christy,  49  Barb, 
was  fully  apprised  of  its  contents.  Rice  276;  Lewis  v.  Lewis,  13  Barb.  17;  S.  C. 
J.  in  Cilley  r.  Cilley,84  Maine,  162,  164;  1  Keman,  220;  Newhouse  v,  Godwin,  17 
Swctt  V.  Boardman,  1  Mass.  258 ;  Dewey  Barb.  236 ;  Gilbert  v.  Knox,  52  N.  Y. 
V.  Dewey,  I  Met.  349 ;  Smith  ».  Dolby,  4  125 ;  Harder's  Will,  1  Tuck.  (N.  Y.  Sur.) 
Hairing.  350 ;  Dean  v.  Dean,  27  Vt.  746  ;  426;  Harris's  Will,  1  Tuck.  (N.  Y.  Sur.) 
Beane  v.  Yerby,  12  Grattan,  239 ;  Verdier  293.  The  publication  must  be  in  the  pres- 
V.  Yerdler,  8  Rich.  (S.  Car.)  135 ;  Watson  enoe  of  both  witnesses,  by  declaration  that 
9.  Piper,  32  Miss.  451 ;  Hogan  v,  Gros-  the  instrument  is  the  testator's  last  will  and 
Tenor,  10  Met.  54.  This  point  is  AiUy  dis-  testament  Seymour  v.  Van  Wyck,  2  Sel- 
cossed  by  Thomas  J.  in  Osbom  v.  Cook,  den,  120 ;  Tyler  v.  Mapes,  19  Barb.  448. 

II  Cash.  532.  As  to  publication  in  New  There  must  at  least  be  some  act  or  decla- 
Jersey,  see  Den  v.  Milton,  7  Halst.  70;  ration  recognizing  the  instrument,  by  the 
Mickle  V,  Matlack,  2  Harr.  87 ;  Combe  v.  testator,  as  his  will,  indicating  that  he  de- 
Jolly,  2  Green  Ch.  625 ;  Rev.  Sts.  N.  J.  sires  the  witnesses  to  subscribe  it  as  such. 
1847,  pw  363 ;  Nixon's  Dig.  863.  In  In-  Hunt  v.  Mootrie,3  Bradf.  Sur.  322;  Tani- 
diaaa,  see  Turner  0.  Cook,  36  Ind.  129.]  son  v,  Tunison,  4  Bradf.  Sur.  138;  Ruther- 
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And  it  has  been  said,  (r)  that  the  result  of  this  enactment  is,  that 
the  testator  need  not  inform  the  witnesses  of  the  nature  of  the  in- 
strument they  are  attesting,  *  and  that  even  if  he  deceives  them  and 
leads  them  to  believe  that  it  is  a  deed,  and  not  a  will,  the  execu- 
tion is  good  notwithstanding,  (r^) 

ford  t^.  Ratherford,  1  Denio,  33 ;  Nipper  v,  and  testament,  hj  some  assertion  or  clear 

Groesbeck,  22  Barb.  670 ;  Moore  r.  Moore,  assent  in  words  or  signs ;  and  tbe  declara- 

2  Bradf.  Sur.  261.     Publication  in  the  tion  most  be  unequirocal.     The  policj 

presence  of  the  witnesses  is  required  in  and  object  of  the  statute  require  this,  and 

North  Carolina,  New  Jersey,  and  Arkan-  nothing  short  of  this  will  prevent  the  mis- 

sas.     Den  v.  Milton,  7  Halst.  70;  Den  v.  chief  and  fraud  which  were  designed  to  be 

Matlack,  2  Harr.  86 ;  Morehouse  v.  Co-  reached  by  it.    It  will  not  suffice  that  tbe 

theal,  1  Zabr.  480.    No  particular  form  of  witnesses  have  elsewhere,  and  from  other 

publication  is  given,  or  seems  to  be  re-  sources,  learned  that  the  document  which 

quired  in  any  of  these  states,  provided  it  they  are  called  to  attest  is  a  will,  or  that 

amounts  in  substance  to  a  declaration,  that  they  suspect,  or  infer  from  the  circnm- 

the  instrument  is  the  last  will  and  testa-  stances  and  occasion  that  such  is  the  cfaar- 

ment  of   the  testator.     See  Remsen  v.  acter  of  the  paper.  The  fact  must  in  some 

Brinkerhoff,  26  Wend.  324;  Wliitbeck  v.  manner,  although  no  particular  form  of 

Patterson,  10  Barb.  608;  Brown  r.  De  words  is  required,  be  declared  by  the  tes- 

Selding,  4  Sandf.  10 ;  Cilley  v,  Cilley,  34  tator  in  their  presence,   that  they  may 

Maine,  164.    In  Coffin  v.  Coffin,  23  N.  Y.  not  only  know  the  fact  but  that  they  may 

15,  it  is  said  that  the  declaration,  that  the  know  it  from  him,  and  that  he  under- 

instrument  is  the  testator's  last  wiU  and  stands  it,  and,  at  the  time  of  his  execa- 

testament,  need  not  be  made  in  any  partic-  tion,  which  includes  publication,  designs 

ular  form.    Any  communication  of  the  to  give  effect  to  it  as  his  will ;  and  to  this, 

testator  to  the  witnesses  whereby  he  makes  among  other  things,  they  are  required  by 

known  to  them  that  be  intends  the  instru-  statute  to  attest"    See  Bagley  v,  Black- 

meut  to  take  effect  as  his  will,  will  satisfy  man,  2  Lansing,  41 ;   Smith  v.  Smith,  2 

the  requirement.    In  that  case  both  wit-  Lansing,  266;  40  How.  Pr.  318.  In  Trus- 

nesses  were  present,  and  one  of  them  tee  of  Auburn  Theological  Seminary  r. 

asked  the  testator  if  he  wished  him  to  sign  Calhoun,  62  Barb.  381,  it  was  testified  by 

or  witness  the  will,  and  the  testator  an-  the  subscribing  witness  to  the  execution 

swered  in  the  affirmative.    This  was  held  of  a  will,  that  she  saw  the  deceased  sign 

to  be  a  good  publication.    The  judge  de-  his  name  at  the  end  of  the  paper ;  that  he 

Hvering  the  opinion  said :  "  There  can  be  said  he  wanted  her  to  sign  her  name  to 

no  doubt  that  such  a  declaration  can  be  a  paper,  and  she  did  so ;  but  did  not  hear 

made  in  answer  to  a  question,  or  even  by  him  say  that  it  was  his  last  will  and  testa- 

a  sign.     It  is  only  required  that  it  be  ment;  that  she  signed  it  in  his  presence; 

nnderstandingly  made."    Shaw  C.  J.  in  it  was  held  that  this  testimony  did  not 

Bayley  v.  Bailey,  5  Cush.  245,  259,  260.  show  that  the  statute  had  been  complied 

In  Lewis  v.  Lewis,  1  Kernan,  226,  Allen  with.    See  McKinley  v.  Lamb,  64  Barti. 

J.  said  :    ''  To    satisfy  the    statute,  the  199.    In  this  the  law  in  New  York  difiers 

testator  must  in  some  manner  communi-  from  that  in  other  states.    See  ants,  87, 

cate  to  the  attesting  witnesses,  at  the  time  note  (/).] 

they  are  called  to  sign  as  witnesses,  the        (r)  Sngden's  Essay,  140,  citing  Tria- 

information  that  the  instrument  then  pres-  mer  v,  Jackson,  4  Burn  £.  L.  ISO ;  British 

ent  is  of  a  testamentaiy  character  and  Museum  v.  White,  8  BC  &  P.  689. 
that  he  then  recognises  it  as  his  last  will        (r^)  [See  ante,  87,  note  (/).] 

[90] 


CH.  n.  §  n.]  OF  THE  ATTESTATION  OF  WILLS.  121 

Again,  in  the  construction  of  the  statute  of  frauds,  it  the  attesta* 
was  held,  that  the  act  did  not  require  that  the  witnesses  ^*e  aj?er ' 
should  subscribe  in  the  presence  of  each  other,  but  that  thctesutor 

*"  ,  has  signed 

they  might  attest  the  execution  separately,  at  different  oracknowi- 
times.  (9)  But  the  new  statute  makes  it  necessary  that  signature 
both  the  witnesses  to  the  will  shall  be  present  at  the  ^^^^^^ 
same  time  when  the  signature  is  made  or  acknowledged  ^^["^4!^'" 
by  the  testator.  And  they  must  attest  in  the  presence  «ametime: 
of  the  testator,  though  not  of  each  other,  (f)  And  it  ap-  ^^g^^ttest 
pears  to  be  now  fully  established  that   the  act  is  not  inthepres- 

!•    5       -ii         1         T      T       •  1     11  -11       ence  of  the 

complied  with  unless  both  toitneases  shall  attest  and  sub-   tesutor, 
scribe  after  the  testator's  signature  shall  have  been  made  of  eafh  "^ 
or  acknowledged  to  them  when  both  are  actually  present  ^^^^^' 
at  the  same  time,  (u)     And  if  one  of  the  witnesses  has  subscribed 

(«)  Cook  V,  Paraons,  Free.  Chanc  184;  decision)  that  the  witnesses  must  attest  in 

Ellis  V.  Smith,  1  Ves.  jan.  12 ;  Westbeech  the  presence  of  each  other;  on  the  ground 

V.  Kennedj,  I  V.  &  B.  362.     See,  also,  that  the  word  "  such  "  in  the  statute  must 

De  Zichj  Ferraris  v.  Hertford,  3  Curt.  480,  embrace  what  has  been  just  said  of  their 

per  Sir  H.  Jenner  Fust;  [Dewey  v.  Dewej,  presence,  and  must  mean  **  the  witnesses, 

1  Met.  349 ;  Jauncey  v.  Thome,  2  Barb.  &c.  present  at  the  same  time."    This  case 

Ch.  40 ;  Hoffman  v.  Hoffman,  26  Ala.  535 ;  is  remarkable,  not  only  because  it  is  op- 

Parramore  v.  Taylor,  1 1  Grattan,  220.  In  posed  to  Faulds  1;.  Jackson,  but,  also,  be- 

Gieen  v.  Crain,  12  Grattan,  252,  a  will  cause  the  facts  were  such  that  it  might 

was  witnessed  on  different  days,  by  A.,  B.  have   been  decided  on  the  principle  of 

and  C. ;  by  A.  in  the  absence  of  both  the  Moore  v.  King  (dted  in  the  text  above ), 

other  witnesses ;  B.  signed  in  the  presence  and  indeed  had  been  so  decided  in  the 

of  the  testator  alone,  but  was  also  present  court  below  (the  supreme  court  of  Cal- 

when  C.  signed,  and  the  testator  acknowl-  cutta).    [In  Vermont,  the  witnesses  must 

edged  the  will  before  both  B.  and  C. ;  the  subscribe  their  names  in  presence  of  each 

will  was  held  to  be  well  executed.    The  other.     Roberts  v.  Welch,  46  Yt  164; 

wills  act  of  Llinois  does  not  require  that  Williams  v.  Robinson,  42  Vt.  658 ;   St. 

the  attesting  wimesses  shall  sign  in  each  Vt.  1839,  p.  254,  §  6;  Dean  v.  Dean,  27 

other's  presence.    Flinn  v.  Owen,  58  111.  Vt.  746,  748 ;  Blanchard  v.  Blanchard,  32 

HI.    Nor  is  tlds  necessary  in  New  Tork;  Vt.  62.] 

Willis  p.  Mott,  36  N.  Y.  486;  Haysradt  i;.        (u)  Moore  v.  King,  3  Curt.  243;  Cooper 

Kiogman,  22  N.  Y.  372 ;  nor  in  Alabama,  v.  Bockett,  lb.  648 ;  4  Moore  P.  C.  419 ; 

Hoffman  v.  Hoffman,  26  Ala.  535.]  [Jackson  v.  Jackson,  39  K.  Y.  153.]     See, 

(t)  3  Curt.  659,  per  Sir  H.  Jenner  Fust,  also,  accord.  In  the  Goods  of  Allen,  2 
And  so  held  in  Faulds  v,  Jackson,  Privy  Curt.  331 ;  In  the  Goods  of  Olding,  2 
Coanc.  June  14,  1845  ;  6  Notes  of  Cas.  Curt.  865 ;  In  the  Goods  of  Simmonds,  3 
Snppl.  1 ;  In  the  Goods  of  Webb,  Dea.  &  Curt.  79 ;  In  the  Goods  of  Byrd,  3  Curt. 
Sw.  1;  [Ela  V.  Edwards,  16  Gray,.  92;  117;  Pennant  i;.  Eingscote,  3  Curt.  643, 
Dewey  v,  Dewey,  1  Met.  349 ;  Parramore  647  ;  Hindmarsh  v.  Charlton,  8  H.  L.  Cas. 
p.  Taylor,  11  Grattan,  220.]  But  in  Case-  160.  The  words  of  the  act  are  prospective, 
ment  v.  Fulton,  Priv.  Counc.  July  25,  such  witnesses '' sAoiZ  attest  and  sAoZf  sub- 
1845,  5  Moore  P.  C.  180,  the  same  court  scribe  the  will  in  the  presence  of  the  testa- 
held  (without  adverting  to  their  previous  tor."  3  Curt.  660,  per  Sir  H.  Jenner  Fnst. 
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carriage,  and  ihe  witnesses  subscribed  in  the  attorney's  office,  op- 
posite to  the  window  of  which  the  carriage  was,  so  that  she  might 
have  seen  them  through  the  window  while  subscribing,  it  was  held 
that  the  statute  was  satisfied,  (b)  But  where  the  witnesses  signed 
in  an  adjoining  room  to  that  in  which  the  testator  was,  and  the 
door  between  them  was  open,  but  he  was  not  in  such  a  position 
that  he  could  see  them,  it  was  held  that  the  attestation  was  ill.  (c) 
In  a  late  case  in  the  prerogative  court,  (c?)  where  the  question 
arose  on  a  will  made  after  the  new  act  came  into  operation,  the 
witnesses  had  attested  in  the  room  where  testator  was  lying  in  bed 
with  the  bed-curtains  closed  around  him,  so  that  he  could  not,  for 
that  reason,  have  seen  the  witnesses  while  they  were  subscribing ; 
Sir  H.  Jenner  Fust  was  of  opinion  that  where  a  paper  is  executed 
by  the  deceased  in  the  same  room  where  the  witnesses  are,  who 
attest  it  in  the  same  room  where  the  testator  was  at  the  time,  they 
do  attest  it  in  the  presence  of  the  testator,  though  he  may  not 
actually  see  them  sign  :  the  will  was  accordingly  admitted  to  pro- 
bate, (e)  But  in  a  subsequent  case  in  the  same  court,  (/)  where 
the  testatrix  lay  with  the  curtains  closed,  and  her  back  ,to  the  at- 
testing witnesses  when  they  subscribed,  and  it  appeared  that  she 
could  not  by  possibility  have  seen  them  do  so,  even  if  the  curtains 
had  not  been  closed,  by  reason  of  her  inability,  from  her  state  of 
weakness,  to  have  turned  herself  in  her  bed  into  a  position  in 
which  she  could  have  seen  them  sign,  the  same  judge  held  that 
the  statute  was  not  complied  with,  (/  ^)  and  he  distinguished  the 

(6)  Casson  v.  Dade,  1  Bro.  C.  C.  99.  (/)  Tribe  v.  Tribe,  7  Notes  of  Cas.  138 ; 

[The  law  of  New  York  seems  not  to  be  S.  C.  1  Robert.  775. 

so  strict  in  this  respect.    See  Radden  v.  (J^)  [See  Brooks  v.  Duffeil,  23  Gea 

McDonald,  I  Bradf.  Sar.  352;   Jackson  441  ;  Jones  v.  Tack,  3  Jones  (N.  Car.) 

r.   Christman,  4  Wend.  277  ;    Lyon  t;.  Law,  202;  Reed  v.  RoberU,  26  Geo.  294. 

Smith,  11  Barb.  124.]  An  attestation  in  the  same  room  is  held 

(c)  Doe  V,  Manifold,  1  M.  &  S.  249  ;  to  be  presnmptivelj  in  the  presence  of  the 

Winchelsea  v.  Wauchope,  3   Rass.  441.  testator.    Howard's  Will,  5  Monroe,  199 ; 

Held,  accord,  since  the  new  act,  In  the  Neil  v.  Neil,  1  Leigh,  6.    But  an  attesta- 

Goods  of  Newman,  Prerog.  Nov.  30, 1838 ;  tion  made  in  a  different  room  is  prima 

1  Curt.  91 4;  In  the  Goods  of  Ellis,  2  Curt,  facie  an  attestation  not  in  his  presence. 
395 ;  In  the  Goods  of  Colman,3  Curt  118 ;  Neil  o.  Neil,  1  Leigh,  6 ;  Edelen  o.  Hardj, 
[Boldry  v.  Parris,  2  Cush.  433 ;  Reynolds  7  Har.  &  J.  61 ;  Lamb  v,  Girtman,  33 
V,  Reynolds,  1  Spears,  253.]  Geo.  289.    In  the  well-considered  case  of 

id)  Newton  v.  Clarke,  Dec.  24,  1839  ;    Russell  v.  Falls,  3  Harr.  &  M'H.  463,  464, 

2  Curt.  320.  it  was  regarded  as  necessary  that  the  tes- 
(«)  See,  also,  accord. /Mr  curuzm,  2  Salk.    tator  should  hare  been  able  to  see  the 

688,  Shires  v,  Glascock.  attestation,  withont  learing  his  bed ;  btsng 
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case  from  the  former  one  where  the  testator  could  have  *  seen  but 
that  the  cortains  were  closed;  and  the  learned  judge  added  that 
in  the  present  case  there  would  have  been  no  difference,  in  princi- 
ple, if  the  witnesses  had  signed  the  will  down-stairs.  In  one  of 
the  latest  cases  on  this  subject,  Sir  John  Dodson  held  that  where 
the  subscription  of  the  witnesses  takes  place  in  a  different  room 
from  that  in  which  the  testator  is,  he  must  be  proved  to  have  been 
in  a  position  whence  he  could  have  seen  the  witnesses  as  they  sub- 
scribed their  names,  (jg) 

Though  the  testator  was  blind,  yet  it  must  be  shown  that  he 
could  have  seen  the  witnesses  sign,  had  he  had  his  eyesight.  (A) 

The  new  statute  provides  that  ^^  no  form  of  attestation  shall  be 
necessary."  It  is,  therefore,  sufficient  if  the  witnesses,  no  form  of 
without  any  attestation  clause  of  any  description,  merely  necessar}^: 
subscribe  their  names.  (J)  But  it  must  be  observed,  that  unless 
there  is  an  attestation  clause,  reciting  that  the  formalities  pre- 
scribed by  the  act  have  been  complied  with,  the  executor  cannot 
obtain  probate  in  the  usual  way  on  his  own  oath  alone ;  but  must 
produce  an  affidavit  from  one  of  the  attesting  witnesses,  or  some 
other  satisfactory  evidence  showing  that  the  solemnities  have  been 
performed  as  required  by  the  statute.  (Jc) 

able  to  see  the  witneBses  merely  is  not  be  shown  that  it  was  read  to  him  before 
enoagh.  Graham  v.  Graham,  10  Ired.  signing.  Wampler  v.  Wampler,  9  Md.  540 ; 
Sid.]  Hemphill  v.  Hemphill,  2  Dev.  Law,  291.] 

{g)  Norton  v.  Bazett,  Dea.  &  Sw.  259.  (i)  Bryan  v.  White,  2  Robert.  315  ; 
In  a  recent  case,  In  the  Croods  of  Trinmel,  [Jackson  v,  Jackson,  39  N.  Y.  153; 
11  Jnr.  N.  S.  248,  249,  Sir  J.  P.  Wilde  Leajcraft  v.  Simmons,  3  Bradf.  Sur.  35  ; 
laid  it  down  that  the  tnie  test  is,  whether  Fatheree  v.  Lawrence,  33  Miss.  585. J 
the  testator  might  have  seen,  not  whether  (h)  See  post^  pt.  i.  bk.  iv.  ch.  iii.  §  iii. ; 
he  did  see,  the  witnesses  sign  their  names.  Roberts  t;.  Phillips,  4  E.  &  B.  457,  by  Lord 
See,  farther.  In  the  Goods  of  Eellick,  3  Sw.  Campbell.  [In  Ela  v.  Edwards,  16  Gray, 
&  Tr.  578;  [Bynnm  v.  Bynnm,  11  Ired.  91,  97,  Dewey  J.  said:  "It  seems  to  be 
639 ;  Dewey  v.  Dewey,  1  Met.  349 ;  Reed  well  established  that  the  fact  of  the  want 
p.  Roberts,  29  Geo.  294  ;  Lamb  v.  Girt-  of  an  attestation  clanse  does  not  invalidate 
man,  26  Geo.  625;  Hill  v.  Barge,  12  Ala.  the  will.  It  does  not,  in  the  case  of  the 
687  ;  Neil  v,  Neil,  1  Leigh,  6  ;  ante,  92,  death  or  absence  from  the  jarisdiction  of 
note  (f^) ;  Edelen  v.  Hardy,  7  Harr.  &  J.  the  court  of  one  or  all  of  the  witnesses, 
61 ;  Boldry  v.  Pants,  2  Gush.  433.]  defeat  the  probate  of  the  will,  but  only 

{h)  In  the  Goods  of  Piercy,  1  Robert,  changes  the  nature  of  the  proof.  Instead 
278 ;  [Boyd  v.  Cook,  3  Leigh,  32 ;  Rey-  of  its  being  shown  by  the  attestation  clause 
Dolds  V.  Reynolds,  I  Spears  (S.  Car.),  256 ;  that  there  was  a  compliance  with  the  stat- 
Ray  V.  Hill,  3  Strobfa.  297.  But  a  blind  ute,  the  court,  or  jury,  if  the  case  is  tried 
man's  wOl  need  not  be  read  to  him  in  by  a  jury,  are  to  be  reasonably  satisfied  of 
the  presence  of  the  witnesses ;  Martin  v,  the  fact  of  a  proper  attestation  from  other 
Mitdiell,  38  Geo.  382 ;  cuife,  19 ;  if  it  can  sources  and  the  circumstances  of  the  case." 

[98] 
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The  decisions  (7)  on  the  constraction  of  the  statute  of  frauds  ap- 
the  wit-  pear  to  make  it  clear  that  in  the  case  of  the  witnesses,  as 
•ubscribe*^  Well  as  of  the  testator,  (m)  a  subscription  by  mark  is 
by  mark:     sufficient,  notwithstanding  the  witness  be  able  *  to  write. 

See  Hand  v.  James,  Com.  Kep.  531 ;  Croft  death  of  the  witnesses,  or  where  from  lapse 
V.  Fawlet,  2  Stra.  1109;  Murphy  v.  Mar-  of  time  they  cannot  recollect  what  did  take 
phy,  24  Misson.  526.  In  Osbom  v.  Cook,  place,  but  also  for  the  purpose  of  showing 
11  Cush.  532,  the  on]y  attestation  clause  that  the  person  who  prepared  the  will 
was  "  witnesses,"  under  which  the  names  knew  what  the  requisite  formalities  were, 
of  the  subscribing  witnesses  were  written  ;  and  therefore  gave  the  proper  information 
the  will  was  sustained.  Chase  v,  Kittredge,  to  the  testator,  or  saw  that  they  were  oom- 
1 1  Allen,  49,  52.  In  the  case  of  Fry*s  Will,  plied  with  if  he  was  present.  To  impress 
2  R.  L  88,  where  there  was  ;io  attestation  the  more  strongly  upon  the  memory  of 
clause  other  than  the  word  "  witness,"  one  the  witnesses  the  important  fact  that  all 
of  the  subscribing  witnesses  having  de-  the  legal  forms  requisite  to  the  due  execu- 
ceased,  upon  proof  of  the  handwriting  of  tion  of  the  will  were  complied  with,  at 
the  subscribing  witness  and  of  the  testator,  the  time  when  they  subscribed  their  names 
it  was  held  to  be  the  primd  facte  presump-  as  witnesses  to  such  execution,  the  safer 
tion  that  all  the  statute  requisites  had  been  course  always  is  to  read  over  the  whole 
complied  with.  In  Jackson  v.  Christman,  of  the  attestation  clause,  in  the  presence 
4  Wend.  277,  the  court  held  that  from  the  and  hearing  of  the  witnesses  and  of  the 
t-ignatures  of  the  witnesses,  all  the  statute  testator.  And  where  the  person  executing 
required  might  be  presumed  to  hant)  been  the  will  is  not  known  to  the  subscribing 
complied  with.  In  Roberts  v,  Phillips,  4  witnesses  to  be  capable  of  reading  and 
£1.  &  Bl.  450,  it  is  said,  "  that  it  never  has  writing,  especially  if  he  executes  the  will 
been  held  that  a  testimonium  clause  is  as  a  marksman,  it  would  be  proper  that 
necessary,  or  that  the  witnesses  should  be  the  whole  will  should  be  deliberately  read 
described  as  witnesses ;  nothing  more  is  over  to  him  in  the  presence  and  hearing  of 
required  than  that  the  will  should  be  at-  the  witnesses,  and  the  fact  of  such  reading 
tested  by  the  witnesses."  In  £la  v.  £d-  should  be  stated  in  the  attestation  clause ; 
wards,  aupra^  the  will  was  s]^stained,  not-  or  at  least  the  witnesses  ought,  by  in- 
withstanding  the  entire  absence  of  any  at-  quiries  of  the  illiterate  testator  himself, 
testation  clause.  In  Conboy  v.  Jennings,  to  ascertain  the  fact  that  he  was  fully  ap- 
1  N.  Y.  Sup.  Ct.  622,  the  attestation  prised  of  the  contents  of  the  instrument 
clause  was  simply :  "  Witness  by  ns  this  which  he  executed  and  published  as  his 
10th  day  of  January,  1873."  It  was  proved  will,  as  well  as  that  he  was  of  competent 
that  the  tebtator  told  the  witnesses  that  understanding  to  make  a  testamentary  dis- 
the  paper  in  question  was  his  will,  and  re-  position  of  his  property.  All  these,  how- 
quested  them  to  sign  as  witnesses,  which  ever,  are  matters  of  precaution  and  pm- 
they  did,  and  the  will  was  held  to  be  dence,  to  prevent  any  well-founded  doubt 
properly  executed.  In  Chaffee  t;.  Baptist  upon  matters  of  fact;  and  where  they  are 
Missionary  Convention,  10  Paige,  85,  Wal-  neglected,  it  does  not  necessarily  render 
worth,  chancellor,  said  :  "  The  statute  the  will  invalid*  if  the  court  or  jury  which 
does  not  require  an  attestation  clause  show-  is  to  pass  upon  the  question  of  its  Talidity 
ing  that  the  proper  legal  formalities  were  is  satisfied,  uiion  the  whole, evidence,  that 
complied  with.  But  prudence  requires  that  the  will  was  duly  executed,  and  that  the 
a  proper  attestation  clause  should  be  drawn,  testator  understood  its  con  tents."] 
showing  that  all  the  statute  formalities  .  (I)  Harrison  v.  Harrison,  8  Yes.  185; 
were  complied  with,  not  only  as  presump-  Addy  v,  Grix,  8  Yes.  504. 
tive  evidence  of  the  fact  in  case  of  the  (m)  See  Baker  o.  Dening,  anUt,  75. 

[94] 
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And  these  decisions  have  been  followed,  in  the  ecclesiastical  court, 
in  the  construction  of  the  new  act.  (n)  So  where  a  will  or  with  a 
was  attested  by  one  witness  in  his  own  handwriting,  and  EaDd: 
he  also  held  and  guided  the  hand  of  a  second  witness,  who  could 
not  write  or  read,  and  in  this  way  the  second  witness's  name  was 
written  as  attesting  witness,  the  testator  havibg  desired  the  two  to 
attest ;  this  was  held  a  sufficient  attestation  under  the  new  stat- 
ute, (o)  *  But  an  attestation  by  sealing  will  not  satisfy  j^^j  ^^^  ^^^ 
the  statute.  (;?)  »«*J- 

(»)  In  the  Goods  of  Ashmore,  3  Curt.  Charlton,  8  H.  L.  Cas.  160.  The  same 
756.  (In  this  case  the  two  attesting  learned  judge  appears  to  have  previously 
witnesses  made  their  marks,  opposite  to  allowed  that  the  tmtials  of  the  witnesses 
which  respectirelj  the  testatrix  wrote  may  constitute  a  sufficient  subscription 
their  names,  and  by  mistake  a  wrong  and  attestation,  if  made  by  them  for  their 
surname  of  one  of  them ;  and  Sir  H.  signatures  as  attesting  the  execution.  In 
Jenner  Fast  held  this  to  be  a  good  at-  the  Goods  of  Christian,  2  Robert  110; 
testfttion.)  See,  also,  accord.  In  the  S.C.  7  Notes  of  Cas.  265;  [Adams  v.  Chap- 
Goods  of  Amiss,  2  Robert.  116 ;  S.  C.  7  lin,  1  Hill  (S.  Car.)  Ch.  265.]  Though  not 
Noteft  of  Cas.  274 ;  [Campbell  v.  Logan,  when  placed  in  the  margin  opposite  alter- 
2  Bradf.  Sar.  90 ;  Meehan  v.  Rourke,  2  ations  in  the  will,  so  that  their  real  pur- 
Bradf.  Sur.  385 ;  Ford  v.  Ford,  7  Humph,  pose  is  to  identify  or  attest  the  alterations, 
92;  Pridgen  v.  Pridgen,  13  Ired.  (N.  and  not  to  attest  the  testator's  reexecution 
Car.)  259;  Gray  J.  in  Chase  v.  Eittredge,  of  the  will.  In  the  Goods  of  Martin,  6 
11  Allen,  59;  Needham  v.  Needham,  Notes  of  Cas.  694;  S.  C.  1  Robert.  712. 
Essex  Co.  Mass.  Nor.  T.  1802,  11  Allen,  (o)  Harrison  v.  Elvin,  3  Q.  B.  117  ; 
59 ;  Den  p.  Milton,  7  Halst.  70 ;  Upchurch  S.  C.  2  G.  &  D.  769 ;  S.  P.  In  the  Goods 
V.  Upchurch,  16  B.  Mon.  102;  Adams  v.  of  Frith,  1  Sw.  &  Tr.  153  ;  Lewis.i;.  Lewis, 
ChApUn,  1  Hill  Ch.  266;  Jackson  v.  2  Sw.  &  Tr.  153;  [Ex  parte  Le  Boy,  3 
Tan  Dnsen,  5  John.  144;  Chaffee  v.  Bap-  Bradf.  Sur.  227 ;  Adams  v.  Chaplin,  1  Hill 
tist  Missionary  Convention,  10  Paige,  85 ;  Ch.  266  ;  Harrison  v.  Rowan,  3  Wash. 
Morris  u.  Kniffin,  37  Barb.  336 ;  Jack-  585 ;  Lewis  v,  Lewis,  6  Serg.  &  R  496 ; 
son  V.  Jackson,  39  N.  Y.  153.  It  must,  Clifton  v,  Murray,  7  Geo.  564;  Reynolds 
howerer,  be  shown  to  be  the  mark  of  the  v.  Reynolds,  1  Spears,  256  ;  Ray  v.  Hill, 
witness.  Collins  v.  Nichols,  1  Harr.  &  J.  3  Strobh.  297.]  But  the  one  witness  can- 
399.]  But  in  a  case  where  an  attesting  not  subscribe  for  the  other.  In  the  Qoods 
witness  to  a  will  which  had  been  once  of  White,  2  Notes  of  Cas.  461 ;  [Ex  parte 
dnij  executed,  attested  a  second  execution  Le  Roy,  3  Bradf.  Sur.  227  ;  Horton  v. 
of  the  same  will,  by  no  other  act  than  by  Johnson,  18  Geo.  396.]  The  desire  that 
writinir  the  word  "Bristol"  (the  name  of  another  should  sign  for  a  witness  cannot 
the  city)  at  the  end  of  her  name  and  the  be  construed  to  be  a  subscription  by  that 
name  of  the  street  in  which  she  dwelt  witness,  even  though  he  cannot  write ;  for 
(which  she  had  written  when  she  attested  he  might  make  his  mark.  In  the  Goods 
the  former  execution),  it  was  held  by  Sir  of  Cope,  2  Robert.  335.  So  in  a  case 
H.  J.  Fnat  that  the  latter  attestation  was  where  the  two  attesting  witnesses,  who 
inanfficient.  In  the  Goods  of  Trevanion,  were  able  to  write,  held  the  top  of  the  pen 
2  Robert  311.    See,  also.  Hind  marsh  v.  whilst  another  person  (the  drawer  of  the 

{p)  In  the  Goods  of  Byrd,  3  Curt.  117. 

[95] 
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It  has  been  decided  several  times  that,  in  the  case  of  a  witness, 
acknowi-  ^^  acknowledgment  by  him  of  his  previously  subscribed 
edgment  of   signature  is  not  a  sufficient  compliance  with  this  act.  (o) 

Bignature         a  t      i  -i  •  •  'it  i 

not  saffi-  Accordingly,  where  an  attesting  witness  to  a  will,  on  the 
reexecution  thereof  by  the  testator,  merely  traced  over 
his  previous  signature  with  a  dry  pen.  Sir  H.  Jenner  Fust  held 
that  this  amounted  to  no  more  than  to  an  acknowledgment  of  the 
signature,  which  had  been  held  not  to  be  a  sufficient  compliance 
then  mast  with  the  Statute,  inasmuch  as  it  requires  the  witness  to 
the  name  mbscribe  the  will,  (r)  And  it  is  now  settled  by  the  de- 
newwT^  cision  of  the  house  of  lords,  («)  that  to  make  a  valid  sub- 
tenmnffto  ^^P^io^^  ^^^  attestation  there  must  be  either  the  name 
represent  .  of  the  witness,  Or  some  mark  intended  to  represent  it.  (f) 

u  ■ 

will)  wrote  their  names,  Sir  H.  J.  Fust  name.    The  execntion  was  held  to  be  in- 

rgected  the  motion  for  probate,  and  ob-  valid.  In  Eynon,  L.  R.  3  P.  &  D.  92  ;  £z 

seired,  that  where  a   person's    hand  is  parte  Le  Roy,  3  Bradf.  Sar.  227.] 

guided,  the  act  is  his  own,  but  that  here  {q)  Moore  v.  King,  3  Curt.  253,  and  the 

another  person  signed  the  names  of  the  other  cases  collected,  ante,  91,  not^  (r). 

witnesses.    In  the  Groods  of  Kileher,  6  [But  it  has  been  held  that  a  witness  may 

Notes  of  Cas.  15.    [See  Montgomery  v,  adopt  a  signature  already  made  as  weU  as 

Perkins,   2   Met.   (Ey.)  448 ;    Ex    parte  to  write  it  anew.    Pollock  v,  Glaasel,  2 

Le  Roy,  3  Bradf.  Sur.  227 ;   Gray  J.  in  Grattan,  439.    And  in  Sturdivant  v.  Bir- 

Chase  v.  Eittredge,  11  Alien,  59  ;  Camp-  chett,  10  Grattan,  67,  it  was  decided,  that 

bell  V,  Logan,  2  Bradf.   Sur.  90.    But  where  the  witnesses  to  a  will  wrote  their 

it  has  been  held  in  some  cases  that  the  names  in  an  adjoining  room,  where  the 

name  of  the  witness  may  be  written  by  testator  could  not  see  them,  and  imme- 

another  at  his  request  and  in  his  presence,  diately  took  the  will,  open  in  the  hand  of 

Upchurch  v.  Upchurch,  16  B.  Mon.  102;  one  of  them,  to  the  testator,  and  said, 

Jesse  v.  Parker,  6  Grattan,  57.    But  see  "  Here  is  your  will  witnetssed,"  pointing  to 

Horton  17.  Johnson,  18  Greo.  396.  "A  sub-  the  names,  while  all  were  present,  ihis 

scription  of  the  name  or  mark  of  a  wit-  was  tantamount  to  a  subscribing  of  their 

ness  by  another  person  in  the  presence  of  names  in  the  presence  of  the  testator, 

himself  and  the  testator  might  possibly  be  Two  judges  dissented.] 

a  compliance  with  the  statute,  but,  not  (r)  Playne  v,  Scriven,  I  Robert.  772 :  7 

being  in  the  handwriting  of  the  witness,  Notes  of  Cas.  122;  [Re  Cunningham,  1 

would  create  no  presumption  of  a  lawful  S.  &  S.  132  ;  29  L.  J.  Pcob.  71.] 

execntion  and  attestation,  without  affirma-  («)  Hindmarsh  v,   Charlton,  8   H.  L. 

tiye  evidence  that  it  was  so  made."    Gray  Cas.  160,  aflSrming  the  decision  of  Sir  C. 

J.  in  Chase  v,  Eittredge,  11  Allen,  59.  Cresswell,  I  Sw.  &  Tr.  433. 

The  deceased  executed  his  will  by  his  (t)  But  where  the  wimess  subscribed 

mark  in  the  presence  of  two  witnesses,  "  Servant  to  Mrs.  Sperling,"  but  without 

one  of  whom  also  made  a  mark  in  attesta^  any  name  ;  this  was  held  a  sufficient  at- 

tion  of  the  signature  of  the  deceased.  The  testation.    In  the  Goods  of  Sperling,  S 

second  witness  then  wrote  the  names  of  Sw.  &  Tr.  272.    See,  further,  as  to  what 

the  deceased  and  the  witness  opposite  their  is  a  sufficient  attestation,  Griffiths  v.  Grif- 

respective  marks,  and  also  the  word  wit-  fiths,  L.  R.  2  P.  &  D.  300. 
ness,  but  he  did  not  subscribe  his  own 
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It  was  further  held  in  that  case  that  a  correction  of  an  error  in 
the  previous  writing  of  his  name,  or  his  acknowledgment  Of  it, 
or  the  adding  a  date  to  it,  will  not  be  sufficient  for  this  purpose. 

The  act,  though  it  requires  that  the  testator  shall  sign  the  will 
at  the  foot  or  end  of  it,  is  silent  as  to  the  part  of  the  in-  . 
strument  where  the  witnesses  shall  subscribe.  It  was  part  of  the 
said  by  Dolben  J.  in  Lea  v.  Libb,  (u)  with  reference  must  sub- 
to  the  statute  of  frauds,  that  if  a  will  is  written  on  dif-  *^"  ®' 
ferent  sheets  of  paper,  and  each  of  the  three  witnesses  subscribe 
on  a  different  sheet,  it  is  a  good  subscription  within  that  statute. 
If  this  be  good  law,  it  should  seem  to  be  equally  applicable  to  the 
new  statute  of  Victoria.  And  it  has  *  been  held,  accordingly,  in 
several  cases  in  the  ecclesiastical  court,  that  it  matters  not,  under 
that  statute,  in  what  part  of  the  will  the  attesting  witnesses  sign 
their  names ;  provided  it  appears  that  the  signatures  were  meant 
to  attest  the  requisite  signature  of  the  testator.  (2;)  The  same 
question  has  lately  been  decided,  after  full  consideration,  by  the 
court  of  queen's  bench,  in  the  case  of  Roberts  v.  Phillips,  (y)  upon 
the  language  of  the  statute  of  frauds,  which  requires  that  a  will  of 
lands  shall  be  "attested  and  subscribed'*  by  the  witnesses.  It 
was  thereupon  contended,  that  the  primary  meaning  of  the  word 
"  subscribed  "  is  written  under  and  that  it  must  here  mean  written 
under  the  concluding  words  of  the  will^  and  signature  of  the  tes- 
tator, and  so  preventing  any  spurious  additions  after  the  execution ; 
but  the  court  held  that  the  word  *'  subscribed  "  might  well  be  un- 
derstood as  merely  denoting  a  signing  of  the  name  without  any 
reference  to  the  part  of  the  paper  on  which  the  name  is  to  be 
written ;  and  that  the  requisition  as  to  the  will  being  subscribed 
by  the  witnesses  was  complied  with,  where  the  witnesses,  who  saw 
it  executed  by  the  testator,  immediately  signed  their  names  on 
any  part  of  it  at  his  request  with  the  intention  of  attesting  it.  (y^) 
This  decision  is  plainly  applicable  to  the  construction  of  the  word 
"  subscribe"  in  the  new  statute,  (y^) 

(tt)  Carth.  87.  withBtanding  they  were  both  written  on 

{x)  In  the  Goods  of  Dayis,  3  Cart.  748 ;  the  same  sheet  of  paper.    In  the  Goods  of 

In  the  GoodB  of  Chamney,  1  Robert.  757 ;  Taylor,  2  Robert.  411. 

[Mnrray  v.  Murray,  39  Miss.  214.]     But        {y)  4  £1.  &  Bl.  450. 

where  there  were  two  testamentary  in-        (y^)  [Gray  J.  in  Chase  v.  Eittredge,  11 

ttmments,  it  was  held  not  sufficient  for  Allen,  58.] 

the  witnesses  to  subscribe  their  names  at        (y^)  [In  New  York,  both  the  testator 

the  end  of  the  first  of  them  alone,  not-  and  the  witnesses  must  sign  at  the  end  of 
▼ou  1.                            9  [96] 


130  OF  THE  FOBM,   ETC.   OF  MAKING  A  WILL.      [PT.  I.  BK.  IL 

No  provision  is  contained  in  the  act  as  to  wills  written  on  sev- 
eral sheets.     And,  therefore,  in  this  respect  also,  the  de- 

attestation  .  '  ,  '  e 

of  a  will       cisions  on  the  constraction  of  the  statute  of  frauds  appear 

written  oil 

several  to  be  authorities ;  and  they  have  established  that  if  a 
a  eets:  ^jj^  ^^  \vritten  on  several  or  even  separate  sheets,  and 
the  last  alone  be  attested,  the  whole  will  is  well  executed,  pro- 
vided the  whole  be  in  the  room,  and  although  a  part  *  may  not 
have  been  seen  by  the  witnesses  ;  and  that  is  a  question  for  a  jury 
whether  all  the  papers  constituting  the  will  were  in  the  room  ;  and 
further,  that  the  presumption  is  in  the  affirmative.  (2)  But  where 
a  will  was  signed  by  the  testator  and  also  by  two  vritnesses  in  the 
margin  of  the  first  four  sheets,  but  in  the  fifth  and  last  sl^eet  the 
signature  of  the  testator  alone  appeared,  probate  of  the  will  was 
refused,  the  court  (Sir  J.  Dodson)  being  of  opinion  that  the  signa- 
tures on  the  earlier  sheets  were  intended  merely  to  guard  against 
other  sheets  being  interpolated,  and  there  being  nothing  to  show 
that  the  signatures  in  the  margin  were  intended  to  attest  that  sig- 
nature of  the  testator  which  alone  would  give  effect  to  the  paper 
as  a  will,  (a) 

Again,  the  authorities  with  respect  to  the  statute  of  frauds  ap- 
in  what  P^^^  to  apply  to  the  new  act,  upon  the  question,  whether 
attested '  ^^  unattested  will  or  other  paper  may  be  rendered  valid 
F*^*d  to'  ^  ^  testamentary  disposition,  by  being  referred  to  and 
by  a  will      adopted  by  a  will  or  codicil   properly  attested.     Those 


the  will,  and  the  latter  at  the  request  of  the  himself.    It  is  sufficient  if  the  request  be 

testator.     See  antey  87,  note  (/^) ;  Lewis  made  by  the  person  employed  by  the  tea- 

V.  Lewis,   13  Barb.   17;  McDonough  v.  tator  to  prepare  his  will  in  the  presence 

Longhlin,  20  Barb.  2.38 ;  Watts  v.  Public  and  hearing  of  the  testator  and  without 

Ad'r  City  of  New  York,  4  Wend.  168.  objection  from  him.    Bandy  v.  McEnight, 

This  request  may  be  implied  as  well  as  48  Ind.  502.] 

expressed.  Brown  v.  De  Selding,  4  Sandf.  (z)  Bond  v.   Seawell,  3   Burr.    1773 ; 

10;  Nelson  v.  McGiffert,  3  Barb.  Ch.  158 ;  Gregory  v.  The  Queen's  Proctor,  4  Notes 

Doe  V.  Roe,  2  Barb.  Ch.  200 ;  Seguine  v.  of  Cas.  620,  639 ;  Marsh  v.  Marsh,  1  Sw.  & 

Seguine,  2  Barb.  385 ;  Gilbert  v.  Knox,  52  Tr.  528 ;  [Gass  v.  Gass,  3  Humph.  278  ; 

N.  Y.  125 ;  Peck  r.  Cary,  27  N.  Y.  9 ;  Ruth-  Wikoff 's  Appeal,  15  Penn.  St  281 ;  Ela 

erford  v.  Rutherford,  1  Denio,  S3;  Coffin  v.  Edwards,  16  Gray,  91,  99;  Tonnele  ». 

V.  Coffin,  23  N.  Y.  9.]     So  in  Arkansas,  Hall,  4  Comst.  140;  Rees  v.  Rees,  L.  R. 

Rev.  St.  Ark.  c.  157,  §  4.   In  Indiana,  the  3  P.  &  D.  84.] 

witnesses  to  a  will  must  attest  and  sub-  (a)  Ewen  v.  Franklin,  Dea.  &  Sw.  7, 

scribe  it  in   the  presence  of  the  testator  [See  Conboy  1?.  Jennings,  1  N.  Y.  Sup. 

and  at  his  reqnest.    But  it  is  not  impera-  Ct.  622,  cited  ante,  80,  note  (d) ;  Rees  c. 

tive  that  the  request  should  proceed  di-  Rees,  L.  R.  3  P.  &  D.  84.] 
rectly  and  immediately  from  the  testator 
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authorities  have  established,  that  if  the  testator,  in  a  will   or  codicil 

duly  exe- 

or  codicil  or  other  testamentary  paper  duly  executed,  re-  cuted  be- 

•         come  ft 

f ers  to  an  existing  unattested  will  or  other  paper,  the  in-  part  of  it 
strument  so  referred  to  becomes  part  of  the  will.  (6)    But  the  ref- 

(6)  Habergham  v.  Yincent,  2  Yes.  jun.  two  papers  as  together  containing  the 
228 ;  Utterton  v,  Robins,  1  Ad.  &  £1.  will.  In  the  Goods  of  Duff,  4  Notes  of 
423  ;  Doe  v.  Evans,  1  Cr.  &  M.  42.  For  Cas^  474.  See,  also,  Jorden  v.  Jorden,  2 
cases  decided  since  the  new  act  in  con-  Notes  of  Cas.  388.  The  principles  and 
formity  with  these  authorities,  see  In  the  practice,  as  to  incorporating  in  the  probate 
Goods  of  Smith,  2  Curt.  796 ;  In  the  of  wills  of  personalty  papers  sufficiently 
Goods  of  the  Countess  of  Durham,  3  referred  to  by  such  wills  but  not  per  se 
Curt.  57 ;  In  the  Goods  of  Dickins,  3  testamentary,  are  fully  discussed  and 
Curl.  60 ;  In  the  Goods  of  Willesford,  3  explained  in  the  judgment  of  Dr.  Lush- 
Curt.  77  ;  In  the  Goods  of  Claringbull,  3  ington,  in  Sheldon  v.  Sheldon,  1  Robert 
Notes  of  Cas.  1 ;  In  the  Goods  of  Bacon,  81 ;  [In  the  Goods  of  Lord  Howden,  43 
3  Notes  of  Cas.  644;  In  the  Goods  of  L.  J.  (P.  &  M.)  26;  In  the  Goods  of  As- 
Smartt,  4  Notes  of  Cas.  38;  Swete  v,  tor,  L.  R.  1  P.  Div.  \bO\post,  107,  note 
Pidsley,  6  Notes  of  Cas.  189 ;  In  the  (x ).]  The  state  of  the  law  on  this  sub- 
Goods  of  Dickin,  2  Robert  298 ;  In  the  ject  is  Tery  unsatisfactory,  especially  in 
Gooda  of  Hally,  5  Notes  of  Cas.  510 ;  In  cases  where  the  paper  referred  to  is  in  the 
the  Goods  of  Aah,  Dea.  &  Sw.  181 ;  In  hands  of  another  party  who  will  not  part 
the  Goods  of  jStewart,  3  Sw.  &  Tr.  192;  with  it,  and  the  court  has  no  power  to 
In  the  Goods  of  Gill,  L.  R.  2  P.  &  D.  6 ;  enforce  its  production.  See,  further,  on 
[Wikoff's  Appeal,  15  Penn.  St  290 ;  this  subject.  In  the  Goods  of  Dickins,  3 
Chambers  v.  M*Daniel,  6  Ired.  (N.  Car.)  Curt  60;  In  the  'Goods  of  Darby,  4 
226;  Loring  v.  Sumner,  23  Pick.  98;  Notes  of  Cas.  427 ;  In  the  Goods  of  Pewt- 
Dewey  J.  in  Thayer  v.  Wellington,  9  Al-  ner,  4  Notes  of  Cas.  479 ;  In  the  Goods 
len,  292 ;  Wilbar  v.  Smith,  5  Allen,  194 ;  of  Limerick,  2  Robert.  313 ;  In  the  Goods 
Johnson  v.  Clarkson,  3  Rich.  £q.  305;  of  Battersea,  lb.  439.  It  should  seem 
Tonnele  v.  Hall,  4  Comst  140 ;  Beall  v.  that  the  court  may  exercise  a  discretion 
Cnnningham,  3  B.  Mon.  390 ;  Harvey  v,  in  the  matter,  according  to  the  exigencies 
Chouteau,  14  Missou.  587 ;  Wood  v.  Saw-  of  the  case.  In  the  Goods  of  Lord  Lans- 
yer,  Phill.  (N.  Car.)  Law,  251.]  Where  downe,  3  Sw.  &  Tr.  184 ;  In  the  Goods  of 
a  will  (dated  in  1841)  revoking  all  former  Dundas,  32  L.  J.  (N.  S.)  P.  M.  &  A.  165 ; 
wills  referred  to  a  clause  in  a  former  will.  In  the  Goods  of  Sibthorpe,  1  L.  R.  1 
Sir  H.  Jenner  Fust  refused  to  grant  pro-  P.  &  D.  106.  [In  Phelps  v.  Robbins,  40 
bate  of  so  much  of  the  former  will  as  Conn.  250,  the  court  were  strongly  in- 
was  necessary  to  explain  the  latter  will,  dined  to  the  opinion  that  under  the  stat- 
in the  Goods  of  Sinclair,  3  Curt  746.  ute  of  Connecticut  directing  as  to  the 
However,  where  a  will  expressly  annul!-  mode  of  executing  and  attesting  wills,  pa- 
ing  all  former  wills  nevertheless  referred  pers  referred  to  in  a  will,  which  are  not  de- 
co  prior  will  put  up  in  the  same  box  script! ve  or  explanatory  in  their  character, 
with  the  present,  "  that  in  so  far  as  any  of  property  given  by  the  will,  but  contain 
of  the  provisions  therein  contained  may  instructions  with  regard  to  the  disposi- 
be  applicable  to  existing  circumstances  at  tions  of  the  property,  cannot  be  admitted 
the  time  of  my  death,  they  may  be  carried  and  considered  as  a  part  of  the  wilL  See 
into  effect,  and  I  recommend  them  accord-  Tonnele  v.  Hall,  4  Comst  146 ;  Langdon 
ingly  with  this  view  to  the  consideration  r.  Astor,  3  Duer,  477;  S.  C.  16  N.  Y. 
of  my  executors,"  the  same  learned  judge  9;  Yan  Cortland  v.  Kip,  1  Hill,  590; 
held  that  probate  must  be  taken  of  the  Thompson  v.  Quimby,  2  Bradf.  Sur.  449.] 
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erence  *  must  be  distinct,  so  as,  with  the  assistance  of  parol  evi- 
dence when  necessary  and  properly  admissible,  to  exclude  the  pos- 
sibility of  mistake ;  (c)  and  the  paper  referred  to  must  be  already 
written,  (rf)  Accordingly,  in  De  Zichy  Ferraris  v.  Lord  Hert- 
ford, (e)  where  a  testator  by  will,  duly  executed,  directed  his  exec- 
utors to  pay  legacies  which  he  should  give  *  by  any  testamentary 
writing  signed  by  him,  whether  witnessed  or  not^  it  was  held  that 
such  a  clause  could  not  give  effect  to  legacies  bequeathed  by  an  un- 
attested paper  made  after  the  new  act  came  into  operation.  Again, 
in  the  same  case,  it  appeared  that  the  testator,  before  January  1, 
1838  (at  which  date  the  new  act  came  into  operation)  had  made  a 
will  and  several  codicils,  some  duly  executed,  others  only  signed  by 
the  testator.  After  January  1, 1838,  he  made  and  signed  a  codicil 
(B),  but  the  same  was  not  duly  attested :  afterwards,  by  a  codicil 
(C),duly  executed  and  attested,  he  ratified  and  confirmed  his  will 
and  "  codicils,^^  And  it  was  held  that  the  unattested  codicil  (B) 
was  not  so  identified  with  the  duly  attested  codicil  (C)  as  to  be 
ratified  by,  or  incorporated  with  it ;  the  word  "  codicils "  being 
more  completely  and  properly  applicable  to  the  codicils  which  had 
been  made  before  January  1, 1838.  (/)  But  in  Ingoldby  v.  In- 
goldby,  (^)  where  a  testator  made  a  codicil  to  his  will  in  1845, 
attested  by  one  witness,  and  the  day  before  his  death  dictated  a 
•  paper  (which  was  afterwards  duly  executed  according  to  the  new 
act)  as  "  another  codicil  to  my  will,"  without  more  specifically  re- 
ferring to  the  defectively  executed  instrument,  it  waa  held  that 
both  codicils  were  entitled  to  probate ;  and  Sir  H.  Jenner  Fust 
distinguished,  in  delivering  his  judgment,  this  case  from  that  of 

(c)  Smart  v.  Prujean,  6  Ves.  565;  I  Goods  of  WatkiM,  L.  R.  1  P.  &  D.  19; 

Cr.  &  M.  42 ;  Dillon  v.  Harris,  4  Bligh  In  the  Goods  of  Dallow,  L.  B.  1  P.  &  D. 

N.  S.  321 ;  1  Ad.  &  El.  423;  Gordon  r.  189. 

Reay,  5  Sim.  274 ;  In  the  Goods  of  Soth-  (d)  Wilkinson  r.  Adam,  1  Ves.  &  B. 

eron,  2  Cnrt.  831 ;  Collier  v.  Langebear,  445 ;  1  Ad.  &  El.  423 ;  [Phelps  r.  Rob- 

1  Notes  of  Cas.  369 ;  In  the  Goods  of  Ed-  bins,  40  Conn.  250.] 

wards,  6  Notes  of  Cas.  306 ;  In  the  Goods  («)  3   Curt.  468 ;  8.  C.  on^  appeal,  4 

of  Lady  Pembroke,  Dea.  &  Sw.  182;  In  Moore  P.  C.  339,  nomint  Croker  v.  Lord 

the  Goods  of  Drummond,  2  Sw.  &  Tr.  8 ;  Hartford. 

In  the  Goodsof  Allnntt,3  Sw.  &  Tr.  167;  (/)  See,  also,  accord.  Hayncs  v.  Hill, 

In  the  Goods  of  Brewin,  3  Sw.  &  Tr.  473 ;  1  Robert.  795  ;  S.  C.  7  Notes  of  Cas.  256 ; 

Dickinson  v.  Stidolph,  11   C.  B.  N.  S.  In  the  Goods  of  Phelps.  6  Notes  of  Caa. 

341 ;  Van  Straubenzee  t^.  Monck,  3  Sw.  &  695  ;  In  the  Goods  of  Hakewell,  Dea.  ft 

Tr.  6.    See,  also,  In  the  Goods  of  Suther-  Sw.  14 ;  In  the  Goods  of  Mathias,  3  Sw. 

land,  36  L.  J.,  P.  M.  &  A.  82;  In  the  &  Tr.  100. 

Goods  of  Lady  Truro,  lb.  89 ;  In  the  {g)  4  Notes  of  Cas.  493. 
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Lord  Hertford,  where  there  were  codicils  duly  executed  and  codi- 
cils not  duly  executed ;  there  being  in  the  present  case  only  one 
paper  which  came  under  the  description  of  codicil,  and  no  other 
paper  to  which  the  testator  could  have  referred  under  that  descrip- 
tion. 

The  decision  in  Lord  Hertford's  case  of  the  former  of  the  points 
above  mentioned  appears  to  have  applied,  under  the  ^^ju^y^Q. 
existing  law,  to  testamentary  dispositions  of  all  kinds,  not  creates 
the  doctrine  which  had  been  already  established  as  to  de-  disposition 
vises  of  *  real  estate  under  the  statute  of  frauds,  viz,  that  anatteste? 
a  testator  cannot  by  his  will  prospectively  create  for  ^^^^' 
himself  a  power  to  dispose  of  his  property  by  an  instrument  not 
duly  executed  as  a  will  or  codicil.  (A) 

The  doctrines  above  stated  as  to  the  incorporation  of  unattested 
|)apers  with  duly  executed  wills  and  codicils  were  fully  confirmed, 
and  very  many  of  the  cases  which  are  collected  in  the  notes  to  the 
foregoing  pages  were  cited  and  discussed  by  Lord  Kingsdown  in 
delivering  the  opinion  of  the  privy  council  in  the  case  of  Allen  v, 
Maddock,  (i)  and  his  lordship  proceeded  to  state  the  law  as  fol- 
lows :  ^^  The  result  of  the  authorities,  both  before  and  paroi  eW- 
since  the  late  act,  appears  to  be,  that  where  there  is  a  oi^ggibfe  to 
reference  in  a  duly  executed  testamentary  instrument  to  {J®'*^^^. 
another  testamentary  instrument,  by  such  terms  as  to  «^ce- 
make  it  capable  of  identification,  it  is  necessarily  a  subject  for  parol 
evidence,  and  that  when  the  parol  evidence  sufficiently  proves 
that,  in  the  existing  circumstances,  there  is  no  doubt  as  to  the  in- 
strument, it  is  no  objection  to  it  that,  by  possibility,  circumstances 
might  have  existed  in  which  the  instrument  referred  to  could  not 
have  been  identified."  (A) 

(A)  Johnson  v.  Ball,  5  De  G.  &  Sm.  85,  (t)  11  Moore  P.  C.  427,  461.    See,  also, 

91 ;  [Thayer  v.  Wellington,  9  Allen,  283.  S.  C.  coram  Sir  J.  Dodson,  Dea.  &  Sw. 

See  DawBon  v.  Dawson,   1   Cheves  £q.  325 ;  Anderson  v.  Anderson,  L.  R.  13  Eq. 

148;   Johnson  v.  Clarkson,  3  Rich.  Eq.  Ca.  381. 

305 ;    Tonnele  v.  Hail,  4    Comst.   140  ;  (k)  See  accord.  In  the  Goods  of  Greves, 

Clianibers  v.  McDaniel,  6  Ired.  Law,  226.  1  Sw.  &  Tr.  250  ;  In  the  Goods  of  Al- 

The  fact  that  the  disposition  of  property,  mosnino,  1  Sw.  &  Tr.  508 ;  In  the  Goods 

made  by  the  nnattested  instrument,  is  to  a  of  McCabe,  2   Sw.  &   Tr.  478 ;    Dick- 

poblic  charity,  does  not  give  to  it  any  inson  v.  Stidolph,  11   C.  B.  N.  S.  341; 

greater  legal  effect,  no  charity  being  de-  Van  Straubenzee  v.  Monck,  3  Sw.  &  Tr. 

dand  or  indicated  in  the  will.    Thayer  v,  6 ;  In  the  Goods  of  Luke,  34  L.  J.  (N.  S.) 

Wellington,  ii6i  supra.]     Se^  also,  Briggs  P.M.  &  A.  105;  [Phelps  v.  Bobbins,  40 

V.  Fenny,  3  De  6.  &  S.  525.  Conn.  250,  272,  273.] 
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Where  a  will  referred  to  two  memorandums  and  only  one  could 
Will  refer-  ^^  f  ound,  it  was  held  that  eflfect  must  be  given  to  that 
rinpr  to  two   which  was  found,  —  for  either  the  ordinary  presumption 

memoran-  m      i  i  •     • 

dums  and  must  prevail,  that  the  missing  paper  was  destroyed  by 
only  can  be  the  testatrix  auimo  revocandi^  or  the  principle  must  be 
**"°  •  applied  that  the  apparent  testamentary  intentions  of  a 
testator  are  not  to  be  disappointed,  merely  because  he  made  other 
dispositions  of  his  property  which  are  unknown  by  reason  of  the 
testamentary  *  paper  which  contained  them  not  being  forthcom- 
ing. (Z) 

In  acting  upon  the  doctrines  established  by  the  authorities 
Effect  of  which  there  has  been  occasion  to  cite  in  the  foregoing 
dence  of  pag^s,  no  little  difficulty  has  occurred  with  respect  to  the 
ingwit-^  evidence  given  by  the  subscribed  witnesses  of  the  cir- 
to  the*  clr^  cumstances  attending  the  attestation,  particularly  where 
cumstances  the  witnesses  have  been  examined  for  the  first  time  (as 

of  the  at-  , 

testation,  must  very  often  happen)  at  a  period  long  after  the  trans- 
action. For  it  may  be  that  they  have  no  recollection  at  all  on  the 
subject,  so  that  they  are  quite  unable  to  affirm  that  the  will  was 
executed  according  to  the  new  statute  ;  or  it  may  be  that  one  af- 
firms and  the  other  negatives,,  or  that  both  negative,  a  compliance 
with  the  statute.  The  result  of  the  cases  in  the  prerogative  court 
on  this  subject  appears  to  be,  that  although,  if  a  party  be  put  to 
proof  of  a  will,  he  must  examine  the  attesting  witnesses,  (p^^  it  is 
not  absolutely  necessary,  for  the  validity  of  the  will,  to  have  their 
positive  affirmative  testimony  that  the  will  was  actually  signed  or 
actually  acknowledged  in  their  presence  before  they  subscribed,  (m) 
For  if  the  will  on  the  face  of  it  appears  to  be  duly  executed,  the 
presumption  is  "  omnia  esse  rite  acta  ;  '*  even  though  there  should 
be  an  attestation  clause,  omitting  to  state  some  essential  particu- 
lar, e.  ff,  that  the  will  was  signed  in  the  joint  presence  of  both 

[l)  Dickinson  v.  8tidolph,  11  C.  B.  N.  bate  until  the  will  was    found.      In  re 

S.  341  ;  [Wood  V.  Sawyer,  Phill.  (N.  Car.)  Greig,  L.  R.  1  P.  &  D.  72.    See  ante,  8, 

Law,  251.    A  testator,  by  a  paper  pur-  note  (9).] 

porting  to  be  a  codicil  to  his  will,  be-  (Z^)  [Posty  346,  and  note  (cf),  347; 
queathed  the  balance  at  his  banker's  to  Jackson  v.  La  Grange,  19  John.  386.] 
his  wife.  No  will  was  found,  though  one  (m)  Blake  v.  Knight,  3  Curt  547  ; 
had  been  in  the  testator's  possession  pre-  Gregory  v.  The  Queen's  Proctor,  4  Notes 
vious  to  the  date  of  the  codicil ;  it  was  of  Cas.  620 ;  Thompson  v.  Hall,  2  Rob- 
held  that  the  codicil  was  independent  of  ert  426.  [See  post,  103,  note  («e?),  S46» 
the  will,  and  should  be  admitted  to  pro-  347,  and  notes.] 
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witnesses,  (n)  So  in  a  case  where  an  affidavit  was  required  from 
the  attesting  witnesses  (there  being  no  attestation  clause),  as  to 
the  due  execution  of  the  will  under  the  statute,  and  one  of  them 
deposed  that  he  saw  the  deceased  sign,  in  the  presence  of  himself 
and  the  other  witness,  but  the  latter  could  not  recollect  whether 
the  deceased  signed  *  her  name  in  his  presence  or  not,  probate  was 
allowed  to  pass  on  motion,  (p)  Again,  it  has  been  held,  that 
where  the  attesting  witnesses  depose  contrary  to  each  other  (as 
where  one  swears  that  they  attested  the  will  in  the  presence  of  the 
testator,  and  the  other  that  it  was  attested  in  another  room ;  or 
where  one  of  three  attesting  witnesses  swears  that  the  testator 
signed  in  their  presence,  and  the  two  other  swear  that  he  did  not), 
the  court  is  not  thereupon  bound  to  pronounce  against  the  validity 
of  the  will ;  but  may  either  examine  other  witnesses  (who  were 
present  at  the  execution  though  they  did  not  subscribe  the  will) 
in  order  to  arrive  at  the  truth,  (  p)  or  may,  upon  the  mere  cir- 
cumstances, give  predence  to  the  affirniative  rather  than  to  the 
negative  testimony,  (jq)  And  even  where  both  the  attesting  wit- 
nesses profess  to  remember  the  transaction,  and  state  facts  which 
show  that  the  will  was  not  duly  executed  (as  that  the  testator  did 
not  make  or  acknowledge  his  signature  in  their  joint  presence,  or 
the  like),  not  only  may  this  negative  evidence  be  rebutted  by  the 
testimony  of  other  witnesses,  or  by  the  proof  of  circumstances 
showing  that  the  attesting  witnesses  are  not  to  be  credited ;  (r) 
but  in  this  case  also  the  court  may  justly  come  to  a  conclusion  from 
the  facts  and  circumstances  which  the  attesting  witnesses  them- 
selves state,  that  their  memory  fails  them ;  and  so  the  will  may 

(n)  Borg:o/ne  r.  Showier,  1  Robert.  5.  (o)  In  the  Goods  of  Hare.  3  Curt.  45  ; 

See,  also,  Croft  v.Pawlett,  2  Stra.  1109;  In  the  Goods  of  Attridge,  6  Notes  of  Cas. 

Hands  v.  James,  Com.  Rep.  531 ;  Doe  v.  597  ;    [Trustees  of  Auburn   Theological 

Davies,  9  Q.  B.  648 ;  Leech  v.  Bates,  1  Seminary  v,  Calhoun,  62  Barb.  381  ;  Nel- 

Bobert.  714 ;  S.  C.  6  Notes  of  Cas.  699.  son  v.  McGiffert,  3  Barb.  Ch.  158.] 

See,  also.  In  the  Goods  of  I^each,  6  Notes  (p)  Young  v.  Richards,  2  Curt.  371. 

of  Cas.  92;  Hitch  v.  Wells,  10  Beav.  84;  {q)  Chambers  v.  The  Queen's  Proctor, 

[Jaancej  v,  Thome,  2    Barb.   Ch.   40;  2  Curt.  433;  Gove  r.  Gawen,  3  Curt.  151. 

Jackson  v.  La  Grange,   19    John.    386  ;  Gregory  v.  The  Queen's  Proctor,  5  Notes 

ChaJIee    v.  Baptist  Missionary  Conven-  of  Cas.  620 ;  Brenchley  v.  Lynn,  2  Rob- 

tion,   10  Paige,   85;  Peebles  v.   Case,   2  ert.  441. 

Bradf.  Snr.  226,  240 ;  Clarke  v.  Dunna-  (r)  See  accord.  Austen  v.  Willes,  Bull. 

rant,  10  Leigh,  13;  Griffith  v.  Griffith,  5  N.  P.  264;  Pike  r.  Badmering,  cited  2 

B.  Hon.  511 ;  Scribner  o.  Crane,  2  Paige,  Stra.  1096,  in  Rice  v.  Oatfield, />osf,  pt.  i. 

147  ;  Danlap  9.  Danlap,  4  Desaus.  305.]  bk.  it.  ch.  in.  §  y. 
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be  admitted  to  probate,  notwithstanding  their  testimony.  («) 
Thus,  in  Cooper  v,  Bockett,  (t)  a  will  was  held  by  Sir  H.  Jenner 
Fust,  upon  the  circumstances  of  the  case,  to  have  been  *  signed  be- 
fore the  witnesses  subscribed,  although  one  witness  deposed  that 
the  testator  signed  after  he  and  his  fellow  witness  had  subscribed, 
and  the  other  witness  deposed  that  the  part  of  the  will  where  the 
signature  of  the  testator  was  written  was  blank  when  she,  the  wit- 
ness, subscribed  ;  and  this  decision  was  affirmed  in  the  privy 
council,  (u)  On  the  same  principles  several  subsequent  cases  of 
a  similar  character  have  been  decided,  which  will  be  found  col- 
lected in  the  note  below,  (w')     Where,  however,  the  attesting  wit- 

(<)  3  Cart.  663.    See,  also,  lb.  547 ;  1  reading  it  or  being  told  that  it  was  a  will, 

Robert.  10;  Bajlis  v.  Sayer,  3  Notes  of  and  that  the  testator  directed  him  where  to 

Cas.  22 ;  Shield  v.  Shield,  4  Notes  of  Cas.  put  his  name,  bnt  did  not  himself  sign  it 

647 ;  [post,  103,  note  (to),  346,347  ;  Jaun-  in  his  presence,  nor  saj  the  signature  was 

cej  V.  Thome,  2  Barb.  Ch.  40 ;  Peebles  his.    The  second  witness  testified  that  the 

V,  Case,  2  Bradf.  Sur.  226, 240 ;  Jackson  testator  said  to  himself  and  the  first  wit- 

V.  Chris tman,  4  Wend.  277 ;  Dudleys  r.  ness,  "  Gentlemen,  I  wish  jou  to  witness 

Dudleys,  3  Leigh,  436;  Chafiee  v.  Bap-  my  signature  to  my  will,"  and  then  signed 

tist  Missionary  Convention,  10  Paige,  85  ;  it,  and  they  signed  it,  and  his  impression 

Lawrence  v.  Norton,  45  Barb.  448 ;  Rush  was  that  the  third  witness  was  then  prea- 

V.  Pumell,  2  Barring.  448 ;  Rigg  v.  Wil-  ent.    The  third  witness  testified  that  the 

ton,  13  III.  15.]  other  witnesses  did  not  sign  in  his  pres- 

(t)  3  Curt.  648 ;  S.  C.  2  Notes  of  Cas.  ence ;  that  the  testator  brought  the  paper 

391.  to  him,  and  requested  him  to  witness  it, 

(u)  4  Notes  of  Cas.  685 ;  4  Moore  P.  which  he  did  in  the  testator's  presence, 

C.  419.  but  without  reading  it;  that  he  thought 

(it)  Foot  V.  Stanton,  Dea.  &  Sw.  19 ;  the  names  of  the  other  witnesses  were 

Li  the  Goods  of  Thomas,  1   Sw.  &  Tr.  then  upon  it,  but  he  could  not  say  whether 

255 ;  In  the  Goods  of  Holgate,  1   Sw.  &  the  testator's  name  was ;  and  that  the 

Tr.  261 ;  Trott  v.  Skidmore,  2  Sw.  &  Tr.  testator  did  not  sign  it  in  his  presence,  or 

12;  Lloyd  v.  Roberts,   12  Moore  P.   C.  say  any  thing  about  his  signature.    Dewey 

158;  Gwillim  v.  Gwillim,  3   Sw.  &  Tr.  J.   after  reviewing  the  testimony,  said: 

200;  Vinnicombc  v.  Butler,  3  Sw.  &  Tr.  "  In  the  opinion  of  the  court,  the  evidence 

580 ;  In  the  Goods  of  Rees,  34  L.  J.,  P.  was  sufficient  to  authorize  finding  this  in- 

M.  &  A.  56 ;  Wright  v.  Rogers,  L.  R.  1  strument  to  have  been  duly  signed  by  the 

P.  &  D.  678  ;  Beckett  v.  Howe,  L.  R.  2  testator,  and  duly  attested  as  his  last  wiQ 

P.  &D.  1.   [In  Tilden  w.  Tilden,  13  Gray,  and  testament"     Dewey    J.    in    Ela  c. 

110,  a  will  was  offered  for  probate,  which  Edward?,  16  Gray,  98,  99,  said :   "The 

was  not  in  the  handwriting  of  the  testator,  obvious  policy  of  the  law,  as  heretofore 

but  was  signed  by  him,  with  the  usual  declared  in  this  commonwealth,  has  been 

attestation  clause  added,  signed  by  three  that  no  man's  will  should    be   defeated 

witnesses ;  one  of  the  witnesses  testified  through  the  want  of  memory  on  the  part 

that  he  and  the  second  witness  signed  the  of  the  attesting  witnesses  to  the  facta  es- 

will  at  the  same  time,  in  the  presence  and  sential  to  a  good  attestation."    See  Montr 

at  the  request  of  the  testator,  without  gomery  v.  Perkins,  S  Met.  (Ky.)  448; 
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nesses  state  facts  (not  contradicted  by  other  testimony)  which 
demoustrate  that  the  will  was  not  duly  executed,  and  there  are  no 
circumstances  on  which  the  court  can  found  an  inference  that  the 
recollection  of  the  witnesses  is  infirm  on  the  subject,  the  will  must 
be  pronounced  against,  notwithstanding  it  should  be  all  in  the 
handwriting  of  the  deceased,  and  be  signed  by  him  and  profess  to 
be  duly  attested,  (x) 

Finally,  it  must  be  borne  in  mind  that  a  testamentary  paper 
is  not  entitled  to  probate,  unless  the  court  is  satisfied  that  the 
names  of  the  alleged  witnesses  were  subscribed  on  it  for  the  pur- 
pose of  attesting  the  testator's  signature,  (y) 

Lawyer  v.  Smith,  8  Mich.  411  ;  Trastees  v.  Lewis,  1  Eernan,  220;  Nelson  v.  Mc- 

of  Anburn  Theological  Seminary  v.  Cal-  GifTert^  3  Barb.  Ch.  158;   Newhouse  v. 

hoan,  62  Barh.  381  ;  Dean  r.  Dean,  27  Godwin,   17  Barb.  236 ;  Cheeney  i\  Ar- 

Vt  746 ;  Kirk  v.  Carr,  54  Fenn.  St.  285 ;  nold,  18  Barb.  434  ;  Boyd  v.  Cook,  3  Leigh, 

Chaffee  v.  Baptist  Missionary  Conyention.  32 ;  Smith  v.  Jones,  6  Rand,  32 ;  Vernon 

10  Paige,  85.    In  Dewey  v.  Dewey,  1  Met.  v.  Kirk,  30  Penn.  St  218  ;  Welty  r.  Welty, 

349,  353,   354;    Dewey  J.    said:   "The  8  Md.  15;   Dean  v.  Dean,  27  Vt.  746; 

question  is  not  whether  this  witness  now  Jackson  v.  La  Grange,  19  John.  386 ;  Pate 

recollects  the  drcnmstance  of  the  attesta-  v.  Joe,  3  J.  J.  Marsh.    113;  Bailey  v, 

tion,  and  can  state  it  as  a  matter  within  Stiles,  1  Green  Ch.  221 ;  Gwinn  v.  Rad- 

bis  memory.    If  this  were  requisite,  the  ford,  2  Litt.  137  ;  Howard's  Will,  5  Mon- 

TaUdity  of  a  will  would  depend,  not  upon  roe,  199 ;  Jauncey  v.  Thome,  2  Barb.  Ch. 

the  fact  whether  it  was  duly  executed,  but  40 ;  Peebles  v.  Case,  2  Bradf.  Sur.  226, 

whether  the  testator  had  been  fortunate  in  240;  Welch  v,  Welch,  9  Rich.  (S.  Car.) 

Hearing  witnesses  of  retentive  memories.  133 ;  Leckey  v.  Cunningham,  56  Penn.  370. 

The  real  question  is,  whether  the  witness  But  the  rule  is  difierent,  if  the  witness  is 

did  in  fact  properly  attest  it."    Sears  v,  able  to  recollect  that  things  essential  were 

Dillingham,  12  Mass.  361,  362.   In  Clarke  positively  wanting.    Barr  v.  Gray  bill,  13 

r.  Dunnavant,  10  Leigh,   13,  the  court  Penn.  St.  396.]     See,  further,  as  to  the 

■aid,  "  that  on  a  question  of  probate,  the  execution  by  signature  of  wills.  In  the 

defect  of  memory  of  the  witnesses  will  not  Goods  of  Swinford,  L.  R.  1  P.  &  D.  630. 
be  permitted  to  defeat  the  will,  but  that        (x)  Pennant  v.  Kingscote,  3  Curt.  642. 

the  court  may,  from  circumstances,  pre-  See,  also,  1  Robert.  10  ;  Beach  v.  Clarke, 

some  that  the  requisitions  of  the  statute  7  Notes  of  Cas.  120;  Croft  v.  Croft,  34  L. 

have  been  observed ;  and  this  they  ought  J.,  P.  M.  &  A.  44 ;  [Barr  v.  Graybill,  13 

CO  presume  from  the  fact  of  attestation,  Penn.  St.  396.] 

unless  the  inferences  from  that  fact  are        (y)  In  the  Goods  of  Wilson,  L.  R.  1  P. 

rebutted  by  satisfactory  evidence."     See  &  D.  269 ;  Eckersley  i;.  Piatt,  L.  R.  1  P. 

Dndleyt  v.  Dudleys,  3  Leigh,  443 ;  Lewis  &  D.  281 ;  [ante,  88,  note  (o).] 
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SECTION  III. 

The  Form  of  a  Will 

"  There  is  nothing  that  requires  so  little  solemnity,"  said  Lord 
Hardwicke,  (2)  "as  the  making  of  a  will  of  personal  *  estate,  ac- 
cording to  the  ecclesiastical  laws  of  this  realm  ;  for  there  is  scarcely 
Testamen-  any  paper  writing  which  they  will  not  admit  as  such."  (z^) 
notnecefr-  Although  much  greater  strictness  seems  to  have  pre- 
**^-  vailed  in  earlier  times,  it  has  been  decided  in  a  great 

variety  of  modern  instances,  that  it  is  not  necessary  that  an 
instrument  should  be  of  a  testamentary  form,  in  order  to  operate 
as  a  will.  Indeed,  it  may  be  considered  as  a  settled  point,  that 
the /orm  of  a  paper  does  not  affect  its  title  to  probate,  provided 
it  is  the  intention  of  the  deceased  that  it  should  operate  after  his 
death,  (a)     Thus,  a  deed  poll,  or  an   indenture,  (6)    a  deed   of 

(«)  In  R0S8  r.  Ewer,  3  Atk.  163.  551  ;   Dann  v.  Bank  of  Mobile,  2  Ala. 

(a*)  [The  date  is  not  a  material  part  of  152  ;  Matter  of  Wood,  36  Cal.  75  ;  Mil- 

a  will.    It  maybe  held  valid  though  it  has  lege  v.  Lamar,  4  Desaas.  523  ;  M'Gee  r. 

no  date,  or  a  wrong  one,      Wright  p.  M'Cants,    1   McCord,  517;   Johnson    v. 

Wright,  5  Ind.  389.]  Yancey,  20  Geo.  707  ;  Symmes  v,  Arnold, 

(a)  By  Sir  John  Nicholl,  in  Masterman  10  Geo.  506;  Wilbar  v.  Smith,  5  Allen, 

r.  Maberiy,  2  Hagg.  248,  and  by  Buller  194;    Leathers  v.  Greenacre,  .W   Maine, 

J.  in  Habergham  v.  Vincent,  2  Ves.  jun.  561 ;  Lyles  v,  Lyles.  2  Nott  &  McC.  531. 

231.     See,  also,  Bagnall  v.  Downing,  2  Whether  a  writing  is  a  will,  dependa  upon 

Cas.  temp.  Lee,  3,  and  Sir  J.  Nicholl's  its  contents,  and  not  upon  any  declaration 

judgment  in  Glynn  v.  Oglander,  2  Hagg.  of  the  maker  that  it  is  a  will  when  he  cx- 

432,  and  in  the  King's  Proctor  v.  Daines,  ecntes  it.    Patterson  v.  English,  71  Penn. 

3  Hagg.  220,  221  ;  [Matter  of  Belcher,  66  St  454.  A  paper,  in  the  form  of  a  power 
N.  Car.  51.)  See,  also,  Ryan  v.  Daniel,  I  of  attorney,  may  be  admitted  to  probate, 
Y.  &  Coll.  C.  C.  60;  Doe  v.  Cross,  8  Q.  if  intended  to  operate  as  a  testamentary 
B.  714 ;  [Patterson  v.  English,  71  Penn.  disposition  of  property.  Rose  p.  Quick, 
St.  454 ;  Succession  of  Ehrenberg,  21  La.  30  Penn.  St.  225.] 

Ann.  280;  In  re  Wood's  Estate,  36  Cal.  (h)  Habergham  u.  Vincent,  2  Ves.  jun. 
75 ;  Robinson  r.  Schly,  6  Geo.  515 ;  231 ;  Peacock  v.  Monk,  1  Ves.  sen.  127  ; 
Walker  v.  Jones,  23  Ala.  448  ;  Clingan  v.  Tomkyns  v.  Ladbrooke,  2  Vee.  sen.  591  ; 
Micheltree,  31  Penn.  St.  25 ;  Means  r.  Shingler  r.Pemberton,  4  Hagg. 356  ;  Con- 
Means,  5  Strobh.  167 ;  Ragsdale  v.  Booker,  sett  v.  Bell,  I  Y.  &  Coll.  C  C.  569.  See, 
2  Strobh.  Eq.  348;  Brown  v.  Shand,  1  also.  Attorney  General  v.  Jones,  3  Price, 
McCord,  409  ;  Wheeler  v,  Durant,  3  Rich.  360 ;  Vin.  Abr.  tit.  Devise,  A.  2, 4  ;  [Hix- 
Eq.  452  ;  Jacks  v.  Henderson,  1  Desaus.  on  v.  Wytham,  1  Ch.  Cas.  248 ;  S.  C.  Finch, 
554;  Jackson  v.  Jackson,  6  Dana,  657;  195;  Green  r.  Proude,  3  Keb.  310;  S.  C. 
Millican  v.  Millican,  24  Texas,  426;  1  Mod.  117  ;  Habergham  v.  Vincent,  2  Ves. 
Allison  V.  Allison,  4  Hawks,  141  ;  Carey  jun.  204  ;  S.  C.  4  Bro.  C.  C.  355  ;  Evans 
V.  Dennis,  13  Md.  1 ;  Rohrer  t^.  Stehman,  v.  Smith,  28  Geo.  98 ;  Gage  u.  Gage,  12  K. 

4  Watts,  442 ;  Mosser  v.  Mosser,  32  Ala.  H.  371  ;  Sheppard  v.  Nabors,  6  Ala.  634.] 
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gift,  (<r)  a  bond,  (d!)  marriage  settlements,  (e)  letters,  (/)  drafts 
on  *  bankers,  (^)  the  assignment  of  a  bond  by  indorsement,  (A) 
receipts  for  stock  and  bills  indorsed  "  for  A.  B."  (z)  an  indorse- 
ment on  a  note,  "  I  give  this  note  to  C.  D."  (i)  promissory  notes, 
and  notes  payable  by  executors  to  evade  the  legacy  duty,  (J)  have 

(c)  Thorold  v.  Thorold,  1  Phillim.  1,  after,  it  was  held  that  inasmuch  as  the 
and  the  cases  there  cited ;  Onslej  i;.  Car-  writer  had  returned  before  his  death,  the 
roll,  cited  by  Lord  Hardwicke  in  Ward  paper  could  not  be  admitted  to  probate 
r.  Turner,  2  Vcs.  sen.  440;  Attomej  as  his  last  will.  Wa^er  v,  M'Donald, 
General  ».  Jones,  3  Price,  368;  [Gil-  2  Harr.  &  J.  346.  To  the  same  effect 
ham  r.  Mustin,  42  Ala.  365;  Hall  v.  is  Todd's  Will,  2  Watts  &  S.  145,  where 
Bragg,  28  Geo.  330;  Watkins  v.  Dean,  10  a  somewhat  similar  informal  paper  was 
Terger,  321.]  But  see,  also,  Tompson  v.  refused  probate.  The  opinion  of  Chief 
Browne,  3  My.  &  K.  32  ;  Sheldon  v.  Shel-  Justice  Gibson,  in  this  last  case  is  instruc- 
don,  1  Robert.  81,  83 ;  Majoribanks  v,  tive  on  the  point.]  Where  the  language 
Horenden,  1  Drurj,  11, coram  Sugden  C;  is,  "I  appoint  you  my  executor,  &c." 
In  the  Goods  of  Webb,  3  Sw.  &  Tr.  482.  without  naming  any  person  in  the  body 
[An  instrument  may  be  a  deed  or  other  of  the  letter,  probate  will  be  granted  to 
contract  in  part,  and  a  will  as  to  the  other  the  person  named  in  the  address  super- 
part.  Robinson  r.  Schly,  6  Geo.  515 ;  scribed  on  the  outside.  In  the  Goods  of 
Taylor  p.  Kelly,  31  Ala.  59.]  Wedge,  Prerog.  M.  T.  1842,  2  Notes  of 

{d)  Masterman  v,  Maberly,  2  Hagg.  235.  Cas.  14 ;  In  the  Goods  of  Taylor,  Prerog. 

(e)  Passmore  r.  Passmore,  1   Phillim.  M.  T.  1845,  4  Notes  of  Cas.  290. 

218,  in  Sir  J.  NicholPs  judgment;   Mar-  (g)  Bartholomew  t^.  Henley,  3  Phillim. 

nell   r.  Walter,   T.   T.   1796,  cited  in   2  317;  Gladstone  v.  Tempest,  2  Curt.  650; 

Hagg.  247,  by  Sir  John  NichoU.    See,  Walsh  v.  Gladstone,  1  Phill.  Ch.  C.  294 ; 

also.  In  the  Goods  of  Knight,  2  Hagg.  Jones  v,  Nicholay,  2  Robert.  288 ;  S.  C 

^^^ '»  l^^^SS  ^'  I'ftshley,  stated  3  Hagg.  7  Notes  of  Cas.  564 ;   In   the  Goods  of 

415,  note.]  Marsden,  1  Sw.  &  Tr.  542. 

(/)  Habberfield  v.  Browning,  4  Ves.  {h)  Musgrave  v.  Down,   T.   T.   1784, 

200,  note;  Repington  p.  Holland,  2  Cas.  cited  by  the  judge  in  2  Hogg.  247.  [Where 

temp.  Lee,  106 ;  Passmore  v,  Passmore,  1  the  payee  of  a  note  made  on  it  the  follow- 

Phillim.  218  ;  Drybutter  p.  Hodges,  £.  T.  ing  indorsement :  ''  If  I  am  not  living  at 

1793,  cited  by  Sir  John  Nicholl  in  2  Hagg.  the  time  this  note  is  paid,  I  order  the  con- 

247 ;  Denny  p.  Barton,  2  Phillim.  575 ;  tents  to  be  paid  to  A.  H.,"  and  having 

Manly  p.  Lakin,  1   Hagg.    130 ;  In  the  signed  it,  afterwards  died  before  the  note 

Goods  of  Dunn,   1    Hagg.  488;  In  the  was  paid,  it  was  held  that  the  indorse- 

Goods  of  Mtlligan,  2  Robert.  108 ;  S.  C.  ment  was  testamentary,  and  entitled  to 

7  Notes  of  Cas.  271 ;  In  the  Goods  of  probate  as  a  will.    Hunt  p.  Hunt,  4  N.  H. 

Parker,  2  Sw.  &  Tr.  375 ;  In  the  Goods  434 ;   Jackson   p.  Jackson,  6  Dana,  30. 

ofMundy,  2  Sw.  &  Tr.  119;  Herbert  p.  See  Plumstead's  Appeal,  4  Serg.&  R.  545.] 

Herbert,  Dca.  &  Sw.  10  ;  [Boyd  p.  Boyd,  (i)    Sabine  p.  Goate  &  Church,  1782. 

6 .  Gill   &  J.  25 ;   Morrell  p.  Dickey,   1  cited  by  the  judge  in  2  Hagg.  247. 

John.  Ch.  153;  Leathers  p.  Greenacre,  53  (h)  Chaworth  v.   Beech,  4  Ves.   .565. 

Maine,  561.    A  paper  written  somewhat  [See  Mitchell  p.  Smith,  4  De  G.,  J.  &  S. 

in  the  form  of  a  letter,  which  'stated,  "  If  422.] 

I  alioald  not  come  to  you  again,  my  son  (/)  Maxee  p.  Shute,  H.  T.  1799,  cited 

shall  pay,  ftc."  it  having  been  proved  that  by  the  judge  in  2  Hagg.  247  ;  Longstaff 

the  writer  went  to  Kentucky  and  that  he  p.  Rennison,  1  Drew.  28 ;   Gough  p.  Fin- 

xetnmed  and  liyed  for  seTenil  weeks  there-  don,  7  Exch.  48.    See,  further,  as  to  con- 
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in  *  the  consideration  of  papers  which  are  in  their  terms  disposi- 
tive, and  those  which  are  of  an  equivocal  character ;  that  the  first 
will  be  entitled  to  probate,  unless  they  are  proved  not  to  have  been 
written  animo  testandi  ;  whilst,  in  the  latter,  the  animuB  must  be 
proved  by  the  party  claiming  under  them.  («) 

If  a  testator  by  a  subsequent  paper  say  he  has  bequeathed  by 
former  instrument  that  which  he  has  not  bequeathed,  the  sub- 
sequent paper  would,  it  should  seem,  be  admitted  to  probate,  as 
being  a  declaration  of  his  will  at  the  time  he  made  it,  to  dispose 
by  the  will.  (0 

But  it  is  essentially  requisite  that  the  instrument  should  be 
they  must    made  to  depend  upon  the  event  of  deaths  as  necessary  to 

depend  on  .  ,  , 

the  death  couBummate  it ;  for  where  a  paper  directs  a  benefit  to  be 

maker  for  conferred  inter  vivos^  without  reference,  expressly  or  im- 

matlon!"  pli^dly,  to  the  death  of  the  party  conferring  it,  it  cannot 

Several  in-  ^®  established  as  testamentary,  (w) 
®7j'?2f°'®*       The  ecclesiastical  courts  do  not  confine  the  testamen- 

of  different 

natures  tary  disposition  to  a  single  instrument:  but  they  will 
statute  consider  several,  of  different  natures  and  forms,  as  con- 
*  °§f.  ^^    stituting  altogether  the  will  of  the  deceased,  (x} 


a  wu 


subsequentlj  in  the  United  States;   Jacks  The  King's  Proctor  v.  Daines,  3  Hagg. 

V.  Henderson,  1  Desaus.  543.    See  VTag-  218;  Shingler  v.  Pemberton,  4  Hagg.  359. 

ner  t\  M'Donald,  2  Harr.  &  J.  346 ;  Stew-  See,  also,  Tompson  v,  Browne,  3  Mj.  & 

art  V.  Stewart,  5   Conn.  317;  Pitkin  v.  K.  32;  Fletcher  ».  Fletcher,  4  Hare,  67 ; 

Pitkin,  7  Conn.  315.]  [Hamilton  v.  Peaces,  2  Desaus.  92;  Robejr 

(s)  3  Hagg.  221;  Griffin  &.  Ferrard,  1  v.  Hannon,  6  Gill,  463;  Thompson  r. 
Curt.  199 ;  Coventry  t?.  Williams,  3  Curt.  Johnson,  19  Ala.  59.] 
790,  791 ;  Thomcroft  v.  Lashmar,  2  Sw.  (x)  Sandford  v.  Vaughan,  I  Phillim. 
&  Tr.  794;  [Ljles  v.  Lyles,  2  Nott  &  39,  128;  Harley  v-  Bagshaw,  2  Phillim. 
McC.  531 ;  Wareham  i;.  Sellers,  9  Gill  48 ;  Masterman  v.  Maberly,  2  Hagg.  235  ; 
&  J.  98 ;  Grain  r.  Grain,  21  Texas,  790.  Beauchamp  v.  Lord  Hardwicke,  5  Ves. 
A  deed  in  the  ordinary  form,  delivered  for  280 ;  8  Vin.  Abr.  Devise,  A.  3 ;  Hitch- 
record,  to  take  effect  only  on  the  death  of  ings  v.  Wood,  2  Moore  P.  C.  355 ;  In 
the  maker,  if  not  witnessed  so  as  to  be  the  Goods  of  Lnifman,  5  Notes  of  Cas. 
valid  as  a  will,  may  still  be  good  as  a  183;  Foley  u,  Vernon,  7  Notes  of  Cas. 
deed.  Moye  v.  Kittrell,  29  Geo.  677.]  119;  [Forman's  Will,  54  Barb.  274 ;  S.  C. 
See,  also.  In  the  Goods  of  Stoddart,  2  1  Tuck.  (N.  Y.  Sur)  205;  Wikoff'a  Ap- 
Sw.  &  Tr.  356.  peal,  15  Pcnn.  St.  281 ;  Negley  v.  Gard, 

(0  Drace  v.  Donison,  6  Ves.  397,  in  the  20  Ohio,  310;  Tonnele  v.  Hall,  4  Comst. 

judgment    of    Lord  Eldon   C.  Bibin   v.  140;  Phelps  v.  Bobbins,  40  Conn.  250, 

Walker,  Ambl.  661 ;  Godolph.  pt.  3,  c.  3,  271 ;  Van  Wert  v,  Benedict,  1  Bradf.  Sur. 

s.  3;  Jordan  v.  Fortescue,  10  Beav.  259;  114.]     Where  probate  is  granted  of  two 

[Van  Dcuzcr  V.  Gordon,  39  Vt.  111.]  But  or  more  testamentary  papers,  as  together 

see  Frederick  v.  Hall,  1  Ves.  jun.  396.  containing  the  last  will  of  the  deceased,  it 

(u)  Glynn  t^.  Oglander,  2  Hagg.  428 ;  is  the  practice  to  make  the  grant  to  all 
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*  SECTION  IV. 

The  Language  of  a  Will. 

The  rules  of  ecclesiastical  courts  are  not  more  scrupulous  with 
respect  to  the  language,  than  the  nature,  of  instruments  Language 
which  they  allow  to  operate  as  testamentary.  It  is  not  ^ent^*^ 
held  necessary  that  the  directions  contained  in  them,  how  P^P^i** 
property  should  be  disposed  of  in  the  event  of  death,  should  be 
in  direct  and  imperative  terms :  wishes  and  requests  have  been 
deemed  sufficient,  (y)     It  has  already  appeared  that  instructions 

the  execntors  named  in  the  seyeral  papers.  {y)  Passmore  v.  Passmore,  1  Phillini. 

In  the  Goods  of  Morgan,  L.  R.  1  P.  &  D.  218,  in  Sir  J.  NichoU's  judgment.    Gen- 

323.     [If  the  testator,  in  bis  will,  refers  erally  speaking,  when  property  is  given 

expressly  and  clearly  to  another  paper,  absolutely  to  any  person,  and  the  same 

and  the  will  is  duly  executed  and  attested,  person  is  by  the  giver  "  recommended,"  or 

thAt  paper,  whether  attested  or  not,  makes  "  entreated,"  or  "  requested,"  or  "  wished  " 

part  of  the  will;  but  the  instrument  re-  to  dispose  of  that  property  in  favor  of 

ferred  to  must  be  distinctly  and  manifestly  another,    the    recommendation,    request, 

described  and  identified,  so  that  the  court  or  wish,  is  held  imperative  and  to  create 

can  act  without  danger  of  mistake  in  con-  a  trust.    See  the  cases  cited  in  Knight  v. 

necting  the  same  with  the  will,  and  the  Enight,  3    Beav.    148,    and    Knight    v. 

reference  must  be  to  a  paper  already  writ-  Broughton,  11   CI.  &  Fin.  513.    But  this 

ten.    Chambers  v.  McDaniel,  6  Ired.  Law,  rule  does  not   apply,   where    it  appears 

226 ;  Pollock  r.  Glassell,  2  Grattan,  439 ;  clearly  from  the  context    that  the  first 

Tonnele  v.  Hall,  4  N.  Y.  140;  Bailey  v.  taker  is  intended  to  have  a  discretionary 

Bailey,  7  Jones  (N.  Car.)  Law,  44 ;  Gab-  power  to  withdraw  any  part  of  the  fund 

rill  r.  Barr,  5  Penn.  St.  441 ;  Zimraer-  from  the  object  of  the  wish  or  request,  or 

man  v.  Zimmerman,  23  Penn.  St.  375.    It  that  he  is  in  any  way  to  have  an  option 

was,  nevertheless,  held  in  a  late  case  in  to  control  or  defeat  the  desire  expressed. 

England,  —  where  an  American,  by  a  will  Wynne  v.  Hawkins,  1   Bro.   C.  C.   179; 

and  codicils,  disposed  of  his  property  gen-  Malim  i\  Keighley,  2  Yes.  jun.  333 ;  3 

eraUy,  and  by  a  second  will,  in  which  he  Beav.  173,  174;  11  CI.  &  Fin.  551,  552. 

named  separate  executors  of  moneys  he  See,  further,  on  this  subject,  Young  v. 

had  invested  in  the  British  funds,  and  ex-  Martin,  2  Y.  &  Coll.   C.  C.   582  ;   Cor- 

pressed  a  distinct  wish  that  the  British,  poration  of  Gloucester  v.  Wood,  3  Hare, 

being  this  second  wiU,  should  take  effect  131 ;  Knott  v.  Cottce,  2  PhiU.  Ch.  C.  192 ; 

as  a  separate  testamenury  disposition  of  White  r.  Briggs,  15  Sim.  33;  Constable 

propertj  independent  of  and  disconnected  v.  Bull,  3  De  G.  &  S.  411 ;  Williams  v. 

from  his  general  will,  —  that  it  was  unnec-  Williams,  1    Sim.  N.   S.  358 ;  Briggs  v. 

esaary  to  incorporate  the  American  will.  Penny,  3  Mac.  &  G.  546 ;  Corporation  of 

which  was  very  bulky,  in  the  English  pro-  Gloucester  v.  Osborn,  1  H.  L.  Cas.  272  ; 

bate,  but  that  an  authenticated  copy  of  Huskisson  r.  Bridge,  4  De  G.  &  S.  245 ; 

the  American  will  and  codicils  should  be  Green  v.  Marsden,  1  Drew.  646;  Palmer 

filed  in  the  registry,  and  a  note  be  added  v.   Simmons,  2  .  Drew.  221 ;    Reeves  t;. 

to  the  English  probate  to  the  effect  that  Baker,  18  Beav.  372 ;  Bernard  v.  Mars- 

snch  copy  had  been  so  filed.  In  the  Goods  tell,  Johns.  276 ;  Eaton  v.  Watts,  L.  R. 

of  Aslor,  L.  R.  I  P.  Div.  150.]  4  Eq.  Ca.  151.     [The  question  to  be  set- 
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for  a  will  may  be  as  operative  as  a  will  itself :  (2)  and  that  a  will 
made  by  interrogatories  is  *  valid,  (a)  So,  although  if  a  paper  be 
superscribed  "  heads  of  a  will,  &c."  or  "  plan  of  a  will,"  the  in- 
ference would  be  from  this,  that  it  was  a  paper  from  which  it  was 
intended  that  a  more  formal  will  should  be  drawn  out,  (b)  yet  in 
a  case  where  such  an  instrument  was  dated,  and  signed,  and 
indorsed  "  Intended  will,"  and  alterations  in  it  afterwards  made 
in  a  formal  manner,  and  the  deceased  declared,  upon  being  taken 
ill,  **  that  he  had  written  the  heads  of  his  will,  and  signed  it,  and 
that  it  would  do  very  well;^*  the  paper  was  established  as  a 
will.  (0 

In  Hattatt  v,  Hattatt,  ((2)  an  entry  in  an  account  book,  contain- 
ing a  full  disposition  of  the  property,  and  the  appointment  of  an 
executor,  dated  eight  months  before  the  testatrix's  death  (which 

tied  is,  whether  the  testator,  by  the  ex-  553 ;  Doininick  v.  Sayrc,  3  Sandf .  560 ; 
pression  of  his  confidence  or  wishes,  in-  Withers  v.  Yeadon,  1  Rich.  Eq.  324.  The 
tended  to  impose  a  duty  upon  the  devisee  word  "  will "  is  imperative  and  not  prec- 
or  legatee,  or  to  leave  him  to  act  at  his  atory.  McRee  v.  Means,  34  Ala.  364. 
discretion.  Every  case  depends  upon  the  A  clause  in  a  will,  expressing  the  test^ 
construction  the  court  gives  to  the  Ian-  tor's  "will  and  intention  that  W.  may 
guage  of  the  will.  Negroes  v.  Plumraer,  dispose  of  the  furniture,  plate,  pictures, 
17  Md.  165,  176;  Bull  t;.  Bull,  8  Conn,  and  other  articles  now  in  my  house  ab- 
47;  Gilbert  v.  Chapin,  19  Conn.  342;  solutely,  as  he  may  deem  expedient,  in 
Harper  v.  Phelps,  21  Conn.  257  ;  Warner  accordance  with  my  wishes  a|  otherwise 
V.  Bates,  98  Mass.  274,  277 ;  Whipple  v.  communicated  by  me  to  liim,"  gives  W. 
Adams,  I  Met.  444 ;  Homer  v.  Shelton,  2  the  absolute  property  in  these  articles. 
Met.  194,  206 ;  Collins  i;.  Carlisle,  7  B.  even  though  the  will  contain  a  previoas 
Mon.  14;  Coate's  Appeal,  2  Barr,  129;  residuary  bequest  to  W.  for  life,  with  re- 
Pennock's  Estate,  20  Penn.  St.  268 ;  mainder  over.  Wells  v.  Doanc,  3  Gray, 
Harrison  v.  Harrison,  2  Grattan,  1 ;  Ellis  201,  204,  and  cases  cited.] 
r.  Ellis,  15  Ala.  296;  Steele  v.  Livesay,  {z)  See  ante,  70,  71;  and  Habberfield 
1 1  Grattan,  454 ;  Van  Amee  v.  Jackson,  v.  Browning,  4  Ves.  200,  note,  where  the 
35  Vt.  173  ;  Shepherd  u.  Nottidge,  2  J.  &  instructions  were  sent  in  a  letter,  and  the 
H.  766;  Bonser  v.  Kinne^ir,  2  Giff.  195  ;  letter  established  as  a  will. 
Barrs  v.  Fewkes,  12  W.  R.  666 ;  13  W.  (a)  Swinb.  pt.  2,  s.  25,  pi.  9 ;  Green  v. 
R.  987  ;  Lewin  Trusts  (5th  Eng.  ed.),  104  Skipworth,  1  Phillim.  53.  But  see  Cran- 
ed seq,;  McKonkoy's  Appeal,  13  Penn.  St.  vel  u,  Saundera,  Cro.  Jac.  497. 
253;  1  Jarman  Wills  (3d  Eng.  ed.),  354  (6)  1  Phillim.  350. 
et  seq.;  Knight  v.  Boughton,  11  CI.  &  (c)  Bone  t;.  Spear,  I  Phillim.  345.  [A 
Fin.  (Am.  ed.)  513,  note  (1);  Wells  v.  will  must  be  complete  on  its  face,  or,  if 
Doane,  3  Gray,  201 ;  Brunson  t;.  Hunter,  incomplete,  it  must  appear  that  it  was 
2  Hill  Ch.  490;  Hart  v.  Hart,  2  Desaus.  83 ;  intended  to  operate  as  a  will  in  its  nn- 
Van  Duyne  v.  Van  Duyne,  1  McCarter,  finished  state.  Patterson  v.  English,  71 
405 ;  Burt  v.  Herron,  66  Penn.  St.  402 ;  Mc-  Penn.  St.  454  ;  ante,  68-75,  and  notes.] 
Rce  V.  Means,  34  Ala.  364 ;  Lines  v.  Dar-  See,  also,  the  cases  collected,  post,  pi.  i. 
den,  5  Florida,  74 ;  Lucas  v.  Lockhart,  10  bk.  iv.  ch.  iii.  §  v. 
Sm.  &  M.  470 ;  Ingram  r.  Fraley,  29  Geo.  (d)  4  Hagg.  211. 
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was  sudden),  subscribed,  and  carefully  preserved,  was  pronounced 
for,  and  probate  decreed,  though  containing  these  words,  ^^  I  in- 
tend this  as  a  sketch  of  my  will,  which  I  intend  making  on  my 
return  home/' 

In  Torre  v.  Castle,  (e)  the  question  was,  whether  a  document 
was  entitled  to  probate  as  a  part  of  the  testamentary  dispositions 
of  Lord  Scarborough.  It  was  all  in  the  handwriting  of  the  de- 
ceased, and  was  subscribed  by  him,  and  dated  11th  of  October, 
1834.  At  the  commencement  it  was  described  to  be  ^^  head  of 
instructions  to  my  solicitor,  J.  Lee,  to  add  to  my  will  the  codicil 
following."  It  went  on  to  state  what  the  contents  of  the  codicil 
were  to  be.  There  were  initials  for  several  of  the  legatees,  with 
the  words  "  &c.  &c."  in  many  parts  of  it ;  but  it  concluded  in 
these  words :  *^  this  is  my  last  will  and  testament,  Scarborough," 
and  was  indorsed  "  Mem"*  to  J.  Lee,  —  Will  —  Oct.  11,  1884." 
Sir  H.  Jenner  Fust  pronounced  for  the  validity  of  this  paper,  and 
decreed  probate  thereof,  being  satisfied  by  parol  evidence  *and  the 
circumstauces  of  the  case,  that  the  deceased  intended  the  paper  to 
have  full  operation,  in  case  anything  should  happen  to  him  before 
he  had  an  opportunity  of  going,  or  before  it  was  convenient  to 
him  to  go  to  Mr.  Lee  for  the  purpose  of  having  a  more  formal 
instrument  prepared.  (/)  And  on  appeal  to  the  privy  council, 
the  judicial  committee  affirmed  this  decision,  (jg)  But  it  should 
be  remarked,  that  the  paper,  in  this  case,  was  not  regarded  as 
amounting  to  an  actual  testamentary  disposition,  and  entitled  to 
probate  proprio  vigore^  but  as  instruetions^  fixed  and  final,  con- 
taining the  settled  intentions  of  the  writer,  up  to  the  last  moments 
of  his  life,  and  only  prevented  from  being  formally  carried  into 
execation  by  his  own  sudden  death.  (A) 

It  should  be  observed,  that  in  these  cases,  where  the  character 
of  the  paper  is  upon  the  face  of  it  equivocal,  the  case  is  opened 
to  the  admission  of  parol  evidence  of  the  testator's  intention,  as 
to  whether  he  meant  the  instrument  as  memoranda  for  a  future 
disposition,  or  to  execute  it  as  a  final  will,  (i)     This  subject  will 

(e)  1  Cnit.  808.  {g)  Tom  v.  Castle,  2  Moore  P.  C.  C. 

(y )  See,  ako,  Popple  v.  Cttnison,  I  Add.  1 88. 

377  ;  and  Barwick  v.  Mailings,  2  Hagg.  (h)  Torre  r.  Castle,  2  Moore  P.  C.  C. 

2S5,  where  a  paper  commencing,  '*  This  is  175.    See  ante,  70-72. 

a  memorandam  of  mj  intended  will,"  was  (i)  Mathews  v.  Warner,  4  Yes.  186; 

admitted  to  probate.    See,  also,  Price  v.  5  Yes.  23 ;  Mitchell  v,  Mitchell,  2  Hagg. 

Scots,  1  Gas.  temp.  Lee,  12.  74 ;  Coppin  r.  Dillon.  4  Hagg.  861 ;  Sal- 
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be  found  more  fully  considered  in  a  subsequent  part  of  this  trea- 
tise. (A) 

It  is  immaterial  in  what  language  a  will  is  written,  whether  in 
Latin,  French,  or  any  other  tongue.  (I)  If  the  testator  be  a  domi- 
ciled Englishman,  the  effect  of  the  foreign  tongue  employed  can 
only  be  looked  at  in  order  to  ascertain  what  are  the  equivalent 
expressions  in  English,  (tti) 

*  SECTION  V. 

Of  the  Materials  vnth  which  a  Will  may  be  toritten^  and  of  the 
Person  who  may  be  the  Writer  :  and  herewith  of  a  Will  prepared 
by  a  Legatee* 

There  are  scarcely  any  restrictions  in  the  ecclesiastical  law, 
Pencil  will,  With  rcspect  to  the  materials  on  which,  or  by  which,  a 
UoM  i""  testamentary  document  may  be  executed,  (n)  Thus,  a 
will.  ^ju  Qj*  codicil,,  or  any  part  thereof,  may  be  made  or 

altered  in  pencil  as  well  as  in  ink.  (o)  But  when  the  question 
is,  whether  the  testator  intended  the  paper  as  a  final  declaration 
of  his  mind,  and  as  testamentary,  or  whether  it  was  merely  pre- 
paratory to  a  more  formal  disposition,  the  material  with  which  it 
is  written  becomes  a  most  important  circumstance.  (^)  And  it 
has  been  held  that  the  general  presumption  and  probability  are, 
that  where  alterations  in  pencil  only  are  made,  they  are  delibera- 
tive  ;  where  in  ink,  they  are  fin^il  and  absolute,  (jq) 

mon  t;.  Hays,  4  Hagg.  382  ;  Torre  v.  Gas-  terson  v.  English,  71  Penti.  St.  454.    Bot 

tie,  2  Moore  P.  C.  C.  154,  per  Bosaii-  in  Read  r.  Woodward,  C.  Pleas  Court  of 

^uet  J. ;  ante^  106,  note  (q).  Che«ter  Go.  reported   6  Chicago    Legal 

(k)  Post,  pt.  I.  bk.  IT.  ch.  III.  §  V.  News,  it  was  held  that  a  will  written  on  a 

(/)  Swinb.  pt.  4,  8.  25,  pi.  3.    See,  as  to  slate  is  not  valid.    2  Central  Law  Joor. 

a  will  in  a  foreign  language,  Foubert  v,  649.] 

Cresscron,  Show.  P.  C.  194.  [p)  1  Phillim  35  ;  Parkin  v.  Baihbridge, 

(m)  Reynolds   v.  Eortrlght,   18  Bear.  3  Phillini.  331 ;  Lavender  v.  Adams,  1  Add. 

417.  406.     [See  Patterson  v.  English,  71  Pcnn. 

(n)  Swinb.  pt.  4,  s.  25.  pi.  2.  St.  454.] 

(o)  Rymes  v,  Clarkson,  I  Phillim.  35  ;  (g)  Hawkes  v.  Hawkes,  1  Hagg.  322 ; 

Green  v.  Skipworth,  1  Phillim.  53;  Dick-  Edward  v.  Astley,  1  Hagg.  490;  Ravens- 

enson  v.  Dickenson,  2  Phillim.  173  ;   In  croft  v.  Hunter,  2  Hagg.  68 ;  Bateman  v. 

the  Goods  of  Dyer,  1  Hagg.  219 ;  Mence  Pennington,  3  Moore  P.  C.  C  223 ;  Fran- 

V.  Mence,  18  Yes.  348.     [The   question  cis  i;.  Grover,  5  Hare,  39 ;  In  the  Goods 

whether,  under  the  wills  act  of  Pennsyl-  of  Hall,  L.  R.  2  P.  &  D.  256;  In  the 

vania,  a  paper  written  in  pencil  can  be  a  Goods  of  Adams,  L.  R.  2  P.  &  D.  367. 
will,  was  raised,  but  not  decided,  in  Pat- 
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By  the  civil  law,  if  a  person  wrote  a  will  in  his  own  favor,  the 
instrument  was  rendered  void,  (r)     That   rule  has  not   where  a 
been  adopted  in  its  fullest  extent  by  the  law  of  England,   J^*"oJ^re!r 
which  onh'  holds  that  where  the  person  who  prepares  the   p**^^  °y  * 

1  .  ....  party  in  his 

instrument  or  conducts  its  execution,  is  himself  benefited  o^n  fevor: 
by  its  dispositions,  this  circumstance  creates  a  presumption  against 
the  act,  and  renders  necessary  very  clear  proof  of  volition  and 
capacity  as  well  as  of  a  knowledge  by  the  testator  of  the  contents 
of  the  instrument.  («)  Nor  dbes  the  *  ecclesiastical  law  of  this 
realm  determine  that  the  act  is  absolutely  void,  even 
though  the  person  making  the  will  in  his  own  favor  is  the  agent 
the  agent  and  attorney  of  the  testator  ;  but  the  suspicion  Sey  JMhe 
is  thereby,  for  obvious  reasoiis,  greatly  increased,  (t)  tesutor. 

This  doctrine  has  lately  been  fully  considered  by  the  lords  of 
the  judicial  committee  of  the  privy  council,  in  the  case  of  Barry 

(r)  Dig.  lib.  48, 1. 10, 8. 15,  and  lib.  34, 8. 8.  in  the  opinion  gWen.]  But  it  must  not 
(«)  Paske  V.  Ollatt,  2  PhiUim.  324;  In>  be  understood  that  the  rule  is  that  direct 
gram  v.  Wjatt,  1  Hagg.  391  ;  Barton  v.  evidence  that  the  testator  knew  the  con- 
Robins,  3  Phillim.  456,  note;  In  the  Goods  tents  [of  his  will]  is  necessary;  circum- 
of  Edwards,  1  Sw.  &  Tr.  10;  [Tomkins  v,  stantial  evidence  may  be  sufficient  for  this 
Tomkins,  1  Bailey,  92;  Duffieldr.  Mor-  purpose.  Raworth  t;.  Marriott,  1  My.  & 
ris,  2  Harring.  384;  Newhousc  v.  God-  K.  643;  [McNinch  v.  Charles,  2  Rich, 
win,  17  Barb.  236;  Crispell  v.  Dubois,  4  (S.  Car.)  229;  Day  v.  Day,  2  Green  Ch. 
Barb.  393;  Beall  p.  Mann,  5  Geo.  456;  (N.  J.)  549.]  As  to  the  nature  and  ex- 
Clark  V.  Fisher,  1  Paige,  171  ;  Hill  v.  tent  of  the  scrutiny  which  ought  to  be 
Barge,  12  Ala.  687;  Breed  v.  Pratt,  18  instituted  into  cases  of  this  description, 
IHck.  115,  117;  1  Jarman  Wills  (3d  Eng.  see  the  learned  note  of  Dr.  Phillimore,  1 
ed.),  30;  Jones  v.  Godrich,  5  Moore  P.  C.  Cas.  temp.  Lee,  238,  and  the  cases  there 
C.  16.  In  Coffin  v.  Coffin,  23  N.  Y.  9,  the  collected.  See,  also,  Durling  t;.LoveIand,2 
will  was  sustained,  although  the  person  CUrt.  225;  Wrench  v.  Murray,  3  Cart.  623. 
who  prepared  it  for  the  testator  was  ap-  {t)  4  Hagg.  391  ;  Wheeler  v.  Aider- 
pointed  one  of  the  executors  and  took  a  son,  3  Hagg.  587.  See,  also,  Hitchings  v. 
legacy  of  a  moderate  amount  under  it  In  Wood,  3  Moore  P.  C.  C.  355  ;  Croft  v. 
this  case  the  proof  of  capacity  and  of  free-  Day,  1  Curt  784  ;  S.  C.  nomine  Duftinr 
dom  from  influence  was  not  entirely  free  r.  Croft,  3  Moore  P.  C.  C.  136.  In  some 
from  doubt,  but  the  provisions  of  the  will  cases  the  conduct  of  a  professional  man 
showed  no  want  of  harmony  with  the  well-  who  prepared  a  will  has  been  held  fraud- 
eonaidered  wishes  and  purposes  of  the  tes-  ulent,  and  the  will  inoperative,  by  reason 
tator.  In  Gerrish  v.  Nason,  22  Maine,  438,  of  his  allowing  the  testator  to  remain  in 
the  person  who  drew  the  will  was  named  ignorance,  which  influenced  the  will  in 
in  it  as  executor,  and  was  a  legatee.  The  favor  of  himself.  See  Segrave  v.  Kirk- 
testatrix  was  of  doubtful  capacity,  and  did  wan,  1  Beat.  157  ;  Hindson  v.  Weatherill, 
not  appear  to  have  known  the  contents  of  1  Sm.  &  G.  609 ;  5  De  G.,  M.  &  G.  301 ; 
tlie  pAper  she  had  executed.  The  court  Walker  v.  Smith,  29  Beav.  394.  See, 
pronouoced  against  the  will,  although  the  also,  Bulkeley  v.  Wilford,  2  CI.  &  F.  102 ; 
fiact  that  the  person  who  drew  the  will  Walkers  v.  Thorn,  22  Beav.  547  ;  post,  pt. 
took  an  interest  under  it  was  not  noticed  i.  bk.  ti.  ch.  i. 
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V.  Butlin.  (u)  And  it  should  seem  that  the  terms  in  which  the 
rule  above  stated  has  been  laid  down,  require  some  qualification. 
In  delivering  the  judgment  of  their  lordships  in  that  case,  Parke 
B.  made  the  following  observations :  ^^  The  rules  of  law,  accord- 
ing to  which  cases  of  this  nature  are  to  be  decided,  do  not  admit 
of  any  dispute,  so  far  as  they  are  necessary  to  the  determination 
of  the  present  appeal,  and  have  been  acquiesced  in  on  both  sides. 
These  rules  are  two ;  the  first  is,  that  the  onus  probandi  lies  upon 
the  party  propounding  a  will,  who  must  satisfy  the  conscience  of 
the  court  that  the  instrument  propounded  is  the  last  will  of  a  free 
and  capable  testator ;  (v}^  the  second  is,  that  *  if  a  party  writes 
or  prepares  a  will  under  which  he  takes  a  benefit,  that  is  a  circum- 
stance which  ought  generally  to  excite  the  suspicion  of  the  court, 
and  calls  upon  it  to  be  vigilant  and  jealous  in  examining  the  evi- 
dence in  support  of  the  instrument,  in  favor  of  which  it  ought  not 
to  pronounce  unless  the  suspicion  is  removed,  and  it  is  judicially 
satisfied  that  the  paper  does  express  the  true  will  of  the  deceased. 
These  principles,  to  the  extent  that  I  have  stated,  are  well  estab- 
lished. The  former  is  undisputed  ;  the  latter  is  laid  down  by  Sir 
John  NichoU,  in  substance,  in  Paske  v.  Ollatt,  Ingham  v.  Wyatt, 
and  Billinghurst  v.  Yickers ;  and  is  stated  by  that  very  learned  and 
experienced  judge  to  have  been  handed  down  to  him  by  his  pred- 
ecessors ;  and  this  tribunal  has  sanctioned  and  acted  upon  it  in 
a  recfent  case,  that  of  Baker  v.  Batt.  (^x)  Their  lordships  are 
fully  sensible  of  the  wisdom  of  this  rule,  and  of  the  importance  of 
its  practical  application  on  all  occasions.  At  the  same  time  they 
think  it  fit  to  observe,  especially  as  there  has  been  some  discus- 
sion upon  this  point  towards  the  close  of  this  inquiry,  that  some  of 
the  expressions  reported  to  have  been  used  by  Sir  John  Nicholl,  in 
laying  down  this  doctrine,  appear  to  them  to  be  somewhat  equiv- 
ocal, and  capable  of  leading  into  error  in  the  investigation  and 
decision  of  questions  of  this  nature.  It  is  said  that,  where  the 
party  benefited  prepares  the  will,  ^  the  presumption  and  onns  pro- 
bandi is  against  the  instrument,  and  the  proof  must  go  not  merely 
to  the  act  of  signing,  but  to  the  knowledge  of  the  contents  of  the 
paper ; '  and  that,  ^  where  the  capacity  is  doubtful,  there  must  be 
proof  of  instructions  or  reading  over.'     If   by  these  expressions 

(tt)  Pnyjr  Conncil,  Dec.  24,  1838 ;   1        (x)  2  Moore  P.  C.  0.  317.    See»  alio, 
Cnrt.  637 ;  S.  C.  2  Moore  P.  C.  C.  480.        Hitchings  o.  Wood,  2  Moore  P.  C.  C.  355, 
(ti^)  [^nte,  20,  21,  and  notes.]  436. 
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the  learned  judge  meant  merely  to  say,  that  there  are  cases  of 
wills  prepared  by  a  legatee  so  pregnant  with  suspicion,  that  they 
OQght  to  be  pronounced  against  in  the  absence  of  evidence  in  sup- 
port of  them  extending  to  clear  proof  of  actual  knowledge  of  the 
contents  by  the  supposed  testator,  and  that  the  instructions  pro- 
ceeding from  him,  or  the  reading  over  the  instrument  by  or  to  him, 
are  the  most  satisfactory  *  evidence  of  such  knowledge,  we  fully 
concur  in  the  proposition  so  understood.     In  all  probability,  the 
learned  judge  intended  no  more  than  this.    But  if  the  words  used 
are  to  be  construed  strictly  ;  if  it  is  intended  to  be  stated,  as  a 
rule  of  law,  that  in  every  case  in  which  the  party  preparing  the 
will  derives  a  benefit  under  it,  the  ontis  prohandi  is  shifted,  (2?^ 
and  that  not  only  a  certain  measure,  but  a  particular  species  of 
proof  is  thereupon  required  from  the  party  propounding  the  will ; 
we  feel  bound  to  say  that  we  conceive  the  doctrine  to  be  incor- 
rect, (a^^     The  strict  meaning  of   the   term  <  omts  probandi '  is 
this :  that  if  no  evidence  is  given  by  the  party  on  whom  the  bur- 
den is  cast,  the  issue  must  be  found  against  him.     In  all  cases, 
this  onus  is  imposed  on  the  party  propounding  a  will ;  it  is  in  gen- 
eral dischai^ed  by  proof  of  capacity,  and  the  fact  of  execution, 
from  which  the  knowledge  of  and  assent  to  the  contents  of  the 
instrument  are  presumed :  and  it  cannot  be  that  the  simple  fact 
of  the  party  who  prepared  the  will  being  himself  a  legatee  is, 
in  very  case  and  under  all  circumstances,  to  create  a  contrary  pre- 
sumption ;  and  to  call  upon  the  court  to  pronounce  against  the 
will,  unless  additional  evidence  is  produced  to  prove  knowledge 
of  its  contents  by  the  deceased.     A  single  instance,  of  not  un- 
frequent  occurrence,  vrill  test  the  truth  of  this  proposition.    A 
man  of  acknowledged  competence  and  habits  of  business,  worth 
100,0002.,  leaves  the  bulk  of  that  property  to  his  family,  and  a 
legacy  of  lOZ.  or  50Z.  to  his  confidential  attorney,  who  prepared 
his  will.     Would  this  fact  throw  the   burden  of  proof  of  actual 
cognizance  by  the  testator  of  the  contents  of  the  will  on  the  party 
propounding  it,  so  that,  if  such  proof  were  not  supplied,  the  will 
would  be  pronounced  against  ?    ,The  answer  is  obvious  —  it  would 
not.     All  that  can  be  truly  said  is,  that  if  a  person,  whether  at- 
torney or  not,  prepares  a  will  with  a  legacy  to  himself,  it  is  at 
most  a  suspicious  circumstance,  of  more  or  less  weight  according 

(zi)  [See  amU,  SI,  note  («*).]  Bat.  82  ;   Harruon  t;.  Rowan,  8  Wash. 

(:r<)  [Downey  o.  Murpliej,  1  Der.  &    C.  C.  580.] 
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to  the  facts  of  each  particular  case  ;  in  some  of  no  weight  at  all, 
as  in  the  case  suggested ;  varying  according  to  the  circumstances, 
for  instance  the  quantum  of  the  legacy,  *  and  the  proportion  it 
bears  to  the  property  disposed  of,  and  numerous  other  contingen- 
cies ;  (2:^)  but  in  no  case  amounting  to  more  than  a  circumstance 
of  suspicion,  demanding  the  vigilant  care  and  circumspection  of 
the  court  in  investigating  the  case,  and  calling  upon  it  not  to  grant 
probate  without  full  and  entire  satisfaction  that  the  instrument 
did  express  the  real  intentions  of  the  deceased.  Nor  can  it  be 
necessaiy  that  in  all  such  cases^  even  if  the  testator^s  capacity  is 
doubtful,  the-  precise  species  of  evidence  of  the  deoeased^s  knowl- 
edge of  the  will  is  to  be  in  the  shape  of  instructions  for  or  read- 
ing over  the  instrument ;  (x^)  they  form,  no  doubt,  the  most  satis- 
factory, but  they  are  not  the  only  satisfactory  description  of  proof 
by  which  the  cognizance  of  the  contents  of  the  will  may  be  brought 
home  to  the  deceased,  (afi^     The  court  would  naturally  look  for 

(afi)  [See  Coffin  v.  Coffin,  25  N.  Y.  9,  law  unless  read  over  to  the  testator,  or 

cited  ante,  111^  note  (s^).]  its  contents  otherwise  proved  to  have  been 

(a:*)  [Washington    J.    in    Harrison   v.  known  to  him.  These  facts,  though  strong 

Rowan,  3  Wash.  C.  C.  580,  584  ;  Dur-  evidence,  must  be  left  to  the  jury  ;  and 

ling  V.  Loveland,  2  Curt.  225 ;  McNinch  v.  from  them,  unless  repelled  bj  proof  of 

Charles,  2  Rich.  (S.  Car.)  229;  Day  v.  bona  Jid^s,  they  m&y  Bm\  fraud  rendering 

Day,  2  Green  Ch.  549.]  the  will  invalid.    See  Crispell  v.  Dubois,  4 

(x*)  [Knowledge  of  contents  0/ will. — As  Barb.  393.    Ordinarily  it  is  not  necessary 

a  general  rule,  a  person  is  presumed  to  to  give  evidence  of  the  testator's  knowledge 

know  the  contents  of  any  insti*umen(  he  of  the  coiuents  of  his  wiU„  until  it  appears 

signs.  Androscoggin  Bank  v,  KiniJ)all,  10  that  he  was  blind  or  otherwise  unable  to 

Cush.  373,  374.    In  regard  to  wills,  they  read,  or  until  a  failure  or  want  of  capacity 

form  no  exception  to  the  rule.    Day  t;.  appears.    Knowledge  of  the  contents  of 

Day,  2  Green  Ch.  549 ;  Munnikhuyben  v.  the  will,  and  assent  thereto,  are  preasnied, 

Magraw,  35  Md.  280.    But  where  there  is  upon  proof  of  capacity  and  the  fact  of 

doubt  respecting  the  capacity  of  the  tes-  execution.    McNinch  v.  Charles,  2  Rich, 

tator, — when  his  capacity  appears  to  have  (S.  Car.)  229;  Day  v.  Day,  2  Green  Ch. 

become  weak,  —  and. especially  where  the  549  ;  Pettcs  v.  Bingham,  10  N.  GL  514  ; 

person  who  drew  the  will  receives  a  large  Downey  v.  Murphey,  1  Dev.  &  Bat  87  ; 

benefit  under  it,   the  presumption  of  a  Carr  v.  M'Cannon,  1   Dev.  &  Bat.  276 ; 

knowledge  of  the  contents  of  the  will  be-  Smith  v.  Dolby,  4  Harring.  350;  Vernon 

comes  weaker,  and   the  suspicion  of  a  v.  Kirk,  SO  Penn.  St.  218 ;  Hoshauer  r. 

want  of  such  knowledge  becomes  stronger.  Hoshauer,  26  Penn.  St.  404 ;  Stewart  r. 

Dumell  V.  Corfield,  1  Robert.  £cc.  51,  63.  Lispenard,  26  Wend.  287,  288 ;  Mnnnik- 

This  subject  is  discussed  in  Downey  v.  buy  sen  v,  Magraw,  35  Md.  280.    But  if  it 

Mnrphey,  I  Dev.  &  Bat.  82,  and  it  is  there  appears  affirmatively  that  the  testator  did 

held  that  a  will  written  for  the  testator  in  not  read  the  will  .himself,  and  that  its  ooa- 

extremis,  by  one  standing  in  a  confidential  tents  were  not  read  to  him  by  some  other 

relation  to  him,  and  who  takes  a  benefit  person,  the  court  must  be  aatiafied  by  er- 

under  it,  is  not  invalid  by  conclusion  of  ideuce  from  aoow  source  that  he  was  in 
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sach  evidence ;  in  some  cases  it  might  be  impossible  to  establish 
a  will  without  it ;  but  it  has  no  right  in  every  case  to  require  it. 
I  have  said  thus  much  upon  the  rules  of  law  applicable  to  this 
case,  with  the  concurrence  of  all  their  lordships  who  heard  the 
argument,  not  particularly  with  a  view  to  the  decision  of  this  case, 
but  in  order  to  prevent  any  misconception  upon  a  subject  of  so 
great  practical  importance.  At  the  same  time,  their  lordships 
wish  it  to  be  distinctly  understood,  that,  entirely  acquiescing  in  the 
propriety  of  the  rule  so  qualified  and  explained,  they  should  be 
extremely  sorry  if  anything  which  has  fallen  from  them  should 
have  the  effect  of  impeding  its  full  operation/' 

In  the  subsequent  case  of  Durling  v.  Loveland,  (y)  Sir  H.  Jen- 
ner  Fust,  referring  to  these  passages  in  the  judgment  of  Mr.  Baron 
Parke,  observed  that  he  acceded  to  every  one  of  the  doctrines  and 
principles  there  laid  down,  but  that  he  was  not  aware  that  the 
prerogative  court  had  ever  acted  on  any  other  or  different,  (z} 

ionie  way  made  acquainted  with  the  con-  snmptioD  of  knowledge  and  approval  of 

tents  of    the  instruipent,   and  approved  its  contents  would  arise  therefrom.    Ful- 

tbcm.    Day  v.  Day,  2  Green  Ch.  549;  ton' v.  Andrew,  House  of  Lords,  2  Central 

Harding  v.  Harding,  18  Penn.  St.  340;  Law  Journ.  529.] 

Vernon  v.  Kirk,  30  Penn.  St.  218;  Clif-        (y)  Prerog.  March  19,  1839;  2  Curt, 

ton  V.  Murray,  7  Geo.  564 ;  Gcrrish  v.  225,  227. 

Kason,  22  Maine,  438 ;  Dorsheimer  v.  Kor-        (z)  See,   also,   Dumell    v.   Corfield,   1 

bach,  8  C.  £.  Green,  46,  50 ;  Chandler  v.  Bobert.  63,  per  Dr.  Lushington  (sitting 

Ferris,  1  Barring.  454,  464.    So  where  for  Sir  H.  Jenner  Fust),  accord.     The 

the  capacity  of  the  testator  appears  to  be  doctrine  laid  down  as  above,  in  Barry  v. 

doubtful.    Tomkins  v.  Tomkins,  1  Bailey,  Bntlin,  has  been  recognized  and  acted  on 

92,  96 ;  Day  v.  Day,  2  Green  Ch.  549 ;  in  many  subseqnent  cases.    See  Jones  v. 

Gfnrish  v.  Nason,  22  Maine,  438 ;  McNinch  Goodrich,  5  Moore  P.  C.  16  ;  Mitchell  v. 

V.  Charies,  2  Bich.  (S.  Car.)  229.    See  the  Thomas,  6  Mooie  P.  C.  137  ;   S.  C.  5 

remarks  of  Whitman  C.  J.  in  Gerrish  v.  Notes  of  Cas.  600 ;  Browning  v,  Budd, 

Ksaon,  2S  Maine,  438  ;  and  of  Washing-  6  Moore  P.  C.  430  ;  Greville  v,  Tylee,  7 

ton  J.  in  Harrison  v.  Bowaa,  3  Wash.  Moore  P.  C.  320 ;  Souler  o.  Plowright,  10 

C.  C.  580,  584,  585.    But  even  where  it  Moore  P.  C.  440 ;  Keogh  v.  Barrington, 

appears  that  the  testator  was  of  sound  Cas.  temp.  Napier,  1 ;  Smith  v.  Goodacre, 

mind,  and  that  the  will  was  read  over  to  L.  B.  1  P.  &  D.  359. 
him,  no  conclusive  and  irrebuttable  pre- 
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*  SECTION  VI. 

Of  Nuncupative   Wilh  and  Codicils. 

A  nuncapative  testament  is  when  the  testator,  without  any 
All  nnncn-  ^^ting,  doth  declare  his  will  before  a  sufficient  number  of 
pative  wills   witnesses.  Ca)     Before  the  statute  of  frauds  it  was  of  as 

(made  on  ^   ^ 

and  after  great  f orco  and  efficacy  (except  for  lands,  tenements,  and 
1838)  are     hereditaments)  as  a  written  testament.  ((}     But  as  wills 

of  this  description  are  liable  to  great  impositions,  and 
may  occasion  many  perjuries,  that  statute  (29  Car.  2,  c.  3)  laid 
them  under  several  restrictions ;  except  when  made  by  '*  any  sol- 
dier being  in  actual  military  service,  or  any  mariner  or  seaman 
being  at  sea."  (<?)  And  now  by  the  new  statute  of  wills  (1  Vict, 
c.  26),  nuncupative  wills  (or  other  testamentary  dispositions)  are 
altogether  rendered  invalid.     The  exception,  however,  in  favor  of 

soldiers  and  mariners  has  been  continued  by  the  11th 

except  ^  ^  ^         "^ 

thoee  made  section  of  the  latter  statute,  which  provides  and  enacts 
or  marl-  that  ^'  any  soldier  being  in  actual  military  service,  or 
any  mariner  or  seaman  being  at  sea,  may  *  dispose  of  his 
personal  estate  as  he  might  have  done  before  the  making  of  this 
act."  (ci) 

(a)  Swinb.  pt.  I,  «.  12,  pi.  1 ;  Godolph.  English  armj  the  fiill  benefit  of  the  testa- 

pt.  I,  c.  4,  s.  6.    It  is  called  nuncupatiTOi  mentary  privilege  of  the  Roman  armj. 

says  Swinburne,  a  nuncupando,  t.  e.  nomi-  3  Curt.  531. 

nandOf  of  naming ;   because  when  a  man  (c^)  [See  Warren  v.  Harding,  2  R.  I. 

maketh  a  nuncnpatiye  testament,  he  roust  133 ;  Leathers  v.  Greenacre,  53  Maine,  561. 

name  his  executor,  and  declare  his  whole  No  other  nuncupative  wills  but  those  made 

mind   before   witnesses.    lb.  pi.  2.    Ac-  by  soldiers  and  seamen  in  actual  service 

cording  to  the  civil  law,  the  appointment  are  now  recognized  as  valid  in  the  state  of 

of  an  executor  was  the  essence  of  a  will ;  New  York.    The  language  of  the  statute 

and  if  he  were   appointed  by   word  of  is,  ''  unless  made  by  a  soldier  while  in 

mouth,  althoui;h  many  legacies  were  made  actual  military  service,  or  by  a  mariner 

and  written  in  a  will,  and  many  things  while  at  sea."    2  Rev.  Su.  N.  Y.  p.  60, 

were  expressed  to  be  done,  it  was  consid-  §  22,  p.  63,  §  40 ;  Prince  r.  Hasleton,  20 

ered  a  nuncupative  will  only.     Swinb.  pt.  Jobn.,  502-523;  Hubbard  p.  Hubbard,  12 

I,  s.  12,  pi.  6;  Godolph.  pt.  1,  c.  4,  s.  7.  Barb.  148 ;  S.  C.  4  Selden,  196.     In  Mas- 

(6)  Swinb.  pt.  1,  s.  12,  pi.  3;  Godolph.  sachnsetts,  "a  soldier  in  actual  military 

pt.  1,  c.  4,  s.  6.  service,  or  a  mariner  at  sea,  may  dispose 

(c)  It  appears  from  the  preface  to  the  of  his  wages  and  other  personal  estate  by 

Life    of   Sir   Leoline   Jenkins,   that    he  a  nuncupatire  will."   Genl.  Sts.  c.  95,  §  9. 

claimed  to  himself  some  merit  for  having,  No  provision  is  made  for  making  a  nun- 

during  the  preparation  of  the  statute  of  cnpative  will  in  any  other  case  in  that 

frauds,  obtained  for  the  soldiers  of  the  state.    But  a  nuncupative  will  made  and 

[116]   [117] 


CH.  II.  §  mJ]      of  the  wills  of  S0LDI£BS  OB  MARINERS.  153 

This  privilege,  as  it  respects  soldiers,  has  been  held  to  be  con- 
fined, by  the  insertion  of   the  words  '^  actual  military   Construc- 
service,"  to  those  who  are  on  an  expedition;  and  con-   ^"eptio^! 
seqaently  it  has  been  decided  that  the  will  of  a  soldier  ^^  ^^  g^i. 
made   while  he  was  quartered  in   barracks,  either  at  ^®"' 
home  Qd}  or  in  the  colonies  («}  is  not  privileged.     The  same  was 
held  as  to  the  will  of  a  soldier  made  at  Bangalore,  in  the  East 
Indies,  whilst  in  command  of  the  ^  Mysore  division  of  the  army 
there  stationed,  and  who  died  whilst  on  a  tour  of  inspection  of 
the  troops  under  his   command.  (/}     But  where  the  deceased 
was  on  his  way  from  one  regiment  to  another,  both  of  which  were 
in  actual  military  service,  it  was  held  that   his  will  was  privi- 
l^ed.  (^)     The  term  "  soldier  "  extends  to  persons  in  the  military 
service  of  the  East  lidia  Company.  (A) 

Talid  in  anoclMr  state  and  which  might  ing  over  three  thousand  dollars  was  al- 

he  proved  and  allowed  according  to  the  lowed.    Dorsey  v,  Sheppard,  12  GiU  &  J. 

laws  of  the  state  or  country  in  which  it  192.    In  Vermont  the  property  allowed  to 

was  made,  may  he  proved,  allowed,  and  re-  he  so  disposed  of  is  limited  to  two  hnn- 

corded  in  Massachusetts,  and  shall  have  dred  dollars.    As  to  real  estate,  see  Camp- 

tbe  same  efiect  as  if  executed  according  to  bell  v.  Camphell,  21  Mich.  438 ;  Smithdale 

its  laws.    Genl.  Sts.  Mass.  c.  92,  §  8  ;  Slo-  v.  Smith,  64  N.  Car.  52 ;  McLeod  v.  Dell, 

comb  V.  Slocomb,  13  Allen,  38.    Nuncupa-  9  Florida,  451 ;  Palmer  v.  Palmer,  2  Dana, 

tive  wills  are  valid  in  many  of  the  Ameri-  390  ;  Page  v.  Page,  2  Eob.  ( Va.)  424  ; 

can  States.    See  their  statutes ;  Brayfield  Gillis  v.  Weller,  10  Ohio,  462 ;  Ashworth 

r.  Brayfield,  3  Harr.  &  J.  208  ;  Gwin  v,  v,  Carleton,  12  Ohio  St.  881.] 
Wright,  8  Humph.  639  ;  Gibson  v.  Gib-        {d)  Drummond  v.  Parish,  3  Curt.  522. 

son.  Walker  (Miss.),  364 ;  Palmer  v.  Pal-  [A  soldier  at  home  on  furlough  cannot 

iner,  2  Dana,  390 ;  Dorsey  v.  Sheppard,  make  a  valid  nuncupative  will ;  Will  of 

12  Gill  &  J.  192  ;  Ellington  r.  Dillard,  42  Smith,  6  Phil  (Pa.)  104 ;  nor  can  he  while 

Geo.  361.    These  statutes  differ  mainly  as  in  camp.   Van  Deuzer  v.  Gordon,  39  Yt. 

to  the  amonnt  of  property  that  may  be  111.] 

beqaeathed  hy  a  nuncupative  will,  and        (e)  White  v.  Repton,  3  Curt.  818.   See 

also  as  to  the  requisite  number  of  wit-  In  the  Goods  of  Phipps,  2  Curt.  368;  In  the 

neases.  They  are  generally  very  specific  as  Goods  of  Johnson,  2  Curt.  341 . 
to  the  formalities  required,  and  great  strict-        (/)  In  the  Goods  of  Hill,  1   Robert. 

ness  in  the  proof  of  compliance  with  those  276.   [See  In  the  Goods  of  Perry,  4  Notes 

formalities  is  universally  demanded.    In  of  Cas.  402 ;  In  the  Goods  of  Norris,  3 

Michigan,  not  over  three  hundred  dollars  Notes  of  Cas.  197.] 
can  be  bequeathed  by  such  a  will.    The        (g)  Herbert  v.  Herbert,  Dea.  &  Sw.  10. 

same  in  Iowa.    In  Alabama,  not  over  five  See,  also,  S.  P.  In  the  Goods  of  Thome, 

hundred.    Erwin  r.  Hammer,  27  Ala.  296.  29  Jur.  569  ;  S.  C.  24  L.  J.  (N.  S.)  P.,  M. 

In  Maryland  a  nuncupative  will  bequeath-  &  A.  131,  where  an  officer  went  with  his 

(A)  In  the  Goods  of  Donaldson,  2  Curt,  or  the  general.    In  the  Goods  of  Donald- 

3S6.    [The  term  "  soldier"  embraces  every  son,  supra ;  Shearman  v.  Pike,  in  3  Curt. 

gtade  from  the  private  to  the  highest  offi-  539  ;  Re  Prendergast,  5  Notes  of  Cas. 

'y  and  indodes  the  gunner,  the  surgeon,  92.] 
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So,  in  the  case  of  the  Earl  of  Euston  v.  Seymour,  (i)  the  tea- 
Bfl  tomari-  tator,  Lord  Hugh  Seymour,  was  commander-in-chief  of 
"®" '  the  naval  force  at  Jamaica,  but  lived  on  shore  at  the 

official  residence  with  his  family ;  and  it  was  held  by  Sir  Wm. 
Wynne,  that  the  testator  did  not  come  within  the  exception ;  for 
that  he  was  not  ^^  at  sea  "  within  the  meaning  of  that  expression 
in  the  act,  and  consequently  that  a  nuncupative  will  made  by 
him  on  shore  was  invalid,  (i^)  But  in  a  late  case  *  on  mo- 
tion, (i)  the  unattested  will  of  a  seaman,  who,  while  on  board  a 
vessel  lying  in  the  harbor  of  Buenos  Ay  res,  on  the  4th  of  Novem- 
ber, 1889,  obtained  leave  to  go  on  shore,  where  he  met  with  an 
accident,  and  was  thereby  so  severely  injured  that  he  died  on 
shore  on  the  9th,  was  admitted  to  probate  as  being  within  the 
exception  ;  and  the  court  distinguished  the  case  from  that  of  Lord 
Hugh  Seymour,  who  was  living  on  shore  at  Jamaica,  only  occa- 
sionally going  on  board  his  ship ;  but  this  was  to  be  regarded  as 
the  will  of  a  seaman  "  at  sea,"  although  the  deceased  was  not 
actually  on  board  ship  at  the  time  the  will  was  made.  So  where 
an  admiral,  though  not  actually  at  sea,  was  in  a  river  on  a  naval 
expedition,  it  was  held  that  his  case  fell  within  the  spirit  of  the 
exception  in  the  act.  (T) 

As  to  the  construction  of  the  words  ^^  mariner  or  s^man,''  in 

regiment  to  Africa,  far  the  purpose  of  (t^)  [The  nuncnpative  will  of  a  mariner, 
joining  a  military  expedition  into  the  in,-  to  be  valid,  must  be  made  at  sea.  Kej  r. 
tenor,  and  his  will  was  made  before  the  Jordan,  in  3  Curt.  522 ;  Warren  v.  Hard- 
expedition  left  the  British  settlement.  The  ing,  2  R.  I.  133.] 

affidavit  on  which  the  application  for  pro-  [k)  In  the  Goods  of  Laj,  2  Curt.  375. 

bate  is  made  must  be  explicit.    lb.    [In  (/)  In  the  Goods  of  Austen,  2  Robert. 

Gould  V.  Safford,  39  Vt.  498,  it  was  de-  611.     [The  will  of  a  shipmaster  made  off 

cided  that  a  soldier  who  falls  sick  upon  Otaheite    has    also    been    allowed.      Re 

the  march,  and  is  by  necessity  allowed  to  Thompson,  5  Notes  of  Cas.  596.    A  cook, 

fall  out  and  wait  for  restoration  of  health  on  board  of  an  Atlantic  steamer,  lying  in 

and  strength,  but  who  died  soon  after  he  the  harbor  at  Bremen,  is  entitled  to  make 

was  carried  into  hospital,  may  properly  be  such  a  will.  Ex  parte  Thompson,  4  Bradf. 

regarded  as  in  actual  military  service,  or,  gar.    154.      So    a  captain  of  a  coaster 

as  the  civil  law  expresses  it,  in  expeditions,  may  make  a  nuncupative  will,  while  on  a 

The  opinion  drawn  up  by  Kellogg  J.  in  voyage,  though  at  the  time  at  anchor  in 

thia  case  will  well  repay  a  careful  pern-  the  mouth  of  a  bay,  and  where  the  tide 

sal.  Another  well  considered  case  is  Leath-  ebbs  and  flows.     Hubbard  v.  Hubbard,  4 

ers  V,  Greenacre,  53  Maine,  561,  in  which  Selden  (N.  Y.),  196.    But  a  mariner  while 

a  very  able  opinion  is  given  by  Barrows  on  the  Mississippi  River  is  not  within  the 

J.]  statute  allowing  nuncupative  willa  to  be 

(«)  Cited  per  curiam^  2  Ctirt.  339;  3  made  by  "mariners  while  at  sea.**    Gwin's 

Curt.  530.  Wni,  1  Tuck.  (N.  Y.  Sur.)  44] 
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the  exception ;  it  has  been  held  that  the  purser  of  a  man-of-war 
is  within  this  description,  and  it  should  seem  that  it  includes  the 
whole  service,  applying  equally  to  superior  officers  up  to  the  com- 
mander-in-chief, as  to  a  common  seaman,  being  at  sea.  (ni)  And 
it  has  also  been  held  to  apply  to  merchant  seamen,  (n) 

It  has  been  held  by  Sir  H.  Jenner  Fust,  on  motion,  (o)   Persons 

,  .  _  ,.  ,  ,  .  .  1.     ,  ''•thm  the 

that,  notwithstanding  the  general  provisions  of  the  act,   excepUon 
a  minor  may  make  his  will  if  he  falls  within  the  excep-  their  wiiia^ 
tion  as  being  "  in  actual  military  service,  &c ;"  the  words   under^. 
of  the  clause  being,  "  any  soldier,  &c." 

With  respect  to  the  making  and  probate  of  the  wills  of  petty 
officers  and  seamen  in  the  queen's  service,  and  the  non-commis- 
sioned officers  of  marines,  and  marines  serving  on  board  a  ship  in 
the  queen's  service,  several  statutes  have  been  passed  containing 
legolations  calculated  to  counteract  *  the  frauds  and  impositions 
to  which  they  are  liable.  These,  however,  have  been  Provisions 
repealed,  and  other  provisions  for  the  same  purpose  sub-  6.4.&1 
stituted,  by  the  stat.  11  Geo.  4,  and  1  W.  4,  c,  20,  which  ^i wiiu* 
will  be  pointed  out  when  the  subject  of  the  probate  of  ^^  seamen, 
wills  occurs,  (p) 

It  must  be  observed  that  the  new  statute  of  wills  does  not  ex- 
tend to  any  will  made  before  January  1,  1888 ;  and  as  cases  of 
nuncupative  wills  made  at  an  earlier  date  may  still  arise,  it  is 
thought  expedient  to,  state  the  enactments  of  the  statute  of  frauds 
and  the  authorities  relating  to  them. 

By  section  19  of  that  statute,  it  is  enacted,  "  That  no  nuncupa- 
tive will  shall  be  good,  where   the   estate   thereby   be-  Statute  of 

-     ,      ,    „  ,     ,  ,  ..    7  .  ,       ,         .      frauds, 

queathed  shall  exceed  the  value  of  thirty  pounds^  that  is  s.i9: 
not  proved  by  the  oaths  of  three  witnesses  (at  the  least)  that  were 
present  at  the  making  thereof,  nor  unless  it  be  proved  howanun- 
that  the  testator,  at  the  time  of  pronouncing  the  same,   ^^fi^^ust 
did  bid  the  persons  present,  or  some  of  them,  bear  wit-   ^  ™*^®- 
ness  that  such  was  his  will,  or  to  that  e£Eect ;  nor  unless  such  nun- 
cupatiTe  will  were  made  in  the  time  of  the  last  sickness  of  the  de- 
ceased ;  and  in  the  house  of  his  or  her  habitation  or  dwelling,  or 

(m)  In  the  Goods  of  Hays,  2  Cnrt.  steamer.     Ex  parte  Thompson,  4  Bradf. 

33S.  Sur.  154.] 

(a)  Morrell  r.  Morrell,  1  Hagg.  51 ;  In  (o)  In  the  Goods  of  Karqnhar,  4  Noteti 

the  Goods  of  Milligan,  2  Robert.  108 ;  In  of  Gas.  651,  652. 

the  Goods  of  Parker,  2  Sw.  &  Tr.  375.  (p)  See/)ost,  pt.  i.  bk.  ly.  ch.  it. 
I  To  a  purser  on  board  of  an  Atlaotic 

[119] 


166  OP  NUNCUPATIVE  WILLS.  [PT.  I,  BK.  II. 

where  he  or  she  hath  been  resident  for  the  space  of  ten  days,  or 
more,  next  before  the  making  of  such  will,  except  where  such  per- 
son was  surprised  or  taken  sick,  being  from  his  own  home,  and 
died  before  he  returned  to  the  place  of  his  or  her  dwelling.^* 
s.  20,  it  And  by  section  20,  ^^  After  six  months  passed  after 

into  writ-  the  Speaking  of  the  pretended  testamentary  words,  no 
Sldays^r  testimony  shall  be  received  to  prove  any  will  nuncupa- 
Ucannot*  *^^®»  except  the  ^aid  testimony,  or  the  substance  thereof, 
be  proved  ^ere  Committed  to  writing  within  six  days  after  the 
months.       making  of  the  said  will." 

And  by  section  21,  "  No  letters  testamentary,  or  probate  of 
S.  21:  ^°y  nuncupative  will,  shall  pass  the  seal  of  any  court  till 

proved^  ^   fourteen  days  at  the  least  after  the  decease  of  the  testator 
•  ^®  ^*^^^y  expired,  nor  shall  any  nuncupative  will  be  at  any 

next  of  kin,   time  received  to  be  proved,  unless  process  have  first 
issued  to  call  *  in  the  widow  or  next  of  kindred  to  the 
deceased,  to  the  end  they  may  contest  the  same  if  they  please." 

And  by  section  22,  it  is  further  enacted,  ^^  That  no  will,  in  writ- 
8. 22:  writ-  ing,  Concerning  any  goods  or  chattels,  or  personal  estate, 
personal  shall  be  repealed,  nor  shall  any  clause,  devise,  or  bequest 
not^*^^  therein,  be  altered  or  changed  by  any  words,  or  will  by 
2tMed  b^  ^^^^  ^*  mouth  only,  except  the  same  be  in  the  Ufe  of  the 
anuncupa-  testator  Committed  to  writing,  and  after  the   writing 

tivedispo-       1  1.  1  , 

sition.  thereof  read  unto  the  testator,  and  allowed  by  him,  and 

proved  to  be  so  done  by  three  witnesses  at  the  least." 

With  respect  to  the  witnesses  required  by  the  19th  section,  it 
Stat.  4         is  declared  by  the  statute  4  Ann.  c.  16,  s.  14,  that  ^^  aU 

A  _-,      M       tit 

*    such  witnesses  as  are  and  ought  to  be  allowed  to  be  good 

urii  *■     '*■ 

nesses  are  witnesses  upou  trials  at  law,  by  the  laws  and  customs  of 
deemed  ^^^  realm,  shall  be  deemed  good  witnesses  to  prove  any 
good.  nuncupative  will,  or  any  thing  relating  thereunto." 

"Thus,"  says  Mr.  Justice  Blackstone,  "hath  the  legislature 
Summaiy  provided  against  any  frauds  in  setting  up  nuncupative 
tions  on^'  wills,  by  80  numerous  a  train  of  requisites,  that  the  thing 
tivrwiUs  itself  has  fallen  into  disuse,  and  it  is  hardly  ever  beard 
^Mk-*^'  of  bat  in  the  only  instance  where  favor  ought  to  be 
stone.  shown  to  it,  when  the  testator  is  surprised  by  sudden 

and  violent  sickness.  The  testamentary  words  must  be  spoken 
with  an  intent  to  bequeath,  not  any  loose  idle  discourse  in  his  ill- 
ness ;  for  he  must  require  the  bystanders  to  bear  witness  to  his 
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intention ;  the  will  must  be  made  at  home,  or  among  his  family 
or  friends,  unless  by  unavoidable  accident:  (^p^)  to  prevent  impo- 
sitions from  strangers,  it  must  be  in  his  lait  sickness  ;  (^p^)  for  if 
he  recovers,  he  may  alter  his  dispositions,  and  has  time  to  make  a 
written  will.  ( p^^  It  must  not  be  proved  at  too  long  a  distance 
from  the  testator's  death,  lest  the  words  should  escape  the  mem- 
ory of  the  witnesses  ;  nor  yet  too  hastily,  and  without  notice,  lest 
the  family  of  the  testator  should  be  put  to  inconvenience  or 
surprised."  (y) 

*  The  words  of  the  statute  of  frauds,  with  respect  to  nuncupa- 
tive wills,  have  always  been  construed  strictly,  and  all  Thn  stat- 
its  provisions  must   be  completely  complied  with,  (r)   q^q^m- 
Accordingly  the  enactnient,  that  no  nuncupative  will  ^^^gjjjjj 
shall  be  good  that  **  is  not  proved  by  the  oath  of  three  strictly. 
witne9%e9^^  has  been  held  to  make  such  a  will  invalid,  where  one 
of  three  witnesses  present  died  before  he  could  make  proof,  (s) 

The  statute  is  also  strictly  construed  with  respect  to  its  requi- 
sition, that  the  testator  shall  bid  the  persons  present,   strictness 
or  some  of  them,  bear  witness  that  such  is  his  will,  or  "ij^* 
to   that  effect ;  which  is  technically  called  the  rogatio  *«<»«»»• 
te^tium.    Thus,  where  a  mother  in  her  last  sickness  called  sev- 

(p^)  [See  Marks  v.  Bryant,  4  Hen.  &  M.  254  ;  Werkheiser  v.  Werkheiser,  6  Watts 

91';    Nowlin    v.  Soott,  10  Grattan,  64;  &S.  184;  O'Neill  v.  Smith,  33  Md.  569.] 

Sjkes  V.  Sjkes,  S  Stew.  (Ala.)  364;  Gib-  {p^)  [If  the  testator  rocoYer,even  when 

ton  V.  Gibson,  1  Miss.  864.]  be  has  made  a  nancnpative  will  with  all 

(f^)  [And  when  the  extremity  of  the  dne  formality,  it  becomes   of  no  force. 

testator's  illness  prevented  a  written  will.  Prince  r.  Hazel  ton,  20  John.  502 ;  Magee 

Boyer  v.  Frick,  4  Watts  &  8.  357;  Tar-  v.  McNeil,  41  Miss.  17.] 

nail's  Will,  4  Rawle,  46 ;  Strieker  r.  Groves,  {q)  2  Bl.  Com.  501.    An  instance  of  a 

5  Whart.  397 ;  Porter's  Appeal,  10  Barr,  nuncnpative  will  being  established  may 
254 ;  Werkheiser  v.  Werkheiser,  6  Watts  be  fonnd  in  the  case  of  Freeman  v.  Free- 

6  S.  184;  Hans  v.  Palmer,  21  Penn.  St.  man,  1  Gas.  temp.  Lee,  343. 

296  ;  Prince  v.  Hazleton,  20  John.  502 ;  (r)  Bennett  v.  Jackson,  2  Phillim.  190; 

Hobbamd  r.Hnbbard,  12  Barb.  148;  Kelly  Lemann  v.  Bonsall,  1  Add.  389  ;  [Ridley 

9.  Kelly,  9  B.  Mon.  553.  The  words  "  last  v.  Coleman,  1    Sneed,  616 ;    Welling  v. 

sickness"  hare  not  in  all  cases  been  held  O wings,  9  Gill,  467  ;  Lacas  v,  Goff,  33 

to  mean  the  Tery  last  extremity  of  life.  Miss.  629.      Nancupatire  wills  are  not 

See  Johnson  v.  Glasscock,  2  Ala.  N.  S.  favored  in  the  law.    Mitchell  v,  Vickers, 

218.    Bat  in  cases  of  lingering  disease,  20  Texas,  377.] 

tlKragh  finally  proring  fatal,  it  mnst  come  (s)  Phillips  v.  St.  Clement's  Danes,  1 

to  the  last  day,  if  not  to  the  last  hour,  Abr.  £q.  Cas.  404 ;  also  reported  in  Swinb. 

to  justify  a  nancnpative  will.    Prince  v.  6tli  ed.  60.    [See  Mitchell  v.  Vickers,  20 

Hazleton,  20  John.  502;  Yamall's  Will,  Texas,  377.] 
4  Rawle,  46;  Porter's  Appeal,  10  Barr, 
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eral  of  her  children,  and  the  daughter  of  the  person  with  whom 
she  lodged,  to  her  bedside,  and  declared  her  wishes  as  to  the 
disposition  of  her  effects,  and  the  conduct  of  her  family  after  her 
death,  such  declaration  was  held  inadmissible  to  probate,  as  a 
nuncupative  will,  on  account  of  the  want  of  rog<Uio  testium ;  for 
the  words  of  the  statute  are  very  strong,  and  must  be  held  strictly 
that  the  deceased  shall  call  upon  the  persons  present  to  bear  wit-> 
'  ness  to  the  act ;  he  must  declare  that  the  words  were  spoken  with 
the  intention  of  making  a  will  at  the  time.(^) 

So  little  are  nuncupative  wills  favorites  with  the  ecclesiastical 
Strictness  courts,  that  not  only  must  all  the  provisions  of  the  stat- 
faetvm  of  ^^  of  frauds  be  strictly  complied  with  to  enable  such  a 
?iv"w1u'**"  will  to  probate ;  but  added  to  this,  and  independent  of 
d*nt?A"h  ^^^^  statute  altogether,  the  factum  of  a  nuncupative  will 
statute.  requires  to  be  proved  by  evidence  more  strict  and  strin- 
gent than  that  of  a  written  one,  in  every  single  particular,  (u) 
This  is  requisite  in  consideration  of  the  facilities  with  which  frauds 
*  in  setting  up  nuncupative  wills  are  obviously  attended ;  facili- 
ties which  absolutely  require  to  be  counteracted  by  courts  insisting 
on  the  strictest  proofs  as  to  the  "/cwr^a"  of  such  alleged  wills. 
Hence  the  testamentary  capacity  of  the  deceased,  and  the  animus 
testandi  at  the  time  of  the  alleged  nuncupation,  must  appear,  in 
the  case  of  a  nuncupative  will,  by  the  clearest  and  most  indis- 
putable testimony,  (a;) 

{t)  Bennett  v.  Jackson,  2  Phillim.  190.  number  of  witnesses  must  ftU  be  present 
See,  also,  Parsons  v.  Miller,  and  Darn-  and  called  on  at  the  same  time  to  attest 
Brooke  r.  Silverside,  cited  by  Sir  John  the  wiU.  Yamall's  Will,  4  Rawle,  46; 
Nicholl,  in  his  judf>;ment,  2  PbilUm.  192 ;  Prince  v.  Hazelton,  SO  John.  505;  Hana  r. 
and  Richards  v.  Richards,  2  Cas.  temp.  Palmer,  21  Penn.  St.  296 :  Weeden  r. 
Lee,  588;  [Babineau  v.  Le  Blanc,  14  La.  Bardett,  6  Munf.  123;  Tally  v.  Batter- 
Ann.  729 ;  Gamer  v,  Lansford,  20  Miss,  "worth,  10  Yerger,  501  ;  Rankin  v.  Ran  km, 
568;  Gwin  v.  Wright,  8  Huraph.  639;  9  Ired.i56  ;  Offat  r.  Offut,3  B.  Men.  162; 
Iladen  v.  Bradshaw,  I  Wins.  (N.  C.)  263;  Reese  v.  Hawthorn,  10  Grattan,  531 ;  Par- 
Taylor's  Appeal,  47  Penn.  St.  31 ;  Winn  sons  v.  Pan^ons,  8  Greenl.  298  ;  Wester  r. 
V,  Bob,  3  Leigh,  140 ;  Haus  v.  Palmer,  21  Wester,  5  Jones  Law,  95.  But  see  Port- 
Penn.  St.  296 ;  Dockum  v.  Robinson,  26  wood  v.  Hunter,  6  B.  Mon.  538.] 
N.  H.  372 ;  Brown  t;.  Brown,  2  Murph.  («)  Lemann  v.  Bonaall,  1  Add.  889 ; 
350;  Dawson's  Appeal,  23  Wise.  69;  [Parsons  v.  Parsons,  2  Greenl.  298 ;  Wel- 
Smith  i;.  Smith,  63  N.  Car.  637 ;  Amett  ling  v.  Owings,  9  Gill,  467 ;  Bronson  r. 
V.  Amett,  27  III.  247  ;  Sampson  v.  Brown-  Burnett,  1  Chand.  (Wise.)  136 ;  Woods  r. 
ing,  22  Geo.  293.  It  is  not  enongh  that  Ridley,  27  MiBs.  119;  Rankin  o.  Rankin, 
the  alleged  testator  declare  his  will  first  in  9  Ired.  156.] 

the  presence  of  one  witness,  and  afterwards  (ar)  1  Add.  389,  390.    [It  should  appear 

in  the  presence  of  another.    The  requisite  that  the  deceased,  at  the  time  he  spoke  the 
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It  is  laid  down  in  a  book  of  authority  (y)  that  a  nuncu-  ^  °"°<^^: . 

,  pftu  1  c  will 

pative  testament  may  be  made,  not  only  by  the  proper   may  be 
motion  of  the  testator,  but  also  at  the  interrogation  of  interroga- 
another.  '""*'*• 

It  has  already  appeared  that  by  the  twenty-second  section 
of  the  statute  of  frauds  it  is  provided,  that  no  written  S.  22  of 
will  shall  be  repealed  or  altered  by  any  words  or  vill  by  does'*not*  * 
word  of  mouth  only.  It  has,  however  been  held,  that  f™ed^ 
this  section  does  not  prevent  a  nuncupative  provision  i<?gaciea: 
(made  according  to  the  restrictions  of  the  statute)  of  a  lapsed 
legacy.  Thus,  where  one  made  his  will,  and  his  wife  executrix, 
and  gave  her  all  the  residuum  of  his  estate  after  certain  legacies 
paid  ;  she  died  in  the  testator's  lifetime,  and  he,  having  notice  of 
her  death,  made  an  nuncupative  codicil,  and  gave  to  another  all 
that  he  had  given  to  his  wife ;  and  the  single  question  was,  whether 
the  nuncupative  codicil  was  allowable  notwithstanding  this  clause 
of  the  statute  of  frauds.  And  it  was  held  at  the  delegates  that, 
as  this  ease  was,  the  nuncupative  will  was  good ;  for,  by  the  death 
of  the  wife  before  the  testator,  the  devise  of  the  residuum  became 
totally  void ;  and  so  there  was  no  will  as  to  that  part ;  and  there- 
fore the  nuncupative  codicil  was  quasi  a  new  will  for  so  much, 
and  was  no  alteration  of  the  will  as  to  that ;  because  there  was 
no  such  will,  its  operation  being  determined.  (2;) 

alleged  testamentary  words,  had  the  pres-  establish  sach  a  paper  as  a  nuncupative 

ent  intention  to  make  his  will,  and  spoke  will,  however,  it  mast  appear  to  contain 

ibe  words  with  sack  intention  ;  Winn  v.  the  final  determination  of  the  testator  as 

Bob,  3  Leigh,  140 ;  see  Qibson  v,  Gibson,  to  the  disposition  of  the  estate,  and  his 

Walker  (Miss.),  364;  Reese  v.  Hawthorn,  whole  will  respecting  it    Winn  v.  Bob,  8 

10  Grattan,  458 ;  Dockum  v.  Robinson,  26  Leigh,  140 ;  Rochelle  v.  Rochelle,  10  Leigh, 

N.  H.  372 ;  and  for  the  purpose  of  hav-  125  ;  Malone  v.  Harper,  2  Stew.  &  P.  454  ; 

ing  the  rery  words,  uttered  by  him  at  the  Reese   v.  Hawthorn,   10    Grattan,    648 ; 

time,  consdtate  his  will.    Gould  t^.  SaiToUl,  Dockum  v.  Robinson,  26  N.  H.  372.    As 

39Vt.498.    Li  Kentneky,  a  paper  not  per-  to  the  evidence  sufficient  to  establish  a 

fccted  as  a  written  will,  may  be  considered  iKiRcnpative  will,  see  Smith  v.  Thurman, 

as  a  nancupative  will,  where  its  comple-  2  Hcisk.  (Tenn.)  110.    It  is  said  that  a 

tioQ  is  prevented  by  the  act  of  God.  Offutt  signed  writing  cannot  be  a  nuncupative 

V.  Otfiitt,  3  B.  Mon.  162.   So  in  some  other  will.    Stamper  v.   Hooks,  22   Geo.  603; 

Statea.    Mason  v.  Danman,  1  Mnnf.  456 ;  Reese  r.  Hawthorn,  10  Grattan,  548.    But 

Boofter  r.  Rogers,  9  Gill,  44;  Frierson  v,  see  Botsfoid  v.  Krake,  1  Abb.  Pr.  (14.  S.) 

Beale,  7  Geo.  438;  Parkison  v.  Parkison,  112.] 

12  Sm.  &  M.  673 ;  Aaraad  1;.  Wilt,  9  Penn.        (y)  Swinb.  pt.  1,  s.  12,  pi.  6. 
St.  54 ;  Phoebe  v.  Boggess,  I  Grattan,  129.        (2)  Robinson's  case.  Sir  T.  Raym.  334 ; 

Hot   see  Dockum  v.  Robinson,  20  N.  H.  Com.  Dig.  Devise,  C. 
372  ;  In  re  Hebden,  20  N.  J.  Eq.  473.    To 
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And  it  was  held  in  the  last  case,  that  if  any  part  of  a  will  in 
or  a  void  writing  was  made  by  force  of  fraud,  the  thing  so  given 
legacy:  ^^^  specified  in  such  part  might  be  devised  by  a  nun- 
cupative codicil ;  for  such  part  as  was  so  obtaii>;;d  was  no 
part  of  the  will ;  and  therefore  such  codicil  would  be  no  alter- 
ation *of  what  was  not,  but  would  be  an  ori^nal  will  for  so 
much,  (a) 

And  it  was  also  held  in  the  last  case,  that  if  A.  be  possessed 
of   an   estate  of  1,000Z.,  and  by  will  in  writinsr  tnves 

or  prop-  '  '  J  o   o 

erty  not       600Z.  of  it  to  B.,  he  may  give   the  residue  by  a  nun- 

disposed  of  ,  •11*  11  1  1 

bv  the  pre-  cupative  Will,   80  as    he    does  not    alter  the    execu- 

V10U8  will.      ,  ^Tv 

tor.  (6) 

It  seems  that  a  disposition  not  valid  as  a  nuncupative  will,  by 

Adisposi-    reason  of  non-compliance  with  the  forms  and  circum- 

^^n  "lot       stances  required  by  the  statute  of  frauds,  may  in  some 

noncapa-     cases  be  Supported  as  a  trust  in  equity.     Thus,  where 

tive  will  A       ./ 

may  some-  a  daughter  deposited  1801.  in  the  hands  of  her  mother, 
supported  2"^d  then  made  her  will,  and  gave  several  legacies,  and 
as  a  trust,  made  her  mother  executrix,  but  took  no  manner  of  notice 
of  the  180Z. ;  but  afterwards  by  word  of  mouth  desired  her  mother, 
if  she  thought  fit,  to  give  the  180{.  to  her  niece ;  and  on  a  bill 
filed  by  the  niece  for  this  sum,  it  was  proved  in  the  cause  for 
the  plaintiff,  that  the  daughter  after  making  the  will  had  said 
she  had  left  her  niece  180L  as  a  legacy,  but  the  parol  declara- 
tion of  the  daughter  appeared  only  by  the  answer  of  the  mother 
upon  oath ;  it  was  agreed  that  this  was  not  good  as  a  nuncu- 
pative will,  being  above  80Z.  and  not  reduced  into  writing 
within  six  days  after  the  speaking,  as  the  statute  of  frauds 
requires ;  but  the  mother  was  decreed  to  be  a  trustee  for  the 
niece,  (c) 

In  a  late  case,  where  the  testator  made  a  vnritten  will  in  Eng- 
Whedier  land,  and  afterwards  a  nuncupative  will  in  Peru,  not  in 
8.22^ap^'  conformity  with  the  statute  of  frauds,  with  a  general 
nuncupi  revocatory  clause,  and  probate  thereof  was  obtained  in 
tive  will       Peru  ;  Sir  John  NichoU  said  there  miirht  be  some  doubt 

made  ,         ® 

abroad.        whether  the  twenty-second  section  of  the  statute  ap- 

(a)  Robinson's  case,  Sir  T.  Raym.  334 ;        (c)  Nab  v.  Nab,  10  Mod.  404;  1   Eq. 
Com.  Dig.  Devise,  C.  Ca.  Abr.  404,  pi.  3 ;  Gilb.  Rep.  Eq.  146. 

(6)  lb. 
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plied  to  such  a  nnncupative  will ;  but  the  other  circumstances  of 
the  case  made  it  unnecessary  to  decide  that  point.  ((2) 

((/)  In  re  Moresby,  1  Hagg.  380.  The  o.  Hemming,  S  Gas.  temp.  Lee,  495.  See 
ilaCDte  of  frauds  has  often  been  held  at  post,  pt  i.  bk.  iv.  ch.  iii.  §  vi.  [See  Slo- 
ths conncil  board  not  to  apply  to  the  comb  v.  Slooomb,  13  Allen,  38,  cited  ante, 
plintationB.    Bj  Sir  G.  Lee  in  Serocold  117,  note  (c^).] 
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•CHAPTER  THE  THIRD. 

OF  THE  BBVOOATION  OP  WILM  OP  PBRSONALTT. 

Thebe  has  already  been  occasion  to  observe  that  a  will  is  in 
...  all  cases  whatever  a  revocable  instrument.  For  though 
tory  and  a  man  may  make  his  testament  and  last  will  irrevocable 
natimofa  in  the  strongest  and  most  express  terms,  yet  he  may 
^'  '  revoke  it ;  because  his  own  act  and  deed  cannot  alter 

the  judgment  of  law  to  make  that  irrevocable  which  is  of  its  own 
nature  revocable,  (a)  A  will  is,  therefore,  said  to  be  ambulatory 
until  the  death  of  the  testator.  (() 

It  has  already  been  stated  that  a  mutual  and  conjoint  will  is 
Mutual  unknown  to  the  testamentary  law  of  this  country.  (<?) 
wiiirwheth-  One  grouud  of  objection  to  such  an  instrument  as  tes- 

er  ever  .      •        . 

irrevocable  tamentary,  is  its  irrevocability.  ((?*)  However,  such  a 
"  ***"*  ^'  will  may,  it  should  seem  in  some  cases,  be  enforced  in 
equity  as  a  compact,  (c^)  In  Dufour  v.  Pereira,  ((2)  Mrs.  Camilla 
Rancer,  the  wife  of  Mr.  Rancer,  being  entitled  to  a  legacy  under 
the  will  of  her  aunt,  she  and  her  husband  agreed  to  make  a  mutual 
will,  which  they  did,  and  both  executed  it ;  the  husband  died ; 
the  wife  proved  his  will,  and  afterwards  made  another  will.     And 

(a)  Vjnior's  case,  8  Co.  82  a;  Swinb.  454.  An  oral  promise  to  make  a  will  of 
pt  7,  s.  14,  pi.  2.  all  the  testator's  property,  real  and  per- 

(b)  The  making  of  a  will  is  but  the  in-  sonal,  in  favor  of  a  person  who  in  consid- 
caption  of  it,  and  it  doth  not  take  ciFect  eration  thereof  agreed  to  make  a  simOar 
till  the  death  of  the  testator;  for  omne  tes-  will  in  favor  of  the  first  testator,  and  made 
tamejUum  morte  conMummaium  est,  et  oo/tin-  one  accordingly,  was  held  to  be  a  con- 
fab est  ambulatoria  usque  ad  extremum  VUcs  tract  for  the  sale  of  lands,  within  the  stat- 
exitum.  Then  it  would  be  against  the  ute  of  frauds,  almost  the  entire  property 
nature  of  a  will  to  be  so  absolute  that  of  both  parties  being  real  estate.  Qonld 
he  who  makes  it  cannot  countermand  it.  v.  Mansfield,  103  Mass.  408.  See  Caton 
Forse  &  Hembling's  case,  4  Co.  61  6.  v,  Caton,  L.  R.  1  Ch.  Ap.  137  ;  Harder  v. 

(c)  AnU,  10.  Harder,   2   Sandf.  Ch.   17  ;   Johnson  v. 
(ci)  [Sec    Schumaker    p.  Schmidt,  44    Hubbell,  2  Stockt  Ch.  332.] 

Ala.  454 ;  ante,  10,  and  notes.]  (d)  1   Dick.  419.     [See  Bynnm  v.  By- 

(c>)  [Schumaker  v,  Schmidt,  44  Ala.    num,  1 1  Ired.  632.] 
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the  questdon  was,  whether  it  was  in  the  power  of  the  wife  to  revoke 
the  mutual  will.  Lord  Camden  C.  ^^  This  question  arises  on  a 
mutual  will  of  the  husband  and  wife ;  the  will  is  jointly  executed 
by  them  ;  *  what  the  wife  disposes  of,  is  the  residue  of  her  aunt's 
estate,  given  to  her  by  her  will.  I  do  not  find  the  cases  go  so 
feur  as  to  consider  a  legacy  to  a  wife  as  excluding  the  husband  by 
implication  ;.  but  there  is  no  occasion  to  determine  that  question : 
the  question  is,  as  the  husband  by  the  mutual  will  assents  to  his 
wife's  right,  and  makes  it  separate,  whether  the  second  will  by 
the  wife  is  to  be  considered  as  void.  It  struck  me  at  first,  more 
from  the  novelty  of  the  thing  than  its  difficulty.  The  case  must 
be  decided  by  the  laws  of  this  country.  The  will  was  made  here ; 
the  parties  lived  here ;  and  the  funds  are  here.  Consider  how  far 
the  mutual  will  is  binding,  and  whether  the  accepting  of  the 
l^acies  under  it  by  the  survivor  is  not  a  confirmation  of  it.  I  am 
of  opinion  it  is.  It  might  have  been  revoked  by  both  jointly,  it 
might  have  been  revoked  separately,  provided  the  party  who  in- 
tended it  had  given  notice  to  the  other  of  such  revocation.     But 

1  cannot  be  of  opinion  that  either  of  them  could,  during  their 
joint  lives,  do  it  secretly ;  or  that  after  the  death  of  either,  it 
could  be  done  by  the  survivor  by  another  will.  It  is  a  contract 
between  the  parties,  which  cannot  be  rescinded  but  by  the  con- 
sent of  both.  The  first  that  dies  carries  his  part  of  the  contract 
into  execution.  Will  the  court  afterwards  permit  the  other  to 
break  the  contract?  Certainly  not.  The  defendant,  Camilla 
Rancer,  hath  taken  the  benefit  of  the  bequest  in  her  favor  by  the 
mutual  will,  and  hath  proved  it  as  such ;  she  hath  thereby  cer- 
tainly confirmed  it ;  and  therefore  I  am  of  opinion  the  last  will 
of  the  wife,  so  far  as  it  breaks  in  upon  the  mutual  will,  is  void. 
And  I  declare,  that  Mrs.  Camilla  Rancer,  having  proved  the 
mutual  will  after  her  husband's  death,  and  having  possessed  all 
his  personal  estate,  and  enjoyed  the  interest  thereof  during  her 
life,  hath  by  those  acts  bound  her  assets  to  make  good  all  her 
bequests  in  the  said  mutual  will ;  and  therefore  let  the  necessary 
accounts  be  taken."  (e) 

This  case  was  succeeded  bj  that  of  Walpole  v.  Lord  *  Orf  ord,  (/) 
where  the  will  of   George,  Earl  of  Orford,  made  in  1756,  and 

(«)  See  this  judgment  alio  reported  in        (/)  3  Yes.  402. 

2  Harg.  Jnrid.  Axg.  272 ;  2  Harg.  Jnrid. 
101. 
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Horace  Lord  Walpole's  codicil  of  the  same  date,  made  in  conceit^ 
constituted,  in  effect,  a  mutual  will.  Horace  Lord  Walpole  died 
in  1^57,  without  revoking  his  part  of  the  mutual  will,  namely, 
the  codicil  of  1766.  George,  Earl  of  Orford,  died  in  1791 ;  when 
it  appeared  that  he  had  made  a  codicil  in  1776 ;  and  this,  by 
reason  of  a  reference  to  his  last  will,  bearing  date  in  1752,  was 
construed  a  revocation  of  his  part  of  the  mutual  will,  namely, 
the  will  of  1756.  A  case  was  then  raised  in  equity,  that  the 
mutual  will  of  1756  became  irrevocable  on  the  death  of  Lord 
Walpole^in  1757,  though  it  was  admitted  to  have  been  revoca- 
ble by  either  during  the  joint  lives  of  Lord  Walpole  and  Lord 
Orford,  with  notice  to  the  other.  And  the  judgment  of  Lord 
Camden,  in  Dufour  v.  Pereira,  was  mainly  relied  on  in  support  of 
that  position.  Lord  Loughborough,  however,  refused  to  enforce 
the  compact  of  the  mutual  will ;  but  this  was  chiefly,  it  seems, 
by  reason  of  the  uncertainty,  and,  in  some  sense,  unfairness,  of  the 
compact;  so  that  it  leaves  the  principle  of  Lord  Camden's  de- 
cision in  Dufour  v.  Pereira  wholly  unshaken.  (^) 

And  here  it  may  be  right  to  mention  the  case  of  Loftus  v. 
Will  held  Maw.  (k)  lu  that  case  the  testator  induced  his  niece 
where  Uffa*  ^  reside  with  him  as  his  housekeeper,  on  a  promise  that 
^  ^Ah'  ^^  would  leave  her  certain  property  by  his  will;  and  he 
to  render  executed  a  codicil  to  that  effect,  which  he  took  his  niece 
the  testa-  to  his  Solicitor's  office  to  see,  in  order  to  satisfy  her  mind 
**^*  and  to  induce  her  to  continue  in  his  service,  and  by 

these  means  did  induce  her  so  to  continue ;  but  subsequently,  by 
another  codicil,  he  revoked  that  which  he  had  so  made  in  her 
favor  :  and  Stuart  V.  C.  held  that,  as  the  niece  had  been  in- 
duced to  render  valuable  services  to  the  testator  on  *  the  faith 
of  the  representation,  that  by  so  doing  she  would  become  entitled 
to  the  benefit  of  the  trusts  created  in  her  favor  by  the  codicil,  the 
testator  had  no  right  to  revoke  it ;  and  therefore  his  honor  de- 
creed that  the  trusts  in  her  favor  thereby  declared  should  be  per- 
formed. 

By  stat.  1  Vict.  c.  26,  s.  20,  it  is  enacted,  '^  that  no  will  or 

ig)  See  1  Add.  278,  note  by  the  learned  Arg.  272 ;  2  Jurid.  Ex.  101.    See,  alao, 

reporter  to   Hobson  v.  Blackbam,  and  Chester  v.  Urwick,  23  Beav.  407. 
also  Mr.  Hargraye's  remarks  on  the  case        (A)  3  Gi£  692. 
of  Walpole  V.  Lord  Orford,  in  2  Jurid. 
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codicil,  or  any  part  thereof,  shall  be  revoked  otherwise  i  vict.  c 

than  as  aforesaid  [t.  e.  by  marriage  under  sect.  18],  Nowi??to 

or  by  another  will  or  codicil  executed  in  manner  here-  be  revoked 

inbefore  required,  or  by  some  writing  declaring  an  inten-  other  wiu 

tion  to  revoke  the  same  and  executed  in  the  manner  or  by  a 

in  which  a  will  is  hereinbefore  required  to  be  executed,  ^"ted^iike 

or  by  the  burning,  tearing,  or  otherwise  destroying  the  J/destruc- 

same  by  the  testator,  or  by  some  person  in  his  presence  **®"  • 
and  by  his  direction,  with  the  intention  of  revoking  the  same."(A^) 

(Ai)  [The  sixth  section  of  the  statute  of  v.  Mahaffej,  10  Ohio  St.  204;  Lawyer  v, 
fraads  enncts  that  no  devise  in  writing  of  Smith,  8  Mich.  411 ;  Belden  v.  Carter,  4 
lands,  &c.  nor  any  clause  thereof,  shall  be  Day,  66;  Hay  v.  Walton,  2  A.  K.  Marsh. 
rerocable,  otherwise  than  by  some  other  73;  Pringle  v.  MTherson,  2  Brevard,  279 ; 
will  or  codicil  in  writing,  or  other  writing  Barksdale  v.  Barksdale,  12  Leigh,  535 ; 
declaring  the  same,  or  by  burning,  can-  Nelson  v.  Public  Administrator,  2  Bradf. 
celling,  tearing,  or  obliterating,  by  the  tea-  Sur.  210;  Graves  v.  Sheldon,  2  D.  Chip, 
tator  himself,  or  in  his  presence,  and  by  71.  Thus,  in  Massachusetts,  no  will  shall 
his  directions  and  consent ;  but  all  devises  be  revoked,  unless  by  burning,  tearing, 
and  bequests  of  lands,  &c.  shall  remain  cancelling,  or  obliterating  the  same,  with 
and  continue  in  force  (until  the  same  be  the  intention  of  revoking  it,  by  the  tes- 
burnt,  &C.),  or  unless  the  same  be  altered  tator  himself,  or  by  some  person  in  his 
by  some  other  will  or  codicil  in  writing,  presence  and  by  his  direction,  or  by  some 
or  other  writing  of  the  devisor,  signed  in  other  will,  codicil,  or  writing,  signed,  at- 
the  presence  of  three  or  four  witnesses  de-  tested,  and  subscribed  in  the  manner  pro- 
curing the  same.  It  will  be  observed  that  vided  for  making  a  will;  but  nothing  con- 
the  revocation  by  burning,  &c.  was  not  tained  in  this  section  shall  prevent  the 
required  to  be  attested  by  witnesses.  But  revocation  implied  by  law  from  subse- 
see  Bulkley  v.  Redmond,  2  Bradf.  Sur.  quent  changes  in  the  condition  and  cir- 
281.  These  provisions,  in  the  statute  of  cumstances  of  the  testator.  Genl.  Sts. 
frauds,  respecting  the  revocation  of  wills,  c.  92  §  11.  Corresponding  and  similar 
have  in  substance  been  very  generally  provisions  will  be  found  in  the  statutes  of 
adopted  in  the  American  States,  both  as  other  states.  See  Bayley  v.  Bailey,  5  Ciish. 
to  wills  of  real  and  of  personal  estate.  245;  Laugh  ton  v,  Atkins,  1  Pick.  535; 
''To  prevent  the  admission,"  says  Chan-  Reid  v.  Borland,  14  Mass.  208.  In  Iowa, 
cellor  Kent,  "  of  loose  and  uncertain  testi-  wills  can  be  revoked,  in  whole  or  in  part, 
raony,  countervailing  the  operation  of  an  only  by  being  cancelled  or  destroyed  by 
instrument  made  with  the  formalities  pre-  the  act  or  direction  of  the  testator  with 
scribed,  it  is  provided  that  the  revocation  the  intention  of  so  revoking  them,  or  by 
mnst  be  by  another  instrument  executed  the  execution  of  subsequent  wills  ;  when 
in  the  same  manner,  or  else  by  burning,  done  by  cancellation,  the  revocation  re- 
cancelling,  tearing,  or  obliterating  the  same  quires  to  be  witnessed  in  the  same  manner 
by  the  testator  himself,  or  in  his  presence,  as  the  execution  of  a  new  will.  Laws  of 
and  by  his  direction.  This  is  the  Ian-  Iowa  (Revis.  of  1860),  407,  §§  2320,  2321. 
gnage  of  the  English  statute  of  frauds,  and  As  to  the  revocation  of  wills  in  Connecti- 
of  the  statute  law  of  every  part  of  the  cut,  see  Card  v.  Grinman,  5  Conn.  164; 
United  States."  4  Kent,  520,  521.  See  Witter  v.  Mott,  2  Conn.  67 ;  Brant  t;.  Wil- 
White  r.  Casten,  1  Jones  Law  (N.  Car.),  son,  8  Conn.  56.  In  Delaware,  see  Smith 
197;  Clark  r.  Smith,  34  Barb.  140;  Kent  v,  Dolby,  4  Harring.  350.    In  Pennsyl- 
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Hence  it  appears  that  there  is  a  distinction  between  a  will  or  a 
codicil,  and  some  writing.  Accordingly,  where  at  the  foot  of  his 
will  the  deceased  wrote  a  memorandam  to  the  effect,  ^^  This  will 
was  cancelled  this  day,"  and  he  duly  exectited  such  memorandum 
in  the  presence  of  two  witnesses,  it  was  held  that  such  menio> 
randam  was  not  a  will  or  codicil,  but  only  a  writing  which  could 
not  be  admitted  to  probate,  (t)  But  the  propriety  of  this  de- 
cision may  be  doubted.  Surely  the  memorandum  was  ^^  a  writing 
declaring  an  intention  to  revoke."  (<*) 

And  by  sect.  21,  it  is  further  enacted,  ^^  that  no  obliteration, 

1  Vict.  c.  interlineation,  or  other  alteration  made  in  any  will  after 
No  altera-  the  execution  thereof  shall  be  valid  or  have  any  effect, 
win  Bhafi  except  so  far  as  the  words  or  effect  of  the  will  before 
effect  uii^  such  alteration  shall  not  be  apparent,  unless  such  altera- 
less  exe-  tion  shall  be  executed  in  like  manner  as  hereinbefore  is 
will.  required  for  the  execution  of  the  will ;  but  the  will,  with 
such  alteration  as  part  thereof,  shall  be  deemed  to  be  duly  exe- 
cuted if  the  signature  of  the  testator  and  the  subscription  of  the 
witnesses  *  be  made  in  the  margin  or  on  some  other  part  of  the 
will  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of 
or  opposite  to  a  memorandum  referring  to  such  alteration,  and 
written  at  the  end  or  some  other  part  of  the  will." 

By  sect.  34,  ^^  This  act  shall  not  extend  to  any  will  made  be- 
fore the  1st  day  of  January,  1888."  With  regard,  therefore,  to 
wills,  to  which  the  act  does  not  extend,  it  is  necessary  to  con- 
sider the  law  as  it  stood  at  the  time  of  the  passing  of  the  statute, 
with  respect  to  revocations,  1st,  by  cancellation,  destruction,  or 

Tania,  see  Lewis  v.  Lewis,  2  Watts  &  S.  P.  &  D.  40.    See,  also,  In  the  Goods  of 

455  ;  Lawson  v.  Morrison,  2  Dallas,  289 ;  Hicks,  L.  R.  1  P.  &  D.  683.    [The  "other 

Baptist  Church  v.  Robbarte,  2  Penn.  St.  writing"  in  the  wills  act  of  Pennsjlraoia, 

110;  Burns  v.  Bums,  4  Serg.  &  R.  297;  1833,  by  which  the  rerocation  of  a  will 

Boudinot  v.  Bradford,  2  Yeates,  170  ;  S.  C.  may  be  declared,  has  been  held  noi  to  be 

2  Dallas,  268 ;  Hine  v.  Hine,  31  Penn.  St.  a  will  of  which  probate  is  necessary.  But 
246.  A  will  can  be  revoked  only  in  man-  it  is  otherwise  when  the  revocation  is  in 
ner  provided  by  statute,  and  cannot  be  what  purports  to  be  a  will  duposing  of 
annuUed,  or  changed,  by  any  verbal  direc-  property.  Rudy  v.  Ulrich,  69  Penn.  St. 
tions  or  declarations  of  the  testator  made  177 ;  pott,  181,  note  {fi).] 

after  its  execution.    Boylan  v.  Meeker,  2  (ti)  [A  will  once  revoked  by  writton 

Dntcher,  274.     See   Lewis  v,  Lewis,  2  declaration  cannot  be  set  up  or  repub- 

Watts  &  S.  455 ;  Gaines  v.  Gaines,  2  A.  K.  lished  by  parol.    Witter  v.  Mott,  2  Conn. 

Marsh.  190  ;  Clingan   v,  Mitcheltree,  31  67  ;  Love  v,  Johnston,  12  Ired.  Law,  355 ; 

Penn.  St.  25.]  Sawyer  v.  Sawyer,  7  Jones  (Law),  174.] 
(t)  In  the  Goods  of  Fraser,  L.  R.  2 
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obliteration.  2.  By  a  subsequent  testamentary  disposition.  3.  By 
an  express  revocation  contained  in  a  will  or  codicil  or  in  any  other 
distinct  writing.  4.  By  the  republication  of  a  prior  will.  5.  By 
marriage  or  other  change  of  circumstances ;  and  therewith  of  pre- 
Bumptiye  or  implied  revocation. 

It  may  here  be  observed  that,  by  reason  of  the  above  ^  testator 

•^  ^  ^  .  cannot  au- 

enactment  contained  in  the  20th  section,  a  testator  can-  thorize  a 

not  delegate  his  power  of  revoking  the  will,  by  inserting  destroyed 

in  it  a  clause  conferring  on  another  an  authority  to  de-  death.  ^ 
stroy  it  after  his  death.  (  /  ) 

SECTION  L 

RevoccUion  by  Destruction^  Burning^    Tearing^  Cancellation^   or 

Obliteration, 

It  wiU  be  observed,  that  the  20th  section  of  the  new  statute  of 
wills  confines  the  modes  of  total  revocation  by  means  of  ivict 
any  act  done  to  the  instrument  itself,  to  "burning,  tear-  c. 26, 8.20: 
ing,  or  otherwise  deBtroying^ 

It  is  obvious,  also,  that  a  part  only  of  a  will  may  be  revoked 
in  the  manner  here  described  ;  for  the  statute  says  that  "  no  will, 
or  any  part  thereof^  shall  be  revoked  otherwise  than,  &c.  or 
by  the  burning,  tearing,  or  otherwise  destroying  the  same," 
Ac(*) 

And  as  to  partial  revocation,  it  is  further  enacted  by  *  sect.  21, 
that  no  obliteration,  interlineation,  or  other  alteration^ 
made  after  the  execution,  shall  be  valid  or  have  any 
effect  (except  so  far  as  the  words  or  effect  of  the  will  before  such 
alteration  shall  not  be  apparent),  unless  such  alteration  shall  be  ex- 
ecuted in  like  manner  as  is  required  for  the  execution  of  the  will. 

By  the  sixth  section  of  the  statute  of  frauds,  with  respect  to 
devises  of  lands,  revocations  of  this  nature  were  confined  to 
"  burning,  cancelling,  tearing,  or  obliterating  the  same."  (A^) 

This  section,  however,  did  not  extend  to  wills  of  personal  prop- 
erty ;  bat  with  respect  to  them  it  was  merely  provided,  by  sect. 

(/)  Stockwell  V.  Ritherdon,  1  Bobert.    may  be  proved  o/tumfe.    Be  North,  6  Jar. 
661,  per  Sir  H.  Jenner  Fust;  S.  C.  6    564.] 

Notes  of  Cae.  409,  414 ;  [and  if,  in  each  a        (k)  Clarke  v.  Scripps,  2  Bobert.  563, 
the  will  18  dettrojred,  its  contents    567,  by  Sir  J.  Dodson. 

(h^)  [See  afite,  1S7,  note  (A^).] 
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*  also  been  held,  that  this  presamption  is  not  at  all  varied  or  altered 
by  the  circumstance  of  a  codicil  to  the  will  having  been  duly  ex- 
ecuted. The  presumption  of  law  must  still  be  that  the  alterations 
were  made  after  the  execution  of  the  codicil;  unlesa  there  be 
proof  or  internal  evidence  to  the  contrary,  in  which  case  the  codi- 
cil, being  a  republication  of  the  will,  would  republish  the  will  with 
the  alterations.  (Q 

But  if  the  will  is  dated  before  the  1st  of  January,  1838,  the  point 
does  not  appear  to  be  yet  settled,  whether  the  presumption  is  that 
they  were  made  before  or  after  the  act  came  into  operation  ;  for 
though  they  must  be  taken  to  have  been  made  after  the  execution 
of  the  will,  it  does  not  follow  that  they  were  made  on  or  after 
January  1st,  1838.  (u)  It  may  be  observed  that  in  the  instance 
of  an  unattested  will  without  date,  where  the  case  is  bare  of  cir- 
cumstances from  which  the  time  when  it  was  made  may  be  in- 
ferred, it  has  been  held  that  the  presumption  is  that  it  was  made 
before  the  act  came  into  operation,  (t^) 

In  the  GoodB  of  Svnndin,  2  Robert.  192.  Boschetti,  18  Beav.  321,  and  pott,  pt.  i. 

Where  some  trifling  alterations  and  inter-  bk.  yi.  eh.  i. 

lineations  appeared  on  the  face  of  a  holo-  {t)  Lnshington  v.  Onslow,  6  Notes  of 

graph  will,  and  there  was  no  evidence  Cas.  183;  [Rowley  r.  Merlin,  6  Jur.  N.  S. 

whether  they  were  written  before  or  after  1165;]  In  the  Goods  of  Bradley,  5  Notes 

the  execution,  except  the  affidavit  of  an  of  Cas.  186. 

expert  that,  in  his  opinion,  they  were  (u)  See  In  the  Goods  of  Pennington,  1 
written  at  the  same  time  as  the  rest  of  the  Notes  of  Cag.  899 ;  Wynn  v.  Heverin^ 
will,  on  that  evidence  the  court  admitted  ham,  1  Coil.  630.  See,  also,  Banks  v. 
them  to  probate.  In  the  Goods  of  Hind-  Thornton,  11  Hare,  180,  per  Wood  V.  C. 
march,  L.  B.  1  P.  &  D.  807.  [See  Goods  (v)  Pechell  v.  Jenkinson,  2  Curt  273; 
of  Cadge,  L.  R.  1  P.  &  D.  543.]  It  may  ante,  68.  And  on  the  authority  of  this 
here  be  observed  that  where  probate  has  case,  and  of  In  the  Goods  of  Pennington, 
been  granted  of  a  will  made  after  the  ante,  note  (u),  Sir  C.  Cresswell  held,  had' 
new  wills  act  came  into  opention  "  with  tans,  that  the  presumption  is  the  same  as 
the  several  alterations,  interlineations,  and  to  alterations.  In  the  Goods  of  Streaker, 
erasures  appearing  thereon,"  it  must  be  28  L.  J.,  P.  M.  A  A.  SO.  See,  also,  Ben- 
taken  as  conclusively  settled  by  the  eccle-  son  v,  Benson,  L.  R.  2  P.  &  D.  179.  In 
siastical  court,  that  the  will  was,  at  its  ex-  that  case  a  will  duly  executed  before  the 
ecution,  in  the  state  in  which  it  is  found,  passing  of  the  wilhi  act,  and  remaining 
Thus  where  probate  had  been  granted  of  in  the  testator's  custody  till  his  death, 
a  will  with  cross  lines  drawn  in  ink  over  after  the  passing  of  the  wills  act,  was 
the  bequests  of  certain  legacies.  Lord  found  with  his  signature  crossed  oql  la 
Cranworth  C.  held,  that  the  testator  must  the  absence  of  evidence  as  to  the  dale 
be  taken  to  have  executed  the  instrument  when  the  crossing  out  wss  done,  the  ooort 
with  the  cross  lines  drawn  over  it,  and  his  (Lord  Pensance)  refused  to  presume  that 
meaning  was  that  the  legacies  were  not  to  it  was  before  1888,  and  therefore  pro- 
stand  part  of  the  wHL  Gann  v.  Gregory,  nonnced  for  the  will, 
a  De  G.,  Bi.  &  G.  777.    See,  also,  Shea  v. 
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With  respect  to  what  shall  amount  to  an  act  of  destruction,  if 
done  before  January  1, 1838,  sufficient  to  operate  as  a     1^.1.11 
total  revocation ;  if  the  testator  has  torn  off  or  effaced  amonnt  to 
his  *  seal  and  signature  at  the  end  of  a  will,  the  court  will  toiy  act  of 
infer  an  intention  to  revoke  the  whole  will,  this  being  t^n^ 
(until  the  passing  of  the  new  statute)  the  ordinary  mode  j^JI'i^^*^'* 
of  performing  that  operation,  (to^     Again,  where  lines  ^^^- 
were  drawn  over  the  name  of  the  testator,  this  was  held  to  amount 
to  a  revocation  by  cancellation,  (x)     So  tearing  off  the  seal  only 
of  a  will,  where  the  attestation  clause  declares  it  was  signed  and 
sealed,  has  been  held  a  cancellation,  (y)     And  the  principle  ap* 
pears  to  have  been  established,  that  if  the  intention  to  revoke  was 
apparent,  an  act  of  destruction  or  cancellation  should  carry  such 
intention  into  effect,  although  not  literally  an  effectual  destruction 
ot  cancellation,  provided  the  testator  had  completed  all  he  designed 
to  do  for  that  purpose,  (z)     Thus  in  a  case  decided  in  the  prerog- 
ative court  (afterwards  taken  up  on  appeal  to  the  del^ates,  where 
the  decisions  below  were  confirmed),  a  will  was  found  in  the  re- 
positories of  the  deceased,  and  it  appeared  that  some  one  had  care- 
fully cut  out,  apparently  with  scissors,  the  whole  of  the  instru- 
ment from  its  marginal  frame ;  the  attestation  clause  was  also  cut 
through,  but  no  part  of  the  writing ;  and  it  was  held,  that  the 
court  was  bound  to  construe  the  act  as  one  done  by  the  testatrix 
for  the  purpose  of  cancelling,  revoking,  or  destroying  the  validity 
of  the   instrument,   and  consequently   that  it  was  thereby  re- 
voked, (a) 

With  respect  to  the  acts  of  destruction  or  cancellation  done 
after  the  new  act  came  into  operation :  It  will  be  ob-  if  done 
served,  that  the  words  ^^  cancelling  **  and  ^^  obliterating,"  1,  isss. 
which  occur  in  the  statute  of  frauds,  are  omitted  in  the  20th  sec- 
tion of  the  new  statute  of  wills,  and  that  the  words  ^^  otherwise 
destroying,"  are  substituted.  It  has  been  considered  that  *  these 
latter  words  mean  modes  of  destruction  e^'uidem  generis^  as  cutting, 

(v)  Scmbj  V.  Fordham,  1  Add.  78.  {z)  See  Andrew  v.  Motley,  12  C.  B.  N. 

(x)  Slade  V.  Friend,  cited  by  Sir  G.  8.  525,  per  WUles  J. 

Lee,  S    Cai.    temp.    Lee,   34;    [Baptist  (a)  Moore  v.  Moore,  1   Fhillim.  357. 

CImrch  v.  Bobbarts,  2  Penn.  St.  110.]  See  GranUey  0.  Garthwaite,  2  Robs.  90, 

(y)  Lnmbell  v.  Lnmbell,  3  Hagg.  568.  for  an  inttance  of  eraanie  which  does  not 

See,  alao,  Daviee  9.  DaTiei,  1  Gas.  temp,  amount  to  a  cancellarion.    Bee,  also,  Mar- 

Lee,  444 ;  \poH,  138,  and  eaiee  in  note  tins  v.  Gardiner,  8  Sim.  73. 
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destroy  it ;  that  she  said  at  first,  ^^  So  I  will,  when  you  have 
made  another  ; ''  but  afterwards,  upon  his  repeated  inquiries  she 
told  him  that  she  had  destroyed  it,  though  in  fact  it  was  never 
destroyed ;  that  she  believed  he  imagined  that  it  was  destroyed ; 
that  she  asked  him  to  whom  his  estate  would  go  when  the  will 
was  burnt ;  he  answered,  to  his  sister  and  her  children  ;  that  he 
afterwards  told  a  person  that  he  had  destroyed  his  will,  and 
should  make  no  other  until  he  had  seen  his  brother,  and  desired 
the  person  would  tell  his  brother  so,  and  that  he  wanted  to  see 
him ;  that  he  afterwards  wrote  to  his  brother,  saying,  ^*  I  have 
destroyed  my  will  which  I  made  ;  for,  upon  serious  consideration, 
I  was  not  easy  in  my  mind  about  that  will,"  and  desired  him  to 
come  down,  saying,  ^^  if  I  die  intestate,  it  will  cause  uneasiness." 
The  testator,  however,  died  without  making  another  will.  The 
jury,  with  the  concurrence  of  the  judge,  thought  this  a  sufficient 
revocation  of  the  will ;  and  of  this  opinion  was  Lord  C.  J.  De  Grey, 
and  the  whole  court,  on  a  motion  for  a  new  trial;  the  chief 
justice  observing,  that  this  case  fell  within  two  of  the  specific  acts 
described  by  the  statute  of  frauds ;  it  was  both  a  burning  and 
a  tearing  ;  and  that  *  throwing  it  on  the  fire,  with  an  intent  to 
bum,  though  it  was  only  very  slightly  singed  and  fell  off,  was 
sufficient  within  the  statute. 

It  was  decided,  however,  that  there  must  be  an  actual  burning 
of  the  will  to  some  extent,  in  order  to  effect  a  revocation  of  this 
nature  ;  and  that  an  intention  and  attempt  to  bum  were  insuffi- 
cient. (/^)  Thus,  in  Doe  v.  Harris,  (^)  a  testator,  intending  to 
destroy  a  will,  threw  it  on  the  fire  ;  but  a  devisee  under  the  will 
snatched  it  off,  against  the  wishes  of  the  testator,  and  took  it  away, 
a  comer  of  the  envelope  only  being  burnt,  and  no  part  of  the 
will  itself  having  been  affected  by  the  fire:  the  testator  after- 
wards insisted  on  its  being  thrown  on  the  fire  again,  with  intent 
that  it  should  be  burnt,  and  the  devisee  then  promised  to  bum  it, 

(/^)  [There  must  be  some  actual  revok-  &  McC.  272 ;  Dan  v.  Brown,  4  Cowen,  4S3 ; 

ing  act,  beyond  the  mere  intent  to  revoke;  4  Eent^  532 ;  White  r.  Casten,  1  Jones 

bat  it  may  be   very  slight.    Gaines   v.  Law  (N.  Car.),  197 ;  Clingan  v.  Mitchel- 

Gaines,  2    A.  K.  Marsh.   190;   Hise  v.  tree,  31  Penn.  St.  25;  Marr  v.  Marr,  2 

Fincher,  10  Ired.  139 ;  Jackson  r.  Betts,  9  Head,  303 ;  Nelson  v.  Public  Adminiatra- 

Cowen,  208 ;    Brown   v.  Thomdike,  15  tor,  2  Bradf.  Sur.  210.] 

Pick.  388,  408 ;  Ray  v.  Walton,  2  A.  K.  (^)  6  Ad.  ft  £1.  209 ;  8.  C.  2  Ner.  ft  P. 

Marsh.  71 ;  Sumner  v.  Sumner,  17  Harr.  615. 
ft  J.  388 ;  Johnson  v.  Brailsford,  2  Nott 
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bat  did  not  do  so.  It  was  held  by  the  court  of  queen's  bench,  that 
the  will,  so  far  as  it  related  to  freehold  property,  was  not  revoked ; 
because  there  was  no  burning  of  the  will  itself  to  satisfy  the 
statute  of  frauds ;  and  no  evidence  whatever  of  what  was  said, 
proving  an  intention  to  revoke,  could  supply  that  deficiency.  The 
same  court,  however,  afterwards  held,  (A)  that  the  will  was  re- 
voked in  respect  of  a  copyhold  estate  bequeathed  by  it,  the  statute 
of  frauds  not  extending  to  property  of  that  nature.  (A^) 

There  seems  to  be  no  reason  why  these  decisions  should  not  be 
sq>plied  to  the  new  statute  of  wills.  But  assuming  them  to  be 
adopted  as  authorities  in  its  construction,  it  is  difficult  to  state 
any  precise  rule  with  respect  to  the  extent  to  which  the  burning 
or  tearing  of  the  will  must  go,  in  order  to  effect  a  revocation.  In 
giving  judgment  in  Doe  v.  Harris,  Lord  Denman  observed,  that 
doubt  might  be  entertained  now,  whether  the  proof  given  in  Bibb 
V.  Thomas  would  be  sufficient  as  to  the  acts  of  burning  and  tear- 
ing. Pattison  J.  said,  ^^  There  must  be,  at  all  events,  a  partial 
burning  of  the  instrument  itself.  I  do  not  say  that  a  quantity  of 
words  *  must  be  burnt ;  but  there  must  be  a  burning  of  the  paper 
on  which  the  will  is."  Williams  J.  said,  "  The  will  must  be  torn 
or  burnt,  and  the  question  will  always  be  whether  that  was  done 
with  intention  to  cancel ;  how  much  should  be  burnt,  or  whether 
the  will  should  be  torn  into  more  or  fewer  pieces,  it  is  not  nec- 
essary to  lay  down."  Coleridge  J.  said,  "  The  question  is  put, 
whether  the  will  must  be  destroyed  wholly,  or  to  what  extent  ? 
It  is  hardly  necessary  to  say  ;  but  there  must  be  such  an  injury 
with  intent  to  revoke  0%  destroys  the  entirety  of  the  mil ;  because 
it  may  then  be   said  that  the  instrument  no  longer  exists  as  it 

(A)  8  Ad.  ft  £1.  1.  Law  (N.  Car.),  197  ;  Smiley  v.  GambUl,  2 

(h^)  [In  Pryoro.Coggin,!?  Geo.444,it  Head,  164;  Blanchard  v,  Blanchard,  32 

appeared  that  a  testator  bdng  ill  in  bed,  Yt.  62.    But  where  the  testator,  being 

called  for  his  will  with  the  purpose  of  de-  blind,  directed  another  person  to  destroy 

stroking  it,  and  one  of  the  executors  and  his  will,  and  was  told  by  that  person,  and 

Iqpitees  in  the  will  deceived  him  by  hand-  believed,  that  he  had  destroyed  it,  where- 

ing  him  an  old  letter  in  its  stead,  and  it  as,  in  fact,  the  will  was  fraudulently  pre- 

waa  ruled  to  the  jury,  and  the  ruling  sua-  served  entire  by  him,  and  no  act  was  done 

tained,  that  if,  from  the  rest  of  the  testi-  towards  the  destruction  of  it,  there  was 

mony,  the  jury  believed  that  the  testator  held  to  be  no  revocation.   Boyd  v.  Cook,  8 

destroyed  diat  letter  thinking  it  was  his  Leigh,  32 ;  Giles  t^.  Qiles,  1  Cam.  &  Nor. 

will,  these  circumstances  would  amount  in  174.    To  the  same  eflfect,  see  Runkle  9. 

law  to  a  revocation  of  the  will.  See,  also,  to  Qates,  11  Ired.  95;  Hylton  v.  Hylton,  I 

the  same  efibct.  Anon.  Sup.  Court  of  Penn.  Qrattan,  161.    See  Leaycraft  v.  Simmons, 

1    Snaiih,  41 ;  White  v.  Casten,  1  Jones  3  Bradf.  Sur.  35.] 
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was.  (I?)  And  Sir  Herbert  Jenner  Fust,  in  giving  judgment  in 
Hobbs  V.  Knight,  (i)  cited  and  adopted  the  view  of  the  question 
thus  taken  by  Mr.  Justice  Coleridge  as  applicable  to  the  constmo- 
tion  of  the  new  statute. 

The  same  view  has  been  taken  by  the  courts  in  several  subse- 
quent cases;  as  in  Prices.  Powell,  (y)  where  the  barons  of  the 
exchequer  regarded  the  tearing  off  the  seal  of  a  will  animo  revo- 
candi  as  amounting  to  a  revocation  of  it  by  reason  of  its  being 
a  destruction  of  its  entirety,  (y^)  So  in  Williams  v.  Tyley,  (k) 
where  there  was  the  usual  statement  in  the  witnessing  clause  at 
the  end  of  a  will  that  the  testator  had  set  his  hand  to  the  preceding 
pages,  Wood  Y.  C.  held,  that  the  testator  had  thereby  made  the 
signatures  on  those  pages  a  part  of  his  will,  and  that  the  whole  will 
was  revoked  by  tearing  them  off,  animo  revocandi  ;  and  his  honor 
relied  on  the  above  mentioned  case  of  Price  v.  Powell,  and  ap- 
proved of  the  principle  on  which  it  had  been  decided.  Again,  In 
the  Goods  of  Harris,  (I)  where  a  testatrix,  having  executed  her  will 
by  signing  her  name  at  the  foot  of  each  sheet,  cut  off  the  signa- 
tures on  the  five  first  sheets,  and  cancelled  her  own  signature  at 
the  end  of  the  last  sheet,  writing  underneath  that  she  had  cancelled 
the  vfUl  on  a  certain  day.  The  last  sentence  in  her  will  in  effect 
referred  to  the  signatures  *  she  had  cut  off  as  giving  validity  to  the 
will.  And  it  was  thereupon  considered  by  Sir  J.  P.  Wilde  that 
the  vrill  was  destroyed  in  its  entirety,  and  could  not  be  admitted 
to  probate.  So,  In  the  Goods  of  Lewis,  (m)  the  will  was  held  by 
Sir  C.  Cresswell  to  be  revoked  by  tearing  off  the  signatures  and 
attestation,  (ni}^  And  in  another  case,  before  the  same  judge. 
In  the  Goods  of  Gullan,  (n)  where  the  testator  had  subscribed 
each  of  the  several  sheets  of  which  his  will  consisted  at  the  foot  of 

(h^)  [See  Johnson  v.  Brailsford,  2  Nott  by  tearing  off  the  signatures  of  the  wii- 

&  McC.  272 ;  Dan  v.  Brown,  4  Cowen,  483,  neases.  Erans  r.  Dallow,  31  L.  G.  Tr.  12S. 

490.]  But  the  mere  crossing  oui  of  the  testator*! 

(t)  Ante,  134.  signature  is  not  a  revocation,  there  bctng 

(j)  3  H.  &  N.  341.  no  other  evidence  on  the  point.   Benson  «. 

O'l)  [In  re  Will  of  Engelina  S.  White,  Benson,  L.  B.  2  P.  &  D.  172.    The  mati- 

25  N.  J.  Eq.  501 ;  Smock  v.  Smock,  3  lated  condition  of  a  will  may  be  shown  to 

Stockt  1 56 ;  Avery  v.  Pixley,  4  Mass.  460.]  be  the  result  of  use  or  accident,  not  desi^. 

(k)  Johns.  529.  Bigge   o.  Bigge,  2  Notes  of  Cas.   601; 

(I)  3  Sw.  &  Tr.  485 ;  [Tonse  v.  Forman,  Clarke  v.  Scripps,  2  Rob.  563.] 

5  Bush,  337.]  (n)  1  Sw.  &  Tr.  125 ;  [Gullan  o.  Grora, 

(m)  1  Sw.  &  Tr.  31.  26  Beav.  64.] 

(m^)  [Barker  v.  Bell,  46  Ala.  216.    So 
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each  sheet  in  the  presence  of  the  attesting  witnesses,  who  there- 
apon  also  sabscribed  each  sheet  in  his  presence,  and  on  his  death 
two  of  the  middle  sheets  of  the  will  only  could  be  found  ;  it  was 
held  that  the  signatures  at  the  end  of  the  will,  being  the  only 
ones  made  in  compliance  of  the  statute,  having  been  destroyed, 
the  whole  will  was  revoked,  and  the  sheets  that  had  been  found, 
though  duly  attested,  could  not  be  admitted  to  probate,  (n^) 

It  must  be  here  observed,  that  if  the  act  of  destruction  or  can- 
cellation be  inchoate  and  incomplete,  it  will  not  amount  inchoate 
to  a  revocation,  (w*)  Thus  in  Doe  v.  Perkes,  (o)  it  ap-  J^le  can™" 
peared  that  the  testator,  being  moved  with  a  sudden  im-  gJaiVnot 
pulse  of  passion  against  one  of  the  devisees  under  his  revoke, 
will,  conceived  the  intention  of  cancelling  it,  and  of  accomplishing 
that  object  by  tearing.  Having  torn  it  twice  through,  his  arms 
were  arrested  by  a  bystander,  and  his  anger  mitigated  by  the 
submission  of  the  party  who  had  provoked  him.  He  then  pro* 
oeeded  no  further,  and  after  having  fitted  the  pieces  together,  and 
found  that  no  particular  word  had  been  obliterated,  he  said,  ^^  It 
is  a  good  job  it  is  no  worse."  Upon  this  evidence,  it  was  left  to 
the  jury  to  say  whether  the  testator  had  done  all  he  intended,  or 
whether  he  was  prevented  from  completing  the  act  of  destruction 
he  intended.  They  found  that  he  was  so  prevented,  and  the  court 
of  king's  bench  *  held,  that  their  verdict  was  right,  and  that  there 
was  no  revocation  of  the  will,  (p) 

(»i)  [Drawing  lines  across  the  paper,  stances  of  that  case,  be  any  inference  of 

Bethel  v,  Moore,  2  Dev.  &  Bat  dU.j  an  intention   to  revoke.    So  the  act  of 

(■>)   [Means   v.  Moore,  Harper,  314;  tearing  may  be  intentional,  and  yet  not 

licaycraft  p.  Simmons, 3  Bradf.  Sur.  S5.]  amount  to  a  revocation;  if,  as  was  the 

(o)  3  B.  &  Aid.  489.    See  accord.  In  case  in  Onions  t\  Tyrer  {post,  14S),  the 

the  Goods  of  Colberg,  2  Cart.  832 ;  [Giles  tearing  be  ascribed  to  mistake.  This,  how- 

V.  Giles,  1  Cam.  &  Nor.  174.]  ever,  does  not  seem  to  be  a  case  of  mis- 

(p)  Mr.  Jastice  Holroyd,  before  whom  take ;  for  the  tearing  was  in  some  degree, 

this  case  was  tried,  in  summing  np  the  evi-  at  least  for  some  period  of  time,  with  the 

dcDce  to  the  jary,  observed  that  the  sixth  intention  of  destroying  the  effect  of  the 

section  of  the  statute  of  frauds  does  not  will ;  and  if  the  destruction  were  complete, 

make  a  tearing  mereUf  and  of  iUelf  a  rev-  the  subsequent  declarations  of  the  testator 

ocation.    **  A  tearing/'  said  the  learned  would  be  of  no  avail,  since  the  will  could 

judge,  "  is  not  a  revocation  since  the  stat-  not  be  again  set  up,  except  by  a  codicil  or 

nte,  if  the  same  effect  could  not  be  as-  republication  of  it  in  the  presence  of  three 

scribed  to  it  before  the  statute  passed.    In  witnesses.  •  One  question  will  therefore  be, 

the  esse  of  Hyde  v.  Hyde  (see  post,  149),  whether  there  has  been  such  a  complete 

there  was  a  tearing  of  the  will ;  but  it  was  destruction  of  the  will  as  to  amount  to  a 

held  not  to  amount  to  a  revocation,  be-  revocation ;  and  that  is  purely  a  question 

there  could  not,  from  the  circnm-  of  fact.  If  the  testator  intended  by  his 
▼<«- 1.                          12  [-140] 
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In  accordance  with  this  authority,  the  case  of  Elms  v.  *  Elms  (q) 
was  decided.  In  that  case  the  testator  tore  the  will  almost  in 
two,  but  was  stopped  by  the  exclamations  of  persons  in  the  room 
as  to  the  danger  of  destroying  the  existing  will  before  making 
another.  Sir  Cresswell  Cresswell  laid  down  the  law  to  be,  that 
in  order  to  revoke  a  will  by  tearing  it,  it  is  not  necessary  to  rend 
the  will  into  more  pieces  than  it  originally  consisted  of,  but  that 
it  is  sufficient  if  the  testator  intended  the  tearing  actually  done 
of  itself  to  work  a  revocation  without  any  further  act  — in  other 
words,  if  when  he  ceased  tearing,  he  had  done  aU  that  he  contem- 
plated doing  for  the  purpose  of  revoking.  But  the  learned  judge, 
having  regard  to  all  the  evidence  in  the  case,  was  not  satisfied 
that  the  testator  did  so  intend,  and  therefore  held  that  the  will 
lEvas  not  revoked. 

It  should  be  borne  in  mind  that  to  operate  a  revocation,  the 
act  of  "  burning,  tearing,  or  otherwise  destroying,"  is  required  by 
the  20th  section  to  be  done  by  the  testator  or  by  some  person  in 
his  presence^  and  by  his  direction,  (r)     Therefore,  in  a  case  where 

acts  wholly  to  revoke,  the  revocation  will  tied  to  recover;  but  if  they  think  that  his 

be  complete ;  but  the  question  which  arises  intention  at  the  time  was  not  ccnnpleted, 

apon  the  evidence,  and  which  question  the  question  of  law  then  arises ;  and  I  am 

Alone  renders  the  subsequent  declarations  of  opinion  that  it  will  not  in  point  of  law 

•of  the  testator  admissible,  is,  whether  he  amount  to  a  revocation."  Gow.  186.  [The 

4iad  proceeded  as  far  as  he  intended  in  mere  act  of  cancelling  a  will  has  no  s\g- 

the  destruction  of  the  will.    If,  after  he  nificance,  unless  it  is  done  animo  recoeandi. 

had  torn  the  will  in  the  manner  in  which  Jackson  v.  Holloway,  7  John.  394 ;  Bethel 

it  appears  from  the  evidence  that  he  did,  v,  Moore,  2  Dev.  &  Bat.  311 ;  Means  v. 

he  had  thrown  it  upon  the  ground,  that  Moore,  3  McCord,  282 ;  Dan  t;.  Brown,  4 

might    have    been  a  circumstance  from  Cowen,  490 ;  Ex  parte  Brown,  1  B.  Moo. 

which  to  have  inferred  that  the  act  of  de-  57.    Whether  the  fact  that  the  paper  on 

struction  was  complete.    A  case  may  be  which  a  will  is  written  has  been  torn  by 

put  of  a  person  throwing  his  will  on  the  the  testator,  operates  as  a  revocation  of  the 

fire,  with  the  intention  of  burning  it,  and  whole  will,  or  of  a  codicil  or  single  devise 

in  consequence  of  some  observation  made  only,  is  a  question  of  intention,  to  be  de- 

by  a  bystander  snatching  it  off  again  be-  termined  by  a  view  of  the  attending  dr- 

fore  it  be  burnt ;  there,  although  the  will  cumstances.    Where  the  testator  tore  oft 

be  scorched,  I  do  not  apprehend  that  it  his  name,  at  the  foot  of  the  codicil,  hot  in 

would  amount  to  a  revocation,  since  the  so  doing  carried  away  some  words  in  the 

act  of  destruction  by  the   testator  would  body  of  the  will  on  the  reverse  side  of  the 

not  in  such  a  case  have  been  completed,  paper,  it  was  held  that  the  codicil  only 

The  question    of  intention,  however,  is  was  revoked.    In  re  Cook,  5  Pa.  L.  J. 

purely  a  question  of  fact;  and,  therefore,  Rep.  1.] 

exclusively  within  the  province  of  the  jury  {q)  1    8w.  &  Tr.   155.    [See  Giles  v. 

to  decide.    If  the  jury  think  that  what  the  Warren,  L.  B.  1  P.  &  D.  401.] 

testator  intended  at  the  time  he  tore  the  (r)  See  ante,  127. 
will  was  completed,  the  heir-at-law  is  enti- 
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a  codicil  had  been  burnt  by  the  testator's  order  with  intent  to 
revoke,  btU  not  in  his  presence^  probate  was  decreed  of  a  draft  copy 
of  the  codicil.  («) 

It  has  already  been  pointed  out,  that  under  the  20th  section  of 
the  new  statute,  a  part  only  of  a  will  may  be  revoked  g^^^^ 
in  the  manner  described,  (t)     Accordingly,  it  has  been   (under  the 

iie*T  n  ills 

held  that  if  the  testator  after  the  execution  of  the  will   act,  s.  20) 
destroy  part  only  of  it,  by  tearing  or  cutting  away,  or  laUog  part 
cutting  out  a  portion  of  it,  animo  revocandi  as  to  the  parts  ^     *  ^*  * 
80  removed,  this  will  amount  to  a  revocation  pro  tanto.  (w)     But 
with  respect  to  the  destruction  of  a  part,  it  should  seem  that  the 
intention  vnth  which  the  act  is  done  must  govern  the  extent  of 
operation  to  be  attributed  to  the  act,  and  determine  whether  it 
shall  effect  the  revocation  of  the  whole  instrument,  or  only  of 
*  some  and  what  portion  of  it.  (v)     And  the  intention  to  revoke 
wholly,  or  only  in  part,  may  be  evidenced  either  by  proof  of  the 
expressed  declaration  of  the  testator  of  his  intention   in   doing 
the  act,  or  by  proof  of  circumstances  from  which  it  may  be  in- 
ferred, or  by  the  state  and  condition  to  which   the   instrument 
has  been  reduced  by  the  act  itself,  (w^     Accordingly,  in  Clarke  v. 
Scripps,  (a;)  where  a  testator  executed  his  will  in  1843,  and  it 
remained  in  his  custody  until  his  death,  when  it  was  found  in  a 
mutilated  state,  torn  and  cut,  but  with  the  signatures  of  the  tes- 
tator and  of  the  attesting  witnesses  remaining  at  the  end  of  the 
will,  it  was  held  by  Sir  J.  Dodson  (after  a  full  and  able  review 
of  all  the  cases,  and  a  statement  of  the  principles  to  be  derived 
from  them),  that  in  the  absence  of  extrinsic  evidence,  it  ought  to 
be  considered,  from  the  peculiar  manner  in  which  the  mutilations 
were  effected,  that  the  testator  (who  died  suddenly)  did  not  in- 
tend to  revoke  the  whole  vnll,  but  to  revoke  it  in  part  only  ;  and 
that  the  papers,  as  altered,  were  intended  for  a  draft  of  a  new 

{t)  In  the  Goods  of  Dadds,  Dea.  &  Sw.  or  catting  off  a  portion  of  the  devises  in 

S90.  the  body  of  a  will,  leaving  it  otherwise 

(t)  Ante,  12s.  complete,  with  a  declaration  of  intention, 

(v)  In  the  Goods  of  Lambert,  1  Notes  by  the  testator,  to  annol  only  what  was 

of  Cas.  131 ;  In  the  Goods  of  Cooke,  5  cancelled,  leaves  the  residne  a  valid  will. 

Kotes  of  Cas.  390 ;   Clarke  v,  Scripps,  2  Ex  parte  Brown,  1  B.  Mon.  56 ;  Brad- 

KoberL  563,  572.  ford's  Will,  1  Parsons  R.  165;  Borden 

{v)  2  Robert.  567 ;   In  the  Goods  of  v.  Borden,  2  R.  I.  94  ;  Wells  v.  Wells,  4 

Woodward,  L.  R.  2  P.  &  D.  206.  Monroe,  152 ;  In  re  Eirkpatrick,  22  N.  J. 

(w)  2  Robert.  56S;  Williams  v.  Jones,  £q.  463.] 

7  Notes  of  Cas.  106.    [The  cancellation  (x)  2  Robert.  563. 
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will,  and  which  should  itself  operate  as  his  will,  should  he  die 
without  completing  his  object  of  making  a  formal  one.  Accord- 
ingly, in  Christmas  v.  Whinyates,  (y)  where  part  of  the  top  of 
the  second  sheet  of  a  will  with  a  codicil  had  been  cut  off,  including 
the  signature  of  the  testatrix  on  the  upper  part  of  the  second  side, 
Sir  Cresswell  Cresswell,  judging  from  the  manner  in  which  the 
will  and  codicil  had  been  cut,  care  having  been  taken  to  avoid 
cutting  off  the  names  of  the  attesting  witnesses  on  the  sheet  that 
had  been  mutilated,  and  the  signature  and  attestation  of  the  codi- 
cil being  left  untouched,  that  the  intention  of  the  testatrix  was 
only  to  revoke  as  much  of  the  will  as  had  been  cut  off,  and  to 
preserve  the  codicil  and  so  much  of  the  will  as  remained  ;  and 
probate  was  accordingly  decreed  of  the  will  as  it  then  stood  and 
the  codicil.  (2) 

*A8  to  partial  revocation  by  cancellation  or  obliteration.  As  the 
Partial  ^^^  stood  at  the  time  of  the  passing  of  the  statute  of 
bv^^owiter-  ^ic^oria  (and  as  it  still  is  with  respect  to  acts  done  to 
ation,  de-  wills  before  that  statute  came  into  operation),  a  testator 
interiinea-  might  revoke  his  will  pro  tanto^  by  obliterating  a  par- 
other  alter-  ticular  clause  or  part,  (a)  So  if  a  part  of  one  sheet  of 
der  the*oid  ^  ^^^''  Consisting  .of  several  sheets,  were  torn  off,  or  cut 
^^'  through,  the  other  sheets,  together  with  the  signature, 

attestation,  and  so  forth  remaining  in  their  original  state,  this 
would  only  revoke  the  part  actually  cut  or  torn ;  and  would  not 
inure  to  a  revocation  of  the  whole.  (6)  And  with  respect  to 
partial  revocation  by  the  latter  means,  it  should  seem  that  the 
new  law  has  effected  no  change,  (c)  Again,  a  testator  might, 
subsequently  to  the  execution  of  his  will,  make  any  alterations  in 
it  he  pleased,  without  any  formalities  whatever ;  and  if  the  court 
was  satisfied  that  such  alterations  contained  the  testator's  final 

(y)  3  Sw.  &  Tr.  81.  v.  Larkins,  3  Bos.  &  PaU.  16;  Short  r. 

(z)  See,  also,  In  the  Goods  of  Wood-  Smith,  4  East,  419 ;   Dickinson  v.  Sti- 

ward,  L.  R.  2  P.  &  D.  206,  that  the  mere  dolph,  11    C.  B.  N.  S.  360  ;   [ante,  142, 

cutting  off  three  lines  from  the  beginning  note  (w)  ;  In  re  Kirkpatrick,  22  N.  J. 

of  the  will  does  not,  in  the  absence  of  any  £q.  463 ;  In  re  Brown's  Will,  1  B.  Mod. 

evidence  to  the  contrary,  show  an  intention  57;  McPherson  v.  Clark,  3  Bnid£  Sar. 

to  revoke  the  whole  wilK  92 ;  Overall  v.  Overall,  Litt  Sel.  Gas. 

(a)  Swinb.  pt  7,  s.  16,  pi.  4 ;  Satton  v.  604.] 

Sutton,  Cowp.  812;  Humphreys  t».  Taylor,  (6)  Scruby  v,  Fordham,  1  Add.  74,  78 ; 

7  Gwillim's  Bac.  Abr.  868 ;  Scniby  v.  Ford-  Roberts  v.  Round,  3  Hagg.  552,  by  Sir  J. 

ham,  1  Add.  78.    The  law  was  the  same  NichoU. 

with  respect  to  devises  of  land.    Larkins  (c)  Ante,  128, 141. 
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intentionsY  they  were  entitled  to  probate.  ((2)  Alterations  and 
obliterations,  however,  which  appeared  to  be  only  cursory  and  de- 
liberative, were  not  effectual  to  revoke  the  passages  so  altered  or 
obliterated ;  (e)  nor  were  alterations  or  obliterations  preparatory 
to  the  *  substitution  of  new  dispositions,  which  the  testator  never 
carried  into  legal  effect.  (/) 

With  respect  to  alterations  and  obliterations  made  since  the 
new  statute  came  into  operation  (Ist  January,  1838),  it  ^^^  ^m^ 
is  required  (sect.  21),  in  order  to  give  effect  to  any  ob-  •«'»  »•  Al- 
literation, (/I)  interlineation,  or  other  alteration,  that  ^onnaiitiei 
snch  alteration  shall  be  executed  as  is  required  for  the  for  obiiter- 
execution  of  the  will,  with  this  difference,  that  the  signa-  other  alter* 
tnre  of  the  testator  and  the  subscription  of  the  witnesses 
need  not  be  at  the  foot  or  end  of  the  will,  but  may  be  made  in  the 
margin,  or  some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  will.  (Z^) 

(d)  RaTcnseroft  v.  Hanter,  2  Hagg.  68.  tional  bequest  became  a  part  of  the  will. 
[See  Co^faill  v.  Cogbill,  2  Hen.  &  Manf.  Wright  v.  Wright,  5  Ind.  (Porter)  389. 
467.]  So  in  Hence  v.  Menoe,  18  Yes.  Sed  quaere,  see  Dixon's  Appeal,  55  Penn. 
Z4S,  a  residnaiy  bequest  was  held  to  be  St.  424.  As  to  alterations  made  by  the 
reroked  by  striking  through,  with  a  pencil,  testator  himself,  they  are  of  course  valid, 
•U  the  disposing  part,  leaWng  only  the  if  the  requirements  of  the  law  in  respect 
general  description,  with  notes  in  pendJ,  to  them  are  complied  with,  and  the  will  in 
in  the  margin,  indicating  alterations  and  its  altered  shape  is  duly  attested.  If  al- 
diifeieul  dispositions  of  certain  articles.  terations  made  by  the  testator  or  his  di- 

(e)  Parkin  v.  Bainbridge,  3  PhilUm.  rection  iail  to  be  effectual  for  want  of 
321 ;  Lavender  v.  Adams,  1  Add.  409 ;  In  proper  forms  of  execution,  they  do  not 
the  Goods  of  Bolls,  2  Add.  316.  See  Mai^  destroy  the  will ;  but  the  will  may  be  per- 
tina  V.  Gardiner,  8  Sim.  73.  mitted  to  remain  valid,  as  it  was  before 

(/)  See  /MWf,  148  et  seq.  the  alteration.    Jackson  v.  Holloway,  7 

(Z^)  [Under  the  Pennsylvania  statute  of  John.  394 ;  Qninn  u,  Quinn,  1  N.  T.  Sup. 

wills  (1833)  providing  for  the  repealing  Ct.  437.   As,  where  after  a  will  of  real  and 

of  a  will,  a  carefal  interlineation  is  not  an  personal  estate  had  been  duly  executed,  a 

"  oblitoatioB."  Dixon's  Appeal,  55  Penn.  scrivener,  by  direction  of  the  testator,  and 

Bt.  424.]  in  the  presence  of  only  one  of  the  snbscrib- 

(/<)  [Qninn  v.  Quinn,  1  N.  Y.  Sup.  ing  witnesses,  interiined  another  legacy,  it 

Ct.  437.    A  few  days  after  a  testator  had  was  held  that  the  alteration  did  not  make 

made  his  will,  and  executed  it  in  due  form  the  will  void.     Wheeler  v.  Bent,  7  Pick. 

of  law,  in  presence  of  the  original  wit-  61.     See  Jackson   v.    HoUaway,   supra; 

Besses  to  the  will,  he  inserted  therein  an  Wright  v.  Wright,  su/Tra;  Quinn  v.  Qninn, 

additiooal  bequest,  of  which  he  requested  ntpra.    In  a  state  where  a  holograph  will 

to  take  notice;  and  it  was  held  that  is  valid  without  attestation,  any  altem- 

set  neither  revoked  the  will,  nor  in  tions  made  by  the  testator  in  snch  a  will, 

anj  way  invalidated  it,  snd  that  the  addi-  by  striking  out  or  adding,  will  be  vaUd. 
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The  language  of  this  section  makes  it  dear  that  the  obHteration 
of  a  particular  bequest  in  a  will  cannot  be  considered  as  a  destruc- 
tion of  so  much  of  the  instrument,  and  therefore  as  a  revocation 
of  it  pro  tanto^  under  the  20th  section,  however  apparent  the  in- 
tention of  the  testator  may  be  to  make  a  complete  obliteration ; 
because  obliteration  is  a  mode  of  alteration  provided  for  by  the 
21st  section;  and,  according  to  that  section,  no  obliteration  can 
be  valid  unless  executed  as  a  will.  (^) 

The  statute  contains  an  exception  in  this  respect,  viz :  ^^  except 
so  far  as  the  words  and  effect  of  the  will  before  such  alteration 
conse-  ®^^^  "^*  ^  apparent."  Consequently,  if  the  words  are 
quences  of  completely  obliterated,  so  that  it  cannot  be  made  out 

complet6  .    . 

obiiten-      what  they  originally  were,  the  alteration  is  valid,  and 
probate  must  then  be  granted,  as  if  there  were  blanks  in 
the  wiU.  (A) 

*  The  words  in  this  exception  "  shall  not  be  apparent "  seem  to 
mean  ^^  apparent  on  an  inspection  of  the  instrument  itself ;  *'  and 
not  "capable  of  being  made  apparent  by  extrinsic  evidence." 
And  consequently  it  has  been  held  that  the  court  is  not  at  liberty 
to  resort  to  evidence  aliunde  ;  e.  g.  to  refer  to  a  draft  copy  or  to 
the  instructions  for  the  will,  (i)  It  was  the  intention  of  the 
legislature  in  this  respect,  that  if  a  testator  shall  take  such  pains 
to  obliterate  certain  passages  in  his  will,  and  shall  so  effectually 
accomplish  his  purpose,  that  those  passages  cannot  be  made  out 

Cogbillt?.Cogbill,2Hen.&Mimf.467.  Ab  June  5,  1839;  2  Curt.  887.  See,  alw, 
to  alterations  made  in  wills  by  strangers,  In  the  Goods  of  Bearan,  2  Cnrt.  369 ;  In 
Malin  v,  Malin,  1  Wend.  625;  by  party  the  Goods  of  James,  Sw.  &  Tr.S4S.  Gen- 
interested  under  it,  Jackson  v.  Malin,  1.5  erally  speaking,  the  court  of  probate  win 
John.  297 ;  2  Pothier,  by  Evans,  179-  not,  in  the  iirst  instance,  take  upon  itself 
181.]  to  decide  whether  the  words  obUterated 

{g)  Lushington  v   Onslow,  6  Notes  of  can  or  cannot  be  made  out.    If  it  be  as- 

Cas.  183  ;  Greville  v  Tylee,  7  Moore  P.  serted  in  an  allegation  that  they  are  capa- 

C.  C.  320.    [See  Re  Cunningham,  1  Searle  ble  of  being  distinguished  on  the  free  of 

&  8.  132.]  the  will,  the  court  will  lefer  such  an  aUe- 

(h)  In  a  case  on  motion,  Sir  H.  Jenner  gation  to  proof,  and  then  pronounce  its 

Fust  ordered  that  the  erasures  in  a  will  judgment  according  to  the  testimony  whidi 

should  be  carefully  examined  in  the  rog-  may  be  oflfered  at  the  hearing.    Townley 

istry,  with  the  help  of  glasses,  by  persons  v.  Watson,  8  Curt.  769. 

accustomed  to  writing,  to  ascertain  wheth-  (t)  Townley  v.  Watson,  8  Curt.  761. 

er  they  could  be  made  out,  and  directed  The  exception,  as  proposed  by  the  real 

that  probate  should  pass  with  the  erased  property  commissioneTS,  was  "  exoept  if 

passages  restored,  unless  they  could  not  any  words  cannot  be  read  nor  made  out  m 

be  made  out,  and  then  with  those  parts  in  evidence  in  consequence  of  the  oUilei»> 

blank.    In  the  Gqods  of  Ibbetson,  Prerog.  tion."    4  Sep.  81. 
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on  the  fsLce  of  the  instrument  itself,  it  shall  be  a  revocation  as 
good  and  valid  as  if  done  according  to  the  stricter  forms  men* 
tioned  in  the  act  of  parliament.  (A;) 

And  in  the  earlier  view  taken  by  the  prerogative  court  of  this 
cknse,  it  was  considered  as  a  consequence  of  this  construe-  conse- 
tion,  that  in  a  case  where  a  legacy  was  given,  and  the  S^mpiete^ 
amount  was  afterwards  obliterated  by  the  testator  and  Son'wiA 
another  sum  written  by  him  over  the  obliteration,  bv  ^^n*^^^ 
way  of  substitution,  but  without  the  attestation  required  tion. 
by  the  act,  although  the  alteration  would  be  wholly  ineffectual^ 
and  the  legacy  would  be  pronounced  for  as  originally  given,  should 
the  will  continue  legible  in  this  respect,  (Z)  yet  if  the  obliteration 
should  be  such  that  it  could  not  be  made  out  upon  inspection  of 
the  will  what  was  the  amount  of  the  sum  originally  given,  the 
legacy  would  be  lost  altc^ether,  *  because  the  unattested  substitu- 
tion was  not  a  valid  alteration,  and  the  original  bequest  was  re- 
voked by  the  obliteration  which  had  rendered  it  illegible.     This 
oonstraction  was,  at  first,  unwillingly  put  on  the  act  by  Sir  H. 
Jenner  Fust,  in  a  case  upon  motion,  In  the  Goods  of  Rippin,  (m) 
where  the  amount  of  a  legacy  was  found  obliterated  in  a  will,  and 
the  word  ** thirty"  written  over  the  erasure  in   the  deceased's 
hand,  without  any  attestation,  and  it  could  not  be  made  out,  upon 
looking  at  the  will,  what  the  word  was  over  which  "  thirty"  was 
written.     A  witness,  who  had  seen  the  will  prior  to  the  altera- 
tion, deposed  that  the  word  was  '^  fifty."     But  the  learned  judge 
was  of  opinion  that  the  court  was  not  at  liberty  to  supply  by  parol 
testimony  what  was  not  apparent  on  the  will  itself;  and  decreed 
probate  without  the  word  "  thirty,"  and  with  the  legacy  in  blank. 

It  was  suggested,  in  a  former  edition  of  this  treatise,  that  cases 
of  this  sort  might  admit  of  the  application  of  the  doctrine  of  de- 
pendent relative  revocations,  (n)  and  that  consequently  it  might 
be  properly  held  that  where  the  testator's  intention  appears  to 
have  been  only  to  revoke  by  the  substitution  of  another  bequest, 
which,  in  his  apprehension,  will  be  effectual,  if  such  new  bequest 
cannot  take  effect  for  want  of  compliance  with  the  statute,  the 
obliteration  shall  not  operate  as  a  revocation,  but  the  will  may  be 

(k)  8  dm.  769.  (m)  2   Cart  832.    See,    also,  In  the 

(/)  In  the  Goods  of  Beartn,  2  Cart  Goods  of  Brooke,  lb.  843 ;  In  the  Goods 

869.     [See  Jackson  v.  HoUoway,  7  John,  of  Liyock,  1  Cart.  906. 

894 ;  Wheeler  v.  Bent,  7  Pick.  71.]  (n)  Swpott,  147  et  teq, 
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pronounced  for  in  its  integral  state,  if  that  is  ascertainable  by  any 
means  of  legal  proof  whatsoever.  This  view  of  the  subject  has 
been  justified  by  the  subsequent  decision  of  the  judicial  commit- 
tee of  the  privy  council,  in  Brooke  v»  Kent.  (<?}  And  it  is  now 
settled,  that  where  a  testator  entirely  erases  the  original  words, 
intending  to  revoke  a  legacy  by  substituting  a  different  sum  from 
that  originally  given,  and  such  substituted  legacy  is  not  effectually 
given,  the  original  legacy  *  is  not  revoked,  and  evidence  aliunde  is 
admissible  to  show  what  the  words  were,  (jt?) 

The  statute  provides  (s.  20)  that  the  acts  prescribed  for  the 
The  acts  revocation  of  wills  must  be  done  "  with  the  intention  of 
Kr**^'vocii-  ^^^^J^^g  ^he  same."  This  enactment  appears  to  have 
tion  must     been  unnecessary,  inasmuch  as  the  law  was  fully  estab- 

00  done        ,.,,  n.  i-  ^    i^  •  # 

anifno  rev-  lished  to  the  Same  effect  at  the  time  of  the  passing  of 
the  act.  An  act  done  without  the  intention  to  revoke  is 
wholly  ineffectual.  (9)  It  is  clear  that  an  insane  person  cannot 
have  any  intention.  Where  there  is  proof  that  the  will  was  duly 
Mutilation  ^^^^uted  by  the  testator  who  afterwards  became  insane, 
by  tesutor  the  onu8  of  showiuff  that  it  had  been  mutilated  by  the 

who  has  °  ,  ,  •    , 

become  in-  testator  when  of  sound  mind  is  on  the  party  ailing 

sane*  .  •         •  x 

the  revocahon.  (r) 
AU  questions  of  revocation  of  wills  have  ever  been  regarded 

(0)  3  Moore  P.  C.  C.  334.  of  a  will,  when  bo  made,  is  not  a  revoca- 

ip)   Soar   V.    Dolman,  3    Cnrt.    121 ;  tion  thereof,  because  it  requires  the  same 

Townley  v.  Watson,  lb.  769.    See  In  the  capacity  to  revoke  a  will  as  to  make  one. 

Goods  of  Bedford,  5  Notes  of  Cas.  188  ;  Thus,  where  a  competent  testator  makes  a 

In  the  Groods  of  Harris,  I  Sw.  &  Tr.  536  ;  will,  and  it  is  afterwards  destrojed  by  his 

In  the  Goods  of  Parr,  29  L.  J.,  P.  M.  &  consent  given  when  he  has  become  non 

A.  70 ;  [I  Sw.  &  Tr.  56 ;  6  Jur.  N.  S.  56;]  compos ,  the  devises  are  not  destroyed,  but 

In  the  Goods  of  Harris,  [29  L.  J.  Prob.  the  will  may  be  set  up  and  establiiihed. 

79 ;   1    Sw.  &  Tr.  536 ;  In  the    Goods  Allison  v.  Allison,  7  Dana,  94 ;  Idley  v. 

of  McCabe,  L.  B.  3  P.  &  D.  94;  Jack-  Bowen,  11  Wend.  227 ;  Rhodes  r.  Vinson, 

son  V.  HoIIoway,  7  John.  394 ;  McPherson  9   Gill,  169 ;  Smith  v.  Wait,  4  Barb.  28; 

V.  Clark,  3  Bradf.  Sur.  92.]        *  Nelson  v.  M'Giffert,  3  Barb.  Ch.  158 ;  Foid 

(q)  Clarkson  v.  Clarkson,  2  Sw.  &  Tr.  v.  Ford,  7  Humph.  92  ;  Smithwick  v.  Jor- 

497;  [ante,  140,  note  {p),  ad  Jinem.]  dan,  15  Mass.  115;  Forman's   Will,  54 

(r)  Harris  v.  Berrall,  1  Sw.  &  Tr.  153.  Barb.  274 ;  S.  C.  1  Tuck.  (N.  Y.  Sur.)  205; 

See,  ante,  42 ;  Benson  v.  Benson,  L.  R.  2  Collagan  v.  Burns,  57  Maine,  449  ;  pott, 

P.  &  D.  172,  176.    See,  also,  Sprigge  ».  159.    A  will  is  not  revoked  by  a  sabee-  , 

Spriggc,  L.  R.  1  P.  &  D.  608;  [post,  381,  quent  will  or  codicil  obtained   by  undue 

and  cases  in  note  {d),    A  person  who  is  influence.    O'Neall  v.  Farr,  1   Rich.   (S. 

incompetent  to  make  a  will  seems  to  be  Car.)  80;  Parker  C.  J.  in  Langhton  o. 

equally  incompetent  to  revoke  a  will  pre-  Atkins,  1  Pick.  546,  547.] 
riously  made ;  and  the  destruction  by  him 
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in  the  ecclesiastical  courts  as  questions,  to  some  degree,  of  inten- 
tion, and  every  fact  of  revocation  may  in  some  sort  be  said  to  be 
eqaivocal.  (a)  But  cancelling  and  obliterating  have  always  been 
considered  peculiarly  as  equivocal  acts,  which,  in  order  to  operate 
a  revocation,  must  be  done  with  intention  to  revoke.  («^)  The 
presamption  of  law,  prirndfade^  is,  that  such  acts  are  done  animo 
revocandi.  (t) 

But  this  presumption  may  be  repelled  by  evidence  showing 
that  the  animus  did  not  exist.  (^^)  As  if  a  man  was  to  throw 
ink  upon  his  will  instead  of  sand,  though  it  might  be  a  complete 
defacing  of  the  instrument,  it  would  be  no  revocation  :  Dependent 
or  suppose  a  man,  having  two  wills  of  different  dates  ^y^^ 
by  him,  should  direct  the  former  to  be  cancelled,  and,  '*<>°»- 
through  *  mistake,  the  person  directed  should  cancel  the  latter, 
such  an  act  would  be  no  revocation  of  the  latter  will,  (^u) 

This  principle,  that  the  effect  of  the  obliteration,  cancelling,  &c, 
depends  upon  the  mind  with  which  it  is  done,  having   jj^n^eiu- 
been  pursued  in  all  its  consequences,  has  introduced  the   ^*^"^^^ 
doctrine  of  dependent  relative  revocations,  in  which  the   ug)n  the 
act  of  cancelling,  &c.  being  done  with  reference  to  another  Mother 
act,  meant  to  be  an  effectual  disposition,  will  be  a  revo-   *^^* 
cation  or  not,  according  as  the  relative  act  be  efficacious  or  not.  (x) 

{»)  Smith  V.  Cnnniogham,  I  Add.  455.  jadgment;    1    Saund.   280  b,  c,  note  to 

{«^)  [See  ante,  140,  note  (p),adjinem;  Duppa  v.  Mayo;  Lord  John  Thynne  v. 

Dan  r.  Brovrri,  4  Cowen,  490.]  Stanhope,  1  Add.  53,  in  Sir  J.  NichoU's 

(0  Rickards  v.  Maroford,  2  Phillim.  28 ;  judgment.    See,  also,  Swinh.  pt.  7,  s.  16, 

Lord  John  Thynne  u.  Stanhope,  1  Add.  52-  pi.  4 ;  In  the  Goods  of  Tozer,  2  Notes  of 

See  Shaw  v.  Thorne,  4  Notes  of  Cas.  649 ;  Cas.  11 ;  [In  the  Goods  of  McCabc,  L.  R. 

In  the  Goods  of  Lewis,  27  L.  J.,  P.  M.  &  3  P.  &  D.  94;  Dancer  v,  Crabb,  L.  R.  3 

A  31.  P.  &  D.  98.    Where  a  will  is  found  torn, 

{/*)  [Dawson  v.  Smith,  3  Honst.  (Del.)  evidence  is,  of  course,  admisbible  to  show 

385.  Even  drawing  lines  across  a  will  may  that  it  is  merely  the  effect  of  wear  ;  Bigge 

be  explained  by  circumstances  not  to  be  v.  Bigge,  9  Jur.  192 ;  3  Notes  of  Cas.  601 ; 

in  intended  revocation.    Bethel  i;.  Moore,  for  merd  tearing  or  destruction  without 

S  Dev.  &  Bat.  316.    See  Brown's  Will,  1  intention  to  revoke  is  no  revocation  under 

B.  Hon.  57  ;  Lenis  v.  Lewis,  2  Watts  &  the  express  terms  of  the  act.    He  Tozer, 

8.  455;  Wikoff's  Appeal,  15  Penn.  St.  2  Notes  of  Cas.  11 ;  7  Jur.  134;  Re  Uan- 

281  ;  Means  v.  Moore,  3  McCord,  282 ;  nam,  14  Jnr.  558 ;  Clarke  o.  Sciipps,  16 

Smith  V,  Dolby,  4  Harring.  350 ;  Boudinot  Jur.  783 ;  2  Rob.  563.] 

r.  Bradford,  2   Yeates,   170;  Overall  v.  (x)  1  Powell  on   Devises,  p.  600,  ed. 

Overall,  Litt.  Scl.  Cas.  .504.]  by   Jarman ;   [Pringle    v.   M'Pherson,  2 

(k)  Onions  v,  Tyrer,  1  P.  Wms.  345,  in  Brevard,  279 ;  McPhcrson  v.  Clark,  3 
Lord  Cowper's  judgment ;  Burtenshaw  v.  Bradf.  Sur.  92.  See  Benning  J.  in  Barks- 
Gilbert,  Cowp.  52,  in  Lord  Mansfield's  dale  v.  Hopkins,  23  Geo.  332,  341.    If  a 
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Thus,  in  Onions  v.  Tyrer,  (y)  a  man  made  a  second  will,  to  the 
use  of  the  same  person  to  whom  he  had  devised  the  land  by  the 
first  will,  with  a  variation  only  in  the  name  of  one  of  the  trustees ; 
but  which  second  will  was  not  good,  because  not  duly  attested 
according  to  the  statute  of  frauds.  After  so  executing  the  second 
will,  he  cancelled  the  first  by  tearing  off  the  seal.  One  question 
was,  whether  the  cancelling  of  the  former  will  was  a  reTOcation 
thereof  within  the  statute  of  frauds  and  perjuries.  And  it  was 
held  that  it  was  not ;  because  there  was  no  self-substituting  inde- 
pendent act,  but  done  to  accompany,  or  in  way  of  affirmation  of 
the  second  will ;  it  was  done  from  an  opinion  that  the  second  vnll 
had  actually  revoked  the  first,  which  induced  the  testator  to  tear 
that,  as  of  no  use.  Therefore,  if  the  first  was  not  effectually  re- 
voked by  the  second,  neither  ought  the  act  of  tearing  the  first  to 
revoke  it ;  for,  though  a  man  might,  by  the  statute  of  frauds,  as 
effectually  destroy  his  will  by  tearing  or  cancelling  it,  as  by 
making  a  second  will,  yet,  when  he  intended  to  revoke  the  first 
will  by  the  second,  and  it  v^as  insufficient  for  that  purpose,  as  in 
the  principal  case,  and  the  tearing  and  cancelling  the  first  was 
only  in  *  consequence  of  his  opinion  that  he  thereby  made  good 
the  second  will,  the  tearing  and  cancelling  should  not  destroy  the 
first,  but  it  ought  to  be  considered  as  still  subsisting  and  unre- 
voked. (2)  And  the  principle  of  this  decision  was  recognized  by 
Lord  Mansfield  in  the  case  of  Burtenshaw  v.  Gilbert ;  (a)  by  Lord 
EUenborough  in  Perrot  v.  Perrot ;  (6)  and  by  Sir  John  NichoU  in 
Lord  John  Thynne  v.  Stanhope.  (<?)  So  in  the  case  of  Hyde  v. 
Hyde,  (d)  where  the  testator,  having  given  instructions  for  some 
immaterial  alterations  in  a  properly  executed  will,  read  over  a 

will  be  once  completely  cancelled  and  re-        (y)  2  Vera.  742 ;  S.  C.  Prec  in  Chan, 

voked,  it  is  a  final  act,  e^en  thongh  the  459 ;  1  £q.  Caa.  Ab.  408 ;  1  P.  Wma.  343 ; 

testator,  at  the  time,  intended  afterwards  1  Saund.  280  b,  note  to  Dnppa  v,  Mft3ro. 
to  make  a  new  will  and  never  did  so;  or        (2)  Powell  on  Devises,  801.    It  woald 

did  BO,  and  afterwards  cancelled  the  sec-  have  made  no  difference  if  the  latter  wiD 

ond  will ;  it  will  in  such  a  case  require  a  had  been  in  favor  of  another  person  firom 

republication   to   restore    the  first    will,  the  former.    See   Sir   William    Grant's 

Semmes  v.  Semmes,  7  Harr.  &  J.  388 ;  judgment  in  Ex  parte  the  Earl  of  Ilches> 

Bohannon  r.  Walcot,  1  How.  (Miss.)  336 ;  ter,  7  Yes.  379. 
4  Kent,  531 ;  Jones  v.  Hartley,  2  Whart.        (a)  Cowp.  52. 
103;  Havard  r.  Davis,  1  Browne,  334;        (6)  14  East,  440. 
8.  C.  2  Binn.  406  ;  Flintham  v.  Bradford,        (c)  1  Add.  53. 

10  Penn.  St.  82 ;  post,  178-181 ;  James  v.        {d)  1  Eq.  Gas.  Abr.  409 ;  8.  C.  3  Cbanc. 

liarviD,  8  Conn.  576.]  Bep.  155. 
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diaft  of  a  new  will  made  according  to  such  instructions,  and  hav- 
ing signed  such  draft,  tore  the  seals  from  his  old  will,  under  the 
impression  that  his  new  will  was  completely  executed  so  as  to 
pass  lands;  this  was  held  to  have. been  done  sine  animo  cancel- 
landi^  and  therefore  to  be  no  revocation  of  the  original  will. 

Again,  in  Hyde  v.  Mason,  («)  the  testator  duly,  according  to  the 
statute  of  frauds,  made  and  executed  his  will  in  duplicate,  and  one 
of  the  duplicates  was  delivered  to  one  of  the  executors.  The 
testator,  about  three  weeks  before  his  death,  made  several  altera- 
tions and  obliterations  with  his  own  hand,  in  the  duplicate  re- 
maining in  his  own  custody,  making  a  new  devise  of  his  real 
estate,  and  a  new  residuary  legatee,  and  a  new  executor,  entirely 
striking  out  the  names  of  the  first  devisees,  residuary  legatees,  and 
executors,  and  altered  several  of  the  former  legacies,  and  inserted 
or  interlined  new  legacies.  And  soon  after  he  wrote  another  will 
with  his  own  hand,  agreeable  in  great  measure,  but  not  altogether, 
to  the  will  or  duplicate  so  altered,  with  the  *  conclusion  in  these 
words:  *^In  witness  whereof  I  the  said  testator  have  to  each 
sheet  set  my  hand,  and  to  the  top  where  the  sheets  are  fixed 
together,  my  hand  and  seal,  and  to  the  last  thereof  my  hand  and 
seal,  and  to  a  duplicate  of  the  same  tenor  and  date  this 
day  of  1730."     But  there  was  no  signing  or  fixing  together. 

The  testator  soon  after  began  to  write  another  will,  word  for 
word  with  the  last,  as  far  as  it  went,  but  proceeded  no  farther 
than  devising  his  lands.  The  testator  lived  six  days  after,  and 
was  in  good  health,  and  might  have  finished  and  executed  both 
or  either  of  the  later  wills  if  he  had  thought  fit.  The  testator 
never  sent  to  or  called  upon  the  executor  for  the  duplicate  of  the 
first  will  in  his  hands,  though  the  executor  lived  in  London,  where 
the  testator  also  resided.  After  the  death  of  the  testator  all  the 
testamentary  papers  or  schedules  were  found  lying  all  in  loose  and 
separate  papers,  upon  a  table  in  his  closet,  not  signed  or  exe- 
cuted, and  the  duplicate  of  the  first  will  was  found  on  the  same 
table,  altered  and  obliterated  (^ut  supra)  with  his  name  and  seal 
thereto,  whole  and  uncancelled.  In  the  prerogative  court  sen- 
tence was  given  for  the  duplicate  of  the  first  will  in  the  execu- 

(e)  Vm.  Alir.  Deriae,  B.  S,  pi.  17,  S.  Goodright  v.  Glazier;  S.  C.  nomine  Cal- 

C.  nomine  Limbery  v.  Mason,  Com.  Rep.  amy  v,  Hyde,  1  Cas.  temp.  Lee,  423,  note 

451 ;  S.  C.  3  £q.  Cas.  Abr.  776,  and  4  (a). 
Bnrr.  2515,  cited  bj  Lord  Mansfield  in 
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tor's  hands ;  and  upon  appeal  to  the  delegates  the  sentence  iras 
confirmed  by  Lord  Raymond,  Mr.  Justice  Probyn,  Dr.  Tyndall, 
and  Dr.  Brampton.  A  commission  of  review  was  afterwards  ap- 
plied for  and  obtained  ;  and  after  further  hearing,  &c.  before  the 
commissioners  of  review,  the  former  sentence  of  the  prerogative 
court  was  again  affirmed  by  all  the  delegates,  except  Dr.  Pinfold, 
viz,  by  Reynolds  C.  B.,  Page  J.  and  Corayns  B.,  and  two  doctors 
of  the  civil  law,  chiefly  on  the  reason  that  the  testator  did  not 
mtend  an  intestacy ;  and  by  the  alterations  and  obliterations  in  his 
own  duplicate  of  the  first  will,  he  appeared  only  to  design  a  new 
will,  which^  as  he  never  perfected^  the  first  ought  to  stand  ;  and 
his  not  calling  for  the  duplicate  in  the  executor's  hands  strength- 
ened the  presi\mption  of  his  intent,  not  absolutely  to  destroy  his 
first  will  till  he  perfected  another,  which  he  never  did.  (e*) 

*In  the  case  of  Winsor  v.  Pratt,  (/)  the  testator,  in  July,  1812, 
made  his  will,  by  which  he  devised  certain  real  estates  to  his  wife 
for  life,  and  on  her  death  to  her  mother,  and  on  the  death  of  his 
wife  and  her  mother  to  his  executors,  in  fee  upon  certain  trusts. 
In  November,  1816,  he  made  various  interlineations  and  oblitera- 
tions, the  effect  of  which,  as  regarded  his  real  estate,  was,  to  con- 
fine the  firat  devise  to  his  wife  for  her  widowhood,  and  to  strike 
out  the  devise  to  her  mother.  The  original  date  was  struck  out, 
and  day  of  November,  1816,  was  substituted.    The  will 

was  never  resigned,  republished,  or  reattested,  but  in  the  following 
month  the  testator  caused  a  fair  copy  to  be  made,  and  added  one 
interlineation  not  affecting  his  real  estate,  but  the  copy  was  never 
signed,  attested,  or  published ;  and  in  December,  1816,  the  testator 
died.  The  court  of  common  pleas  were  of  opinion,  that,  under 
such  circumstances,  the  interlineations  and  obliterations  were  in- 
operative, and  that  there  was  no  revocation  of  the  will  as  it 
originally  stood.  And  Dallas  C.J.  in  giving  his  judgment  ob- 
served: ^^The  effect  of  cancelling  depends  upon  the  validity  of 
the  second  will,  and  ought  to  be  taken  as  one  act  done  at  the 
same  time ;  so  that  if  the  second  will  is  not  valid,  the  cancelling 
of  the  first,  being  dependent  thereon,  ought  to  be  looked  upoti 
as  null  and  inoperative." 

(el)  [See  O'Neall  v.  Farr,  1  Rich.  (S.        (/)  2  Biod.  &  Bing.  650;    8.  a  5 
Car.)  80;  Bums  v.  Burns,  4  Seig.  &  R.    Moore,  484. 
567  ;  Johnson  v.  Brailsford,  2  Nott  &  McC. 
272;  Card  v.  Grininan,  5  Conn.  168.] 
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In  a  modem  case  in  the  prerogative  court,  an  executor,  having, 
in  pencil,  altered  a  will  (by  the  direction  of  the  testator,  who 
approved  of  it  when  so  altered),  and  then  cancelled  it,  only  in 
order  that  another  might  be  drawn  up,  the  preparation  of  which 
was  prevented  by  the  death  of  the  testator,  Sir  John  NichoU  held, 
that  such  cancellation,  being  preparatory  to  the  deceased  making 
a  new  wiU,  and  conditional  only,  was  not  a  revocation.  (^) 

*  Further  examples  may  be  adduced  with  respect  to  obliteration. 
As  where  lands  were  duly  devised  to  two  trustees  upon  trust  for 
certain  purposes,  and  afterwards  the  testator  struck  out  the  name 
of  one  of  the  trustees,  and  inserted  the  names  of  two  others,  leav- 
ing the  purposes  of  the  trust  unaltered,  though  varying  in  certain 
particulars,  and  did  not  republish  his  will:  it  was  adjudged,  that 
the  testator's  intent  appearing  to  be  only  to  revoke  by  the  sub- 
stitution of  another  good  devise  to  other  trustees,  as  such  new 
devise  could  not  take  effect  for  want  of  the  proper  requisites  of 
the  statute  of  frauds,  it  should  not  operate  a  revocation.  (A) 

So  in  a  later  case,  (i)  a  testator  made  his  will,  duly  executed 
and  attested  so  as  to  pass  real  estates,  by  which  he  gave  to  his 
younger  sons  4,0002.  each,  and  to  his  daughters  3,0002.  each,  pay- 
able exclusively  out  of  his  real  estates ;  he  afterwards  obliterated 
**  four  "  and  "  three,"  and  wrote  over  them  "  three  "  and  "  one ; " 
bat  the  will  was  not  reexecuted  or  republished ;  he  subsequently 
made  a  codicil,  signed  by  him,  but  not  executed  or  attested  so  as 
to  pass  real  estates,  by  which  he  reduced  the  portions  given  to 
the  younger  sons  and  daughters,  according  to  the  alterations  in 
the  will.  The  younger  sons  and  daughters  were  held  to  be  en- 
titled to  the  portions  originally  given  to  them  by  the  will,  on  the 
ground  that  the  testator,  by  the  obliterations  and  ititerlineations, 
did  not  intend  revocation,  but  a  substitution  which  proved  in- 
effectual, (t) 

ig)  In  the  Goods  of  Applebee,  1  Hagg.  the  testator  and  in  the  presence  of  only 

143.    See,  also,  In  the  Goods  of  De  Bode,  one  of  the  subscribing  witnesses,  inter- 

5  Notes  of  Cas.   189,  accord. ;    In   the  lined  another  legacy,  it  was  held  that  the 

GoodsofEeles,  2  Sw.  &  Tr.  600;  In  the  alteration  did  not   make  the  will  void. 

Goods  of  Mitcheson,  32  L.  J.,  P.  M.  &  A.  Wheeler  v.  Bent,  7  Pick.  61.    See  Jack- 

202.  son  t7.  Holloway,  7  John.  394.] 

(k)  Short  V.  Smith,  4  East,  419 ;  [Qninn  (t)  Kirke  v,  Kirke,  4  Russ.  435. 

s.  Qninn,  1  N.  T.  Sap.  Ct.  437.    Where,  (k)  See,  abw,  Locke  v,  James,  11  M.  & 

sfter  a  will  of  real  or  personal  estate  was  W.  901,  accord, 
doly  executed,  a  scrivener,  by  direction  of 
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Cancellation,  under  the  influeiioe  of  a  mistake  in  point  of  law, 
seems  to  be  equally  inoperative  to  revoke,  as  if  made  under  a 
mistake  of  fact.  ^^  If  a  man,"  said  Lord  EUenborough,  in  the 
case  of  Perrott  v.  Perrott,  (l)  '^  cancel  his  will  under  a  mistime 
in  point  of  fact  that  he  has  completed  another,  when  he  really 
has  not,  as  was  the  case  in  Hyde  v.  Hyde,  the  cancellation  is  void ; 
and  if  he  cancel  it  under  a  *  mistake  in  law,  that  a  second  will 
(complete  as  to  the  execution)  operates  upon  the  property  con- 
tained in  the  first,  when  from  some  clerical  rule  it  really  does  not, 
shall  this  be  deemed  a  valid  cancellation  ?  " 

The  general  principle  of  the  above  cases  was  laid  down  by  Liord 
General  Alvanley  in  Ex  parte  Lord  Ilchester,  (ni)  as  completely 
the  cases,  established,  that,  where  it  is  evident  that  the  testator, 
though  using  the  means  of  revocation,  could  not  intend  it  for  any 
other  purpose  than  to  give  effect  to  another  disposition,  though, 
if  it  had  been  a  mere  revocation,  it  would  have  had  effect,  yet, 
the  object  being  only  to  make  way  for  another  disposition,  if  the 
instrument  cannot  have  that  effect,  it  shall  not  be  a  revoca- 
tion, (n) 

In  connection  with  this  principle,  it  has  been  established  (as 
will  hereafter  fully  appear),  (o)  that  a  subsequent  will  made 
under  the  impulse  of  a  mistaken  notion  of  facts  will  not  revoke 
a  former  one.  (o^) 

The  rule  ^^^  where  the  second  disposition  fails  for  want  of  ca- 

^h*"th       pacity  in  the  legatee  to  take,  it  appears  to  be  established 

gift  fails      (though  it  has  been  thought  difficult  to  make  a  satis- 
pacity  of      factory  distinction)  that  the  revocation  will  be  effect- 

the  legatee,    ^^i   (^) 

(/)  14  East,  440.  P.  M.  &  A.  34.    But  see  Powell  v.  Pov- 

(m)  7  Yes.  372.  ell,  L.  U.  1  P.  &  D.  209  ;  In  the  Goods  of 

(n)  See,  also,  the  same  rale  laid  down  Weston,  L.  R.  1  P.  &  D.  633. 

by  Sir  Wm.  Grant  in  the  same  case,  7  *  (o)  Post,  172. 

Yes.  279.     For  other  cases  illustrating        (o^)  [Where  a  testator  executed  a  see- 

this  rule,  see  Scott  v.  Scott,  1  Sw.  &  Tr.  ond  will,  supposing  at  the  time  that  his 

258 ;  In  the  Goods  of  Cockayne,  Dea.  &  first  will  was  lost,  and  be  subsequently 

Sw.  177;  Dickinson  v.  Stidolph,  U  C.  B.  found  the  first,  and  destroyed  the  second, 

N.  S.  341  ;  Williams  v.  Tyley,  Johns,  declaring  that  he  preferred  the  first,  the 

535,  per  Wood  Y.  C. ;  In  the  Goods  of  latter  may  properly  be  admitted  to  pro- 

Middleton,  3  Sw.  &  Tr.  583 ;  Powell  v.  bate.    Marsh  v.  Marsh,  3  Jones  Law  (N. 

Powell,  L.  R.  I  P.  &  D.  209.    It  seems  Car.),  77.] 

that  the  rule  only  applies  where  the  revo-        (p)  Tupper  v.  Tupper,  1  Kay  &  J.  665; 

cation  is  to  be  dependent  on  a  future  Quinn  v,  Butler,  L.  R.  6  Eq.  Cas.  285 ; 

erent.  DickinBon  u.  Swatman,  SO  L.  J.,  \po8t,  186,  note  (n) ;  Barksdaie  v.  Baika- 
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A  codicil  IB,  primd  facie^  dependent  on  the  will ;  and  the  de^ 
straction  or  mutilation  of  the  will  is  an  implied  revoca-   when  a 
tion  of  the  codicil,  {q)     But  Lord  Penzance  appears  to  or  muSia-'* 
•have  taken  a  different  view  of  this  subject,  and  to  have  ^jj  ?^^^ 
held  that  since  the  passing  of  1  Vict,  c,  26,  s.  20  (see  revocaUon 

r        ^     ^  'V  ofthecodi- 

anUy  127),  the  words  of  this  statute  are  imperative,  cii. 
and,  consequently,  that  when  a  testator  has  once  executed  a  tes- 
tamentary paper,  that  paper  will  remain  in  force  unless  revoked 
in  the  particular  manner  named  in  this  section,  (r)  But  it  may 
be  doubted  whether  the  view  above  taken  by  his  lordship  is  cor- 
rect, and  whether  the  destruction  or  mutilation  of  the  will  is  not 
an  implied  revocation  of  the  codicil  by  reason  of  the  very  nature 
of  the  instrument,  just  as  the  mutilation  of  the  part  of  any  dupli- 
cate will  in  the  testator's  own  custody  is  a  revocation  of  both 
duplicates.  As  to  what  is  designated  in  the  statute  by  the  words 
"  some  writing,"  see  In  the  Goods  of  Hicks.  («)  And,  indepen- 
dently of  this  statute,  there  have  been  cases  where  the  codicil  has 
appeared  so  independent  of,  and  unconnected  with  the  will,  that, 
under  the  circumstances,  the  codicil  has  been  established,  though 
the  will  has  been  held  invalid.  It  was  regarded  as  a  question  alto- 
gether of  intention.  Consequently,  the  legal  presumption  in  this 
case  might  be  repelled,  namely,  by  showing  that  the  testator  in- 
tended the  codicil  to  operate,  notwithstanding  the  revocation  of 
the  will.  (0 
If  a  will  be  executed  in  duplicate,  and  the  testator  keeps  one 

dale,  12  Leigh,  535;  Laaghton  v.  Atkins,  (3d  £ng.  ed.),  131;  Tagart  r.  Squire,  1 

lPick.548;  O'Neall  v,  Farr,  1  Rich.  (S.  Curt  289;  Clogstoun  v,  Walcott,  5  Notes 

Car.)  80;  Price  v.  BCaxwell,  28  Penn.  St.  of  Cas.  623 ;  Re  HaUiwell,  4  Notes  of  Cas. 

23;  Hairston  v.  Hairston,  30  Miss.  276;  400.] 

Clark  r.  Ebom,  2  Marph.  235 ;  1  Jarman  (r)  In  the  Groods  of  Savage,  L.  R.  2  P. 

Wills  (Sd  Eng.  ed.),  156;  Frenche's  case,  &  D.  78;  Black  v.  Jobling,  L.  R.  1  P.  & 

8  Ytn.  Ab.  Der.  O.  pt.  4;  Roper  v.  Con-  D.  685. 

itable,2Eq.  Cas.  Abr.  359,  pi.  9;  S.  C.  (s)  L.  R.  1  P.  &  D.  683.    See,  also, 

wm.  Roper   v.  Radclifie,  5  Bro.  P.  C  c9ito,  127.  • 

ToidL360;  10  Mod.  233.]  (0  Barrow  v.  Barrow,  2  Cas.    temp. 

(q)  Coppin  V.  Dillon,  4  Hagg.    361 ;  Lee,  335 ;  Medlycott  v.  Assheton,  2  Add. 

Grimwood  v.  Coxens,  2  Sw.  &  Tr.  364;  231;  Tagart  o.  Hooper,  1  Curt.  289;  In 

In  the  Goods  of  Datton,  3  Sw.  &  Tr.  66 ;  the  Gk>ods  ;of  Halliwell,  4  Notes  of  Cas. 

[Re  Greig,  L.  R.  1  P.  &  D.  72 ;  unless  it  400;  Clogstoun  v.  Walcott,  5  Notes  of 

b  of  such  a  character  as  to  be  entirely  in-  Cas.  623 ;  In  the  Goods  of  Ellice,  27  L. 

dependent  of  the  will.    Grimwood  v.  Coas-  J.,  P.  M.  &  A.  27 ;  [Gage  v.  Gage,  12  N. 

ens,  2  8w.  &  Tr.  364 ;  Black  v.  Jobling,  H.  380,  381 ;  Bates  v.  Holeman,  3  Hen.  & 

L.  R.  1  P.  &  D.  685 ;  Goods  of  Turner,  Mnnf.  502.] 
L.  B.  2  P.  &  D.  403;  1  Jarman  Wills 
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Duplicate  P^^^  himself,  and  deposits  the  other  with  some  other  per- 
"^"■^  son ;  and  the  testator  mutilates  or  destroys  the  part  in 

R^^'JW  his  own  custody,  it  is  a  revocation  of  both,  (u)  The 
the  de-  presumption  of  law  in  such  case,  liable  of  course  to  be 
ormutiia-  *  rebutted  by  evidence,  is,  that  the  destruction  or  mutila- 
revokes'uie  ^^^^  ^^  ^^®  one  duplicate  was  done  animo  revocandi  as  to 
<^^^-         both.(tt;) 

And  in  Pemberton  v.  Pemberton,  (z)  Lord  Chancellor  Erskine 
laid  down  that  the  same  presumption  holds,  though  in  a  much 
weaker  degree,  (a;*)  where  both  the  instruments  are  in  the  testa- 
tor's possession  :  and  further,  that  in  a  third  case;  where  the  tes- 
tator, having  both  duplicates  in  his  possession,  alters  one,  and  then 
destroys  that  which  he  has  altered,  there  also  the  same  presump- 
tion holds,  though  weaker  still,  (y) 

But  in  Roberts  v.  Round,  (z)  the  testatrix  executed  her  will  in 

(ti)  Sir    Edw.    Seymour's    case,    cited  findingof  the  jurj  in  three  successive  trials 

Com.  Rep.  453 ;  S.  C.  1  P.  Wms.  346 ;  2  at  law  on  these  facts,  and  the  evidence 

Vern.  742 ;  Onions  v.  Tyrer.  1  P.  Wms.  generally,  was,  that  the  will  was  not  re- 

346;  Banenshaw  v.  Gilbert,  Cowp.  49;  voked;  and  in  that  conclusion  the  lord 

Boughey  v.  Moreton,  2  Cas.  temp.  Lee,  chancellor  finally  concurred.    "  Perhaps," 

532;  S.  C.  3    Hagg.   191;    Rickards  v.  says  Mr.  Jarman  (Wills,  vol.  1,3d  Eng.ed. 

Mumford,  2  Phillim.  23 ;  Colvin  v.  Fraaer,  129), "  in  such  a  case,  the  presumption  ow 

2  Hagg.  266.  hardly  be  said  to  lean  in  favor  of  the  rev- 

(w)  Swinburne  seems  to  have  been  of  ocation   at  all;    for  the  testator  having 

opinion  that  it  lay  on  the  party  relying  made  alterations  in  one  part,  and  then 

on   the  revocation  to  prove  the  animus^  cancelled  the  part  so  altered  only,  the  con- 

otherwise  the  cancellation  of  one  duplicate  elusion  would  rather  seem  to  be,  that  he 

would  not  affect  the  other.     See  pt.  7,  merely  intended,  by   the  destruction   of 

s.  16,  pi.  4.    But  the  modem  authorities,  that  part,  to  get  rid  of  the  alteratiom, 

cited  in  the  preceding  note,  have  now  set-  and  to  restore  the  will  to  its   original 

tied  that  the  animus  is  to  be  presumed  till  state."] 

the  contrary  is  proved.    As  to  the  pre-  (a^)  [Re.Hains,  5  Notes  of  Cas.  621.] 

sumption,  when  a  testator  destroys  a  du-  (y)  It  was  urged  by  counsel,  in    ihe 

plicate  in  the  possession  of  his  solicitor,  course  of  the  argument,  that  in  this  third 

and  preserves  that  in  his  own  custody,  case,  as  soon  as  one  part  has  been  altered, 

see  Payne  t;.  Trappes,  1  Robert.  583,  591 ;  the  two  parts  cease  to  be  duplicates,  and 

[O'Neall  V.  Farr,  1  Rich.  (S.  Oar.)  80.]  '  the  altered  one  then  becomes  a  new  will 

(x)  13  Yes.  310.    And  in  that  case  it  of  the  latest  date,  and  revokes  all  othen. 

also  appears  that  Lord  Ellenborougli  and  If  that  were  so,  upon  the  destruction  of 

Sir  James  Mansfield  had  each,  in  charg-  the  altered  will,  the  question  would  feen 

ing  juries,  stated  the  law  to  this  effect,  to  resolve  itself  into  the  point  whether 

[The  circumstances  in  Pemberton  v.  Pem-  the  prior  uncancelled,  unaltered  one  is  re- 

berton,  supra,  were  as  follows  :  Two  parts  vived  by  the  destruction  of  the  latter  al- 

of  a  will  were  found  in  the  possession  of  tered  one.    As  to  which  tee  the  next  aee- 

a  testator  at  his  death,  the  one  cancelled,  tion. 

having  various  alterations  in  it,  and  the  (s)  3  Hagg.  548. 
other  not  altered  or  cancelled;  and  the 
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duplicate  in  the  year  1814.   The  will  was  kept  by  her,  and  the 
duplicate  immediately  after  execution  was  left  with  her  solicitor, 
who  retained  possession  of  it  till  the  year  1827,  when  he  delivered 
it  to  her,  at  her  request.     On  her  decease,  in  the  year  1830,  the 
will  and  duplicate  were  found  in  her  portfolio,  which  was  on  her 
bed  at  the  time  of  her  death.    The  will  was  inclosed  in  an  envelope, 
indorsed  in  her  handwriting,  **  My  will,  dated  the  11th  of  April, 
1814,"  and  with  the  word  "  mine  "  written  by  her  in  pencil  on 
the  *  outer  sheet  of  the  will.   The  duplicate  had  been  mutilated  by 
catting  out  the  names  of  several  of  the  devisees ;  and  Sir  John 
NichoU  held  that  such  mutilation  was  neither  a  total  or  partial  rev- 
ocation.    The  learned  judge,  in  pronouncing  his  judgment,  made 
the  following  observations :  *'  What,  upon  the  face  of  the  instru- 
ment, are  the  sound  legal  construction  and  presumptions  ?    Sup- 
pose that  the  mutilated  instrument  alone  had  been  found,  and  that 
no  duplicate  had  ever  existed.     This  mutilation  of  the  first  sheet, 
leaving  the  signature  untouched,  would  not  be  a  total  revocation  ; 
it  would  be  a  revocation  of  those  particular  devises  only ;  but  there 
being  two  papers,  both  in  the  deceased's  possession,  the  presump- 
turn  of  law  would  J«,  that  by  the  preservation  of  one  duplicate  en- 
tire^ $he  did  not  intend  a  revocation  of  these  particular  devises^ 
othemrise  she  would  have  mutilated  both  duplicates.     The  con- 
struction then  to  be  put  upon  this  act  of  mutilation  (for  it  clearly 
appears  to  have  been  her  own  act),  is,  that  at  most  it  was  a  prep- 
aration for  a  projected  alteration,  to  which  she  had  not  finally 
made  up  her  mind,  or  which  she  had  abandoned ;  and,  therefore, 
she  preserved  entire  the  duplicate  which  she  had  always  retained 
m  her  own'  possession,  and  on  which  she  had  written  the  word 
"mine." 

However,  in  Doe  t^.  Strickland,  (a)  where  the  testator  had  died 
with  two  instruments  both  in  his  own  keeping,  the  one  a  copy  of 
the  other,  and  which  the  jury  (on  the  trial  of  an  ejectment)  found 
he  intended  should  form  his  one  will  in  two  parts,  and  he  had  ob- 
literated (it  being  a  case  before  the  wills  act)  certain  passages  in 
one  of  the  two,  leaving  the  other  unaltered,  and  the  jury  also  found 
that  the  obliterations  were  meant  by  him  to  be  final  alterations  and 
to  stand  as  his  last  will^  the  court  of  common  pleas  held  that  the 
obliterations  in  the  one  instrument  operated  as  a  revocation  of  the 
corresponding  passages  in  the  other. 

(a)  S  C.  B.  7S4. 
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In  another  case  under  the  old  law,  where  a  father,  after  haying 

ui  inter-  made  his  will,  being  displeased  with  his  son,  by  an  *  in- 

and  a  cod-  terllneation  of  his  will,  excluded  him  from  all  share  in 

Mmeef- ^  ^^  property  but  one  shilling,  and  also  by  a  codicil  made 

cimoeilme  ^^^  ^**  purpose,  declared  his  determination  to  the  same 

one, the  effect;  but  afterwards  beinsc  reconciled  to  his  son,  the 

other  18  ,   ,®  ,  ,  ' 

cancelled :  testator  cancelled  the  codicil,  by  drawing  his  pen  across 
it,  but  the  interlineation  was  left  standing  in  the  will ;  (a^)  it  was 
held  by  Sir  W.  Wynne,  in  the  ecclesiastical  court,  and  afterwards 

canceiia-  ^7  ®^  ^*   ^^^^  ^'  ^'*  ^**  *^®  cancellation  of  the 

tion  of  &  codicil  had  the  effect  of  cancelling  the  interlineation,  (i) 

eels  the  So  it  was  held  in  the  case  of  draft  which  a  testator 

draft  from  signed,  and  afterwards  executed  a  will  from  it ;  if  he 

wM^pi^  should  afterwards  cancel  the  will  animo  revoeandi^  the 

P*^*  draft  would  be  thereby  also  revoked.  ((?) 
Proof  of  If  a  testament  was  in  the  custody  of  the  testator,  and 

matilation:  ,  ,,  ,  ,,  , 

upon  his  death  it  is  found  among  his  repositories  muti* 

teautor's  lated  or  defaced,  the  testator  himself  is  to  be  presumed 

fo^d  ma-  to  have  done  the  act ;  (<2)  and  it  has  already  appeared 

preaumi?*  that  the  law  further  presumes  that  he  did  it  animo  rev-- 

tion  u,  that  ocand%.(e)     So  where  a  testator  has  a  will  in  his  own 

he  mati-  ^ 

lated  it  an-  custody,  and  that  will  cannot  be  found  after  his  death, 

camdi:  the  presumption  is  that  he  destroyed  it  himself ;  (6^)  it 


(a^)  [With  regard  to  this  act,  Mr.  Jar-  v,  Lambell,  3  Hagg.  568 ;  [Baptist  Church 

mant(l  Jarman  Wills,  3d  Eng.  ed.  p.  ISO,  v.  Bobbarts,  2  Penn.  St  110.] 

notc*(/),  takes  occasion  to  observe :  "  Hero  (e)  AnU,  147 ;  3  Hagg.  668 ;  [In  re  WiU 

it  occurs  to  remark,  that  testators  should  of  Engelina  8.  White,  25  N.  J.  £q.  501, 

be  dissuaded  from  making  or  altering  their  503;   Smock  v.  Smock,  3  StockU  156; 

wills  (as  they  are  often  disposed  to  do)  Baptist  Church  v,  Robbarts,  2  Peno.  St. 

under  the  influence  of  any  temporary  ex-  1 10.]   And  the  law  is  not  difierent  though 

citement  occasioned  by  the  ill-conduct  of  a  the  testator  appears  to  hare  gumnied  the 

legatee;  and  still  more  from  recording  their  signature  on  again  in  its  original  place, 

resentment  in  their  wills,  which  may  have  Bell  v.  Fothergill,  L.  R  2  P.  &  D.  14S. 

the  efiect  of  wounding  the  feelings  of,  and  [(«^)  Holland  v.  Ferries,  2  Bradf.  Snr. 

casting  a  stigma  on,  the  offending  party  834 ;  Jones  v.  Murphy,  8  Watts  &  8. 

long  after  the  transaction  which  gave  oc-  275 ;    Steele  v.  Price,    5  B.    Mon.    6S ; 

casion  to  the  irritation  has  been  effaced  Bulkley  v.  Redmond,  2  Bradf.  Snr.  281 ; 

from  recollection,  or  is  remembered  only  Baptist  Church  r.  Robbarts,  2  Penn.  St. 

to  be  regretted."]  HO ;  Bound  v.  Gray,  1  Geo.  36 ;  Weeka  v. 

(6)  Uttenon  o.  Utterson,  S  Yes.  &  B.  M'Beth,  14  Ala.  474 ;  In  re  Johnson's 

ISS.  Will,  40  Conn.  587, 588.    But  in  order  to 

(c)  I  Phillim.  400.  raise  this  presumption  the  oonrt  must  be 

(d)  Swinb.  pt.  7,  s.  16,  pL  5 ;  Daries  o.  satisfied  that  the  will  was  not  in  ezistenoe 
DaTieSy  1  Cas.  temp.  Lee,  444 ;  Lambell  at  the  time  of  (he  death  of  the  tertator. 
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cannot  be  presamed  that  the  destruclion  has  taken  place  if  it  cannot 
by  any  other  person  without  his  knowledge  or  authority ;  the  pre^ ' 
for  tlmt  would  be  presuming  a  crime.  (/)     And  this  pre-  '^SSt  hi 
samption  holds  with  respect  to  *  duplicate  wills:  hence  destroyed 
if  a  will  was  executed  in  duplicate,  and  the  testator  has  rtwcandi: 
the  custody  of  one  part,  and  it  cannot  be  found  after  his  to  where 
death,  the  presumption  of  law  is,  that  he  destroyed  it  hasthecne- 
ammo  revocandi;  and  both  parts  are  consequently  to  be  or  two  da- 
considered  revoked,  unless  such  presumption  be  rebut-  ^^^ 

ted.07) 

There  can  be  no  doubt,  that  if  a  will  duly  executed  is  destroyed 
in  the  lifetime  of  the  testator  without  his  authority,  it  ^  ^^^ 
may  be  established,  upon  satisfactory  proof  being  given  ^^jjj^j  jj|^ 
of  its  having  been  so  destroyed,  and  also  of  its  con-  beenun- 
tents.  (A)  The  law  is  the  same,  where  a  wife,  having  Uted  or  de- 
power  to  dispose  of  property  by  her  will,  makes  her  wiU  ma/be  w- 
and  afterwards  destroys  it  by  the  compulsion  of  her  hus-  *»*"*^*d- 

rmchi;.Finch,L.B.lP.&D.37l.  Where  [I^avis  v,  Sigonmey,  8  Met.  487,  488; 

thewm  has  been  removed  from  the  custody  Legare  r.  Ashe,   I   Bay,  464;  Clark  r. 

of  the  testator  without  any  act  of  hia,  it  Wright,  3  Pick.  67 ;  Bowen  v.  Idley,  11 

may  be  admitted  to  probate  notwithstand-  Wend.  227 ;  S.  C.  1  Edw.  Ch.  148 ;  Pat- 

iog  the  presumption  of  revocation  in  or-  terson  v,  Hickey,  32  Geo.  156.]    And  for 

dinary  cases.    Minkler  v.  Minkler,  14  Vt.  this  purpose  declarations  of  the  testator 

128 ;  Jackson  v.  Brown,  6  Wend.  173.]  ^  various  members  of  his  family  down  to 

(/)  Hdyar  v.  Helyar,  1  Cas.  temp.  Lee,  »  few  days  before  his  death,  expressive  of 

472;Mnmfoidp.  Bickards,  SPhillim.  23;  ^^  satisfaction  at  having  settled  his  af- 

Loxley  tr.  Jackson,  3  Phillim.  126;  Lillie  f*i"»  and  intimating  that  his  will  was  left 

p.  LUIie,  3  Hagg.  la*;  Wargent  v.  Hel-  with  his  attorney,  were  held  to  have  been 

Ungs,4  Hagg.  245;  Welch  v,  PhUlips,  1  properly  admitted.    Whiteley  v.  King,  17 

Hoore  P.  C.  Bep.  299 ;  James  v.  Cohen,  3  C.  B.  N.  S.  756 ;  [In  re  Johnson's  WiU, 

Curt  770 ;  Williams  v,  Jones,  7  Notes  of  40  Conn.  587.]    And   this  presumption 

Cas.  106 ;  Brown  p.  Brown,  8  El.  &  Bl.  doe«  not  apply  to  a  case  where  the  testa- 

888;  la  the  Goods  of  Mitcheson,  32  L.  J.,  tor  became  insane  after   the  execution, 

P.  M.&  A.  203;  [Davis  v.  8igoamey,  8  and   continued  insane    until  his  death.. 

Met  487,  488  ;  Eckersley  ».  Piatt,  L.  R.  Sprigge  v,  Sprigge,  L.  R.  1  P.  &  D.  608 ; 

I  P.  &  D.  281 ;  Wood  p.  Wood,  L.  R.  1  see  a»ite,  147.    The  evidence  to  rebut  the 

P.  *  D.  309 ;  Finch  v.  Finch,  L.  R.  I  P.  presumption  must  be  clear  and  satisfac- 

4  D.  871 ;  In  re  Johnson's  Will,  40  Conn.  tory.    Eckersley  v.  Piatt,  L.  R.  1  P.  &  D. 

687, 588.]    Bat  this  presumption  may  be  281.    See,  also.  In  the  Goods  of  Shaw, 

ratted,  as  by  showing  that  he  had  no  1  Sw.  &  Tr.  62. 

opportunity  of  so  doing,  or  that  it  has  [g)  Rickards  p.  Mumford,  2  Phillim.  23 ; 

been  kwt,  or  destroyed  without  his  privity  Colvin  v.  Fraser,  2  Hagg.  266.   See,  also, 

or  eonsent    3  Hagg.  184, 185;  4  Hagg.  Saunders  v.  Saunders,  6  Notes  of  Cas.  518. 

249;  Brown  9.  Brown,  S  SI.  &  BL  876,  (A)  Tievdyan  v.  Trevelyan,  1  Phillim. 

889;  Fatten  v.  Poulton,  I  Sw.  &  Tr.  65;  149;  see  pod,  pt  i.  bk.  it.  ch.  ii.  §  Tii. 

Wood  V.  Wood,  L.  R.  1  P.  &  D.  308;  p.  378. 
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band,  (t)     So  where,  after  the  death  of  the  testator,  his  will  and 
codicil  were  wrongfully  torn  by  hb  eldest  son ;  the  court,  by  means 
of  some  pieces  which  were  saved,  and  by  oral  evidence,  having  ar- 
rived at  the  substance  of  the  instrument,  pronounced  for  them,  (k) 
So,  in  Podmore  v.  Whatton,  (Z)  where  there  was  satisfactory  evi- 
dence that  the  defendant  (the  brother  of  the  deceased,  who  had 
taken  out  letters  of  administration)  had  possessed  himself  of  the 
will  after  the  death  of  the  testator,  *  and  had  suppressed  or  de- 
stroyed it,  Sir  J.  P.  Wilde  granted  letters  of  administration  with 
the  will  annexed  to  the  residuary  legatee.     It  should  be  observed 
that  the  same  judge,  in  Wharram  v.  Wharram,  (m)  appeared,  to 
doubt  (but,  it  is  submitted,  without  sufficient  reason)  whether  the 
courts  have  been  justified  in  allowing  a  will  to  be  proved  by  parol 
evidence  only,  where  it  has  been  shown  to  be  lost  or  destroyed, 
and  to  doubt  the  soundness  of  the  doctrine  laid  down  by  the  court 
of  queen's  bench  in  Brown  v.  Brown,  (n)  that  parol  evidence  of 
the  contents  of  a  lost  instrument  may  be  received  as  much  when 
it  is  a  will  as  any  other.     This  question  will  be  considered  more 
fully  hereafter  (post^  pt  I.  bk.  rv.  ch.  n.  §  vn.  p.  878),  with 
80  a  will      ^^®  subject  of  the  probate  of  lost  wills  generally.     So  if 
mutilated     a  wiU  be  wholly  or  partially  mutilated  or  destroyed  by 
whilst  fiofi    the  testator  whilst  of  unsound  mind,  it  will  be  pro- 
may  be  68-  nounced  for  as  it  existed  in  its  integral  state,  that  being 
*^^*^"*-     ascertainable.  (0) 

It  must  be  borne  in  mind  that  the  antis  of  making  out  that  the 
'nieowttf  of  cancellation  of  a  will  was  the  act  of  the  testator  himself, 

ahowmg  a       . 

cancel-  lies  upon  those  who  oppose  the  will.  Accordingly,  where 
the  act  of  a  holograph  instrument,  purporting  to  be  a  codicil,  was 
tiMtestator  ^^^  anonymously  by  the  post  to  one  of  the  legatees 

wwiettw  '^^^^^d  therein,  it  was  admitted  to  probate,  though  par- 
wiiL  tially  burnt  and  torn  across,  the  handwriting  being  satis- 

factorily proved  and  the  confirmatory  and  adminicular  proof  being 
sufficient  to  satisfy  the  court  that  it  was  a  genuine  instrument  (/?). 

(t)  Williams  V.  Baker,  Prerog.  Jane  1,  St  Leonards,  L.  B.  1  P.  D.  154;]  poti, 

1839.  162. 

{k)  Foster  v.  Foster,  1  Add.  462.    See,  (o)  Scmby  v,  Fordham,  1  Add.  74;  la 

also.  Knight  v.  Cook,  1  Cas.  temp.  Lee,  the  Goods  of  Brand,  3  Hagg.  754 ;  In  tho 

413.  Goods  of  Shaw,  1  Curt.  905 ;  [Borlase  v. 

(/)  d  Sw.  &  Tr.  449.  Borlase,  4  Notes  of  Cas.  139 ;  Be  Downer, 

(m)  3  Sw.  &  Tr.  301.  18  Jar.  66 ;  ante,  147,  note  (r).] 

(n)  8  £1  &  Bl.  876 ;  [Sngden  v.  Lord  (p)  Hitchtns  v.  Wood,  2  Moore  P.  C. 

C.  355-447. 
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SECTION  II. 
Revocation  hy  a  Suisequent  TcBtamentary  Disposition. 

^Concerning  the  making  of  a  latter  testament,"  says  Swin- 
burne, (q)  ^^  so  large  and  ample  is  the  liberty  of  making  *  testa- 
ments, that  a  man  may,  as  oft  as  he  will,  make  a  new  testament 
even  until  his  last  breath ;  neither  is  there  any  cautel  under  the 
sun  to  prevent  this  liberty.  But  no  man  can  die  with  two  testa- 
ments, and  therefore  the  last  and  newest  is  of  force ;  so  that  if 
there  were  a  thousand  testaments,  the  last  of  all  is  the  best  of  aU, 
and  maketh  void  the  former." 

It  is  indeed  a  necessary  consequence  of  the  ambulatory  nature 
of  a  will,  that  the  last  testamentary  disposition  of  property  by  a 
testator  shall  be  operative,  to  the  exclusion  of  any  previous  con- 
trary or  inconsistent  one.  (j^)  Consequently,  before  the  passing 
of  the  new  statute  of  wills,  though  in  order  that  a  subsequent 
will  or  codicil  of  lands  might  revoke  a  prior  one,  such  later  will 
or  codicil  must  have  been  executed  pursuant  to  the  statute  of 
frauds ;  yet  a  will  of  personalty,  however  solemnly  and  formally 
made,  might  have  been  totally  or  partially  revoked  by  another 
subsequent  will  or  codicil,  or  other  instrument,  however  informal 
with  respect  to  language  or  execution,  provided  it  could  be  con- 
sidered a  testamentary  paper,  according  to  those  rules  of  the  ec- 
clesiastical court  which  this  treatise  has  already  attempted  to 
point  out.  (r)  Nor  was  it  necessary,  in  order  to  produce  such 
effect,  that  in  the  latter  testamentary  paper  there  should  be  any 
mention  of  revoking  the  former.  (<)  And  this  is  still  the  law 
with  respect  to  the  effect  of  subsequent  testamentary  dispositions, 
made  before  January  1,  1888;  because  the  statute  of  Victoria 
does  not  extend  to  them.  With  respect,  however,  to  cases  within 
the  operation  of  the  new  law,  no  revocation,  either  total  or  par- 
tial, can  be  effected  by  means  of  a  subsequent  will,  or  codicil,  or 
other  testamentary  disposition,  unless  the  same  be  executed  with 
the  solemnities  required  by  that  act.  (<^) 

(9)  Pt  7  s.  14,  pi.  1.  (r)  8ee  ante,  66-110;  Heljar  v,  Heljar, 

{^)  [Beeie  v.  Probate  Conrt  of  Newport,  1  Ca«.  temp.  Lee,  472. 

9  B.  L  4d4;  In  re  Usher,  4  Wiic.  SM;  («)  Swinb.  pt  7,  b.  14,  pi.  4. 

StDmoiie  V.  SimmoDS,  86  Barb.  6S ;  Flood  (s^)  [AnU,  127,  note  (A^).] 

9.  Howier,  1  Noti  &  McC.  821.1 
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It  had  been  sometimes  objected,  that  although  instractions 
"Hiest^ute  neither  reduced  into  writing  in  the  presence  of  the  *te8- 
didnotpre-  tator,  nor  read  over  to  him,  might  operate  as  a  will 
ocaUon  '  80  long  as  they  were  put  into  writing  in  his  lifetime,  (t) 
sSucti?iM~  y®*  *^^*  ^^^^  testamentary  paper  could  not  revoke  a 
■equeS*^"  prior  will  without  violation  of  the  twenty-second  section 
^-  of  the  statute  of  frauds,  whereby  it  was  provided,  that 

**  no  will  in  writing,  concerning  any  goods  or  chattels  or  personal 
estate  shall  be  repealed,  nor  shall  any  clause,  devise,  or  bequest 
therein  be  altered  or  changed  by  any  words,  or  will  by  word  of 
mouth  only,  except  the  same  be  in  the  life  of  the  testator  com- 
mitted to  writing,  and  after  the  writing  thereof  read  unto  the  tes- 
tator, and  allowed  by  him,  and  proved  to  be  so  done  by  three  mt- 
nesses  at  the  least."  But  it  was  held  that  the  statute  did  not 
prevent  a  revocation  by  such  means.  The  case  of  Sellars  v. 
Garnet  (u)  in  the  prerogative  court,  October  1748,  was  full  to  this 
point ;  for  there  an  executed  will  was  held  to  be  revoked  by  a 
will  written  while  the  testator  was  alive ;  but  he  died  before  it 
was  brought  to  him,  and  the  contents  thereof  were  proved  by  wit- 
nesses who  heard  him  give  the  instructions  agreeable  to  what  was 
written  down.  It  was  insisted  that  this  parol  evidence  could  not 
be  received ;  that  it  was  to  revoke  a  written  will  by  parol,  con- 
trary to  the  statute ;  but  both  Dr.  Bettesworth  in  the  prerogative 
court,  and  the  delegates  who  affirmed  this  sentence  in  1751,  were 
of  opinion  that  it  was  a  will  in  writing ;  that  the  parol  proof  of 
the  instructions  ought  to  be  received ;  and  that  it  was  not  a  case 
within  the  statute  of  frauds. 

A  prior  ^^^  ^^  ^^®  statute  interfere  to  prohibit  the  intiodao- 

TokeTb  a  ^^^  ^^  parol  evidence  to  prove  the  fact  of  a  non-^ppeu^- 
sabseqaent  ing  will  having  existed  subsequent  to  the  will  found  on 
pearing  the  death  of  the  testator.  Accordingly,  in  Helyar  v. 
fl^DtpniC  Helyar,  (v)  Sir  G.  Lee  held  that  the  execution  of  a 
^^  second  will,  with  a  different  executor  and  residoaiy 

legatee,  was  by  law  a  revocation  of  *the  first,  though  the  second 
did  not  then  appear,  (ps)    So  in  Brown  v.  Brown,  (y)  a  testator, 

(t)  See  atUe,  70,  71.  {x)  [See  Jones  v.  Murphy,  8  Watts  * 
(u)  Cited  by  Sir  Qeozge  Lee  in  the  case  S.275.]  See  pos^  178  eiae?.,  as  to  whether 
of  Helyar  v,  Helyar,  from  his  own  MS.  the  first  will  would  be  renyed  by  the  rev- 
notes,  1  PhiUim.  480 ;  S.  C.  1  Cas.  temp,  ocation  of  the  second. 
Lee,  509.  (y)  8  EI.  &  Bl.  876. 
(o)  1  Cas.  temp.  Lee,  472.  ^ 
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after  the  new  wills  act,  executed  a  will,  and  afterwards  a  second 
one,  which  he  took  away  with  him.  After  his  death  the  earlier 
will  was  found,  but  the  second  could  not  be  found.  Secondary 
evidence  was  given  which  showed  that  the  second  will  was  incon- 
sistent with  the  first  and  revoked  it ;  and  it  was  held  that  the 
second  will  must  be  presumed  to  have  been  destroyed  by  the  tes- 
tator animo  revocandi^(z)  and  that  consequently,  the  first  will 
having  been  revoked  by  it,  the  deceased  died  intestate.  But 
where  the  revocation  of  an  existing  will  is  sought  to  be  estab- 
lished by  the  proof  of  the  execution  of  a  subsequent  will,  not 
appearing,  the  evidence  ought  to  be  most  clear  and  satisfactory, 
and  if  parol  evidence  alone  be  relied  on,  such  evidence  ought  to 
be  stringent  and  conclusive*  (a) 

Bat  the  mere  fact  of  making  a  subsequent  testamentary  paper 
does  not  work  a  total  revocation  of  a  prior  one,  unless  Apnortas- 
the  latter  expressly  or  in  effect  revoke  the  former,  or  tamenujjr 

*^  J  '  paper  not 

the  two  be  incapable  of  standing  together,  (a^)  for  though  revoked  by 
it  be  a  maxim,  as  Swinburne  says  above,  that  ^^  no  man  qnent  on«, 
can  die  with  two  testaments,''  yet  any  number  of  in-  beiocon^^ 
struments,  whatever  be  their  relative  date,  or  in  what-  "***«"*' 
ever  form  they  may  be  (so  as  they  be  all  clearly  testamentary), 
may  be  admitted  to  probate  as  together  containing  the  last  will 
of  the  deceased.  (V)     And  if  a  subsequent  testamentary  paper  be 


(z)  See  ante,  157.  Wise.  254.     A  legacj  bequeathed  to  a 

(a)  Catto  IT.  Gilbert,  9  Moore  P.  C.  ]31>  granddaughter,  by  a  codicil  "in  lien  **  of 

140, 141.   [See  M'Beth  v,  M'Beth,  11  Ala.  a  devise  in  the  will  to  her  mother,  who 

596 ;  Davis  v.  Sigoumey,  8  Met  487 ;  Dnr-  had  since  deceased,  is  a  revocation  of  the 

fee  V.  Dnrfee,  8  Met.  490,  note;  Legare  original  dertse  to  the  mother.    Brownell 

V.   Ashe,  1  Bay,  464 ;  Bowen  v.  Idley,  1  v.  De  Wolf,  8  Mason,  456.] 

Edw.   Cb.   148;    S.   C.    11   Wend.  227;  (6)  See  a  strong  instance  of  this  in  BCas- 

Clark  V,  Wright,  3  lick.  67 ;  Weeks  v.  terman  v,  Maberly,  2  Hagg.  235 ;  and  for 

M'Beth,  14  Ala.  474 ;  Brown  v.  Brown,  K)  other  examples,  see  an^e,  107,  note  (x) ; 

Teiicer,  84 ;  Clark  v.  Morton,  5  Rawle,  Stoddart  v.  Grant,  1  Macq.  H.  of  L.  163 ; 

242;    Betts    V,  Jackson,  6  Wend.   173;  Richards  v.  Queen's  Proctor,  18  Jar.  540. 

Steele  v.  Price,  5  B.  Mon.  68 ;  Jones  v.  See,  also,  potf,  162,  note  (c) ;  In  the  Goods 

Mnrpby,  8  Watts  &  S.  275.]  of  Graham,  3  Sw.  &  Tr.  69 ;  Geaves  v. 

{a\)  [See  Reese  v.  Court  of  Probate  of  Price,  lb.  71  ;  In  the  Goods  of  Budd,  lb. 

Newport,  9  R.  I.  434.    A  will  or  codicil  196;  Birks  v.  Birks,  4   Sw.  &  Tr.  23; 

may  operate  as  a  revocation  of  a  prior  tes-  Lemage  v.  Goodban,  L.  R.  1  P.  &  D.  57,  in 

tamentary  instmment,  by  the  efibct  either  which  last  case,  by  a  blunder,  clauses  had 

of  aa  express  daute  of  revocation,  or  of  been  omitted  in  a  subsequent  copy  made 

an  inconsistent   disposition  of  the   pre-  of  a  will,  and  the  copy  and  the  original 

vioosly  devised  property.    In  re  Fisher,  4  will,  having  both  been  duly  executed,  were 
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thonghit  be  expressly  found  to  be  different  from  a  former,  yet  if 
ly  foand  to  it  be  declared  that  it  is  not  known  in  what  that  differ- 
^^^'^^  ence  consisted,  it  will  be  no  revocation  in  law  thereoi 
idu"  tf  the  '^'^^  where  it  was  found  by  a  special  verdict  (k)  that 
par^coian  the  testator  did  make  and  duly  publish  another  will  in 
known:  writing  in  the  presence  of  three  subscribing  witnesses 
who  duly  attested  the  same ;  that  the  disposition  made  by  the 
testator  by  the  second  will  was  different  from  the  disposition  in 
the  former  will,  but  in  what  particular  was  unknown  to  the  jury ; 
but  they  did  not  find  that  the  testator  cancelled  the  second  will, 
or  that  the  devisee  under  the  first  will  destroyed  the  same,  but 
what  was  become  of  the  second  will  the  jury  could  not  tell :  it 
was  adjudged  in  the  king's  bench,  on  error,  reversing  the  judg- 
ment of  C.  B.  to  the  contrary,  that  the  second  will  was  no  revo- 
cation of  the  first;  and  the  judgment  of  the  court  of  king's  bench 
was  affirmed  in  the  house  of  lords.  (Z) 

However,  in  Cutto  v.  Gilbert,  (m)  Sir  John  Dodson  declined  to 
a  later  will  T^^<^ognize  these  doctrines  of  the  common  law.  In  that 
notib^^^'  case  a  testator,  having  duly  executed  his  will,  subse- 
knownbut  queutly  executed  another  testamentary  paper,  which 
headed  was  *  not  f  ound  at  his  death,  and  the  contents  of  which 
will,"  is  no  were  unknown,  save  that  it  was  headed  ^^last  will;" 
revocation,    ^^j  ^j^^^  learned  judge,  on  the  authority  of  Plenty  »• 

West  (already  cited),  held  that  the  former  wiU  was  revoked  by 
the  execution  of  the  latter,  being  of  opinion  that  the  execution  of 
a  will  of  personalty  amounts  to  a  revocation  of  a  former  will, 
whether  the  contents  of  the  later  will  are  known  or  not,  provided 
there  be,  in  substance  and  effect,  revocatory  words.  But  this 
decision  was  reversed  in  the  privy  council ;  their  lordships  being 
of  opinion  that  the  words,  ^^  this  is  my  last  will,*'  did  not  import 

testator  and  had  been  stolen  from  him,  of  spoliation  or  fraud  in  the  suppresaioD 

together  with  proof  of  his  declarations  or  destruction  of  a  second  will,  upon  the 

after  the  will  was  stolen,  that  he  would  necessity  of  showing  iu  contents.] 

die  intestate  and  leave  his  property  to  be        (k)  Goodright  v.  Harwood,  3  Wilsw  497 ; 

distributed  according  to  the  statute,  was  S.  C.  2  Black.  937 ;  Cowp.  87,  affinned  in 

held,  in  the  absence  of  all  proof  of  the  the  house  of  lords,  7  Bro.  P.  C.  844;  1 

contents  of  the  former  will,  not  to  be  suf-  Sannd.  279  A. 

ficient  evidence  of  a  revocation  of  such        (/)  See,  also,  Dickinson  v.  Stidolph,  11 

former  will.    Hylton  v.  Hylton,  1  Grat-  C.  B.  N.  S.  357. 

tan,  161 ;  Nelson  v.  McQifiert,  3  Barb.        (m)  Prerog.  Nov.  23,  1853,  and  March 

Ch.  158.    But  see  Jones  v.  Murphy,  2  3, 1854, 18  Jur.  560. 

Watts  &  S.  275,  with  regard  to  the  effect 
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that  the  paper  contained  a  different  disposition  of  the  property ; 
and  that  the  mere  fact  of  so  calling  it  did  not  render  it  a  revoca- 
tory instmment.  (n)  Again,  in  Freeman  v.  Freeman,  (o)  Lord 
Justice  Ejiight  Bruce  said,  that  whatever  might  be  the  view  of 
the  ecclesiactical  courts,  he  did  not  think  a  temporal  court  bound 
to  say  that  when  a  man  in  an  instrument,  containing  testamentary 
dispositions  by  him,  describes  it  as  his  last  will  and  testament,  and 
otherwise  calls  it  his  will,  he  is  to  be  taken  primd  facie  as  mean- 
ing wholly  to  annul  any  former  testamentary  instrument  made  by 
him  extending  to  matters  to  which  the  latter  does  not  extend. 
And  accordingly  the  lord  justices  held  that  the  expression,  ^^  this 
is  my  last  will  and  testament,"  does  not  operate  as  a  revocation  of 
a  former  will,  without  words  to  that  effect,  at  all  events  as  regards 
real  estate. 

If  two  inconsistent  wills  be  found  of  the  same  date,  or  without 
any  date,  and  no  evidence  can  be  adduced  establishing  Two  incon- 
the   posteriority  of  the  execution  of  either,  both  are  wiiuoftht 
necessarily  void,  and  the  deceased  must  be  considered  ""JS^o^ 
intestate.    But  in  every  case  the  courts  will  struggle  to  ^^  ^**' 
reconcDe  them,  if  possible,  and  collect  some  consistent  disposi- 
tion from  the  whole,  (p)     But  if  there  is  an  express  aaoBeina 
contradiction  between  *  two  clauses  in  a  will,  it  is  settled  JJ,ii^by 
by  law  that  the  second  part  of  the  will  must  take  effect  i^^^"^* 
over  the  first  part;  but  it  was  held  by  Lord  Romilly  ent clause. 
M.  R.  that  this  rule  does  not  ajtply  where  a  second  bequest  is 
made  by  implication,  (j)  but  it  may  be  doubted  whether  this 
decision  was  well  founded,  (r) 

It  may  sometimes  become  a  question,  in  a  case  where  there  are 
several  codicils,  or  other  testamentary  papers,  of  differ-  Revocation 
ent  dates,  whether  the  dispositions  of  the  latter  are  to  disposi^^' 
be  considered  as  additional  and  cumulative  to  those  of  ^2S«!»^ed 
the  prior,  or  as  a  substitute  for,  and  consequently  revo-  ^l\^^ 
catory  of  them.     As  if  a  testator,  by  a  codicil  to  his  will,  Btrument. 
shoold  direct  a  certain  mode  of  making  a  provision  for  his  wife, 
and  by  another  subsequent  codicil  should  also  direct  a  provision 

(»)  9  HooreP.  C.  C.  131.  1  PoweU  on  DctIms  (bj  Jannan),  618, 

(o)  5  De  G.,  M.  &  G.  704.    See,  also^  note  (3). 

Btrki  V.  Birks,  34  L.  J.,  P.  M.  &  A.  90.  (q)  Kerr  v.  Clinton,  8  L.  B.  Eq.  Cas. 

{p)  Swinb.  pt  7,  a.  11,  pi.  1 ;  Godolph.  462. 

pt.  1,  c  19,  I.  3;  Phippa  o.  Sari  of  ^n-  (r)  Seepoff,  186. 
7   Bro.  P.  C.  443,   TomL  ed. ; 
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for  her  in  another  mode;  on  the  face  of  these  instruments  it 
might  be  doubtful,  whether  by  the  latter  codicil  he  intended  to 
increase  the  provision  made  by  the  former,  or  to  revoke  it  by 
substituting  that  contained  in  the  latter.  («)  In  such  cases,  the 
ecclesiastical  court  will  admit  parol  evidence,  in  order  to  inves- 
tigate the  animus  with  which  the  act  was  done ;  and  if  upon  such 
evidence  it  should  appear  that  the  latter  codicil,  although  con- 
taining no  revocatory  words,  was  intended  by  the  testator  as  a 
substitute  for  the  former,  it  shall  be  thereby  revoked,  though  it 
remain  uncancelled,  (t)  However,  the  general  principle  is,  that 
bequests  are,  primd  faciei  to  be  taken  cumulatively,  when  they 
are  on  separate  papers,  unless  they  are  revocatory  of  each  other,  (u) 
And  in  a  late  case  (y)  in  the  prerogative  court,  *  it  was  said  by  Sir 
Herbert  Jenner  Fust,  that,  whether  the  case  is  -to  be  governed  by 
the  old  law,  or  by  the  new  statute  of  wills,  parol  evidence  is  not 
to  be  admitted,  unless  there  is  such  doubt  and  ambiguity  on  the 
face  of  the  papers  as  requires  the  aid  of  extrinsic  evidence  to 
explain,  (w) 

wi'f  ex€^  If  a  man  executes  a  will,  erroneously  supposing  it  to 

cuted  un-     be  a  copv  of  his  former  will,  it  will  be  no  revocation  as 

der  an  er-  -      * "  .1.1  1  31*1 

roneoas       to  the  parts  Omitted  m  the  supposed  copy,  and  both 
thatu* WM    instruments  will  be  admitted  to  probate,  (z) 

a  copy  of 

the  former  « 

revocaUo  Although  a  paper  merely  purporting  to  be  instructions 

for  a  will  may,  under  some  circumstances,  operate  as  fully 
cases  in-  as  a  will  itself,  (y)  yet  when  a  will  has  been  subsequently 
^cjons  executed,  disposing  of  all  the  testator's  personal  estate, 
8a^quent  ^^^  operative  by  itself,  the  instructions  must  be  regarded 
^^'  as  having  performed  their  duty,  so  that  their  effect  is  at 

(«)  See,  also,  Gladstone  v.  Tempest,  3        (u)  Bartholomew  v.  Henlej,  3  Phillim. 

Cart.  650  ;  Walsh  v.  Gladstone,  1  Phil.  816,  by  Sir  John  Nicholl.    See  infra,  pL 

C.  C.  294;  S.  C.  IS  Sim.  261  ;   In  the  iii.  bk.  iii.  ch.  11.  §  vii.  as  to  cumulalive 

Goods  of  Beetaon,  6  Notes  of  Cas.  IS.  legacies. 

See,  also,  Frewen  v,  Relfe,  2  Bro.  C.  C.        (w)  Thome  v.  Booke,  2  Curt.  799. 
221.  (to)  As  to  what  is  to  be  regarded  as 

(t)  Methnen  v.  Methnen,  2  Phillim.  416 ;  such  an  ambiguity,  see  post,  pL  i.  bk.  it. 

Greenough  v.  Martin,  2  Add.  239.    See  ch.  iii.  §  v. 

post,  pt.  III.  bk.  III.  ch.  n.  §  vii.    And        (x)  Birks  v,  Birks,  34  L.  J.,  P.  M.  &  A. 

as  to  the  admissibility  of  parol  evidence,  90.  , 
Beepost,  pt.  I.  bk.  iv.  ch.  ixi.  §  v.  {y)  See  ante,  63,  69. 
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an  end,  and  the  will  is  primd  facie  a  revocation  of  them,  (z) 
Bat  it  is  otherwise  where  the  subsequent  will  is  operative  only  by 
reference  to  the  instructions ;  for  in  such  case  the  will  and  instruc- 
tions may  be  admitted  to  probate  as  forming  together  the  last 
'  will  of  the  deceased,  (a) 

Before  the  new  statute  of  wills  (1  Vict.  c.  26)  came  into  opera- 
tion, a  will  of  personalty  might  also  have  been  partially   R«Tocation 
revoked,  in  some  instances,  by  a  subsequent  unfinished   ished  win 
will,  which  the  testator  had  been  prevented,  by  the  act  que*  t  un-*" 
of  God,  from  completing.     The  rule  was,  that  where  ^^^^^ 
there  was  a  regular  will,  and  another  paper  begun  as  made  be- 
a  new  will,  which  the  testator  had  been  prevented,  by   i,  1838.) 
the  act  of  God,  from  finishing,  the  two  papers  might  be  taken 
together  as  the  will  of  the  deceased,  and  operation  pro  tanto  be 
given  to  the  latter  paper,  provided  the  proof  of  final  intention 
were  clear  ;  *  but  it  would  not  wholly  revoke  the  former  paper.  (6) 
Thus  in  Goldwyn  &  Aspenwall  v.  Coppell,  (c?)  there  was  a  will 
regularly  executed  in  Jamaica.     The  deceased  gave  instructions 
for  an  entire  new  will ;  before  he  disposed  of  the  residue  he  be- 
came incapable.     The  court  pronounced  for  the  two  papers,  as 
containing  together  the  will.     This  had  been  the  constant  doctrine 
of  the  ecclesiastical  court.     Where  instructions  were  finished,  they . 
were  not  revoked  by  an  unfinished  paper,  except  as  far  as  it  went ; 
the  law  presumed  that  the  testator  would  have  adhered  to  the 
remainder.  (<2}    And  tlus  continues  to  be  the  law  with  respect  to 
papers  made  before  January  1,  1838. 

In  these  cases,  it  may  be  observed,  that  the  unfinished  instru- 
ment is  not  looked  upon  in  the  ecclesiastical  court  as  a  codicil, 

(s)  Wood  V,  Goodlake,  2  Cnrt.  129.  the  disposition  of  pereonslty,  and  where 

(a)  Hitchings  p.  Wood,  2  Moore  P.  C.  C.  the  onlj  defect  of  the  second  paper  is 

S55.  want  of  dae  execution,  have    been   ad- 

(6)  Carstaire  v.  Pottle,  2  PhllUm.  35 ;  mitted  to  probate.    See  Henf rey  v.  Hen- 

Beeres  v.  Glover,  2  Cas.  temp.  Lee,  270.  frey,  4  Moore  P.  C.  29,  95,  accord.    Sach 

(c)  Cited  by  Sir  John  NichoU  in  Har-  an  admission  would  indeed  be  contrary  to 

ley  V.  Bagahaw,  2  Fhillim.  51.  the  principle  on  which  two  papers  are  in- 

{d)  2  Phillim.  51,  52.    See,  also,  Mas-  corporated  for  the  purpose  of  probate,  viz, 

tennan  v.  Maberly,  2  Hagg.  236.    It  is,  in  order  that  the  prior  paper  may  sopply 

however,  neoessaiy  here  to  recur  to  the  imperfections  in  the  disposition  of  the 

distinction    between     "unfinished"    and  latter.    Where  the   subsequent  paper  is 

"  unexecuted  "  wills  ;  see  ante,  73  ;  for  merely  codicillary,  then  no  difficulty  arisea. 

it  should  seem  that  there  is  no  instance  2  Hagg.  236. 
where  two  papers,  both  complete  as  to 
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to  be  taken  in  addition  to  the  will,  but  revocative  as  fai  as  it 
goes,  and  to  be  taken  in  conjunction  with  the  will.  **  If  this 
principle,"  said  Sir  John  NichoU,  in  Ingram  v.  Strong,  (e)  was 
rightly  understood  in  other  courts,  there  would  seldom  be  much 
question  about  cumulative  legacies;  for  where  a  paper  is  oodicil- 
lary,  and  two  legacies  are  given  to  the  same  person,  they  are  cu- 
mulative :  where  instructions  are  pronounced  for,  as  contaimng  to- 
gether  a  will,  (/)  that  is,  where  there  is  a  complete  will,  and  an 
instrument  *  intended  as  an  inception  of  a  new  will,  but  not  com- 
pleted, the  latter  legacy  supersedes  and  revokes  the  former,  and  is 
substituted  in  the  place  of  it."  (jf) 

Accordingly,  in  Brine  v.  Ferrier,  (A)  a  testator,  by  his  will, 
gave  all  his  property  to  his  wife  absolutely.  By  a  subsequent  in- 
complete testamentary  paper,  he  gave  all  his  property  to  his  wife 
and  two  other  persons,  in  trust  to  sell  and  pay  the  interest  of  the 
proceeds  to  his  wife  for  her  life,  and,  after  her  decease,  to  dispose 
of  the  principal  to  the  purposes  after  mentioned.  The  testator 
then  gave  several  legacies  and  annuities,  and  directed  that,  after 
the  death  and  failure  of  issue  of  one  of  the  annuitants,  the  annuity 
should  be  paid  to  his  residuary  legatee,  but  he  did  not  name  any. 
In  another  testamentary  paper,  the  testator  gave  legacies  and  an- 
'  unities  to  the  legatees  and  annuitants  named  in  the  former  paper, 
and  also  to  other  persons.  Probate  of  the  will  and  testamentary 
papers,  a«  containing  together  the  testator^s  willy  was  granted  to 
his  widow.  And  Sir  L.  Shadwell  held,  that  the  three  papers 
formed  together  the  testator's  will ;  that  the  bequest  to  his  wife  in 
the  first  paper  was  not  revoked,  except  so  far  as  it  was  necessary  to 
provide  for  the  legacies  and  annuities ;  and  that  the  legacies  given 
by  the  second  and  third  papers  were  single  and  not  cumulative. 

Where  there  is  a  regularly  executed  paper  disposing  both  of 
Case  of  a  real  and  personal  estate,  and  an  unexecuted  paper  of 
executed  later  date,  in  which  the  disposition  of  real  and  personal 
realty  and  estates  is  blended,  so  that  the  realty  and  personalty  are 
SdTa  8^  dependent  on  each  other  (as  where  the  testator  gives 
uii«m:ui>  ^^^^  property  to  A.,  because  he  has  given  personal  prop- 
ed  paper,     erty  to  B.),  the  court  will  not  grant  probate  of    sooh 

(«)  2Phillim.312.  294;  Kidd  r.  North,  S  Phil.  C.  C.  91; 

(/)  See  ante,  107.  and  post,  pt  iii.  bk.  iii.  ch.  ii.  §  ni. 
ig)  See,  also,  4    Hagg.  198,   per   cti-        (A)  7  Sim.  549. 
riam;  Walah  v.  Gladstone,  1  Phil.  C.  C. 
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unexecuted  paper ;  for  it  would  defeat  the  intention  and  be  in- 
justice to  giye  effect  to  the  one  disposition,  unless  it  cduld  be 
given  to  the  other.  But  where  it  is  clearly  shown  that  the  testator 
has  finally  *  made  up  his  mind,  and  that  the  execution  of  the  latter 
instrument  was  prevented  by  the  act  of  God,  and  the  devise  of 
the  realty  is  perfectly  independent  of  the  disposition  of  the  per- 
sonalty, the  court  will  give  effect  to  the  unexecuted  will,  in 
order  to  carry  the  deceased*s  intention  j?ro  tanto  into  effect,  (i) 

In  Elsden  v,  Elsden,  (y)  a  testator,  having  executed  his  will 
disposing  of  realty  and  personalty,  and  duly  attested,  subsequently 
wrote,  signed,  and  dated  a  paper  complete  in  disposition,  but  unat- 
tested, having  the  appearance  of  a  draft,  and  spoken  of  in  a  mem- 
orandum subjoined,  as  intended  to  be  settled  and  transcribed  by 
his  attorney,  but  ^^  if  he  should  have  no  opportunity,  to  be  acted 
upon  if  it  could  be  done  fairly  ;  if  not,  the  former  wiU  to  be  re- 
sorted to : "  the  testator  having  had  the  opportunity  of  completing 
such  paper,  which,  if  admitted  to  probate,  would  have  been  inop- 
erative totally  as  to  the  realty,  and  partially  as  to  the  personalty, 
it  was  held  that  he  must  be  presumed  to  have  abandoned  it,  and 
to  have  reverted  to  the  regular  will. 

Again,  in  GiUow  v.  Bourne,  (k)  the  deceased,  in  1812,  r^u- 
larly  executed  a  wiU,  and,  in  1818,  two  codicils,  to  carry  real 
estate ;  he,  in  February,  1828,  gave  instructions  for  a  new  will,  dis- 
posing both  of  real  and  personal  estate,  the  will  was  prepared  for 
execution,  read  over  to  him,  and  altered ;  the  sheets  altered,  re- 
copied,  and  the  will  again  read  over,  after  an  interval  of  some 
days ;  the  deceased  postponed  the  execution,  and  in  March  the 
will  was  ^ain  read  over  to  him ;  pencil  alterations  of  slight  im- 
portance were  then  made ;  on  the  14th  of  November,  1829,  further 
alterations  were  alluded  to  ;  the  deceased  said  he  would  call  and 
'*  finish"  it  on  the  19th;  he  died  suddenly  on  the  17th.  The 
court  refused  probate  of  this  instrument,  holding  final  intention 
not  proved. 

*It  must  be  observed  that  the  strong  presumption  of  law  is 
always  averse  to  an  unfinished  instrument  materially  ?^"?f" 
altering  and  controlling  a  will  deliberately  framed,  reg-  agidnst  an 
olarly  executed,  recently  approved,  and  supported  by  instrument 

(i)  Tudor  v.  Tador,  4  Hagg.  199,  note  {j )  4  Hagg.  183. 

(a).    See,  also,  Reynolds  v.  White,  2  Cas.  {k)  4  Hagg.  192. 
temp.  Lee,  214;  Beerea  v.  Glover,  lb.  369; 
Douglas  V.  Smith,  3  Knapp,  1 ;  ante,  70.  riTll      ri721 
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^d  rbe****^  previous  and  uniform  dispositive  acts ;  and  this  presump- 
ate  will.  tion  is  stronger  in  proportion  to  the  less  perfect  state  of, 
and  the  smaU  progress  made  in,  such  instruments.  (*i)  To  estab- 
lish  such  a  paper,  there  must  be  the  fullest  proof  of  capacity,  vo- 
lition, final  intention,  and  interruption  by  the  act  of  God.  (^l) 

It  has  already  appeared  that  a  cancellation  of  a  will,  under  an 
A  sabse-  erroneous  assumption  of  facts,  may  not  operate  as  a  rev- 
or  codicil,  ocation.  (m)  Upon  the  same  principle,  if  a  man,  by  a 
£r  the^m-  subsequent  will  or  codicil,  make  a  disposition'  difiEerent 
mirtakcn*  ^^*^  ^  former  one,  under  a  false  impression,  the  impttlte 
f^^^  ^11  ^f  ^^^^^  **  ^^  foundation  of  his  wish  to  change  hi$ 
not  revoke  former  intent^  such  an  act  will  be  considered  only  as 
one.  efiEecting  a  contingent  presumptive  revocation,  depend- 

ing on  the  existence  or  non-existence  of  that  fact,  (n)  As  if 
one  having  previously  devised  to  A.,  afterwards  by  another  will, 
without  destroying  the  first,  or  by  codicil,  devise  to  B.,  stating  her 
to  be  his  wife,  so  that  it  may  be  understood  that  he  intended  her 
to  be  benefited  in  that  character  only,  and  it  turn  out  that  she  was 
married  before,  and  had  a  husband  living,  neither  of  which  facts 
were  in  the  devisor's  knowledge,  (p)  such  devise  or  codicil  will  not 
operate  as  a  revocation  of  the  former  will,  because  it  depends  on  a 
contingency  which  fails.  Q?)     It  has  been  said  that  care  must  be 

(k^)  [It  was  declared,  in  a  late  case  in  (p)  1  Powell  on  Dev.  524.    So  where  a 

New  Jersey,  that  where  two  wills  of  the  testator,  by  will  dated  in  1849,  bequeathed 

same  testator  arc  found  after  his  decease,  if  the  interest  of  a  fund  to  Charlotte  Lee, 

the  will  of  later  date  is  incomplete  and  not  "  but  in  case  the  said  Charlotte  Lee  should 

duly  executed,  it  will  not  afiect  the  one  marry  or  die  unmarried,''  the  fund  was  to 

of  earlier  date,  but  that  will  remain  the  go  oyer.    Charlotte  Lee  was  the  maiden 

last  will  of  the  testator,  unless  revoked  in  name  of  the  testator's  daughter,  who  had 

some  other  manner.    Boylan  i?.  Meeker,  been  married  in  1828,  and  it  was  found 

2    Dntcher,  274.      See  HoUingshead  v.  that  the  testator  knew  of  her  marriag«, 

Sturgis,  61  La.  Ann.  450.]  but  that  it  could  not  be  shown  under  what 

(/)  Blewitt  V.  Blewitt,  4  Hagg.  410.  circumstances  he  knew  it.     It  also   ap- 

(m)   Ante,    148   et   9eq, ;    [Pringle   v.  peared  that  Charlotte's  husband  had,  in 

MTherson,  2  Brevard,  279 ;   Gifibrd  v.  1849,  not  been  heard  of  for  many  yeais. 

Dyer,  2  R.  I.  99.]  After  the  testator's  death  the  husband  i^ 

(n)  1  Powell  on  Dev.  524,  3d  ed.    See,  peared,  and  on  the  death  of  Charlotte 

also,  Birks  v.  Birks,  34  L.  J.,  P.  M.  &  A.  claimed  the  fond.    It  was  held  by  Pag« 

90.  Wood  y.  C.  that  the  circnmstancea  wen 

(o)  An  appointment  by  a  will  to  a  bus-  sufficient  to  show  that  the  testator,  in  1849, 

band,  under  circumstances  of  this  nature,  believed  his   daughter's  husband    to   be 

occurred  in  Kennell  v.  Abbott,  4  Yes.  dead,  and  that  he  intended  that  no  hot. 

802.  band  of  her's  should  have  the  benefit  of 
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taken  to  *  distingaish  between  cases  where  the  testator  acts  under 
a  false  impression,  originating  from  a  deceit  practised  upon  him, 
and  those  where,  although  the  reason  which  he  gives  for  his  subse- 
qaent  devise  is  false,  yet  no  deceit  is  practised  on  him.  (^q)  But 
there  seem  to  be  no  grounds  for  any  such  distinction.  Thus,  where 
a  testator  gave  legacies  to  the  grandchildren  of  his  sister,  and 
afterwards,  by  codicil,  revoked  the  legacies,  giving  as  a  reason,  that 
the  l^tees  were  dead ;  upon  its  being  proved  that  the  fact  of 
their  death  was  not  true,  Lord  Loughborough  held,  that  the  leg- 
acies were  not  revoked,  on  the  ground  that  the  cause  of  the  revo- 
cation was  false ;  and  said,  whether  it  was  by  misinformation  or 
mistake  was  perfectly  indifferent,  (r)  So  in  a  modern  case  in  the 
prerogative  court,  (»)  the  deceased  supposing  his  will,  appointing 
his  wife  sole  executrix  and  universal  legatee  for  life,  to  be  lost, 
made,  in  Peru,  a  nuncupative  will  (not  in  conformity  with  the 
statute  of  frauds)  with  a  general  revocation  clause,  and  appoint- 
ing two  executors,  and  his  wife  universal  legatee,  absolutely.  The 
executors  renounced,  and  she  took  probate  of  that  will  in  Peru. 
The  former  will  being  found  (of  which  fact  he  was  ignorant  at 
the  time  of  his  death),  probate  thereof,  at  the  wife's  prayer,  was 
granted  to  her ;  and  Sir  John  NichoU  observed  that  it  was  un- 
necessary to  decide  the  question  (about  which  there  might  be  some 
doubt),  whether  the  statute  of  frauds  would  apply  to  the  nuncu- 
pative will  made  in  Peru,  («^)  because  it  appeared  that  the  de- 
ceased did  not  *  intend  to  revoke  the  former  will ;  but,  supposing 
it  to  be  lost  and  being  unwilling  to  die  intestate,  he  made  the 
nuncupative  will.  Accordingly,  in  Doe  v,  Evans,  (i)  where  a 
testatrix  by  her  will  devised  all  her  estate  to  L.  £.  for  life,  and  to 
his  sons  and  daughters  successively,  in  strict  tail,  and  L.  E.  and 
his  only  son  died  in  the  lifetime  of  the  testatrix,  but  he  left  a 
daughter  E.  E.,  of  whose  birth  she  knew  nothing,  and  she  there- 
upon made  a  codicil,  in  which  she  recited  her  former  will,  and 
that  L.  E.  had  died  without  leaving  any  issue,  and  then  devised 
over.  It  was  held,  that  as  this  codicil  was  made  in  ignorance  of 
the  existence  of  E.  E.,  it  was  only  a  conditional  revocation,  (u) 

the  fbod ;  and,  accordingljr,  that  on  her  («)  In  the  Goods  of  Moreahy,  1  Hagg.378. 

deftth  it  pa9<«d  by  the  g:ift  over.    Cros-  («i)  [See  ante,  123,  and  note  (d).] 

thwaite  v.  Dean,  L.  K.  5  Eq.  Cas.  245.  {t)  10  Ad.  &  El.  228  ;  2  Per.  &  Dav. 

Iq)  1  Powell  on  DeT.  525.  S78. 

(r)  Campbell  v.  French,  8  Yet.  822.  (u)  Some  time  after  making  the  codicil, 
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But  there  does  seem  to  be  a  distinction  between  cases  where 
the  testator  refers  to  a  fact  as  having  actually  happened,  and 
where  he  merely  expresses  his  doubt,  supposition,  or  advice  of  the 
fact,  (v)  Thus,  in  the  case  of  the  Attorney  General  v.  Lloyd,  (x) 
the  testator,  by  his  will,  dated  8th  February,  1734,  gave  par- 
ticular lands  and  his  personal  estate,  to  be  laid  out  in  lands, 
to  charitable  uses.  He  afterwards  made  a  codicil,  dated  12th 
July,  1786,  in  which,  after  reciting  his  doubt  whether  such  devise 
would  be  good,  he  gave  the  lands  to  M.  B.  and  his  heirs,  if  by  the 
mortmain  act  they  could  not  pass  according  to  his  will.  *On 
17th  March,  1737,  he  made  another  codicil,  the  terms  of  which 
were,  that  the  testator,  **  being  advised  "  that  the  devise  of  his 
lands  was  void,  and  it  being  his  intention  that  the  charity  should 
be  continued,  and  being  advised  that  his  personal  estate  oould  be 
given,  he  did,  by  that  codicil,  give  his  personal  estate  to  the  char- 
itable uses,  and  his  real  estate  to  M.  B.  The  former  part  of  this 
advice  seems  to  have  been  ill-founded ;  for  in  Ashbumham  o. 
Bradshaw,  (y)  it  had  been  certified  by  the  opinion  of  all  the 
judges,  to  Lord  Hardwicke,  that  a  devise  of  lands  under  a  will  to 
charitable  uses,  made  before  the  statute  of  mortmain  (which  was 
enacted  in  1736},  notwithstanding  the  testator  survived  the  en- 
actment, passed  the  land.  But  Lord  Hardwicke  observed,  that 
the  testator  had  put  the  devise  on  the  fact  of  his  being  advised ; 
and  that  he  was  so  advised  was  a  fact  in  his  own  knowledge ;  and 
he  had  grounded  his  devise  upon  this  advice,  and  not  upon  the 
reality  of  the  law,  though  that  should  come  out  in  the  event,  one 
way  or  another ;  upon  that  he  made  his  determination,  which  he 
might  do  to  quiet  a  doubtful  question,  —  **  I  will  not  have  this 
litigated  after  my  death,  but  I  will  settle  it  myself,  upon  some 

the  testatrix  was  made  acquainted  with  the  who  was,  in  fkct,.  neither  heir  nor  next  of 

existence  of  £.  E.,  but  made  no  further  kin  of  the  testator.    The  will  conclodcd, 

testamentary  disposition.     It  was  held,  "N.,  mj  second  cousin,  is  my  next  of  kin 

that  this  did  not  set  up  the  codicil ;  for,  and  heir«t*law,  as  my  brother  John  is 

haying  been  once  inoperatiye,  it  could  dead  and  has  left  no  issue,"    TheteeUMr 

only  be  republished  according  to  the  stat-  had  another  brother,  named  William,  and 

nte  of  frauds.     In  Parker  v.  Nickson,  1  his  lordship  held,  that  these  words  moat 

De  G.,  J.  &  S.  177,  the  words  in  a  will,  not  be  taken  as  proving  that  the  testaior 

"  I  acknowledge  N.,  my  second  cousin,  to  was  under  the  erroneous  belief  that  his 

be  my  next  of  kin  and  heir-at-law  to  all  brother  WiUiam  was  dead  without 

my  real  and  personal  property,  situate  in  (v)  1  Powell  on  Dot.  525. 

the  parish  of  M.,"  were  held  by  Lord  (r)  3  Atk.  616. 

Westbury,  to  be  an  effectual  gift  to  N.,  (y)  2  Atk.  S6. 
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oertaiD  foundation."  (z)  His  lordship  afterwards  ordered  a  case  to 
be  stated  for  the  opinion  of  the  jadges  of  the  king's  bench,  and 
they  certified  that  the  real  estate  was  well  devised  to  M.  B.,  under 
ihe  second  codicil.  So,  in  the  Attorney  General  v.  Ward,  (a)  the 
testatrix,  having  by  her  will  given  800Z.,  to  be  divided  among 
SQch  of  the  children  of  E.  D.  as  should  be  living,  by  a  codicil  gave 
to  her  brother's  son  "  the  800i.  designed  for  E.  D.'s  children,  as 
I  know  not  whether  any  of  them  are  alive,  and  if  they  are  well 
provided  for."  Lord  Alvanley  held  that  this  operated  as  a  com- 
plete *  revocation  of  the  legacy,  though  the  children  of  E.  D.  were 
alive  and  claimed  the  legacy.  The  learned  judge  observed,  that 
it  had  been  argued,  and  with  some  ground,  that  if  it  had  rested 
upon  her  not  knowing  whether  they  were  living,  there  would  be 
good  reason  to  contend,  that  it  fell  within  the  case  of  '^  Pater 
eredens  filium  suum  es9e  mortuum^  alterv/m  instituit  hceredem  ; 
filio  domum  redeunte^  kujtM  instittUionis  vis  est  nulla  ;  "  (li)  but  she 
went  farther :  that  she  doubted,  if  they  were  living,  whether  they 
might  not  be  weU  provided  for ;  and  the  court  would  not  inquire 
whether  they  were  weU  provided  for  or  not. 

[Where  a  testator,  by  a  codicil  to  his  will,  revoked  a  legacy  in 
express  terms,  alleging  as  a  reason  for  such  revocation  that  he  had 
provided  the  legatee  with  a  permanent  home,  when,  in  fact,  the 
testator  had  not  provided  a  permanent  home  for  the  legatee,  the 
court  refused  to  declare  such  codicil  to  be  inoperative,  on  the 
ground  of  mistake.  It  will  be  presumed  that  the  testator  knew 
whether  or  not  he  had  provided  such  a  home.  (5^)  But  where 
a  bequest  to  A.  in  a  will  was  in  a  codicil  treated  as  a  bequest  to 
B.,  and  as  lapsed  by  the  death  of  B.,  and  a  new  disposition  was 
therefore  made  by  a  codicil,  it  was  held  that  the  will  was  not  re- 
voked. (62)] 

In  Richardson  v.  Barry  {e)  (a  case  before  the  new  statute  of 
wills),  the  deceased  had  power,  under  a  trust  deed,  to  dispose  of 

(z)  Hm  lordship  afterwards  said  his  prin-  (a)  3  Yes.  S27. 

cipal  donbt  in  this  case  was,  whether  the  (6)  Cicero  de  Oratore,  lib.  1,  c.  38. 

new  disposition  by  the  second  codicil  was  (6^)  [Hayes  v.  Hayes,  21   K.  J.  Eq, 

put  singly  npon  the  point  of  law ;  the  tes-  265.] 

tator  might  hare  been  adyised  that  his  per-  (()>)|[BarcIay  v.  Maskelyne,  1  Johns, 

tonal  estate  had  so  much  increased  since  (Eng.)  124.] 

making  the  will  as  to  be  sofficient  to  sap-  (c)  3  Hagg.  249. 
port  the  charity. 
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Will  exe-  certain  effects  by  a  will,  attested  by  two  witnesses.  And 
eating  a  it  was  held,  that  a  will,  executed  accordingly,  was  le- 
wiien  re-  Yoked  by  a  subsequent  will  directly  referring  to  the  trust 
Bubsequent  deed^  and  containing  an  express  revocatory  clause  duly 
^'  *  executed,  but  attested  by  one  witness  only. 

In  Hughes  v.  Turner,  (d)  the  testatrix,  possessing  a  power  of 
appointment,  duly  by  will  executed  that  power.  By  a  later  will 
duly  executed  and  attested  according  to  the  power,  but  without 
any  recital  of,  or  reference  to,  the  power,  she  disposed  of  a  real 
estate  over  which  the  power  extended,  bequeathed  all  the  rest, 
residue,  and  remainder  of  her  estates  and  effects,  real  or  personal, 
plate,  &c.  or  other  property,  whether  in  possession,  reversion,  or 
expectancy,  or  held  in  trust  for  her ;  revoked  and  made  Toid  all 
and  every  other  will  and  wills  by  her  at  any  time  theretofore  made, 
and  declared  this  only  to  be  her  last  will  and  testament.  The 
court  of  delegates,  holding  that  the  intention  to  revoke  the  former 
will  was,  taking  all  the  contents  of  the  later  will  together,  clear, 
refused  probate  of  the  two  papers  as  together  containing  her  will, 
and  granted  probate  of  the  later  paper  *  alone.  But  it  has  been 
understood  (e)  that  the  ground  of  this  decision  was,  that  the  con- 
tents of  the  later  will  taken  altogether  clearly  showed  a  departure 
from  the  original  intention  of  the  prior  one,  and  therefore  revoked 
that  will,  but  that  the  clause  of  revocation,  taken  per  ««,  and  with- 
out a  clear  intention,  would  not  have  had  that  effect.  It  was 
argued  that  by  refusing  probate  of  the  earlier  papers,  the  qu^ 
tion  was  shut  out,  whether  they  were  not  a  good  execution  of  the 
power.  (/)  But  it  was  holden,  notwithstanding,  that  the  court 
of  probate  must  decide,  according  to  its  ordinary  rules,  whether 
the  last  paper  was  revocatory  or  not,  and  decree  probate  accord- 
ingly in  the  ordinary  course,  (jg) 

Again,  in  Brenchley  v.  Lynn,  (A)  a  woman,  having  a  power  to 
appoint  certain  property  by  will,  made  a  will  previously  to  her 
marriage  in  1834,  and  by  her  marriage  settlement,  of  even  date 
with  her  will,  covenanted  not  to  revoke  that  will.  After  her  mar- 
riage she  executed  many  testamentary  papers,  but  did  not,  as 
alleged,  thereby  in  any  way  revoke  the  will.     Subsequently,  she 

{d)  4  Hagg.  52.  bk.  IT.  ch.  iii.  §  ix. ;  and  also  pt  i.  bk. 

(«)  See  4  Uagg.  71.  t.  ch.  iii.  §  ti. 

(/)  See  pott,  pt.  I.  bk.  it.  ch.  iii.  §  ix.  (A)  2  Robert  441. 
(g)  See  this  caae  again  cited,  poMt,  pt  l 
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executed  **  a  codicil "  to  "  her  last  will,"  whereby  she  revoked  her 
''said  wiU  in  toto/'  '^so  that  I  may  die  intestate."  And  Dr. 
Loshington  held  that,  notwithstanding  an  averment  of  the  ne- 
cessity of  probate  being  granted  of  certain  former  testamentary 
papers  in  addition  to  the  last  ''  codicil,"  in  order  that  the  coart 
of  equity  might  construe  them  in  reference  to  the  covenant  in  the 
settlement,  the  ecclesiastical  court  was  bound,  by  the  authority  of 
the  above  mentioned  case  of  Hughes  v.  Turner,  to  decree  probate 
of  the  last  testamentary  paper  alone ;  for  it  appeared  from  that 
case  that  the  duty  of  deciding  whether  the  ''last  codicil"  was 
meant  to  revoke  all  the  other  papers,  was  thrown  on  the  latter 
court ;  and  upon  the  facts  before  him  it  could  not  be  doubted  that 
it  was  so  meant,  (t) 

*  Prom  these  cases.  Sir  C.  CJresswell,  in  the  case  of  In  the  Goods 
of  Merritt,  (A:)  appears  to  have  deduced  the  rule,  and  acted  upon 
it,  that  a  general  clause  revoking  all  former  wills  was  not  sufficient 
to  manifest  an  intention  to  revoke  a  will  made  in  execution  of  a 
power. 

It  has  long  been  a  vexata  qucestio^  whether  the  principle  of  law 
is,  that,  on  the  revocation  of  a  latter  will,  a  former  un-   Qaestion 
cancelled  will  shall  revive  or  not.     In  the  common  law  j'l>«t*»e'fo»i 
conrts,  it  has  certainly  been  laid  down  as  an  absolute   tion  of  a 

,     ,.  ,,  .  -  .  .  1         .!_       latter  wiU 

proposition,  excluding  all  questions  of  intention,  that  the  a  former 
former  will  shall  revive.  Thus,  in  Goodright  t*.  Gla-  ceiied'wiii 
rier,(0  the  former  will  (being  a  wiU  of  lands)  was  '^^^''^^'^ 
made  in  1757  ;  the  second  in  1763.  The  former  was  never  can- 
celled; the  second  was  cancelled  by  the  testator  himself.  Both 
wills  were  in  the  testator's  custody  at  the  time  of  his  death  ;  the 
second  cancelled,  the  first  uncancelled.  It  was  held  that  the  first 
will  was  valid,  because  the  second,  being^  cancelled  before  the  tes- 
tator's death,  had  no  operation  whatever,  and  therefore  the  first 
stood  unrevoked,  (m)     So,  in  Harwood  v,  Goodright,  (w)  Lord 

(t)  See  In  the  Goods  of  Holt,  6  Notes  SO  L.  J.,  F.  If.  &  A.  160 ;  In  the  Ooode 

of  Cu.  93.  of  Fenwick,  L.  B.  1  F.  &  D.  319. 

{k)  I  Sw.  &  Tr.  112,  116,  117.    See,        (/)  4  Barr.  2512. 
alto.  In  the  Goods  of  Meredith,  29  L.  J.,        (m)  In  the  report  of  this  case  in  Bar- 

F.  M.  &  A.  155 ;  In  the  Goods  of  Jojs,  row,  it  is  not  mentioned  that  the  second 

(n)  1  Cowp.  91. 
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Mansfield  said  that  it  had  been  settled,  that  **if  a  man,  by  a 
second  will,  even  revoke  a  former,  yet  if  he  *  keep  the  first  will 
nndestroyed,  and  afterwards  destroy  the  second,  the  first  will  is 
revived  ;  "  and  in  giving  his  judgment  in  the  same  case,  his  lord- 
ship again  laid  down  that  ^'  if  a  testator  makes  one  will,  and  does 
not  destroy  it,  though  he  makes  another  at  any  time,  virtually  or 
expressly  revoking  the  former ;  if  he  afterwards  destroy  the  rev- 
ocation, the  first  will  is  still  in  force,  and  .good,  (n^)  However, 
when  in  the  case  of  Moore  v,  Moore,  (o)  these  authorities  were 
cited  before  the  delegates.  Lord  Tenterden  (then  Mr.  Justice  Ab- 
bott) appeared  to  doubt  whether  it  ought  to  be  laid  down  as  a 
decided  principle  of  law  vnthout  limitation,  that  the  cancellation 
of  the  second  will  revives  the  first ;  and  Mr.  Baron  Richards  ob- 
served, that  he  thought  he  might  venture  to  say  it  had  not  been 
universally  so  considered,  (p) 

In  the  ecclesiastical  courts,  it  seems  that  a  different  doctrine 
from  that  laid  down  in  the  common  law  courts  had  prevailed; 
for  it  has  been  decided  in  a  variety  of  cases,  that  the  presumption 
is  against  the  revival  of  the  prior  will,  and  that  the  onu9  is  thrown 
on  the  party  setting  it  up,  to  rebut  that  presumption,  (jf) 

But  the  judgment  of  the  delegates  in  the  above  cited  case  of 
It  is  a  Moore  v.  Moore,  where  the  point  was  very  ably  argued 
intenUon      and  fully  considered,  has  been  understood  to  establish, 

will  expressly  revoked  all  former  wills.        (n^)  [See  Taylor  v,  Taylor,  2  Nott  & 

It  appears,  however,  from  the  quotation  McC.  482 ;  Lively  v,  Himrell,  29  Geo. 

of  the  case  in  Ball.  N.  P.  256,  and  from  609 ;  Bates  v.  Holman,  8  Hen.  k  Mimf . 

S  Hill's  MSS.  433,  that  such  a  clause  was  502 ;  Marsh  v.  Marsh,  3  Jones  Law  (N. 

in  £Mt  contained  in  the  second  will.    See  Car.),  77 ;  Flintham  v.  Bradford,  10  Penn. 

note   (a)   to   Burr.  2513,  3d    ed.     This  St.  82 ;  James  v,  Marvin,  3  Conn.  576 ; 

omission  in  the  report  hy  Burrow  may  Bohannon  v.  Walcott,  1  How.  (Miss.)  336 ; 

have  led  to  the  distinction  which  is  to  be  €mU,  148,  note  (x) ;  Boudinot  v.  Bradford, 

found  in  Powell  on  Devises,  where,  after  2  Dallas,  268;  Lawson  o.  Morrison,  2  Dsl- 

citing  Goodright  v.  Glazier,  it  is  said  to  be  las,  289 ;  Havard  v.  Davis,  2  Binn.  406.] 
the  better  opinion,  that  if  the  subsequent        (o)  1  Phillim.  419. 
will  expressly  revoke  the  former,  the  can-       (p)  See,  also.  Sir  John  Nicholl's  obaer 

cellation  of  the  latter  does  not  set  the  for-  vations  in  Wilson  v.  Wilson,  3  PhiUim. 

mer  up  again.    See,  also,  Boper  on  Revo-  554,  [lively  v.  Harwell,  29  Geo.  509.] 
cation,  p.  24,  to  the  same  effect.  This  dis-        (q)  See   the    different   cases   cited   in 

tinction,  as  well  from  the  fact  above  stated  Moore  v.  Moore,  1  Phillim.  412;  Helyar 

as  from  the  principle  upon  which  the  case  v.  Helyar,  1  Cas.  temp.  Lee,  472.    See 

was  decided,  appears  to  have  no  founda-  also,  Sir  John  NichoU's  remarks  in  Wil- 

tion ;  and  the  dicta  of  Lord  Mansfield  in  son  v.  Wilson,  3  Phillim.  554,  and  Sir 

Harwood  v.  Goodright,  dted  in  the  text  Wm.  Wynne's  in  Wright  v.  Netherwood,  2 

above,  expressly  n^ative  it  Phillim.  276,  in  a  note  to  Taylor  v.  Diplock. 
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that  it  is  to  be  r^arded  as  a  question  of  intention,  to  be  |^  ^/f^' 
collected  from  all  the  circumstances  of  the  case,  (r)  and  all  the  cir- 
that  the  legal  presumption  is  neither  adverse  to,  nor  in  of  the  case, 
favor  of,  the  revival  of  a  former  uncancelled  upon  the  cancella- 
tion of  a  latter  revocatory  will.  Having  furnished  this  principle, 
the  law  withdraws  altogether,  and  leaves  the  question,  as  one  of 
*  intention  purely,  and  open  to  a  decision,  either  way,  soldi/  ac- 
oordiug  to  facts  and  circumstances.  («) 

With  respect  to  wills  which  are  within  the  operation  of  the  stat. 
1  Vict.  c.  26,  it  is  enacted  by  s.  22  of  that  act,  that  no  i  vict 
will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any  ®*  ^' 
manner  revoked,  shall  be  revived  otherwise  than  by  the  reexecu- 
tion  thereof,  or  by  a  codicil  executed  as  required  by  the  act,  and 
showing  an  intention  to  revive  the  same.  (8^) 

This  section  was  probably  intended  by  the  framers  of  it  to  put 
an  end  for  the  future  to  all  discussion  as  to  the  validity  of  a 
former  will  after  the  revocation  of  a  subsequent  inconsistent  one. 
And  it  may  be  expected,  that,  in  construing  the  statute,  such  an 

(r)  By  Sir  John  Nicholl  in  Hooton  v,  cnmBtances  as  to  require  a  deciaion  upon 
Head,  3  PhUIim.  32 ;  Wilwn  v.  Wilson,  mere  legal  presnmption  and  nothing  else. 
3  Phillim.  554.  [See  Flintham  v.  Brad-  See  8  Fhillim.  554.  The  nature  and  con- 
ford,  10  Barr,  82.]  tents  of  the  will  themselves  may,  it  should 

(«)  By  Sir  John  Nicholl  in  Usticke  v,  seem,  furnish  grounds  for  deciding  the 
Bowden,  2  Add.  125.  And  the  law  as  question  of  intention,  exclusive  of  circum- 
thus  laid  down  was  acted  upon  by  Sir  H.  stances  dehors  the  will.  Thus,  if  the  lat- 
Jenner  Fust  in  James  v.  Cohen,  3  Curt,  ter  will  contains  a  disposition  of  quite  a 
770.  However,  in  the  case  of  Wilson  v.  difierent  character,  this  may  be  looked 
Wilson,  3  Phillim.  554,  and  Eirkcad-  upon  as  such  a  complete  departure  from 
bright  V.  Kirkcudbright,  1  Hagg.  326,  Sir  the  former  intention,  that  the  mere  can- 
J.  Nicholl  considered  the  point  as  still  collation  of  the  latter  instrument  may  not 
unsettled,  whether  the  presamption  of  law  lead  to  a  revival  of  the  former,  but  in  tes- 
ts in  favor  of  a  revivid  or  a  revocation ;  tacy  may  be  inferred.  If,  however,  the 
and  in  tbe'fonner  of  these  cases,  3  Phil-  two  wills  are  of  the  same  character,  with 
lim.  454,  he  ezpresaes  his  own  opinion,  a  mere  trifling  alteration,  it  is  the  rational 
that  good  sense,  and  the  reason  of  the  probability  that  when  the  testator  de- 
thing,  seem  rather  in  favor  of  the  pre*  stroyed  the  latter,  he  departed  from  the 
sumption,  as  taken  in  the  ecclesiastical  alteration,  and  reverted  to  the  former  dis- 
coarts,  againgt  the  revival.  But,  perhaps,  poaition  remaining  uncancelled,  and  con- 
the  point  ia  of  no  great  importance ;  for  sequently  that  he  intended  a  revival.  See 
it  is  now  dearly  settled,  that,  whether  the  Kirkcudbright  v,  Kirkcudbright,  1  Hagg. 
legal  preaumption  is  in  favor  of  revival  or  327. 

revocation,  it  may  be  repelled  by  parol  (t^)  [See  Beanmont  v,  Keim,  50  Missou. 

evidence  of  circnmstanoes ;  see  Welch  v,  23.    A  similar  provision  had  been  pre- 

Philiipa,  1  Moore  P.  C.  C.  209,  301 ;  and  a  viously  adopted  in  New  York.    Rev.  Sto 

cue  can  hardly  be  so  destitute  of  all  or-  N.  Y.  vol.  ii.  66,  §  53 ;  4  Kent,  532.] 
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effect  will  be  given  to  the  *  enactment.  At  the  same  time  it  may 
be  observed  that  the  language  employed  in  it  is  not  calculated  to 
exclude  all  controversy  on  the  subject;  because  it  was  put  by 
Lord  Mansfield  in  Goodright  v.  Glazier,  that  the  second  will  is 
ambulatory  till  the  death  of  the  testator.  If  he  lets  it  stand  till 
he  dies,  it  is  his  will ;  if  he  does  not,  it  is  not  his  will,  and  has  no 
effect  J  no  operation ;  it  is  no  will  at  all,  being  cancelled  before  his 
death.  If,  therefore,  such  cancellation  totally  prevents  its  oper- 
ation, it  may  be  argued  that  the  previous  wiU  continues  valid ; 
because  it  has  not  been  in  any  manner  revoked  ;  inasmuch  as  ihe 
subsequent  will  in  its  'ambulatory  state  had  no  effect  what- 
ever, (fi^)  If,  however,  the  true  principle  is  that  put  by  Mr.  Jus- 
tice Yates  in  the  same  case,  viz,  that  the  ifirst  will  is  good  because 
the  revocation  of  it  by  the  second  will  was  itself  revocable,  and 
the  testator  has  revoked  the  revocation  by  cancelling  the  second 
will,  then  the  above  clause  of  the  new  sti^tute  of  wills  clearly  ap- 
plies ;  and  the  prior  will  cannot  be  valid  unless  revived  by  some 
of  the  modes  prescribed.  Where  the  second  will  contains  a  rev- 
ocatory clause,  the  point  has  lately  been  regarded  in  the  prerog- 
ative court  as  free  from  all  difficulty.  Thus  in  Major  v.  Wil- 
liams, (£}  a  testatrix,  after  the  new  act  came  into  operation, 
executed  a  will,  and  subsequently  thereto  two  other  wills,  in  each 
of  which  was  contained  a  clause  revoking  all  former  wills.  She 
afterwards  destroyed  the  two  later  wills,  and  it  was  held  very 
clearly  by  Sir  H.  Jenner  Fust,  that  the  first  will  was  not  thereby 
revived,  and  that  parol  evidence  was  not  admissible  to  show  an 
intention  to  revive,  (w)  And  in  Brown  v.  Brown,  (x)  it  was 
treated  as  clear  law,  that  the  destruction  of  a  second  will,  itself 
revoking  one  of  prior  date,  cannot  reinstate  the  first  will,  even 

(««)  [See  the  remarks  of  M'Kean   C.  shoald  contain  anjr  provision  for  disposing 

J.  tn  Lawson  v.  Morrison,  2  Dallas,  286,  of  the  property,  deyised  or  bequeathed,  in 

and  of  Shaw  C.  J.  in  Bayley  v.  BaUey,  8«ch  former  wilL    See  Bayley  w.  Bailey, 

5  Cush.  5:45,    261,  touching  this  point.  SCush.  245;  In  re  Thompson,  1 1  Paige, 

James  v.  Marvin,  S  Conn.  576.    An  in-  453.] 

strument  purporting  to  be  a  will,  with  a  (0  ^  Curt  432. 

dause  of  revocation,  cannot  be  ofiered  in  (u)  See,  also,  the  judgment  of  the  same 

evidence  as  a  revocation  only,  without  a  judge  in  Saunders  v.  Saunders,  6  Notes  of 

probate.     Laughton  v.  Atkins,  1   Pick.  Cas.  524. 

535.    See  Bayley  u,  Bailey,  5  Cush.  245  ;  (x)  8  EI.  &  BL  876.    See,  also.  In  the 

ante,  127,  note  (») ;  Budy  v,  Ulrich,  69  Goods  of  Brown,  I  Sw.  &  Tr.  32  ;  Dick- 

Penn.  St.  177.    But  it  is  not  necessary  inson  v,  Swatman,  30  L.  J.,  P.  M.  &  A. 

that  a  will  made  to  revoke  a  former  will  84. 
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though  it  may  be  in   existence  at  the  time  of  the  testator's 
death,  (a;*) 

*It  may  here  be  mentioned,  that  it  has  been  held,  that  a  codicil 

a  codicil  which  shows  an  ineffectual  intention  to  revive  a^wiu  de-** 

an  earlier  will,  which  was  destroyed,  does  not  there-  "g^J^®  ^  ^^ 

by  revoke  a  will  made  subsequently  to  the  destroyed  doea  not 

.„   ,    ^  A  rf  ^  revoke* 

WllL(y)  laterwill. 


SECTION  m. 
By  Uxpress  Revocation. 

According  to  the  new  statute  of  wills  (1  Vict.  c.  26,  s.  20), 
an  express  revocation  of  a  will  or  other  testamentary  in-  Revoca- 
strument  cannot  be  effectual  unless  it  be  contained  in  a  ja".' *, 
will  or  codicil  executed  as  required  by  the  act,  or  in   J  y?.i^ 
"some  writing  declaring  an  intention  to  revoke  the  same,  «•  26. 
and  executed  in  the  manner  in  which  a  will  is  hereinbefore  re- 
quired to  be  executed,"  (z) 

By  sect.  84  it  is  enacted,  that  '^this  act  shall  not  extend  to 
any  will  made  before  January  1,  1838."  The  construction  of 
which  clause  has  been  understood  to  be,  with  reference  to  the 
subject  of  the  present  inquiry,  that  the  statute  shall  not  extend  to 
any  act  of  revocation  done  with  respect  to  a  will  before  January  1, 
1838.  (a) 

As  to  an  express  revocation,  contained  either  in  a  will  or  codicil, 
or  in  any  other  distinct  writing,  before  January  1, 1838,  Revocation 
it  was  provided  by  the  6th  section  of  the  statute  of  i,  1838. 
frauds  (29  Car.  2,  c.  3),  that  if  a  revocation  of  a  will  of  landi 
was  to  arise  from  another  will  or  codicil  inconsistent  with  the 
first,  such  will  or  codicil  must  be  executed  according  to  the 
solemnities  of  the  5th  section  :  and  if  the  revocation  was  to  arise 
from  some  other  distinct  writing^  not  being  a  will  or  codicil^  such 
writbg  must  be  signed  by  the  testator  in  the  presence  of  three 
witnesses.  (5)  This  provision,  *  however,  did  not  extend  to  a  will 
of  personal  estate. 

(xi)  [See   ante,    148,    note    (x),    U9 ;        (z)  See  this  section  verbatim,  ante,  127, 
James  v.  Marrin,  8  Conn.  576.]  [and  see  note  (h^),  on  same  page.] 

(jr)  Rogers  v.  Goodenongh,2  Sw.  &  Tr.        (a)  Hobbs  v.  Knight,  ante,  130. 
342.    See  post,  pt.  i.  bk.  ii.  eh.  iv.  §  ii.  (6)  1  Saund.  276  h,  860,  note  to  Duppa 

i;.  Ifajo. 
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But  by  the  22d  section  of  the  statute  of  frauds  it  was  enacted, 

29  Car.  2.  ^^*^  "  ^^  ^^^  ^^  writing,  concerning  any  goods  or  chat- 
c-  ^)j^°'  tels,  or  personal  estate,  shall  be  repealed,  nor  shall  any 
words  clause,  devise,  or  bequest  therein,  be  altered  or  changed 
*^°^*  by  any  words,  or  will  by  word  of  mouth  only,  except 

the  same  be,  in  the  life  of  the  testator,  committed  to  writing,  and 
after  the  writing  thereof,  read  unto  the  testator,  and  allowed  by 
him,  and  proved  to  be  so  done  by  three  witnesses  at  the  least." 

This  clause  of  the  statute,  it  has  already  been  remarked,  did 
not  operate  to  prevent  a  revocation  by  an  instrument  which 
amounted,  according  to  the  rules  of  the  ecclesiastical  court,  to  a 
subsequent  will,  although  such  instrument  was  never  read  over  to 
the  testator,  or  allowed  by  him.  (<?) 

But  it  must  be  observed,  that  a  declaration  of  an  intention  to 
declaration  revoke,  though  reduced  into  writing,  according  to  the 
tion  to  re-  direction  of  the  statute  of  frauds,  would  not  amount  to 
though  in  ^  revocation.  ((?*)  Words  declaring  only  a  future  inten- 
J'™5^|'j  tion  to  revoke,  were  not  considered  a  revocation  before 
amount  to    that  Statute ;  as  if  the  testator  had  said, "  I  will  alter  mv 

a  revocft'  * 

tion.  will,"  or,  "  it  shall  not  stand,"  these  words  being  indic- 

ative only  of  an  intention  to  revoke  at  some  future  time,  were 
holden  not  to  be  a  revocation,  (d)  And  so  it  is  since  the  statute 
of  frauds,  notwithstanding  the  instrument  containing  words  of  an 
intention  to  revoke  be  executed  according  to  the  directions  of  the 
statute.  As  where  a  testator  by  a  subsequent  will,  duly  executed 
and  attested,  devised  away  a  reversion  in  fee,  which  had  been 
given  to  him  since  the  making  of  a  former  will,  and  at  the  con- 
clusion of  the  subsequent  will,  added,  that  as  to  the  rest  of  his 
real  and  personal  estate,  he  intended  to  dispose  of  the  same  by  a 
codicil  to  that  his  will  thereafter  to  be  made,  and  afterwards  (^ed 
without  *  doing  any  other  act  to  revoke  his  will ;  it  was  adjudged 
that  these  words,  declaring  only  an  intention  to  revoke,  though 
reduced  into  writing,  with  all  tiie  formalities  of  the  statute,  did 
not  amount  to  a  revocation,  any  more  than  a  parol  declaration  of 
the  same  words  would  have  done  before  the  statute.  («) 

(c)  Ante,  160,161.  1  Boll.   Abr.  615,  P.  pL  I;  Moor,  874, 
(ci)  [See  Brown  v,  Thomdike,  15  Pick.    875 ;  1   Saond.  279  g,  note  to  Bappa  v. 

388;  Semmes  v,  Semmes,  7  Harr.  &  J.  Mayo. 

388 ;  Ray  v.  Walton,  2  A.  K.  Marsh.  71 ;  (e)  Thomas  v.  Enuis,  2  EaA,  448.     [In 

Gaines  v,  Gaines,  2  A.  E.  Marsh.  190.]  Brown  v,  Thomdike,  15  Pick.  388,  the 

(d)  Cranvel  v,  Saunders,  Cro.  Jac.  497 ;  testator  wrote  on  his  frill,  "  It  is  mj  ia- 
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However,  in  Walcott  v,  Ochterlony,  (/)  the  deceased  having 
made  a  will,  which  she  deposited  with  a  Mr.  George,  one  of  her 
executors,  for  safe  custody,  caused  a  letter  to  be  written,  desiring 
that  the  will  might  be  destroyed.  The  executor  did  not  destroy 
the  will,  and  the  deceased  was  not  informed  down  to  the  time  of 
her  death,  whether  the  will  had  been  destroyed  or  not ;  but  died 
without  having  altered  her  intention  to  revoke,  and  in  the  belief 
that  she  had  done  so  ;  and  Sir  Herbert  Jenner  Fust  held,  that, 
under  the  circumstances,  the  will  was  revoked.  The  learned 
judge  said  that  ^^  there  could  be  no  doubt  of  her  animiu  revo- 
eandi;  and  having  established  this  point,  what  does  the  law 
require  to  give  effect  to  such  intention  ?  The  statute  of  frauds 
provides  that  no  will  in  writing  of  personal  estate  shall  be  re- 
pealed, nor  any  clause  or  bequest  therein  altered  or  changed,  by 
any  words.  Is  this  a  revocation  by  words?  I  apprehend  not. 
The  deceased  did  not  say,  *  I  revoke  my  will,'  but  in  effect  says, 
^  Mr.  George  is  in  possession  of  my  will ;  I  am  not  able  to  destroy 
it  myself,  but  I  desire  that  he  will  destroy  it ; '  and  this  amounted 
to  a  present  intention  absolutely  to  revoke,  which  was  written 
down  at  the  time,  approved  of  by  the  deceased,  and  by  her  direc- 
tion communicated  to  the  person  in  whose  custody  the  will  was  ; 
it  was  an  absolute  direction  to  revoke,  reduced  into  writing  in  the 
deceased's  lifetime.  There  is  nothing  in  the  statute  of  frauds 
which  prevents  such  revocation  having  effect,  and  it  is  clear  that, 
prior  to  the  statute,  a  will  might  be  so  revoked.''  (^) 

*  Where  a  testatrix  devised  real  estates,  and  by  a  subsequent 
void  deed,  attested  by  two  witnesses,  conveyed  thpm  to  other 
trusts,  it  was  held  by  Romilly  M.  R.  that  the  deed  was  not  a 
writing  declaring  an  "  intention  to  revoke  "  within  the  28d  sec* 
tion  of  the  new  statute  of  wills.    Such  a  declaration  need  not  be 

tention  t  some  ftitore  time'  to  alter  the  289 ;  Witter  v.  Mott,  2  Conn.  67.    Of 

leoor  of  the  abore  will,  or  rather  to  make  course  the  above  wonld  now  operate  as  a 

another  will ;  therefore,  be  it  known,  if  I  rerocation  in  Massachnsetts   only  upon 

should  die  before  another  will  is  made,  I  compliance  with  some  one  of  the  formal!- 

desire  that  the  foregoing  be  considered  as  ties  required  bj  the  statute.    Ante,  127, 

reroked  and  of  no  effect;"  and  this  was  note  (A^).] 

held  to  be  a  present  rerocation  and  not  (/)  1  Curt  580. 

the  declaration  of  an  intent  to  revoke  by  Q)  See,  also,  Doe  v.  Harris,  8  Ad.  & 

some  future  act.    See  Semmes  v.  Semmes,  £1. 1 ;  S.  C.  2  Nev.  &  P.  615 ;  cmte,  137; 

7  Harr.  k  J.  888 ;  Reid  v.  Borland,  14  [Shaw  C.  J.  in  Baylej  v.  Bailey,  5  Cnsh. 

Masa.  308 ;  Jonea  v.  Murphy,  8  Watts  &  261 ;  In  the  Qoods  of  Gentry,  L.  R.  3  P. 

8.  275 ;  Lawson  v.  Morrison,  2  Dallas,  &  D.  80.] 
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in  terms,  t.  e.  "  I  do  declare  that  I  intend  to  revoke  my  will, 
but  must  be  in  equivalent  terms  amounting  to  that.  (A) 

In  the  case  of  Doe  v.  Hicks,  (f)  it  was  stated  by  Tindal  C.  J. 
To  revoke  in  delivering  the  opinion  of  the  judges  in  the  house  of 
vise,  the  lords,  that  the  principle  on  which  that  opinion  proceeded 
to^revike  ^^^  ^^^^  where  a  devise  in  a  will  is  clear,  it  is  incumbent 
dwa^the  ^^  those  who  conteud  that  it  is  not  to  take  effect  by  rea- 
devise.  son  of  a  revocation  in  a  codicil,  to  show  that  the  inten- 
tion to  revoke  is  equally  clear  and  free  from  doubt  as  the  original 
intention  to  devise.  (/ )  And  the  law  thus  laid  down  has  been 
recognized  and  acted  upon  as  an  established  rule  in  numerous 
subsequent  cases,  (i) 

{h)  Ford  V.  De  Pontes,  SO  Beay.  57S.  r.  Larrabee,  28  Vt   274;    Pillsworth  v. 

(t)  8  Bing.  479;  [S.  C.  1  CI.  &  Fin.  Morse,  14  Ir.  Ch.  163;  Collier  v.  Collier, 

20.]  3  OhioN.  S.  369.    Thus,  if  there  is  a  be- 

{j)  See  accord.  CleobureyV  Beckett,  quest  of  specific  property  and  also  of  the 

14  Beay.  587,  per  Rom  illy  M.  R. ;  Wil-  residue  by  will  to  A.,  and  by  a  codicil  the 

liams  t;.  Evans,  1  El.  &  Bl.  739.  residue  is  given  to  B.,  the  specific  bequest 

(k)  Patch  V.  Graves,  3  Drew.  348,  876;  will  remain  unaffected.  Clarke  v.  Butler, 
Robertson  v,  Powell,  2  H.  &  C.  762 ;  But-  1  Mer.  304.  See  Hill  v.  Walker,  4  Eay  & 
ler  V.  Greenwood,  22  Beav.  303;  Norman  J.  166.  A  specific  bequest  will  be  revoked 
t;.  Eynaston,  29  Beav.  96  ;  S.  C.  3  De  G.t  by  a  bequest  of  all  personalty,  but  a  gen- 
F.  &  J.  29  ;  Molyneux  v.  Rowe,  8  De  G.,  eral  legacy  charged  on  land  will  be  unaf- 
M.  &  G.  368 ;  [ante,  8,  note  {q) ;  Hearle  fected.  Eermode  v.  Macdonald,  L.  R.  3 
V,  Hicks,  1  CI.  &  Fin.  (Am.  ed.)  20,  24,  Ch.  Ap.  584.  Cases  as  to  the  combined 
25 ;  Eellett  v.  Eellett,  L.  R.  3  H.  L.  167  ;  effect  of  a  will  and  several  codicils  are  fire- 
Robertson  V,  Powell,  2  H.  &  C.  762 ;  Wil-  quently  not  only  very  long,  but  are  too 
liams  V.  Evans,  1  El.  &  Bl.  727  ;  Evans  v.  special  to  be  of  much  use  as  general  authori- 
Evans,  17  Sim.  86  ;  1  Jarman  Wills  (3d.  ties.  Hearle  v.  Hicks,  8  Bing.  475 ;  S.  C. 
Eng.  ed.),  168  ei  teq. ;  Ives  v.  Harris,  7  R.  1  CI.  &  Fin.  20 ;  Hicks  v.  Doe,  1  You.  &  J. 
I.  413;  Quincy  v.  Rogers,  9  Cush.  295,  470;  Alexander  v.  Alexander,  6  De  G., 
296 ;  In  re  Arrowsmith's  Trusts,  2  De  G.,  M  &  G.  593  ;  Agnew  v.  Pope,  1  De  .  & 
F.  &  J.  474 ;  Lemage  v.  Goodban,  L.  R.  J.  49 ;  Patch  r.  Graves,  3  Drew.  348.  The 
1  P.  &  D.  57  ;  Wetmore  v.  Parker,  15  N.  question  whether  a  codidl  was  wholly  or 
Y.  450 ;  Pickering  v.  Langdon,  22  Maine,  only  partiaUy  revocatory,  was  much  dis- 
430;  Tilden  v.  Tilden,  13  Gray,  108;  4  cnssed  in  the  case  of  Cookson  v.  Hancock, 
Eent.  531 ;  Jenkins  v.  Maxwell,  7  Jones  1  Eeene,  817 ;  S.  C.  2  My.  &  Cr.  606.  A 
Law,  612;  Conover  v.  Hoffman,  1  Bosw.  question  often  arises,  whether  the  whole  or 
214;  Boyd  v.  Latham,  Busbee  (Law),  only  a  part  of  a  series  of  limitations  is  re- 
365 ;  Homer  v.  Shelton,  2  Met  202 ;  Nel-  voked  by  a  codicil,  as  to  which  see  Philips 
son  V.  McGififert,  3  Barb.  Ch.  158;  Bos-  v,  Allen,  7  Sim.  446  ;  Murray  V.Johnston, 
ley  V.  Bosley,  14  How.  (U.  S)  390;  Eane  8  Dru.  &  War.  143 ;  Fry  v.  Fry,  9  Jur. 
v.  Astor,  5  Sandf.  467;  Brant  r.  Wilson,  894;  Twining  v.  Powell,  2  Coll.  262; 
8  Cowen,  56 ;  Alt  v.  Gregory,  8  De  G.  Sandford  ».  Sandford,  1  De  G.  &  S.  67 ; 
M.  &  G.  221 ;  Joiner  ».  Joiner,  2  Jones  Ives  v.  Ives,  4  Y.  &  C.  34 ;  Daly  v.  Daly, 
Eq.  68 ;  Bradley  v.  Gibbs,  2  Jones  Eq.  13  ;  2  J.  &  Lat.  753  ;  Morrison  v.  Morrison,  2 
Read  v.  Manning,  30  Miss.  308 ;  Larrabee  Y.  &  C.  C.  C.  652 ;  Bonlcott  v.  Boulcott, 
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Indeed,  it«  may  be  stated  generally  as  a  canon  of  construction, 
that  a  clear  gift  cannot  be  cut  down  by  any  subsequent  words 

unless  they  sliow  an  equally  clear  intention.  (2)     But  in  applying 
this  rule  it  is  sufficient  that  the  subsequent  words  indicate  the  tes- 

2  Drew.  25,  35;  Wells  v.  WelU,  17  Jur.  and  consequently  was  not  to  be  affected 
1020 ;  Alt  i;.  Gregory,  2  Jur.  N.  S.  577.  bj  the  revocation  of  the  first  legacy.  The 
A  gift  of  residue  in  a  codicil  revokes  a  co»rt  treated  it  as  a  settled  rule  that  a 
gift  of  the  residue  in  a  will.  Earl  of  Hard-  wcond  legacy  wiU  never  be  presumed  to 
wicke  V.  Douglas,  7  CI.  &  Fin.  796.  But  be  a  dependent  legacy.  To  make  it  de- 
where  there  Is  a  gift;  by  codicil  of  the  resi-  pendent  a  clear  intention  to  that  effect 
due  of  a  particular  fund  only,  and  then  by  must  appear  on  the  face  of  the  will.  This 
a  subsequent  codicil  a  general  gift  of  resi-  ««»«  was  followed  in  one,  depending  on 
due,  as  the  two  giOs  are  not  necessarily  «milar  principles,  recently  decided  in  New 
inconsistent,  the  latter  will  not  revoke  York.  The  will  of  C,  among  other  be- 
the  former.  Inglefield  v.  Coglan,  2  Coll.  q««»ts,  contained  one  to  the  Utica  Female 
247 ;  Evans  v,  Evans,  17  Sim.  108.  A  Academy  of  $10,000,  to  be  expended  in 
power  of  sale  in  a  will  is  not  revoked  by  a  the  erection  of  a  new  building,  &c.  and 
different  disposition  made  of  the  esute  ^^^  ^  ^«  Reformed  Dutch  Church  of 
by  a  codicil,  unless  there  is  some  inconsis-  $10,000  to  be  expended  in  the  erection 
lency  between  the  exercise  of  the  power  ©^ »  church  edifice.  The  residuary  clause 
and  some  part  of  the  codicil.  Cono-  of  the  will  gave  the  residue  of  the  estate  to 
ver  V.  Hoffman,  1  Abb.  (N.  Y.)  App.  Dec.  ^^  several  legatees  therein  before  named 
429.1  in  proportion  to  the  amount  of  the  spe- 
(/)  Kivcr  V.  Oldfleld,  4  De  G.  &  J.  30.  «fic  bequests.  In  a  codicil  C.  stated  that 
[The  differents  paru  of  a  will,  or  of  a  will  »*»«  h«d  advanced  $3,000  upon  the  legacy 
and  codicil,  shall  be  reconciled  if  possible,  ^  **i«  Utica  Female  Academy,  and  there- 
and  where  a  bequest  has  been  once  made  ^^^^  she  revoked  so  much  thereof.  She 
it  shall  not  be  considered  as  revoked  unless  ^^  stated  that  it  appearing  probable  that 
no  other  language  can  be  put  upon  the  the  purpose  of  the  bequest  to  the  Reformed 
language  used  by  the  testator.  Thus,  in  I>utch  Church  would  soon  be  accom- 
Colt  V.  Colt,  32  Conn.  422,  the  testator,  pHabed,  and  having  concluded  to  give  at 
being  the  owner  of  a  lai^e  number  of  »hat  time  $3,000,  she  therefore  revoked 
shares  of  the  stock  in  Colt's  Fire  Arms  ^^^  legacy  to  said  church.  It  was  held 
Company,  bequeathed  five  hundred  shares  t^a*  **»«  reference  in  the  residuary  clause 
of  the  stock  to  his  brother  James  B.  Colt  of  the  will  to  the  prior  legacies  was  simply 
for  Ufe,  and  made  bequests  of  other  shares  for  the  purposes  of  identity  and  descrip- 
to  other  legatees.  In  the  residuary  clause  «ion;  that  the  prior  legacies  though  re- 
he  bequeathed  his  remaining  stock  in  said  voted  might  be  referred  to  for  the  pur- 
oompany  to  the  several  persons  to  whom  poses  suggested ;  that  the  said  clause  spoke 
"I  have  hereinbefore  given  legacies  of  from  the  date  of  the  will;  that  the  lega- 
itock,"  in  proportion  to  the  amount  be-  cies  were  independent ;  that  the  revoca- 
queathed.  By  a  codicil  the  testator,  "  for  tions  did  not  affect  the  interests  of  the  two 
rwtfons  growing  out  of  his  late  unbrotherly  legatees  named  in  the  residuary  clause; 
oondnct,"  afterward  revoked  the  legacy  of  but  that  they  were  entitled  to  their  pro- 
five  hundred  shares  to  his  brother  and  gave  portion  thereof,  the  same  as  if  no  codicil 
shares  to  another  legatee.  It  was  held  that  had  been  executed.  Wetmore  v.  Parker, 
the  legacy  of  the  share  of  the  residue  was  52  N.  Y.  450.  See  Conover  v.  Hoffman, 
not  to  be  r^arded  as  a  dependent  or  aux-  1  Bosw.  (N.  T.)  214.] 
iliary  legacy,  but  as  an  independent  one. 
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tator's  intention  to  cot  the  gift  down  with  reasonable  certainty, 
and  the  rule  does  not  mean  that  yon  are  to  institute  a  comparison 
between  the  two  clauses  as  to  lucidity,  (m) 

It  may  be  deduced  from  the  case  of  Onions  t^.  Tyrer,  and  the 
Express  authorities  which  have  been  cited  in  a  previous  section 
subservi-'^  *  (with  respect  to  the  doctrine  of  cancellation,  dependent 
other^iSs-  ^^  ^^^  cfficacy  of  another  act),  that  even  an  express 
posiUon.  revocation  of  all  former  wills,  though  not  wanting  in  any 
circumstance  for  a  revocation,  will  not  operate  as  such,  if  only 
subservient  to  another  subsequent  disposition,  which  fails,  (n) 

Generally  speaking,  where  a  will  contains  a  general  revocatory 
clause,  it  operates  a  revocation  of  all  prior  testamentary 
general       acts.     But  there  has  already  been  occasion  to  point 
clause  in  a    o^t,  (0)  that  probate  may  be  granted  of  a  paper  of  a 
^  *•  date  prior  to  such  a  will,  provided  the  court  is  satisfied 

that  it  was  not  the  intention  of  the  deceased  to  revoke  the  par- 
ticular legacy  which  is  the  subject  of  the  earlier  paper. 
A^odicii  A.  codicil,  which  ineffectually  intends  to  revive  a  prior 
to  revive  a  will  which  the.  tcstator  has  destroyed,  does  not  operate 
will  DO  as  a  revocation  of  an  intermediate  will,  if  it  is  not  in- 
of^nlnS.  consistent  therewith,  and  does  not  show  any  intention 
mediate       ^  revoke.  (1?) 

(m)  Randfield   v,  Bandfield,  8  H.  L.  v.  Borland,  14  Mass.  208 ;  Clark  v.  Ehorn, 

Cas.  225,  235,  238,  bj  Lords  Campbell  and  2  Murph.  235.    But  it  has  been  held  that 

Wensleydale.  if  a  second  will  is  properly  executed,  ac- 

(n)  By  Sir  W.  Grant,  7  Yes.  379 ;  an-  cording  to  the  provisions  of  the  statute, 
less  It  fails  by  reason  of  the  incapacity  of  and  contains  an  express  clause  of  reroca- 
the  legatee.  Tnpper  v.  Tnpper,  1  Kay  &  tion  of  the  former  will,  the  revocation  con- 
J.  665;  antej  153;  [Barksdale  v.  Barks-  tinnes  valid  and  binding,  although  the 
dale,  12  Leigh,  535.  In  Laughton  v.  At.  second  will  fails  of  its  intended  effect  by 
kins,  1  Pick.  543,  Parker  C.  J.  said  :  "  An  reason  of  the  incapacity  of  the  devisee  to 
instrument  intended  to  be  a  will,  but  fail-  take,  or  any  other  matter  dehort  the  wHl. 
ing  of  its  effect  as  such  on  account  of  some  Price  v.  Maxwell,  28  Penn.  St.  23 ;  Hair- 
imperfection  in  its  structure  or  for  want  ston  v.  Hairston,  30  Miss.  276.  See  Laugh- 
of  due  execution,  cannot  be  set  up  for  the  ton  v,  Atkins,  1  Pick.  535,  543 ;  Pringle 
purpose  of  reyoking  a  former  will,  for  this  1;.  MTherson,  2  Brevard,  279 ;  Greer  v. 
substantial  reason,  that  it  cannot  be  known  M'Crackin,  Peck,  301 ;  Walton  v.  Walton, 
that  the  testator  intended  to  revoke  his  7  John.  Ch.  269 ;  Carpenter  v.  Miller,  3 
will  except  for  the  purpose  of  substituting  W.  Va.  174.] 
the  other,  and  that  it  would  be  making  (0)  AtOBt  16. 

the  testator  die  without  a  will  though  it  (p)  Rogers  o.  Goodenough,  2  Sw.  &  Tr. 

was  clearly  his  design  not  to  do  so.''    See  342 ;  post,  224.    But  see  Hall  v.  Tokelove, 

O'Neall  V.  Farr,  1  Rich.  (S.  Car.)  80;  post,   224.    [A  determination   expressed 

Hairston  v,  Hairston,  30  Miss.  276 ;  Reid  by  a  testator,  in  a  codicil  to  his  will,  to 
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SECTION  IV. 

Bevocation  by  the  RepvMication  of  a  Prior  Will, 

If  a  man  make  a  will,  and  at  a  future  period  republish  it,  such 
republication  will  revoke  any  will  intermediate  to  the  original 
date  of  the  prior  will  and  the  date  of  its  republication,  (jq)  But 
this  subject  will  be  more  conyeniently  discussed  hereafter,  when 
the  doctrine  of  republication,  generally,  is  considered,  (r) 


SECTION  V. 

Revocation  by  Marriage  or  other  Change  of  Circumstances^  and 
therewith  of  Presumptive  or  Implied  Revocation* 

The  different  methods  of  expressly  revoking  a  will  having  been 
now  considered,  it  remains  to  treat  of  presumed  or  implied  revoca- 
tion. 

It  is  enacted   by  the  new  statute  of  wills  (1  Vict,  ivict. 
c.  26,  s.  19),  that  "  no  will  shall  be  revoked  by  any  pre-  no  wiu 
sumption  of  an  intention  on  the  ground  of  an  alteration   I'^g^^to 
in  circumstances."  (r^)  ^  revoked 

The  general  rule  has  been,  from  the  earliest  periods  of  sumption. 
the  ecclesiastical  law,  in  accordance  with  this  enactment,  that  a 
will  once  executed  remains  in  force,  unless  revoked  by  some  act 
done  by  the  testator,  animo  revocandi^ — such  as  burning,  cancel- 
make  an  alteration  in  his  will  in  one  par-  it  ia  expressly  proTided  that  nothing  there 
ticnlar,  negatiTes  by  implication  any  in-  in  contained  shall  prevent  the  revocation 
tention  to  alter  it  in  any  other  respect  implied  by  law  fW>m  sabsequent  changes 
Qnincy  v.  Bogers,  9  Cosh.  291 ;  Chareh  in  the  condition  or  circumstances  of  the 
C.  J.  in  Wetmore  v,  Parker,  5S  N.  Y.  450,  testator.  Genl.  Sts.  c.  92,  §  1 1 ;  ante,  127, 
462.]  note  (A^).    What  those  changes  are,  the 

iq)  Rogers  v.  Pittis,  1  Add.  88;  Jansen  statute  does  not  intimate;  it  is  left  to  be 
V.  Jansen,  1  Add.  89 ;  Walpole  v.  Lord  decided  by  the  general  rules  of  law.  Shaw 
Cholmondeley,  7  T.  R.  138.  [See  Hav-  C.  J.  in  Warner  v.  Beach,  4  Gray,  168. 
ard  V.  Daris,  2  Binn.  406 ;  WikoflTs  Ap-  On  the  other  hand,  cases  of  implied  or 
peal,  15  Penn.  St.  281.]  oonstmctiYe  rcTocation  ttom  change  of  cir- 

(r)  Post,  pt.  I.  bk.  n.  ch.  it.  §  ii.  p.  cnmstances,  are  very  much  limited  and  re- 
205  et  aeq.  strained  by  the  New  York  Revised  Stat- 

(r^)  [Bat  in  the  statnte  of  Massachn-    ntes,   vol.  ii  66,  {$  45-48,  53 ;  4  Kent, 
setts,  which  prescribes  the  acts  and  formal-    532,  583.] 
ities  necessary  to  the  lerocation  of  wills, 
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ling,  making  a  new  will,  or  the  like.  "No  man,"  says  Swin- 
burne, («)  "  is  presumed  to  have  revoked  his  testament  once  made, 
unless  it  be  proved,  («^)  insomuch  that  if  a  man  do  live  by  the 
space  of  forty  years  after  he  have  made  his  testament,  yet  is  not 
the  testament  presumed  to  be  revoked  by  the  course  of  so  long 
time.  And  albeit,  during  the  same  time  his  wealth  and  substance 
do  greatly  increase,  yet  is  not  the  testament  presumed  to  be  re- 
voked. And  albeit  the  testament  be  in  prejudice  of  such  as  other- 
wise were  to  have  the  administration  of  the  goods  of  the  deceased, 
yet  all  those  things  occurring,  viz,  the  long  time,  the  increase  of 
the  testator's  wealth  and  the  prejudice  of  such  as  are  to  have  the 
administration  of  the  testator's  goods,  the  testament  is  not  pre- 
sumed to  be  revoked.  And  albeit  the  testament  be  made  in  time 
of  sickness,  and  peril  of  death,  when  the  testator  doth  not  hope 
for  life,  and  afterwards  the  testator  recover  his  health,  yet  is  not 
the  testament  revoked  by  such  recovery :  or  albeit  the  testator 
make  his  testament  by  reason  of  some  great  journey,  yet  it  is  not 
revoked  by  the  return  of  the  testator."  (t) 

*  Again,  it  has  never  been  held  that  the  removal  by  death  of  the 
object  of  the  testator's  bounty  and  affection  could  operate  as  a  rev- 
ocation of  the  will :  on  the  contrary,  it  was  decided  in  the  mod- 
em case  of  Doe  v.  Edlin,  (u)  where  a  testator  devised  lands  to  a 
trustee  in  fee,  in  trust  to  receive  and  apply  the  proceeds  to  the  use 
of  the  sister  of  the  testator,  being  a  married  woman,  for  life,  for 


{$)  Pt.  7,  8.  15,  pL  2,  8.  3.  and  a  fourfold  increase  in  the  value  of  his 
(s^)  [Jackson  v,  Betts,  9  Cowen,  208 ;  property,  so  aa  greatly  to  change  the  pro- 
Irish  V.  Smith,  8  Serg.  &  R.  573 ;  Warner  portion  between  the  specific  legacies  given 
V,  Beach,  4  Gray,  162.]  to  some  children  and  the  shares  of  other 
{t)  Swinburne  proceeds  (pi.  4)  to  put  children  who  were  made  residuary  lega- 
several  cases  where  revocation  shall  be  pre-  tees.  Warner  o.  Beach,  4  Gray,  162. 
gamed,  such  as  executor  becoming  the  ee  Sherry  v.  Lozier,  1  Bradf.  Sur.  437  ; 
enemy  of  the  testator,  and  other  instances,  Graves  v.  Sheldon,  2  D.  Chip.  74 ;  Wogan 
which  are  certainly  not  law  at  the  present  v.  Small,  11  Serg.  &  R.  143;  Barksdale  v. 
day.  [An  entire  revocation  of  a  will  by  Barksdale,  12  Leigh,  635;  Bethell  v. 
implication  of  law  is  limited  to  a  very  Moore,  2  Dev.  &,  Bat.  311;  Clark  v. 
small  number  of  cases.  A  revocation  can-  £hom,  2  Murph.  235  ;  Verdier  v.  Verdier, 
not  be  implied  by  law  from  the  death  of  8  Rich.  (S.  Car.)  135 ;  Blandin  v,  Biandin, 
the  testator's  wife,  and  one  of  his  children  9  Vt.  210 ;  In  re  Cooper's  Estate,  4  Penn. 
leaving  issue;  and  the  birth  of  another  St  88;  Marshall  v,  Marshall,  11  Penn. 
child  contemplated  in  the  will ;  and  the  St  430 ;  post,  204,  note  (ci).] 
testator's  insanity,  for  forty  years,  com-  (u)  4  Ad.  &  £1.  582 ;  S.  C.  1  Nev.  &  P. 
mencing  soon  after  the  making  of  the  will  582. 
and  continuing  until  the  testator's  death ; 
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her  separate  use,  and  from  and  immediately  after  her  death,  to 
conyey  the  same*  to  such  uses  as  she  should  by  deed  or  will  ap- 
point, that  the  death  of  the  sister  in  the  testator's  lifetime  was  not 
an  implied  revocation  of  the  will. 

Here  it  may  not  be  improper  to  take  notice  of  the  case  of  a 
contingent  will^  where,  whether  it  will  eventually  take  contingent 
place  as  a  will  or  not,  depends  upon  the  happening  or  ^^• 
not  happening  of  a  certain  event.  As  where  a  person  intending 
to  go  to  Ireland,  made  his  will  in  these  words :  **  If  I  die  before 
my  return  from  my  journey  to  Ireland,  that  my  house  and  land 
at  F.,  and  all  the  appurtenances  and  furniture  thereto  belonging, 
be  sold  as  soon  as  possible  after  my  death,  and  thereout  all  my 
debts  and  funeral  charges  be  paid.  Item,  1,0002.  to  A.  out  of  the 
said  money  arising  by  the  said  sale,  and  IQOl.  to  B."  The  testa- 
tor, after  making  the  said  will,  went  to  Ireland,  and  returned  to 
England,  lived  some  years  afterwards,  and  died.  It  was  held  by 
Lord  Hardwicke  that  the  will  was  contingent,  depending  upon 
the  event  of  the  testator's  returning  to  England,  or  not ;  and  that 
as  he  did  return,  the  will  could  have  no  efiEect,  but  was  void,  (x) 
The  courts,  however,  are  cautious  how  they  construe  conditions  of 
this  sort.  Therefore,  where  a  testator  by  three  letters  gave  cer- 
tain testamentary  directions,  ^^  In  case  I  should  die  on  my  trav- 
els ; "  it  was  held,  that,  although  he  *  returned,  and  lived  many 
years  afterwards,  yet  as,  by  subsequent  acts,  he  recognized  the 
papers  two  years  before  his  death,  his  return  was  not  such  a  de- 
feasance as  to  invalidate  the  disposition  of  his  property  directed  by 

(x)  FanoDB  v,  Lanoe,  1  Ves.  sen.  190;  said  will  of  NoTember,  1871»  to  be  mj 

In  the  Goods  of  Smith,  L.  R.  1  P.  &  D.  last  will  should  I  die  before  the  Ist  of 

717 ;  1  Sannd.  279  d,  note  to  Dnppa  v.  March,  1873,  otherwise  the  will  of  13th 

Mayo ;  [Wagner  v.  M'Donald*  2  Harr.  A  January,  1878,  shall  be  my  last  will."   He 

J.  346 ;  Todd's  Will,  2  Watts  &  S.  145;  died  on  the  28d  of  January,  1873,  and  it 

Hunt  V.  Hunt,  4  N.  H.  434;  Sinclair  v.  washeldthatthepaperof  NoYember,  1871, 

Hone,  6  Yes.  607 ;  Damon  v,  Damon,  8  was  his  will  p  and  that  the  paper  of  Janup 

Allen,  192  ;  Yickery  v.  Hobbs,  21  Texas,  ary  13, 1873,  was  not  his  will,  the  contin- 

570 ;  Johnstone  v.  Johnstone,  1  PhiUim.  gency  on  which  it  was  to  become  so  never 

485;  Magee  v.  McNeil,  41  Miss.  17.    A  having  happened,  and  it  did  not  therefore 

testator  made  a  will  dated  Korember  20,  revoke  the  will  of  1871.    The  codicil  was 

1871 ;  he  made  another  dated  January  13,  held  to  be  an  addition  or  supplement  to 

1873 ;  he  made  a  *'  codicil  to  my  last  will  the  will  of  1873,  and  the  two  were  to  be 

and  testament,"  dated  *'  this day  of  construed  together.    Hamilton's   Estate, 

January,  1873."    By  the  codicil,  after  re-  74  Penn.  St.  69.    See  Rudy  v.  Ulrich,  69 

lerring  to  the  law  relating  to  bequests  to  Penn.  St  177.] 
I,  he  provided :    "  Now  I  declare 
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them,  (y)  In  Burton  v.  CoUingwood,  (z)  a  will  written  eighteen 
years  before  the  testator's  death,  containing  this  passage,  ^^  Lest  I 
die  before  the  next  sun,  I  make  this  my  last  will,"  was  admitted 
to  probate,  the  court  holding  the  disposition  not  contingent ;  and 
adherence  to  it  being  shown  by  careful  preservation,  (a)  But 
since  the  new  wills  act  it  is  clear  that  no  evidence  of  adherence 
can  establish  the  will  where  it  is  in  its  terms  conditional,  as  where 
the  will  is  expressed  to  take  effect  ^^  in  case  of  the  testator's  de- 
cease during  his  absence  on  a  particular  voyage,"  (()  or  ^^  should 
anything  happen  to  me  on  my  passage  to  Wales  or  during  my 
stay  ; "((?)  for  in  such  cases  if  the  testator's  parol  declarations  were 
admitted,  it  would  be  nothing  less  than  making  a  will  by  word  of 
mouth ;  and  the  act  of  adherence  cannot  carry  the  case  farther 
than  a  parol  declaration.  But  where  a  testator  wrote  and  merely 
signed  a  will  on  14th  of  August,  1858,  beginning,  *^  in  the  pros- 
pect of  a  long  journey,  should  God  *  not  permit  me  to  return  to 
my  home,  I  make  this  my  last  will,"  and  he  afterwards  went  on  a 
journey,  and  returned  on  September  25,  1858,  and  in  February, 
1859,  for  the  first  time,  duly  executed  his  will ;  it  was  held  that 
it  was 'entitled  to  probate,  (d)  So  where  the  deceased  directed 
that  his  will  was  to  take  effect  only  in  the  event  of  his  son  dying 
under  twenty-one  years  of  age,  and  his  daughter  dying  under  that 
age  and  unmarried,  and  then  went  on  to  leave  various  legacies, 
and  appointed  an  executor ;  general  probate  of  the  will  was  decreed 
although  both  the  children  were  then  living.  («)     A  will  made  in 

(y)  Strauss  i?.  Schmidt,  3  PhiUim.  209.  the  deceased's  dying  during  a  visit  to  Ire- 
See,  also,  Ingram  v.  Strong,  2  Phillim.  land,  was  not  admitted  to  probate  in  oom- 
294.  In  Forbes  v.  Gordon,  3  Phillim.  625,  mon  form  (the  parties  prejudiced  being 
Sir  John  Nicholl  said  that  where  a  paper  minors),  the  deceased  having  returned  from 
begins,  "  In  case  of  my  inability  to  make  Ireland,  and  having  subsequently  executed 
a  regular  codicil  to  my  will,  I  desh«  the  a  will  attested  by  three  witnesses,  dispos- 
fbUowing  to  be  taken  as  a  codicil  thereto,"  ing  of  land  (purporting  to  be  bequeathed 
the  court  had  in  many  instalices  decided  in  the  letter),  appointing  his  wife  execu- 
that  it  means  no  more  than,  '*  Till  I  make  trix  and  guardian  to  his  children,  but  not 
a  r^ular  will,  so  long  I  adhere  to  tlus  referring  to  the  letter,  nor  to  his  person- 
paper."  alty.  In  the  Goods  of  Ward,  4  Hagg.  179. 

(z)  4  Hagg.  176 ;  [Massie  v.  Griffin,  2  (6)  In  the  Goods  of  Winn,  2  8w.  &  Tr. 

Met.  (Ky.)  364.]  147. 

(a)  See,  also,  Bateman  v,  Pennington,  (c)  Roberts  v,  Roberts,  2  Sw.  &  Tr.  337. 

3  Moore  P.  C.  C.  223 ;  In  the  Goods  of  Tyl-  {d)  In  the  Goods  of  Cawtbron,  8  Sw.  & 

den,  16  Jur.  186.   But  in  another  case,  an  Tr.  417. 

unattested  letter  purporting  to  dispose  of  (0)  In  the  Goods  of  Cooper,  Dea.&  Sw. 

realty  and  personalty,  and  conditional  on  9.    [It  is  presumed,  though  it  is  not  so 
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Africa  and  commencing,  ^^  In  the  event  of  my  death  whilst  serv- 
ing in  this  horrid  climate,  or  any  accident  happening  to  me,  I 
leave,  &c."  was  held  not  to  be  conditional  on  the  death  of  the  de- 
ceased happening  in  Africa.  (/) 

A  contingent  or  conditional  codicil  may,  it  should  seem,  oper- 
ate as  a  republication  of  a  will,  or  to  make  a  will  valid  if  it  has 
not  been  duly  executed ;  and  it  is  on  that  ground  entitled  to  pro- 
bate. (^) 

Under  the  old  law,  if  the  testator  had  indorsed  on  his  will  after 
its  execution  a  memorandum,  that  it  was  only  to  take  Evidence 
effect  on  the  happening  of  a  particular  contingency,  such  tatoi^s  in- 
an  indorsement  would  have  been  in  itself  testamentary,  |^°f ^he 
and  would  have  expressed  his  intentions  in  a  legal  form,  ^^  •^^ouJ* 
so  as  to  have  given  effect  to  th^m.     But  since  the  new  gent, 
wills  act,  such  a  memorandum,  unless  it  be  duly  executed  and  at- 
tested, is  wholly  unavailing  as  part  of  the  will,  and  cannot  be  used 
as  evidence  of  the  testator's  intention  that  the  will  should  be  con- 
tingent only.  (K) 

*  It  may  here  be  remarked,  that  if  a  paper  is  to  be  considered  as 

stated  in  the  report,  that  the  children  were  the  drcamstanoes  and  indaoements  which 
mhion.  Of  course  the  qnestion  still  re-  lead  to  make  a  testamentarj  provision; 
mains  open  what  effect  the  will  is  to  have.]  and,  seoondlj,  if  the  language  clearlj  im- 
(  )  In  the  Goods  of  Thome,  S4  L.  J.  ports  a  condition,  whether  it  applies  to 
(N.  S.)  P.  M.  &  A.  131 ;  [In  re  Dobeon,  and  aflects  the  whole  will,  or  only  some 
L.  R.  1  P.  &  D.  88 ;  Tarrer  v.  Tanrer,  parts  of  it."  In  this  case  the  testator 
9  Peters,  174.  In  Damon  v.  Damon,  8  commenced  his  will  thus  :  "  I,  A.  B.,  being 
Allen,  192,  194,  Hoar  J.  said :  ''There  about  to  go  to  Cuba,  and  knowing  the 
seems  to  be  no  reason  upon  principle  whj  danger  of  Tojages,  do  make  this  mj  last 
an  instrument  cannot  be  made  which  is  to  will  and  testament,  in  manner  and  form 
take  eSdCt  as  a  will  only  on  the  happening  following  :  First,  if  by  any  casualty  or 
of  a  contingency  named  in  it  As  every  otherwise  I  should  lose  my  Uie  during  this 
devise  or  legacy,  and  the  appointment  of  voyage,  I  give  and  bequeath  to  my  wife/' 
an  executor,  may  be  made  conditional,  if  &c. ;  and  afterwards  gave  independent  be- 
the  same  condition  applies  to  all,  it  may  quests,  and  spoke  of  the  instrument  as  his 
be  as  well  annexed  to  the  entire  instru-  last  will  and  testament.  He  made  the 
ment  as  to  a  single  provision;  and  the  voyage  and  returned,  and  afterwards  died; 
happening  of  the  condition  can  then  be  as-  it  was  held  that  the  will  should  be  admit- 
certained  when  the  will  is  offered  for  pro-  ted  to  probate.]  But  see  In  the  Goods  of 
bate.  But  there  are  two  poinu  to  be  set-  Robinson,  L.  B.  S  P.  &  D.  171,  for  an  in- 
tied  before  a  will  can  be  rejected  from  pro-  stance  of  a  contingent  will.  Sec,  also.  In 
bate  on  the  ground  that  it  is  a  conditional  the  Goods  of  Porter,  L.  R.  S  P.  &  D.  22. 
will,  and  that  the  condition  has  failed ;  {g)  In  the  Goods  of  Da  Silva,  2  Sw.  & 
first,  whether  the  intention  of  the  testator  Tr.  315 ;  post,  pt  i.  bk.  ii.  ch.  it.  §  i. 
is  to  make  the  validity  of  the  will  depend-  (A)  Stockwell  v.  Ritherdon,  I  Robert 
ent  upon  the  condition,  or  merely  to  state  661 ;  S.  C.  6  Notes  of  Cas.  409. 
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an  actual  testamentary  disposition,  proprio  vigore^  though  inf  ormalt 
Paper  of  ^^  must  take  effect  as  such,  and  is  not  subject  to  be  de* 
teBtamen-  feated  either  by  presumption  or  evidence  of  abandon- 
stractions  ment.  (i)  Bat  a  mere  paper  of  instructions,  or  other 
aban-  paper  in  its  nature  preparatory  to  a  regular  will  or  codi- 
cil, and  not  a  will  or  codicil  in  itself,  may  be  abandoned, 
and  will  be  presumed  from  lapse  of  time  to  be  abandoned,  not- 
withstanding that  such  paper  might  be  admitted  to  probate  (in  a 
case  not  within  the  operation  of  the  new  wills  act),  if  the  inten- 
tions therein  expressed  were  shown  to  have  been  final,  and  to  have 
been  adhered  to  up  to  the  period  of  the  death  of  the  deceased, 
the  formal  execution  of  those  intentions  having  been  prevented 
by  the  act  of  Grod.  (y  ) 

If  a  man,  being  possessed  of  a  sound  mind,  makes  his  testament, 
A  will  not  ^^^  afterwards  is  overtaken  with  insanity,  yet  that  sub- 
revoked  by  sequent  disability  does  not  disannul  the  preceding  tes- 

subsequent  , 

Insanity.      tament  or  last  will,  (k) 

Where  two  sisters,  being  then  unmarried,  made  mutual  wills, 
Matnai  ^^^  ^^^  ^^^  ^^  ^^^  ^^  them  was  afterwards  revoked  by 
^"^^  her  marriage,  it  was  held  that  the  other  remained  un- 

revoked. (I) 

Though  it  should  appear  from  the  contents  of  a  codicil  that  the 
wm  for-  testator  had  forgotten  the  appointment  of  an  executor,  by 
testator.  a  prior  codicil,  this  shall  not  amount  to  a  revocation  of 
such  appointment,  (m) 

A  strong  example  of  the  rule,  that  mere  change  of  the  condition 
ICarriage  of  the  testator  could  not  wori£  an  impUed  revocation,  oo- 
^cMaot^  curs  in  the  fact,  that  before  the  new  statute  of  wills  (1 
11^1*  wior  Vict.  c.  26,  s.  18),  his  subsequent  marriage  did  *not  in 
to  the  itself  produce  that  effect,  (n)  It  is  true,  that  if  a  woman 
c  M :  made  a  will,  and  afterwards  married,  the  marriage  alone 
was  a  revocation  of  the  will,  (n^)    But  this  was  on  a  different 


(t)  8«e  Andrew  v.  Motley,  IS  C.  B.  N.  the  will  of  a  testator  rabtequenHy  found 

8.  614.  to  be  Innatic  was  directed  to  be  deposited 

(j )  S  Moora  P.  C.  C.  194,  156.    See  in  the  custody  of  the  master. 

afi<«,  70, 110.  (/)  Hinckley  v.  Simmons,  4  Yea.  160; 

{k)  Swinb.  pt.  S,  s.  2,  pi.  8;  Forse  &  [ante,  10, 124.] 

Hemblin^s  case,  4  Co.  61  6  ;  [Warner  v.  (m)  Sherard  v,  Sherard,  2  FhiUira.  951. 

Beach,  4  Gray,  162 ;  Hughes  v.  Hngfaes,  (n)  1  Phillim.  467,  pott,  197. 

2  Hanf.  209 ;  ante,  147,  note  (r).]    See  In  (ni)  [4  Kent,  527,  528 ;  Daris's  Estate^  1 

re  Thompson,  1  Buss.  &  B£  855,  where  Tuck.  (N.  Y.  Sur.)  107;  Lathrop  v.  Dun- 
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principle  from  presumption,  viz,  that  as  it  is  in  the  nature  of  a 
will  to  be  ambulatory  during  the  testatrix's  life,  and  «eeiM,  ofa 
marriage  disables  her  from  making  any  other  will,  the  ^^*^^* 
instrument  ceases  to  be  any  longer  ambulatory,  and  must  con- 
sequently be  void,  (n^)  Therefore,  generally  speaking,  the  will 
of  a  feme  sole  ceased  to  have  any  operation  after  she  became  cov- 
ert. (0)  And  although  the  wife  should  survive  the  husband,  yet 
the  will  would  not  survive  after  the  husband's  death  without  a 
republication,  (p)  But  where  an  estate  was  limited  to  uses,  and 
a  power  was  given  to  a  fefke  covert  before  marriage  to  declare 
those  uses,  such  limitation  of  uses  might  take  effect  notwithstand- 
ing her  subsequent  marriage,  (g) 

With  respect,  however,  to  revocation  by  the  alteration  of  the 
condition  of  the  testator,  a  rule,  borrowed  from  the  civil  implied 
law,  (r)  had  been  in  modem  times  introduced  into  our  JSI?^  ^ 
courts,  that,  where  a  man  made  his  will,  and  after-  yfct/by 
wards  married  and  had  issue,  and  died  without  expressly  ^JujjS 
revoking  his  will,  leaving  his  issue  and  wife  unprovided  of  child: 
for,  this  should  be  considered  as  an  implied  revocation  of  his 
will,  (r^)    The  *  rule  is  of  modem  origin,  and  it  is  not  to  be  found 

lop,  11  N.  Y.  Sup.  Ct  213;  Loomis  v.  In  the  former  caae,  m  in  the  inBtanoe  jut 

Loomit,  51  Barb.  257 ;  Miller  v.  Phillips,  eUted  abore,  of  sabsequent  insanitj,  no 

9  B.  L  141,  143.    Bat  in  Rhode  Isluid  revocation  is  worked, 

marriage  is  presumptiTe  only  of  reroca-  (p)  Lewis  v.  Bnlkelej,  Delegates,  1732, 

tion,  and  evidence  of  the  declarations  of  the  dted  1  Cas.  temp.  Lee,  513 ;  Lewis's  case, 

testator  or  testatrix  is  admissible  to  rebut  4  Bam  £.  L.  51,  8th  ed.;  Long  o.  Al- 

the  presamption.    Miller  v.  Phillips,  9  B.  died,  3  Add.  48 ;  [In  re  Wollaston,  12  W. 

I.  141 ;  Wheeler  v.  Wheeler,  1  R.  L  364.]  B.  18.]    As  to  what  amoanta  to  such  re- 

(a^)  [See  Morton  v.  Onion,  45  Yt.  145,  pablication,  see  pott,  ch.  it.  p.  207.    A 

152, 153.]  will  of  a  feme  covert  made  daring  marriage, 

(0)  Forse  &   HembUng's  case,  4  Ca  is  not  revoked  by  her  surviying  her  hns- 

60  6;  Doe  v.  Staple,  2  T.  B.  667,  695;  band.    Morwan  v.  Thompson,  3  Hagg. 

Cotter  V.  Layer,  2  P.  Wms.  624 ;  Hodsden  239 ;  Trimmell  o.  Fell,  16  Beav.  537. 

v.Lloyd,2Bro.C.C.  544;  1  Saund.  279  c.  {q)  Doe    v.   Staple,  2  T.  B.  695;    1 

[Whne  a  married  woman  declared  before  Saund.  279  e;  Logan  v.  Bell,  1  C.  B.  872 ; 

three  witnesses,  that  sbe  desired  her  prop-  post,  202,  note  (u).  [See  Morton  v.  Onion, 

erty  shonld  go  as  directed  by  her  will,  ex-  45  Vt.  145.] 

ecnted  before  coverture,  it  was  held  not  (r)  Instit.  1.  2,  tit.  13 ;  De  exhereda- 

to  be  either  an  execution  of  her  will  under  tione  liberornnr,  Cod.  1.  6,  t  29,  de  pos- 

the  Pennsylvania  act,  1848,  nor  a  repabli-  thamis  hssredibns,  &c. 

cation  of  the  old  will.    Fransen's  Will,  26  (r^)  [Bmsh  v.  Wilkins,  4  John.  Ch.  506 ; 

Penn.  St  202.]    Lord  Coke,  in  Forse  &  Wilcox  v.  Bootes,  1  Wash.  (Va.)   140; 

HembUng's  case,  takes  a  distinction,  when  Shaw  C.  J.  in  Waraer  0,  Beach,  4  Gray, 

the  disability  is  to  be  impated  to  the  act  163 ;   Deapree  v.  Deupree,  45  Geo.  415 ; 

of  God,  and  when  to  the  act  of  the  party.  Miller  v.  Phillips,  9  B.  L  141 ;  Bloomer 
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in  Swinburne,  (9)  or  any  of  our  ancient  text  writers,  but  is  the 
result  of  modern  decisions ;  the  first  reported  of  which  is  the  case 
of  Overbury  v.  Overbury,  decided  on  appeal  to  the  delegates  in 
1682.  (i)  It  was  subsequently  adopted  in  the  common  law  courts, 
where  it  was  first  solemnly  applied  to  the  reyocation  of  a  will  of 
real  property,  in  the  case  of  Christopher  t;.  Christopher,  in  the 
year  1771.  (u) 

V,  Bloomer,  2  Bradf.  Sar.  339;  Jacks  v.  ecclesiastical  courts  are,  Lugg  v.  Lugg, 
Henderson,  I  Desans.  643,  557 ;  Tomlin-  before  the  Delegates,  2  Salk.  592  ;  S.  C. 
son  V,  Tomlinson,  1  Ash.  224;  post,  201,  Ld.  Raym.  441 ;  12  Mod.  236  ;  Meredith 
note  (s);  Walker  V.Hall,  34  Penn.  St.  483.  v.  Meredith,  Prerog.  1711,  cited  by  Sir 
The  rule  applies  as  well  to  a  case  where  John  NichoU,  in  Johnston  v.  Johnston,  1 
the  testator  had  children  by  a  former  mar-  Phillim.  460 ;  Braddyll  v.  Jehen,  2  Cas. 
riage,  who  are  provided  for  in  the  will,  as  temp.  Lee,  193;  Eyre  u.  Eyre,  cited  in 
where  he  was  without  children  at  the  time  Cook  v.  Oakley,  1  P.  Wms.  334 ;  Emerson 
the  will  was  made.  Havens  v.  Van  Den  v.  BoYille,  1  Phillim.  342,  where  Sir  Wil- 
Bargh«  I  Denio,  27.  See,  also,  Yerby  v.  liam  Wynne,  in  delivering  his  jadgment 
Yerby,  3  Call,  334.  But  it  was  ruled  in  in  1802,  states  the  rule  to  have  been  estab- 
Coates  V.  Hughes,  3  Binn.  489,  that  a  subse-  lished  by  an  uniform  course  of  decisions 
quent  marriage  and  birth  of  a  child,  did  not  for  above  a  century, 
amount  to  a  total  revocation  of  a  will.  The  (u)  Cited  in  4  Burr.  2171,  note,  2181. 
appointment  of  an  executor,  with  power  Although  Sir  John  Trevor  M.  R.  in 
to  sell,  was  held  good,  notwithstanding;  Brown  v.  Thompson,  8  Dec.  1701  (dted 
upon  the  principle,  that  the  subsequent  in  1  P.  Wms.  304,  note),  held  that  a  sub- 
marriage  and  birth  of  a  child  amount  to  sequent  marriage  and  having  children,  was 
a  revocation  pro  taato  only.  And  in  Tom-  a  revocation  of  a  will  of  land,  yet  this  was 
linson  v,  Tomlinson,  1  Ash.  224,  it  was  afterwards  in  some  degree  denied  by  the 
held  that,  upon  the  construction  given  to  court  of  common  pleas  in  Driver  v.  Stand- 
the  Pennsylvania  act  of  1794,  the  subse-  ring,  2  Wils.  90,  and  much  doubted  by 
quent  birth  of  issue  is,  in  itself,  a  revoca-  Lord  Hardwicke  in  Parsons  v.  Lanoe, 
tion  of  a  previous  will,  so  fkr  only  as  re-  1  Ves.  sen.  191  ;  S.  C.  1  Wils.  243 ; 
gards  such  issue,  on  the  ground  that  it  Ambl.  557,  and  was  not  finally  settled  till 
produces  a  change  in  the  obligations  and  the  above  mentioned  case  of  Christopher 
duties  of  the  testator.]  v,  Christopher.   That  case  was  decided  by 

(«)  Swinburne,  indeed,  in  pt  7,  s.  16,  Parker   C.  B.  and  Smith  and  Adams, 

pi.  3,  says :  "  Albeit  the  testator,  after  the  Barons,  against  Perrot  B..  who  thought 

making  of  the  testament,  have  a  child  bom  the  words  of   the  statute  of  frauds  too 

unto  him,  I  suppose  that  the  testament  is  strong  to  be  got  over.    The  statute,  it 

not  presumed  thereby  to  be  revoked,  espe-  must  be  allowed,  is  very  strongly  worded, 

cially  if  the  testator  did  live  a  long  time  "tu>  devise  of  lands  shall  be  rovooabUeacoept" 

after  the  birth  of  the  chUd,  and  might  by  certain  modes  prescribed  by  the  statute, 

have  revoked  the  testament,  and  did  not."  **  any  former  law  or  usage  to  the  contrary 

{t)  2  Show.  242.    The  report  of  this  notwithstanding"    See,  also,  the  observa- 

case  does  not  state  that  the  marriage,  as  tions  of  Lord  Alvanley,  in  Gibbons  v. 

well  as  the  birth  of  the  children,  was  sub-  Caunt,  4  Ves.  848.     The  words  of  the 

sequent  to  the  will ;  but  on  looking  into  22d  sect,  respecting  wills  of  persowdhf  are 

the  proceedings,  it  appears  that  the  fact  merely  restrictive  of  revocation  by  any 

was  sa    See  1  Phillim.  479.    The  other  words  or  will  fry  word  of  mouth  only.    Upon 

principal  decisions  to  the  same  efiect  in  the  the  authority  of  Christopher  v,  Chris- 
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*  The  rule  was  afterwards  extended  to  marriage  and  tiie  birth 
of  a,  posthumtms  child.  As  where  A.,  being  unmarried,  ^^^  ^ 
devised  lands  to  B.  and  his  heirs ;  after  the  making  of  humous 

chilu  ■ 

the  will,  A.  married,  and  his  wife  was  pregnant,  which 
being  known  to  him,  he  expressed  an  intention  to  revoke  his  will, 
and  gave  directions  to  an  attorney  to  prepare  another  will,  but 
died  before  any  other  will  was  prepared  ;  and  after  his  death  his 
wife  was  delivered  of  a  son.  This  was  holden  to  be  a  revocation 
of  the  will,  (z) 

It  must  be  here  observed  that  different  views  have  been  en- 
tertained of  the  principle  on  which  this  species  of  rev-  the  prinei- 
ocation  rested.  On  the  one  hand  it  was  considered,  which  thu 
that  the  revocation  was  grounded  on  the  implied  inten-  ^J^aiUoii 
tion  of  the  testator  to  revoke  his  will  under  the  new  "•***• 
state  of  circumstances  which  had  taken  place  since  the  will  was 
made,  and  upon  such  implied  intention  only,  and,  although,  per- 
haps, no  direct  assertion  to  this  effect  can  be  attributed  to  any  of 
the  ecclesiastical  judges,  (y)  it  is  difficult,  if  not  impracticable,  to 
draw  any  other  conclusion  from  the  numerous  decisions  of  the 
prerogative  court  connected  with  this  subject,  than  that  the  rev- 
ocation was  to  be  regarded  as  grounded  on  an  intention,  to  be 
implied  from  the  new  state  of  circumstances  and  new  moral  tes- 
tamentary duties  which  had  taken  place  since  the  will  was 
made.  (2) 

topher,  the  same  point  was   afterwards  the  manner  I  hare  already  stated,  into  all 

mled  bj  De  Grey  C.  J.,  Parker  C.  B.,  and  the  circamstancef ,  it  is  qnite  obvioas  that 

Sir  Eardly  Wilmot,  in  the  cockpit,  in  they  examined  into  and  endeavored  to  get 

Spragge  o.  Stone,  cited  in  Brady  v,  Cabitt,  at  the  real  intention ;  but  it  might  be 

Doagl.  35  ;  Ambl.  721.  opening  too  wide  a  door,  if  this  inquiry 

(x)  Doe  V.   Lancashire,  5    T.  R.  49.  were  to  be  directed  to  every  change  of  cir- 

[See  Warner  v.  Beach,  4  Gray,  163;  4  camstancea.    Those  loose  rules  which  pre- 

Kent,  522.]  vailed  in  Swinburne's  time  are  no  longer 

(y)  See  the  judgment  of  Sir  H.  Jenner  admitted.     Ck>nrts    have,    therefore,    re> 

Fust,  in  Fox  v.  Marston,  1  Curt  498,  qnfared  that  the  rule  shall  have  for  its  basis 

499.  a  change  of  intention,  produced  by,  and  to 

{z)  '*  Intention  is  the  principle  of  faC'  be  presumed  from,  some  new  moral  obll- 
tum,  and  of  revocation.  [4  Kent,  523.]  gation  arising  after  the  will  was  made; 
It  is  the  principle  of  revocation  whether  it  marriage  and  issue  are  supposed  to  pro- 
be direct  by  act,  or  implied  by  circum-  duce  those  new  moral  duties ;  every  man 
stances;  the  animtfstefton(/t  or r6tH)oan(/i  is  is  presumed  to  intend  the  making  of  a 
the  governing  principle.  By  courts  holding  provision  for  his  family."  Per  curiam, 
thatmarriageand  the  birth  of  children  are  1  Phillim.  473,  474.  "The  principle  is 
not  an  absolute  revocation,  but  only  an  this,  that  marriage  and  the  birth  of  issue 
implied  revocation,  by  their  inquiring,  in  create  such  a  change  in  the  condition  of 

[194] 
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*  On  the  other  hand  it  was  contended  that  the  revocation  was 
a  consequence  of  a  rule  of  law,  or  of  a  condition  tacitly  annexed 
by  law  to  the  execution  of  a  will,  that,  when  the  state  of  circum- 
stances under  which  the  will  was  made  became  entirely  altered  by 
a  subsequent  marriage  and  the  birth  of  a  child,  the  will  should 
become  void;  and  that  the  operation  of  this  rule  of  law  was 
altogether  independent  of  any  intention  on  the  part  of  the  testa- 
tor. And  of  this  opinion  were  all  the  judges  of  England  (assem- 
bled in  the  exchequer  chamber,  absente  Lord  Denman)  in  the  great 
case  of  Marston  v.  Roe  dem.  Fox,  (a)  where  it  was  solemnly  de- 
cided that  the  revocation  of  the  will  took  place  in  consequence 
of  a  rule  or  principle  of  law,  independently  altogether  of  any 
question  of  intention  of  the  party  himself. 

It  follows,  as  an  obvious  consequence  of  this  conflict  of  doctrine 
between  tiie  courts  of  ecclesiastical  and  common  law  jurisdiction, 
that,  in  the  former  courts,  in  order  to  rebut  the  presumption  of 
an  intention  to  revoke,  it  has  always  been  held  that  any  evidence 
is  admissible,  in  support  of  the  will,  which  shows  a  contrary  inten- 
tion ;  (a^)  so  that  not  only  the  evidence  of  circumstances  has  been 
received  for  *  this  purpose,  but  also  parol  evidence  of  the  testa- 
tor's declarations  in  favor  of  his  will.  (5)  Whereas  in  the  tem- 
poral courts,  it  was  finally  settled  that  no  evidence  of  the  testator's 
intention  that  his  will  should  not  be  revoked  was  admissible 
to  rebut  the  presumption  of  law  that  such  revocation  should  take 
place.  ((?) 

There  seems,  however,  to  be  no  doubt  that  the  principle  of  the 

the  deceased,  such  new  obligations  and  rale  "  is  foanded  on  the  presumption,  that, 

duties,  that  they  raise  an  inference  that  a  if  the  will  had  been  made  under  the  altered 

testator  would  not  adhere  to  a  will  made  circumstances,  it  would  not  be  made  as  it 

previous  to  their  existence,  considering  it  was.    It  might  exclude  one  who  would  be 

an  act  of  moral  dntj  to  revoke  that  dispo-  heir  to  the  whole  estate."] 

sition,  in  order  to  make  provision  for  his        (a)  8  Ad.  &  £1. 14 ;  S.  C.  2  Nev.  ft  P. 

new  wife  and  new  issue ;  but  on  the  other  504. 

hand,  if  there  does  not  arise  such  a  state        (a^)  [See  Brush  v.  Wilkins,  4  John.  Ch. 

of  circumstances  as  to  produce  new  duties,  510 ;  Yerby  v.  Terbj,  9  Call,  834 ;  Havens 

if  the  change  is  provided  for,  there  is  no  v.  Van  I>en  Burgh,  1  Denio,  S7 ;  4  Kent, 

reason  to  presume  a  revocation.  The  qnes-  527.] 

tion,  after  all,  is  one  of  presumed  intention,        (6)  1  Phillim.  469  ;  lb.  472  ;  Gibbons 

whether  to  die  intestate,  or,  notwithstand-  v.  Cross,  2  Add.  455  ;  Fox  v.  Marston, 

ing  the  change  of  circumstances,  to  leave  i  Curt.  494 ;  Tapster  v.  Holtzappfell,  5 

the  former  will  existing  and  effective."  Per  Notes  of  Cas.  554. 

etiriam,  I  Hagg.  711,  712.     [In  Warner  v.        (c)  Marston  v.  Boe  dem.  Fox,  8  Ad. 

Bates,  4  Graj,  163,  Shaw  C.  J.  said  the  &  £1. 14 ;  8.  C.  2  Nev.  &  P.  504. 

[195]     [196] 
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decision  of  Marston  v.  Roe  dem.  Fox  will  in  future  be  applied  for 
the  decision  of  cases  of  this  description  in  the  ecclesiastical  as 
well  as  the  temporal  courts.  ((2) 

With  reference  to  this  difference  in  the  decisions  of  the  eccle- 
siastical and  common  law  courts,  it  should  be  remarked,  that 
these  questions  of  implied  revocation  of  wills  of  personal  prop^ 
erty  came  before  the  spiritual  judges  wholly  unencumbered  with 
those  provisions  of  the  statute  of  frauds  which  anxiously  and  care- 
fully excluded  parol  evidence,  both  with  respect  to  the  original 
making  and  the  revoking  of  wills  of  land. 

Marriage  and  the  birth  of  issue  who  were  unprovided  for,  was 
equally  a  revocation  of  a  will  of  personalty,  though  the   ^  ^|,]  ^, 
testator  at  the  time  of  the  making  was  a  widower,  and  p«non«ity 

^^  ,  m  favor  of 

the  will  was  in  favor  of  children  by  a  former  marriage,  (e)   children  by 
But  these  events  would  not  revoke  a  will  of   land  in  marriage 
favor  of  children  by  a  former  marriage,  one  of  whom  is  "°"^° 
heir  apparent ;  because  such  revocation  would  operate  only  to  let 
in  the  heir  to  the  whole  of  the  estate,  and  the  after  bom  children 
would  derive  no  benefit  whatever  from  it.  (/) 

If  a  man,  after  making  his  will,  married  and  had  a  child,  the 
subsequent  death  of  the  child  would  not  have  revived  ^^  JJJ'^ 
*  the  will,  without  some  act  or  recognition  showing  the  by  tiie 
testator's  intention  that  it  should  take  effect.  (^)  iasae: 

Marriage  alone^  or  birth  of  a  child  alone^  was  not,  with-  marriage 
out  other  special  circumstances,  sufficient  to  operate  a  birSiof 
revocation.  (A)     In  the  latest  case  on  this  part  of  the  JS";^;^!' 
subject,  (t)  it  was  held  that  the  birth  of  a  posthumous  ^o°  • 
child  was  no  revocation  of  a  will  made  after  marriage,  although 
there  had  been  no  other  child  of  the  marriage;  and  although 
neither  the  testator  nor  his  wife,  at  the  time  of  his  death,  were 

(d)  Israeli  v.  Bodoo,  2  Moore  P.  C.  C.  2171 ;  Jackson  v.  Hnrlock,  Arobl.  495  ; 

51,  68,  64 ;  Walker  v.   Walker,  2  Cart.  Shepherd  v.  Shepherd,  cited  in  Doe  v, 

854;  Bfatson  v.  Magrath,  1  Robert  680;  Lancashire,  5  T.  R.  53,  note;  Wells  v. 

S.  C.  6  Notes  of  Cas.  709.  Wilson,  5  T.  R.  52,  note ;  [4  Kent,  523  ; 

(«)  Hollway  v.  Clarke,  1  Phillim.  339;  Yerbj  v.  Yerby,  3  Call,  334;  Chnrch  v. 

Walker  0.  Walker,  2  Cart.  854.  Crocker,  3    Mass.   17,  21  ;    Wheeler  v. 

(/)  Sheath  v.  York,  1  Yes.  &  B.  390.  Wheeler,  1  R.  I.  364  ;  Brash  v.  Wilkins, 

ig)  Emerson  v.  Boyille,  1  Phillim.  342.  4  John.  Ch.   510 ;   M'Caj  v,  M'Caj,   1 

See  Wright  v.  Sarmada,  reported  in  a  Mnrph.  447 ;  Howens  v.  Van  Den  Bnrgh, 

note  to  Taylor  v.  Diplock,  2  PhillinL  266 ;  1  Denio,  27.] 

Braddyll  o.  Jehen,  2  Cas.  temp.  Lee,  193.  (t)  Doe  v.  Baribrd,  4  M.  &  Sd.  10. 

(A)  Wellington  v.  Wellington,  4  Borr. 
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aware  that  she  was  enciente.  But  although  these  decisions  have 
settled  that  the  mere  subsequent  birth  of  children,  unaccompa- 
but  the  nied  by  other  circumstances^  proving  intention,  did  not 
children  amount  to  a  presumed  revocation,  yet  they  certainly 
ni&d'bv^  did  not  go  the  length  of  establishing  that  subsequent 
SLm-  ^'"  marriage  was  an  essential  requisite.  And  in  the  impor- 
■tances        tant  case  of  Johnston  v.  Johnston,  Ck')  in  the  ecclesias- 

might  r^  ,  »  N  X 

yoke :  tical  court,  it  was  held  that  a  will,  made  by  a  married 
man  having  several  children,  was  revoked  by  the  subsequent  birth 
of  other  children  left  unprovided  for,  aided  by  other  circumstances 
clearly  concurring  to  show  that  it  was  the  intention  of  the  testator 
that  the  will  should  not  operate.  The  learned  judge  (Sir  John 
NichoU),  in  giving  his  judgment  in  this  case,  after  showing  the 
foundation  of  presumed  revocation  to  be  a  change  of  intention 
produced  by,  and  to  be  presumed  from,  some  new  moral  obliga- 
tion, proceeds  to  observe :  *^  The  birth  of  children,  after  making 
a  will  by  a  married  man,  may  have  imposed  as  strong  a  moral 
duty  upon  him,  forming  the  groundwork  of  presumed  intention, 
and  may  be  accompanied  by  circumstances,  furnishing  as  indisput- 
able proof  of  real  intention,  as  if  the  will  had  been  *  made  pre- 
distincUon  ^^^^  ^  *^®  marriage.  Marriage,  alone,  may  possibly 
in  this  re-    stand  uDon  a  different  foundation  and  footing  from  af- 

spect  be-  *  ,  .... 

tweenmar-  ter-bom  issue.  Marriage  is  a  civil  contract;  the  wife 
birth  of  may  make  her  own  conditions  before  marriage,  in  order 
'""••  to  provide  against  the  negligence  or  injustice  of  the 

husband.  Marriage  settlements  are  usual;  the  law  out  of  the 
real  property  makes  a  provision  for  the  wife  by  dower.  If  she 
enters  into  the  contract,  and  takes  no  precaution  of  this  sort,  she 
takes  her  chance  either  of  the  husband  providing  for  her,  or  of 
providing  for  herself.  But  after-bom  issues  are  parties  to  no  con- 
tract; they  come  into  the  world  entirely  dependent  upon  the 
parent;  and  if  it  is  the  legal  duty  of  a  father,  while  living, 
to  maintain  his  children,  so  it  is  a  strong  moral  obligation  upon 
him  not  to  exclude  them  from  a  provision  after  his  death.  It  is 
true  he  has  a  right  to  do  it ;  though  at  one  time,  at  least  in  par- 
ticular districts,  be  had  not  the  right  of  excluding  them ;  the  law 
did  not  allow  him  to  dispose  of  his  whole  property ;  at  present  he 
may  if  he  pleases,  and  the  law  can  afford  no  relief ;  but  by  moral 
obligation  there  is  a  strong  foundation  laid  for  presuming  that  he 

(A)  1  PhilUm.  447. 
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did  not  intend  to  exclude  them.  In  point,  then,  of  true  reason 
and  sound  sense,  the  concurrence  of  subsequent  marriage  is  not 
essential  in  all  cases,  (i^) 

In  Gibbons  t;.  Gaunt,  (T)  Lord  Alvanley  expressed  a  strong 
opinion  that  a  revocation  -would  be  presumed  from  the  birth  of 

.        issue  tnd 

birth  of  children  by  a  first  wife,  after  the  date  of  the  snbseaaent 
husband's  will,  and  second  marriage,  although  he  had  marriage: 
no  children  by  that  marriage. 

The  rule  of  implied  revocation  was  applied  only  in  cases  where 
the  wife  and  children,  the  new  objects  of  duty,  were  no  implied 

'  J  •''  revocation 

wholly  unprovided  for,  and  where  there  was  an  entire  unless 
disposition  of  the  whole  estate  to  their  exclusion  and  adispod- 
prejudice.  (m)     Therefore,  in  a  case  where  a  will  was  ^h^ie 


es- 


made  by  a  *  married  man  in  favor  of  his  then  wife  and  ^^^Ife^ 
his  children  by  her,  and  he  afterwards  married  aindn  andchii- 

,      '^  ,  ,  dren  were 

and  had  children  of  the  second  marriage,  it  was  held  by  wholly  on- 
Sir  J.  Nicholl  that  the  will  was  not  revoked,  because  ^^T 
provision  was  made  for  the  second  wife  and  the  children  of  the 
second  marriage  by  a  settlement  entered  into  before  it.  And  the 
learned  judge  said,  that  it  did  not  appear  to  him  materially  to  vary 
the  case,  whether  the  provision  was  out  of  the  husband's  or  out 
of  the  wife's  property,  (n)  So  it  was  holden  by  the  same  judge, 
that  a  second  marriage  and  the  birth  of  a  child  was  not  a  revoca- 
tion of  a  will  made  by  a  widower  in  favor  of  the  children  of  a 
former  marriage  and  an  illegitimate  child,  where  the  second  wife's 
fortune,  taken  under  her  father's  will,  was  so  placed  as  to  form  a 
provision  for  her  and  her  children,  (o) 

However,  in  the  before  mentioned  case  of  Marston  v.  Roe  dem. 


(£^)  [Bloomer  v.  Bloomer,  2  Bradf.  Snr.  (/)  4  Yes.  840. 

839.    Under  the  statate  of  Indiana,  the  (m)  Kennebel  o.  Scraf  ton,  2  East,  541 ; 

birth  of  a  child  of  a  testator,  after  the  ex-  1  Sannd.  279 ;  Doe  v.  Edlin,  4  Ad.  &  El. 

ecntion  of  his  will,  works  an  entire  revoca-  587  ;  [4  Kent,  521,  622 ;  Jackson  v,  Jack- 

tion  of  his  will,  unless  provision  shall  son,  2  Penn.  St.  212.]     So  Lord  Mans- 

have  heen  made  in  the  will  for  such  issne.  field,  in  Bradj  v.  Cnbitt,  Dongl.  40,  says, 

Hnghes  9.  Hnghea,  37  Ind.  183.    So  in  **  Upon  my  recollection,  there  is  no  case  in 

Ohio,  Illinois,  and  Connecticat ;  4  Kent,  which  marriage  and  the  birth  of  a  child 

526,  note  (d) ;  Ash  v.  Ash,  9  Ohio  (N.  S.),  have  been  held  to  raise  an  implied  revo- 

383 ;  Tyler  v.  Tyler,  19  HI.  151.    As  to  cation,  where  there  has  not  been  a  dispo- 

Pennsylvania,  see  Tomlinson  v.  Tomlin-  sition  of  M«  wAo^  esUto." 

SOD,  1  Ash.  224 ;  Young's  Appeal,  39  Penn.  (n)  Talbot  v.  Talbot,  I  Hagg.  705.  See, 

St.  115;  and  Iowa,  McCullum  v.  McKen-  also,  Ex  parte  Lord  Ilchester,  7  Ves.  348. 

zie,  26  Iowa,  510.]  (o)  Johnson  v.  Wells,  2  Hagg.  561. 
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Fox,  (p)  the  common  law  judges  appear  to  have  expressed  a 
strong  opinion,  that,  if  there  were  a  child  of  the  marriage,  the 
revocation  could  not  be  prevented  by  the  circumstance  of  an 
estate,  acquired  by  the  testator  after  the  making  of  the  will,  de- 
scending upon  the  child,  and  thereby  becoming  a  provision  for 
him;  because  this  would  be  incompatible  with  the  nature  of  a 
condition  annexed  to  the  will,  which,  so  far  as  relates  to  the 
existence  or  extent  of  the  provision,  must,  in  its  own  nature, 
have  reference  to  the  existing  state  of  things  at  the  time  the  will 
itself  was  made. 

It  was,  however,  unnecessary  to  decide  that  point  expressly, 
because,  in  the  case  before  the  court,  the  beneficial  interest  in  the 
estate  which  had  descended  on  the  child  of  the  marriage  passed 
under  the  will ;  and  it  was  held  that  the  subsequent  descent  of 
the  mere  legal  estate  on  him  could  *  not  be  regarded  as  having 
formed  any  provision  for  him,  but  that  he  must  be  considered  as 
left  wholly  unprovided  for,  as  he  neither  took  anything  under  the 
will,  nor  anything  (if  that  could  have  been  sufGicient)  by  descent 
from  his  father. 

The  point  has  since  been  again  considered  before  the  judid^l 
committee  of  the  privy  council,  in  Israeli  v.  Rodon.  (9)  And  their 
lordships  appear  to  have  adopted  the  opinion  above  expressed  by 
the  common  law  judges,  and  to  have  applied  it  to  a  will  of  per- 
sonalty. And  Sir  H.  Jenner  Fust,  in  delivering  the  judgment  of 
their  lordships  (on  appeal  from  the  court  of  ordinary  in  Jamaica), 
after  referring  to  the  judgment  of  the  exchequer  chamber,  in 
Marston  v.  Roe  dem.  Fox,  continued  thus :  **  Therefore  the  exist- 
ing circumstances,  with  reference  to  which  the  tacit  condition  is 
supposed  to  be  annexed  to  the  will,  must  be  those  which  existed  at 
the  time  when  the  wiU  itself  wan  made^  and  when  the  condition 
was  annexed  to  it."  And  after  adverting  to  the  decisions  in  the 
ecclesiastical  courts,  and  particularly  those  of  Johnson  v.  WeUs, 
and  Talbot  t;.  Talbot,  and  to  the  reliance  placed  by  the  court  in 
those  cases  on  the  amount  of  the  property,  and  the  division  of  it 
made  under  the  settlement  on  the  second  marriage,  the  learned 
judge  added,  *'  All  those  circumstances  were  made  to  bear  upon 
the  question,  whether  the  deceased  could  be  supposed  to  have 
intended  to  revoke  his  will;  and  in  those  cases,  under  all  the 
circumstances,  the  court  was  of  opinion  that  the  will  was  not  re- 

(p)  S  Ad.  &  El.  U;  anU,  195.  (9)  2  Moore  P.  O.  C.  51. 
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yoked.  But  that  would  not  bear  upon  the  qnestion  of  annexed 
eanditian;  because,  if  the  annexed  condition  is,  that  the  will 
should  not  operate  upon  the  occurrence  of  certain  circumstances, 
then  when  those  circumstances  have  occurred,  the  will  itself  is 
revoked.  And  looking  to  the  decision  of  Marston  t;.  Roe  dem. 
Fox,  it  appears  to  us  that  that  is  the  rule  which  must  be  applied 
for  the  decision  of  these  cases  for  the  future."  (r) 

*  It  is,  however,  to  be  feared,  that  if  this  rule  is  pursued  into 
all  its  consequences  —  if,  whenever  a  will  disposes  of  the  whole  of 
the  property  of  the  deceased,  his  subsequent  marriage  and  the 
birth  of  a  child  is  to  be  received  as  amounting  to  a  total  revoca- 
tion, without  any  regard  to  the  state  of  his  family,  or  to  the  terms 
of  his  marriage  settlement — cases  may  occur  in  which  the  court 
will  find  the  application  of  the  rule  not  a  little  distressing. 

It  was  further  solemnly  decided,  in  Marston  v.  Roe  dem.  Fox, 
that  in  order  to  take  the  case  out  of  the  general  rule,  the  chii- 
.  and  to  prevent  the  revocation  of  the  will,  it  was  not  well  as  the 
sufficient  that  a  provision  was  made  for  the  tvife  only^  £ye  been 
but  that  such  provision  must  also  extend  to  the  children  ^^^^ 
of  the  marriage.    And  Tindal  C.  J.  in  delivering  the  ^^^^  ^  ^ 

•    j  f     \  •  'TT  prevent  the 

judgment  of  the  common  law  judges,  said,  *^Upon  a  revocation, 
careful  examination  of  the  several  cases  which  have  been  decided 
on  this  point,  we  take  the  rule  of  law,  so  far  as  it  is  material  to 
the  present  inquiry,  to  be  this :  that,  in  the  case  of  the  will  of  an 
unmarried  man  having  no  children  by  a  former  marriage,  whereby 
he  devises  away  the  whole  of  his  property  which  he  has  at  the 
time  of  making  his  will,  and  leaves  no  provision  for  any  child  of 
the  marriage,  the  law  annexes  the  tacit  condition  that  subsequent 
marriage  and  the  birth  of  a  child  operates  as  a  revocation."  (b) 

(r)  See  accord.  In  the  Goods  of  Cady*  dedsion  is  very  much  qnestioned  in  the 

wold,  1  Sw.  &  Tr.  34.  judgment  of  Tindal  C.  J.  in  Manton  v. 

(<)  It  was  held  bj  Lord  Keeper  Wright^  Boe  dem.  Fox,  8  Ad.  &  £1.  62.    [There 

in  Brown  v.  Thompson,  1  Eq.  Cas.  Abr.  has  been  mach  legislation  upon  this  sab> 

413,  pi.  15;  S.  C.  1  P.  WmiL  303,  note  t,  ject  in  the  American  States.    "  There  is 

6th  ed.,  which  was  the  case  of  a  will  before  no  doubt,"  says  Chancellor  Kent, "  that 

marriage  made  in  fitYor  of  a  woman  whom  the  testator  may,  if  he  pleases^  deriae  all 

the  testator  afterwards  married,  that  the  his  estate  to  strangers,  and  disinherit  his 

will  was  not  reroked  by  snch  marriage  children.    This  is  the  English  law,  and 

and  issue,  upon  the  ground  that  the  will  the  law  in  all  the  states,  with  the  ezoep- 

made  a  proyision  for  the  wife,  and  through  tion  of  Louisiana.    Children  are  deemed 

her  for  her  son,  the  deriM  being  to  her  to  haye  sufficient  security  in  the  natural 

and  her  Aetrs.    But  the  propriety  of  this  afiection  of  parents,  that  this  unlimited 
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But  now,  by  the  18th  section  of  the  new  statute  of  wills  (1  Vict. 

1  Vict.  c,  26),  it  is  enacted,  "  that  every  will  made  by  a  man 
c.  26,8. 18:  Qj.  ^Qman  shall  be  revoked  by  his  or  her  marriage  (0 

power  of  disposition  will  not  be  abased.  Parol  e?idence  is  admissible  to  show 
If,  howeveri  the  testator  has  not  giren  the  whether  the  omission  was  intentional  or 
estate  to  a  competent  deviseei  the  heir  bj  mistake;  Wilson  v,  Fosket,  6  Met. 
takes,  notwithstanding  the  testator  maj  400  ;  Bancroft  v.  Ives,  3  Graj,  367  ;  Con- 
have  clearly  declared  his  intention  to  dis-  verse  v.  Wales,  4  Allen,  512 ;  Ramsdill  v. 
inherit  him.  The  estate  mnst  descend  to  Wentworth,  101  Mass.  125;  Lorings  v. 
the  heirs,  if  it  be  not  legallj  vested  else-  Marsh,  6  Wallace,  337 ;  Wilder  v.  Thayer, 
where.  Denn  v,  Gaskin,  Cowp.  657,  661 ;  97  Mass.  439 ;  or  it  may  appcfar  on  the 
Jackson  v.  Schauber,  7  Cowen,  187;  8.  C.  face  of  the  will;  Prentiss  v.  Prentiss,  11 

2  Wend.  1.  This  is  in  conformity  to  the  Allen,  47  ;  and  the  harden  of  proof  is  on 
long  established  rale,  that  in  deviaea  to  those  who  allege  that  the  omission  was 
take  place  at  some  distant  time,  where  no  by  design.  Ramsdill  v.  Wentworth,  106 
particular  estate  is  expressly  created  in  Mass.  320.  "  In  South  Carolina,  the  inter- 
the  mean  time,  the  fee  descends  to  the  heir,  ference  with  the  will  applies  to  posthn- 
Bat  by  the  statute  laws  of  the  states  of  mous  children,  and  it  is  likewise  the  law, 
Maine  (Waterman  v.  Hawkins,  63  Maine,  that  marriage  and  a  child  work  a  revocar 

156),  Vermont,  New  Hampshire,  Massa-  tion  of  the  will.  In  Virginia  and  Kea- 
chnsetts  (Genl.  Sts.  Mass.  c.92,  §§  25-28),  tncky  a  child  bom  after  the  will,  if  the 
Connecticut,  New  York  (Rev.  Sts.  ii.  65,  testator  had  no  children  before,  is  a  rev- 
§  49 ;  Bloomer  v.  Bloomer,  2  Bradf .  Sur.  ocation,  unless  such  child  dies  unmar- 
339),  New  Jersey,  Pennsylvania,  Delaware,  ried,  or  an  infant.  If  he  had  children 
Ohio,  and  Alabama,  a  posthumous  child,  before,  after-bom  children,  unprovided  ibr, 
and,  in  all  of  those  states  except  Delaware  work  a  revocation  pro  tanto.  In  the 
and  Alabama,  children  bora  after  the  mak-  states  of  Maine,  Massachusetts,  Rhode 
ing  of  the  will,  and  in  the  lifetime  of  the  Island,  Connecticut,  New  York,  Mary- 
father,  will  inherit  in  like  manner  as  if  he  land,  and  probably  in  other  states,  if  the 
had  died  intestate  unless  some  provision  devisee  or  legatee  dies  in  the  lifetime 
be  made  for  them  in  the  will,  or  other-  of  the  testator,  his  lineal  descendants  are 
wise,  or  they  be  particularly  noticed  in  the  entitled  to  his  share,  unless  the  will  an- 
will.  The  reasonable  operation  of  this  ticipates  and  provides  for  the  case.  This 
rale  is  only  to  disturb  and  revoke  the  is  confined,  in  Connecticut,  to  a  child  or 
will  pro  tanto,  or  as  far  as  duty  reqaires.  a  grandchild  ;  in  Massachusetts,  Rhode 
See  Walker  v.  Hall,  34  Penn.  St  483.  Island,  and  Maine,  to  them  or  their  rela^ 
The  statute  law  of  Maine,  New  Hamp-  tions ;  and  in  New  York,  to  children  or  other 
shire,  Massachusetts,  and  Rhode  Island  deseendcaits.  The  rule  in  Maryland  goes 
goes  farther,  and  supplies  the  same  relief  farther,  and  by  statute  no  devise  or  be- 
to  all  children,  and  their  legal  represen-  quest  fails  by  reason  of  the  death  of  the 
tatives,  who  have  no  provision  made  for  devisee  or  legatee  before  the  testator ;  and 
them  by  will,  and  who  have  not  had  it  takes  effect  in  like  manner  as  if  they 
their  advancement  in  their  parent's  life,  had  survived  the  testator.  By  the  New 
unless  the  omission  in  the  will  should  I'ork  Revised  Statutes  (vol.  ii.  64,  §  43), 
appear  to  have  been  intentional.  4  Kent,  if  the  will  disposes  of  the  whole  estate, 
525,  526.  See  Blagge  v.  Miles,  1  Story,  and  the  testator  afterwards  marries,  and 
426 ;    Doane  v.  Lake,   32   Maine,  268.  has  issue  bora  in  his  lifetime,  or  after  his 


(<)  Where  the  husband  was  domiciled  ceaned  wife's  sister  was  void,  and  did  not 
in  this  country,  and  had  been  naturalized,  revoke  his  will,  under  this  enactment, 
it  was  held  that  his  marriage  with  his  de-    Mette  9.  Mette,  1  Sw.  &  Tr.  416. 
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*  (except  a  will  made  in  exercise  of  a  power  of  appointment  when 
the  real  or  personal  estate  thereby  appointed  would  not  ^       ^ju 
in  default  of  such  appointment  pass  to  his  or  her  heir,   ^^^/^ 
customary  heir,  executor,  or  administrator,  or  the  person  the  marl 
entitled  as  his  or  her  next  of  kin,  under  the  statute  of  testator  or 
distributions)."  (w)  ^^*^' 

This  section  obyiously  puts  to  rest  (with  respect  to  wills  within 
its  operation)  all  questions  as  to  implied  revocations,  by  marriage, 
and  the  birth  of  issue,  by  enacting  positively  that  marriage  alone 
shall  be  an  absolute  revocation,  (u^^ 

death,  and  tbe  mh  or  issae  be  liTing  at  Maine,  c.  74,  §  8,  and  that  by  virtne  of 
his  deaih,  the  will  is  deemed  to  be  revoked,  that  section,  she  took  the  same  share  of 
unless  the  issue  be  proyided  for  bj  the  the  estate  that  she  wonld  had  her  father 
will  or  bj  a  settlement,  or  unless  the  will  died  intestate.  Waterman  v.  Hawkins, 
shows  an  intention  not  to  make  any  pro^  63  Maine,  166.  The  statute  of  Massa- 
▼ition.  No  other  evidence  to  rebut  the  chusetts  gives  to  a  child  of  the  testator, 
presumption  of 'such  revocation  is  to  be  who  is  born  after  his  father's  death,  and 
received."  4  Kent,  526,  527.  See  Brush  who  has  no  provision  made  for  him  by 
V,  Wilkins,  4  John.  Ch.  506.  In  Arkan-  his  fiither,  in  his  will  or  otherwise,  the 
sas,  Missouri,  Indiana,  and  Michigan,  the  eame  ahaze  of  his  father's  estate,  both  real 
language  of  their  statutes  is  substantially  and  penonal,  that  he  would  have  been  en- 
the  same  as  in  New  York.  In  Iowa,  pos^  titled  to,  if  his  father  had  died  intestate, 
humous  children  unprovided  for  by  the  Genl.  Sts.  c  92,  §  26.  This  provision  is 
father's  will  shall  inherit  the  same  interest  absolute,  and  leaves  no  opening  ibr  proof, 
as  though  no  will  had  been  made.  If  that  the  omission  was  intentional,  and 
the  devisee  die  before  the  testator,  his  not  caused  by  accident  or  mistake.  Such 
heirs  shall  inherit  the  amount  so  devised  is  also  the  law  in  Maine.  Waterman  v. 
to  him  unless  from  the  terms  of  the  will  Hawkins,  63  Maine,  156.] 
a  contrary  intent  is  manifest.  Laws  of  (u)  See  Logan  v.  Bell,  1  C.  B.  872 ; 
Iowa  (Revis.  of  1860),  p.  407,  §§  2316,  ante,  192,  note  (9).  The  reason  for  this 
S319.  In  Geoi^a,  the  will  is  revoked  if  exception  is,  that  a  revocation  of  the  will 
the  testator  shall  marry  or  have  a  child  in  a  case  to  which  the  exception  applies, 
bom  after  making  it ;  no  provision  being  would  operate  only  in  favor  of  those  en- 
made  for  either  wife  or  child  in  the  will,  titled  in  defieiult  of  appointment,  and  the 
and  no  alteration  being  made  in  the  will  new  family  of  the  testator  would  derive 
subsequent  to  the  marriage  or  birth  of  no  benefit  whatever  from  it.  See  In  the 
the  child.  Bev.  Sts.  Geo.  1845,  p.  457,  Goods  of  Fitzroy,  1  Sw.  &  Tr.  133;  In 
§  16.  See  Holloman  v.  Copeland,  10  Geo.  the  Goods  of  McYicar,  L.  R.  1  P.  &  D. 
79.  A  testator,  in  Maine,  by  his  will  left  671.  See,  also,  In  the  Goods  of  Fen- 
eertain  real  and  personal  esute  to  his  wick,  L.  B.  1  P.&D.  319.  [In  Vermont, 
widow  during  her  life  and  widowhood,  to  where  a  feme  soU  made  a  will,  and  mar- 
revert  to  his  heirs  upon  her  death  or  mar-  ried,  and  a  considerable  portion  of  the 
riage,  and  bequeathed  the  residue  of  his  property  disposed  of  by  the  will  remained 
estate  to  his  father.  Two  months  after  in  her  unallected  on  her  death  by  any  mar- 
the  testator's  death,  a  daughter  was  bom  ital  rights  of  her  husband,  who  survived 
of  his  widow,  and  it  was  held  that  the  her,  it  was  held  that  the  will  was  entitled 
reversionary  clause  above  mentioned  was  to  probate.  Morton  v.  Onion,  45  Vt.  145.] 
not  a  provision  for  the  child,  under  R.  S.  (u^)  [In  New  York  "  a  will  executed  by 
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But  it  possibly  might  not  apply  to  every  instance  of  implied 
revocation  by  a  change  of  condition  in  the  testator;  because  it 
has  been  held,  at  least  in  the  ecclesiastical  courts,  that  the  concur- 
rence of  marriage  is  not  essential  for  the  presumption  of  revoca- 
tion in  all  cases,  (v) 

All  such  cases,  however,  appear  to  be  provided  for  by  the  19th 
B.  19:  section,  which  enacts,  that  <^no  will  shall  be  revoked  by 
nowUito  any  presumption  of  an  intention  on  the  ground  of  an 
by  p!ra^  alteration  in  circumstances,  (v^)  For  although,  after  the 
sumption:  pg^ging  of  this  statute,  it  was  held  (as  there  has  already 
been  occasion  to  state)  (x)  by  the  common  law  judges,  in  Marston 
t;.  Roe  dem.  Fox,  that  the  revocation  consequent  on^  marriage  and 
the  birth  of  issue  was  not,  in  fact,  grounded  on  ^^  any  presump- 
tion of  an  intention  "  of  the  testator  to  revoke,  but  took  place  in 
consequence  of  a  rule  or  principle  of  law  independently  of  any 
question  of  intention ;  yet  in  all  cases  of  implied  revocations  in 
the  ecclesiastical  court  the  basis  of  the  revocation  has  always  been 
held  to  be  the  intention  *  of  the  testator  presumed  from  the  alter- 
ation in  circumstances,  (y)  and  consequently  the  19th  section  of 
the  new  statute  will  prevent  such  revocation  in  future. 

The  enactments  contained  in  these  two  sections  lead  to  conse- 
quences which  may  be  considered  as  somewhat  harsh;  for,  by 
reason  of  the  former,  a  man's  will  must  be  revoked  by  his  mar- 
riage without  the  birth  of  children,  in  a  case  where  he  had  no 
intention  to  revoke  it,  nor  any  testamentary  duty  demanding  the 
revocation ;  whereas,  by  the  operation  of  the  latter,  a  will  made 
by  a  married  testator  must  stand  unrevoked,  notwithstanding  that 
the  subsequent  birth  of  children  unprovided  for,  and  other  concur- 
rent circumstances,  may  raise  a  case  (as  in  Johnston  v.  John- 
ston (2;))  of  the  strongest  inference  that  the  testator  did  not  mean 
to  adhere  to  the  will. 

an  unmarried  woman  shall  be  deemed  re-  yoked"  is  positiTe,  and  does  not  create 

yoked  bj  her  subsequent  marriage."    2  a  mere  presumption  in  fiivor  of  reroca- 

Key.  St  64,  §  39.    A.,  while  a  resident  of  tion,  subject  to  be  explained.    Lathrop  v. 

New  York,  made  her  will.    Snbseqnentlj,  Dunlop,  11  N.  Y.  Sup.  Ct.  213.] 

in  Canada,  she  entered  into  an  ante-nup-        (v)  See  ante,  197. 

tial  agreement,  bj  the  terms  of  which  she       (oi)  [See  4  Kent,  532,  533;  ante,  187, 

retained  fuU  control  of  her  own  property,  and  note  (r^).] 

Afterwards  she  married  and  died.    It  was        (x)  Ante,  195. 

held  that  bj  the  above  provision  of  the       (y)  But  see  eontra,  per  Sir  EL  Jenner 

statutes  the  will  was  revoked.    The  ex-  Fust,  ante,  200. 

pression  of  the  statute  "  deemed  to  be  re-       {z)  Ante,  197. 

[208] 
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It  remains  to  be  considered  to  what  cases  these  enact-  ^^y^ 
ments  of  the  new  statute  extend.  cases  the 

Stat.  1 

The  34th  section  enacts,  ^^  that  this  act  shall  not  ex-  Vict  c.  26, 
tend  to  any  will  made  before  the  Ist  day  of  January, 
1838."  And  the  language  here  employed  seems  to  show,  that  if  a 
will  were  made  at  any  time  before  that  date,  and  the  testator 
were  to  marry  after  the  act  came  into  operation,  the  statute  would 
not  apply,  and  the  will  would  not  be  revoked  thereby  ;  while  on 
the  other  hand,  such  a  will  might  be  revoked  by  the  alteration  of 
the  condition  of  the  testator  taking  place  at  any  time  during  the 
life  of  the  testator,  though  after  January  1,  1838.  The  construc- 
tion at  first  put  upon  the  statute  appears  to  have  been,  that  wills 
made  previously  to  1838,  with  respect  to  revocations  to  be  effected 
subsequently,  are  subject  to  the  provisions  of  the  act.  (a)  But  on 
a  late  occasion  (J)  Sir  Herbert  Jenner  Fust,  in  a  case  on  motion, 
held  the  contrary,  and  allowed  probate  to  pass  on  a  will  made 
before  the  1st  of  January,  1838,  as  *  unrevoked,  though  the  tes- 
tator had  married  in  1839.  And  the  learned  judge  said,  that 
notwithstanding  the  court  had  held,  with  regard  to  alterations  in 
any  will  after  January,  1888,  that  they  must  be  made  with  refer- 
ence to  the  provisions  of  the  act,  yet,  as  to  the  present  point,  he 
was  of  opinion,  by  reason  of  the  34th  section,  that  the  will  was 
not  revoked. 

There  is  another  sort  of  implied  revocation,  in  the  nature  of 
ademption  ;  which  arises  either  when  the  subject  of  the  implied 
bequest  is  altered  or  parted  with,  or  when  the  purpose,  by  adem*^ 
for  which  it  was  bequeathed  has  been  provided  for  by  ^^^' 
the  testator  by  other  means.  (&^)  But  it  will  be  convenient  to 
postpone  treating  of  this  mode  of  revocation,  till  the  subject  of 
legacies,  generally,  is  considered,  (o) 

It  may  be  proper,  however,  here  to  point  out  a  material  differ- 
ence with  respect  to  this  species  of  revocation,  between  wills  of 
realty  and  wills  of  personalty,  arising  from  the  office  of  executor. 
If  the  whole  subject  of  a  will  of  realty  be  adeemed,  the  will  is 
completely  revoked,  and  is  wholly  ineffectual ;  (c^)  but  should  the 

(a)  See  Hobbs  v.  Knight,  1  Cart.  750;  {h^)  [See  In  re  Nan  Mickel,  14  John. 

ante,  129,  130,  and  the  cases  there  cited  in  324.] 

note  (m).  (e)  See  post,  pt.  iii.  bk.  iii.  eh.  iii. 

(6)  In  the  Goods  of  Shirley,  2  Curt.  657.  (c^)  [See  Gage  v.  Gage,  12  N.  H.  371. 

vou  I.                          le  [204] 
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same  thing  happen  with  respect  to  a  will  of  personalty,  in  which 
an  executor  is  appointed,  the  will  must  still  be  proved  in  the 

Under  the  law  in  England  previous  to  11  Seig.  &  R.  141 ;  Ferry  v.  Edminster, 
1  Vict.  c.  26,  it  was  necessary  that  the  9  Pick.  355,  note.  In  Marshall  v.  Mar- 
testator  should  be  seised  of  the  very  $afM  shall,  11  Penn.  St  430,  it  was  held  that 
estate  in  the  devised  real  property,  both  when  the  alteration  in  the  testator's  cur- 
at the  time  of  the  will  and  at  the  time  of  cumstances  is  such  as  to  render  it  impos- 
his  death.  If,  therefore,  a  testator,  sub-  sible  to  execute  any  part  of  his  will,  as  in 
sequently  to  his  will,  by*  deed  conveyed  Cooper  i7.  Cooper,  4  Penn.  St.  88,  it  will  be 
lands  which  he  had  disposed  of  by  such  considered  as  entirely  revoked.  But  when 
will,  and  afterwards  acquired  a  new  free-  it  can  be  partially  executed,  the  revoca- 
hold  estate  in  the  same  lands,  such  newly  tion  is  pro  tanto  merely  as  to  that  port 
acquired  estate  did  not  pass  by  the  devise,  which  cannot  be  carried  into  efiect.  Bal- 
which  was  necessarily  void ;  and  this  was  liett's  Appeal,  14  Penn.  St.  451,  459.  This 
the  effect,  even  though  the  testator  took  doctrine,  however,  of  revocation  by  aliena- 
the  estate,  conveyed  by  him,  back  again  tion,  did  not  apply  to  copyholds ;  Vawser 
by  the  same  instrument,  and  had  no  in-  v.  Jeffery,  3  Buss.  479 ;  nor  to  the  devise 
tent  to  revoke  his  will.  Walton  v,  Wal-  of  an  estate  held  in  common  or  copar* 
ton,  7  John.  Ch.  258 ;  Ballard  o.  Carter,  cen^ry,  where  afterwards  there  was  a  /Mxr- 
5  Pick.  112;  Graves  v.  Sheldon,  2  D.  tiYion  under  which  the  testator  took  in  sev- 
Chip.  71  ;  Herrington  v.  Budd,  5  Denio,  eralty  part  of  the  very  property  devised. 
321 ;  Kean's  Will,  9  Dana,  25 ;  Woolery  Luther  v.  Kidby,  8  Vin.  Abr.  148,  pi.  30; 
V,  Woolery,  48  Ind.  523,  531 ;  Beck  v,  S.  C.  cited  3  P.  Wms.  170 ;  Knollys  v,  Al- 
McGillis,  9  Barb.  35  ;  McNaughton  v.  cock,  7  Ves.  564  ;  Risley  v.  Baltinglass, 
McNaughton,  34  N.  Y.  201.  Thus  a  de-  Sir  T.  Ray.  240  ;  Walton  v.  Walton,  7 
vise  of  the  fee  was  revoked  by  a  subse-  John.  Ch.  265,  266  ;  Barton  v,  Croxall, 
quent  conveyance  of  the  estate  to  trustees  Tamlyn,  164.  The  manner  in  which  the 
for  a  term  to  secure  a  jointure,  though  partition  is  made  might,  however,  have 
it  was  relimited  to  the  devisor  in  fee,  sub-  revoked  the  devise ;  as  if  a  testator,  having 
ject  to  the  jointure  term.  Goodtitle  t;.  an  undivided  share  of  lands  in  A.  and  B., 
Otway,  2  H.  Bl.  516 ;  Cave  v.  Holford,  devise  all  lands  in  A.  and  upon  partition 
3  Yes.  650.  A  revocation  by  alienation  only  lands  in  B.  are  allotted  to  him ;  in 
may  be  either  partial  or  total.  A  con-  such  case  nothing  passes  by  the  devise, 
veyance  by  the  testator  in  his  lifetime  of  a  EnoUys  v.  Alcock,  7  Yes.  558  ;  5  Yes. 
part  only  of  the  estate  devised,  revokes  648.  But  it  was  held  in  Duffel  t;.  Burton, 
the  will  only  to  the  extent  of  that  part,  4  Harring.  290,  that  if  in  the  partition 
and  does  not  prevent  probate  of  the  will,  the  testator  becomes  seised  of  the  whole 
Hawes  v.  Humphrey,  9  Pick.  350 ;  Brown  estate  in  severalty,  it  will  not  revoke  the 
V.  Thomdike,  15  Pick.  388;  Skerrett  v.  devise,  but  the  additional  title  acquired 
Burd,  1  Whart.246;  M'Taggartv.Thbmp-  does  not  pass  under  the  will.  Another 
•on,  14  Penn.  St.  149;  Epps  v.  Dean,  28  and  more  considerable  exception  is,  that 
G«o.  533  ;  Carter  v,  Thomas,  4  Greenl.  the  doctrine  did  not  apply  to  the  devise  of 
341  ;  Floyd  v,  Floyd,  7  B.  Mon.  290 ;  an  estate  which  the  testator  subsequently 
Bowen  v.  Johnson,  6  Ind.  110;  Wells  v.  mortgaged.  Hall  v.  Dench,  1  Yem.  329, 
Wells,  35  Miss.  638 ;  Brush  t;.  Brush,  11  342 ;  S.  C.  2  Ch.  Rep.  54 ;  Baxter  v.  Dyer, 
Ohio,  287  ;  Graves  v.  Sheldon.  2  D.  Chip.  6  Yes.  656;  Perkins  v.  Walker,  1  Yem. 
71 ;  Parkhill  t;.  Parkhill,  Brayt.  239 ;  In  97 ;  1  Jarman  Wills  (3d  Eng.  ed.),  140, 
re  Cooper's  Estate,  4  Penn.  St.  88  ;  1  Jar-  141.  A  mortgage  of  a  portion  of  the  eft- 
man  Wills  (3d  Eng.  ed.),  137 ;  Balliett's  tate  devised  will  revoke  the  devise  only 
Appeal,  14  Penn.  St.  451;  Wogan  v.  Small,  pro  tanto,    M'Taggart  v.  Thompson,  14 
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ecclesiastical  court,  as  if  its  dispositions  had  never  been  revoked. 
Thus  in  Beard  v.  Beard,  (d)  where  the  testator,  by  a  will,  gave 

Pcnn.  St.  149.  A  conveyance  in  trust  for  act  (17  &  18  Vict.  c.  113),  bat  by  the  act 
sale  and  payment  of  debts  only  partially  amending  the  last  cited,  viz,  the  30  &  31 
revoked  a  prior  will  of  the  same  property.  Vict.  c.  69,  the  devisee  takes  subject  to  the 
Temple  v.  Cbandos,  3  Ves.  685 ;  Jones  t;.  lien,  un]e*is  there  is  a  contrary  intention 
Hartley,  2  Wbart.  103.  See  Hughes  t;.  expressed  in  the  will,  and  such  an  inten- 
Hughes,  2  Munf.  209 ;  Girard  v.  Philadel-  tion  is  not  to  be  inferred  from  a  mere  direc- 
phia,  4  Rawle,  323 ;  Clingan  v.  Mitchel-  tion  to  pay  debts.  Although  the  title  may 
tree,  31  Penn.  St.  25  ;  Stubbs  v.  Houston,  be  imperfect  at  the  death  of  the  purchaser, 
33  Ala.  555.  Bankruptcy  had  the  same  if  afterwards  perfected,  the  devisee  will  be 
partial  effect ;  the  surplus,  after  payment  entitled  to  have  the  estate  conveyed  (Gar- 
of  creditors,  went  to  the  devisee.  Char-  nett  v.  Acton,  28  Beav.  333),  subject, 
man  o.  Charman,  14  Ves.  580.  But  in  however,  to  the  last  cited  act  Where, 
these  excepted  cases,  if  the  testator  had  at  under  the  old  law,  there  was  a  valid  and 
the  time  of  the  devise  a  simple  estate  in  fee,  binding  contract  before  the  will  to  convey 
and  under  the  particular  deed ;  Tickner  in  fee,  the  conveyance  of  the  estate  after 
r.  Tickner,  cited  3  Atk.  742;  Grant  v.  the  will  to  the  testator  was  no  revocation 
Bridger,  L.  R.  3  Eq.  347 ;  or  mortgage,  or  of  it  (Rose  v.  Cunningham,  11  Ves.  5.50; 
trust  for  sale ;  Harwood  v.  Oglander,  6  Parker  C.  J.  in  Ballard  v.  Carter,  5  Pick. 
Ves.  199  ;  Hodges  p.  Green,  4  Russ.  26;  119,)  and  the  property  passed  by  it^unlesa 
there  was  a  limitation  creating  a  new  ea-  the  conveyance  of  the  legal  estate  was  not 
tate,  or  a  proviso  for  redemption,  confer-  exactly  coextensive  with  the  entire  equi- 
ring  a  new  and  different  estate  on  the  table  interest  which  the  testator  took  by 
devisor  ;  for  instance,  to  such  uses  as  the  contract,  as  where  the  conveyance  was 
he  should  by  deed  or  will  appoint  with  to  uses  to  bar  dower  (Rawlings  v.  Burgis, 
remainder  to  him  in  fee,  the  will  was  re-  2  Ves.  &  B.  38S2 ;  Bullin  v,  Fletcher,  2 
voked.  This,  however,  was  not  the  case  My.  &  Cr.  432 ;  see  Plowden  v.  Hyde,  2 
if  the  re-conveyance  was  to  be  to  the  De  G.,  M.  &  G.  684 ;  Ward  u.  Moore,  4 
mortgagor  in  fee,  or  to  such  uses  as  he  Madd.  368),  the  contract  being  to  convey 
should  appoint.  Brain  v.  Brain,  6  Madd.  in  fee;  for  in  such  case  the  conveyance 
221.  Where  a  testator,  having  an  equitable  operated  as  a  revocation,  though  now  the 
estate,  devised  it,  the  mere  subsequent  con-  will  operates  on  the  estate  of  the  testator 
veyance  to  him  of  the  legal  estate,  exactly  at  the  time  of  his  death.  1  Vict.  c.  26, 
coextensive  with  the  equitable  estate,  or,  as  §  24.  Where,  under  the  old  law,  the  con- 
it  is  often  expressed,  where  his  equitable  tract  was  after  the  will,  the  property  would 
was  simply  clothed  with  the  legal  estate,  not  pass  by  it  (1  Jarman  Wills  (3d  £ng. 
there  was  no  revocation.  1  Jarman  Wills  ed.),  150),  as  the  will  spoke  from  the  date 
(3d  Eng.  ed.),  144.  As  when,  before  1  (Langford  v.  Pitt,  2  P.  Wms.  629>,  unless 
Vict  c.  26,  a  person  bought  an  estate  and  republished  by  a  codicil  (Monypenny  v. 
then  devised  it,  but  died  before  comple-  Bristow,  2  R.&  My.  117;  Re  Earl's  Trusts, 
tion,  if  there  was  a  valid  and  binding  con-  4  Kay  &  J.  673),  although  a  case  of  eleo- 
tract  of  purehase,  the  devisee  of  the  estate  tion  might  sometimes  have  been  raised ; 
was  entitled  to  have  the  estate  paid  for  out  but  now  the  power  of  disposition  extends 
of  his  testator's  personal  estate.  Broome  over  property  of  every  kind,  legal,  equi- 
ty. Monck,  10  Ves.  608.  The  law  is  not  table,  &c  (1  Vict,  c  26,  s.  3),  and  the  will 
altered,  either  by  the  wills  act  (see  Hood  speaks  from  the  testator's  death  (lb.  s.  24); 
V,  Hood,  3  Jur.  N.  S.  684),  or  Locke  King's  and  no  conveyance  or  other  act,  subse- 

{d)  3  Atk.  72. 
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his  brother  all  his  real  and  personal  estate,  and  made  him  execu- 
tor ;  and  afterwards,  by  a  deed-poll,  gave  his  wife  all  the  substance 
he  had,  and  might  thereafter  have ;  Lord  Hardwicke  held,  that 
although  the  deed-poll,  according  to  the  law  of  husband  and 
wife,  could  not  take  effect  as  a  grant  or  gift  to  the  wife,  yet  it 
operated  as  a  revocation  to  the  will  as  to  the  whole  of  the  per- 
sonal property ;  but  as  the  executor  continued,  the  will  must  of 
necessity  be  proved  in  the  commons,  and  the  executor  would 
become  trustee  for  the  next  of  kin.  (e) 

qaently  to  the  execation  of  a  will,  except  held  that  if  a  testator,  after  the  ezecation 

an  act  revoking  it,  prevents  the  operation  of  a  will  by  which  he  deyiaed  land,  sell 

of  the  will  with  respect  to  snch  estate  or  and  convey  the  land,  it  works  a  revocation 

interest  as  the  testator  has  power  to  dis-  of  the  devise,  even  thoagh  he  takes  back  a 

pose  of  by  will  at  the  time  of  his  death,  mortgage  to  secure  the  pnrchase-money ; 

lb.  8.  23 ;  1  Jarman  Wills  (3d  £ng.  ed.),  but  if  the  land  be  reoonveyed  to  the  tes- 

151,  152;  Woolery  v.  Woolery,  48  Ind.  tator  by  absolute  deed,  and  he  be  the 

523.    If  a  testator,  after  devising  or  be-  owner  at  the  time  of  his  death,  the  devise 

qneathing  a  mortgage,  forecloses  or  takes  wiU  not  be  revoked  and  republication  of 

a  release  of  the  equity  of  redemption,  it  is  the  will  is  not  necessary.    If  a  testator  de- 

a  revocation  of  the  devise.  Ballard  v.  Car-  vises  both  real  and  personal  estate,  and  by 

ter,  5  Pick.  112.    See  Brigham  v.  Win-  an  alienation  of  the  real  estate  revokes  the 

Chester,  1  Met.  390 ;  Beck  v.  M'Gillis,  9  will  pro  tanto,  it  then  stands  as  a  will  of 

Barb.  35 ;  Swift  v.  Edson,  5  Conn.  531.  personal  estate  only,  and  is  revocable  ac- 

A  devise  of  an  estate  is  revoked  by  a  sub-  oordingly,  by  any  writing   sufficient  to 

sequent  voluntary  settlement  of  the  same  revoke  a  will  of  personal  estate.    Brown 

estate.    Lowndes  o,  Norton,  33  L.  J.  Ch.  v.  Thorndike,  15  Pick.  388;  Glasscock  v, 

583.    See  Pettinger  v.  Ambler,  L.  R.  1  Smithers,  1  Call,  479 ;  Clark  v.  Ehom,  2 

£q.  510.    But  a  will  is  not  revoked  by  a  Mnrph.  235 ;  Witter  v.  Mott,  2  Conn.  67 ; 

subsequent  invalid  deed  affecting  to  dis-  Wails  v.  Stewart,  16  Penn.  St.  275 ;  Bal- 

pose  of  the  same  property  as  that  devised  liett's  Appeal,  14  Penn.  St.  449,  450,  451 ; 

by  the  will.    Ford  i7.  De  Pontes,  30  Beav.  Cryder's  Appeal,  11  Penn.  St  72.    If  the 

572.    See  Beard  v.  Beard,  3  Atk.  72 ;  devisor,  after  the  execution  of  his  will. 

Doe  V.  Llandaff,  2  B.  &  P.  N.  R.  491 ;  purchases  land  which  would  be  included 

Shove  V.  Pinke,  5  T.  R.  124,  310;  Yaw-  in  the  general  description  of  the  land  de- 

ser  v.  Jeffery,  2  Sw.  274 ;  Eilbeck  v.  Wood,  vised  by  the  will,  it  is  no  revocation  of  the 

1  Buss.  564;  Matthews  v.  Venables,  9  J.B.  will  either  in  whole  or  in  part.    Blandin 

Moore,  286 ;  Simpson  i;.  Walker,  5  Sim.  1 ;  v,  Blandin,  9  Y t.  210.] 
1  Jarman  Wills  (3d  Eng.  ed.),  153,154;       (e)  See   Henfrey   v.    Henfrey,    Moore 

Walton  V,  Walton,  7  John.  Ch.  269.    In  P.  C.  C.  29,  32;  ante,  164.    See  In  the 

Brown  v.  Brown,  16  Barb.  569,  it  was  Goods  of  Lancaster,  1  Sw.  &  Tr.  464. 
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•CHAPTER  THE   FOURTH. 

OF  THE  BBPUBLICATION  OF  WILLS. 

By  Stat.  1  Vict.  c.  26,  s.  22,  "  no  will  or  codicil,  or   ^  ^^^^ 
any  part  thereof,  which  shall  be  in  any  manner  revoked^  c.  86 :  No 

will  rC" 

shall  be  revived    otherwise   than    by  the   reexecution  vokedto 

thereof,  (aS)  or  by  a  codicil  executed  in  manner  herein-  (afte^jw. 

before  required,  and  showing  an  intention  to  revive  the  Jlhenrie 

same  ;  and  when  any  will  or  codicil  which  shall  be  partly  ***»"  ^y 

rcToked,  and  afterwards  wholly  revoked,  shall  be  revived,  tion  or  a 

codicil 

such  revival  shall  not  extend  to  so  much  thereof  as  shall  showing  an 
have  been  revoked  before  the  revocation  of  the  whole  to^nyiye 
thereof,  unless  an  intention  to  th^  contrary  shall  be  ^^ 
shown." 

In  order  to  examine  the  effect  of  this  and  other  clauses  of  the 
statute  on  the  doctrine  of  republication,  it  is  necessary  to  consider 
the  law  as  it  stood  at  the  time  of  the  passing  of  the  act. 


SECTION  I. 
How  a  Will  may  be  Republished  or  Revived. 

First,  as  to  republications  earlier  than  January  1,  1838  (when 
the  new  act  came  into  operation).     By  reason  of  the  what  will 
enactments  of  the  5th  section  of  the  statute  of  frauds  f^pubiu 
(29  Car.  2,  c.  3),  no  will  of  lands  could  be  republished,  ^11^°,**'* 
except  by  reexecution  in  the  presence  of  three  attesting   p«i»on«l- 
witnesses,  or  by  a  codicil  duly  executed  according  to  the  took  place 
statute,  (a)     But  as  that  section  did  not  apply  to  wills  Jan.  iSdS: 
of  personalty,  such  a  will  might  be  republished,  not  only  by  an 
*  unattested  codicil,  or  other  writing,  but  by  the  mere  parol  acts  or 

(a^)  [See  Barker  v.  Bell,  46  Ala.  216.]       312 ;  Jackson  v.  Hollowaj,  7  John.  394  ; 
(a)  1  Sannd.  268 ;  1  Powell  on  Devises,    Love  v.  Johnston,  12  Ired.  355.] 
609,  Sd  ed. ;  [Jackson  v.  Potter,  9  John. 
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declarations  of  the  testator.  (5)  It  has  indeed  been  said,  that 
there  must  be  some  difficulty  in  holding  that  the  statute,  by  the 
prohibition,  in  section  19,  of  nuncupative  wills,  has  not  in  effect 
prohibited  nuncupative  republications,  (c)  But,  upon  a  closer 
examination  of  the  subject,  it  should  seem  that  the  statute  does 
not  affect  the  question,  (d)  It  must  be  remembered,  that  no  pub- 
lication nor  formalities  of  execution  are  required  either  by  the 
statute  of  frauds,  or  the  general  law,  for  the  validity  of  a  will  of 
personalty,  if  made  before  the  statute  of  Victoria  came  into  opei^a- 
tion.  (e)  It  has  already  been  shown  that  such  a  will  need  not  be 
executed  by  the  testator ;  it  is  sufficient  if  it  be  in  writing,  and 
approved  of  by  him  before  his  death.  (/)  Hence,  it  should  ap- 
pear, that  if  a  will  of  personalty,  which  has  been  revoked,  or  made 
at  a  distant  period,  be  afterwards  sufficiently  recognized  as  his 
operative  will,  by  the  parol  acts  or  declarations  of  the  testator,  the 
will  so  recognized  becomes,  as  any  other  written  document  would, 
his  legal  will  of  the  date  of  the  recognition.  A  will  of  personalty 
(not  within  the  operation  of  stat.  1  Vict.  c.  26)  appears  to  stand 
nearly  in  the  same  situation  as  a  will  of  lands  did  before  the  stat- 
ute of  frauds ;  it  must  have  been  in  writing,  by  the  provisions  of 
the  statute  of  wills,  but  no  other  formalities  were  necessary ;  and 
we  find  that,  before  the  statute  of  frauds,  and  after  the  passing  of 
the  statute  of  wills,  it  was  holden  that  a  written  will  of  lands 
might  be  republished  by  parol ;  (^)  as  where,  after  a  will  had  been 
revoked  by  operation  of  law,  the  testator  allowed  it  to  be  his  will, 
without  writing  it  anew,  it  was  held  a  republication,  and  that  the 
land  should  pass  by  the  will  as  much  as  if  it  had  never  been 
revoked.  (A) 

(6)  Wentw.  Off.  Ex.c.  1,  p.  60,  Uthed.  ing  a  will.      Constructive    republication 

fc)  Robertson  Wills,  vol.  2,  p.  167.  takes  place  where  a  testator,  for  some 

(d)  See  Serocold  v.  Hemming,  2  Cas.  other  purpose,  makes  a  codicil  to  his  will, 

temp.  Lee,  494.  in  which  case  the  effect  of  the  codicil,  if 

(«)  See  ante,  66.  not  neutralized  by  internal  evidence  of  a 

(/)  See  antey  68.  contrary  intention,  is  to  republish  the  will. 

(g)  Jackson    r.    Hnrlock,    Amb.  494;  1  Jarman  Wills  (3d  Eng.  ed.),  178;  Mar- 

Beckford  v.  Pamecott,  Cro.  £liz.  493;  1  ray  t;.  Oliver,  6  Ired.   £q.  55;  Love  v. 

Saand.  277  c,  d;    [Havard  v.  Davis,  2  Johnston,  12  Ired.  355.    It  is  unnecessary 

Binn.  425.]  for  the  testator  to  re-sign  the  will ;  if  he 

(A)  1  RoIl.Abr.  617,Z.pl.  2.  [Republica-  acknowledges    the    signature   with    the 

tion  is  of  two  kinds,  express  and  construe-  proper    formalities,  it  is  enough.     Rey- 

tive.    Express  republication  occurs  where  nolds  v.  Hurley,  7  Ham.  79 ;  Jackson  v. 

a  testator  repeats  those  ceremonies  which  Potter,  9  John.  312 ;  Witter  v,  Mott,  2 

are  essentia]  to  constitute  a  valid  execu-  Conn.  67 ;  Musser  v,  Curry,  8  Wash.  C. 

tion,  >vith  the  avowed  design  of  republish-'  C.  481 ;  Deane  v,  Deane,  27  Vt.  746.    As 
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*  A  formal  republication,  therefore,  was  never  necessary  in  cases 
of  wills  of  personal  property.  It  would  have  been  a  parol  acts 
strange  doctrine  to  hold  that  a  former  republication  was  SomT*"** 
necessary  for  a  will  of  personalty,  where  no  publication  ^^j^"*****? 
was  ever  necessary.  Before  the  statute  of  frauds,  it  was  Ucation: 
holden  that  anything  which  showed  an  intent  that  a  will  of  lands 
should  be  of  a  subsequent  date,  was  a  suiBScient  republication,  (t) 
In  Long  v.  Aldred,  (Ar)  Sir  John  Nicholl  observed,  that  the  mere 
conservation  of  a  will  for  many  years  might,  under  circumstances, 
amount  to  a  republication.  In  another  case  in  the  same  couit,  (I) 
where  the  question  was  whether  a  widow  had  republished  a  will 
made  before  her  marriage,  it  appeared  that  the  testatrix,  being 
confined  to  her  room  through  iUness,  desired  her  nurse  to  bring 
her  a  mahogany  box  in  which  she  kept  her  important  papers,  for 
the  purpose  of  looking  at  her  marriage  bond ;  whilst  engaged  in 
looking  at  the  papers  therein,  she  took  out  the  will,  and  observed  to 
the  nurse,  "  Nurse,  this  is  my  will ; "  and  upon  the  nurse  remark- 
ing that  it  was  not  a  will,  and  that  it  was  all  eaten  by  mice, 
the  deceased  replied  ^^that  it  was  eaten  by  cockroaches  —  that 
it  was  the  will  she  should  abide  by  —  that  people  wished  her 
to  make  another  ;  but  that  she  would  not,  and,  if  she  did,  she 
should  not  alter  it."  That  the  deceased  began  to  read  the  will 
aloud,  but  on  some  one  coming  into  the  room,  she  replaced  it  in 
the  box,  desiring  the  nurse  not  to  mention  that  she  had  a  will, 
and  adding,  "  Now,  nurse,  if  anything  should  happen  to  me,  you 
know  where  it  is  ;  "  and  it  further  appeared,  that  the  deceased  had 
on  several  occasions,  since  the  death  of  her  husband,  declared  to 
different  persons  that  she  had  a  will,  naming  the  executor,  and  she 
intended  the  same  to  operate,  and  that  her  affairs  were  to  be  set- 
tled according  to  the  directions  contained  in  such  a  will.  The 
court  held,  that  these  facts  and  circumstances  clearly  amounted  to 
a  •  republication.  So  in  Miller  v.  Brown,  (w)  which  also  was  a 
question  whether  a  widow  had  republished  a  will  made  during  her 

to  the  formalities  requiied,  and  the  neces-  St  317  ;  Geddes's  Appeal,  9  Watts,  284.] 

sary  proof  of  republication,  see  Jones  v,  (i)  1  Roll.  Abr.  618,  pi.  7;  Barnes  v. 

Hartley,  3  Whart.  103 ;  Havard  v,  Davis,  Crowe,  1  Ves.  jan.  497  ;  Cotton  v.  Cotton, 

3  Binn.  425 ;  Masaer  v.  Carry,  3  Wash.  C.  cited  in  Alford  v.  Earle,  2  Vem.  209 ; 

C.  481 ;  Reynolds  v.  Cuny,  7  Ham.  39 ;  Anon.  2  Show.  48. 

Witter  V.  Mott,  2  Conn.  67  ;  Bagwell  v.  (k)  3  Add.  48. 

Elliot,  2  Rand.  190;  Jack  v.  Shoenberger,  (/)  Braham  t;.  Bnrchell,  3  Add.  264. 

22  Penn.  St.  416 ;  Gable  v.  Danb,  40  Penn.  (m)  2  Hagg.  209. 
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ooveiture;  the  evidence  established  that  after  the  death  of  her 
husband  she  frequently  recognized  the  instrument  as  her  will,  and 
expressed  her  satisfaction  that  it  was  made ;  and  that  three  months 
before  her  death,  and  eighteen  months  after  that  of  her  husband, 
she  delivered  to  one  of  the  executors  a  tin  box,  which  she  told  him 
contained  her  will  (and  in  which  it  was  found  after  her  death) ; 
and  on  the  same  day  told  the  father-in-law  of  the  executor  that 
she  had  that  day  deposited  her  will  with  him.  Sir  John  Nicholl 
held  that  this  was  a  republication  to  all  intents  and  purposes,  as 
far  as  regarded  the  personalty. 

But  where  the  testator  was  in  search  of  another  paper,  and  a 
person  who  was  assisting  him  took  up  the  will  by  mistake,  where- 
upon the  testator  said,  "  That  is  my  will."  This  was  held  by 
Lord  Hardwicke  C.  not  to  amount  to  a  republication ;  and  his 
there  mast  lordship  observed,  that  to  make  it  a  republication  there 
repubii-  must  be  animus  repvJblicandi  in  the  testator,  (ji)  And 
^^^'  where  there  are  two  wills  of  different  dates,  both  re- 
*^«  ^^^  maining  uncancelled,  some  direct  and  very  unequivocal 
very  clear-  act  of  republication  is  required  to  set  up  the  will  of  the 
luhed,  earlier  date,  and  so  revoke  that  of  the  later;  for  the 
ttierrare  presumption  of  law  is  strongly  in  favor  of  the  last  dated 
oFdiffCTent  ^^^  uncancelled,  (o)  "  If  a  man,"  says  Wentworth,  ( j?) 
dates,  to      "  havinc^  made  a  former  will,  do  make  a  later,  which  is 

set  up  the  ®  ^  '  ^  '  ^ 

earUer:  more  than  a  bare  revocation ;  yet  if  afterwards,  lying 
upon  his  death-bed  and  speechless,  both  these  wills  be  delivered 
into  his  hand,  and  he  required  to  deliver  to  one  of  his  friends 
about  him  that  will  which  he  would  have  to  stand,  and  he  there- 
upon delivereth  to  the  minister  or  other  his  neighbors  the  first- 
made  will,  retaining  in  his  hand  the  later,  as  was  done  in  the 
time  of  Edward  the  Third  ;  *  here  the  former  will,  though  made 
void  many  years  before  by  the  later,  is  revived,  and  shall  stand 
as  the  party's  will."  Upon  this  passage  Sir  John  Nicholl  ob- 
served, in  Stride  v.  Cooper,  (y)  that  it  was  putting  an  extreme 
case,  and  in  his  mind  went  a  great  way  to  show  that  there  must 
be  some  direct  and  unequivocal  act. 

Again,  it  should  seem  that  there  is  no  case  where  a  later  will, 
mere  dec-  with  a  revocatory  clause  remaining  uncancelled,  and  in 
inefCectual    the  same  repository  with  a  former  will,  has  been  set  aside 

(n)  Abney  p.  Miller,  2  Atk.  599.  (p)  Off.  Ex.  c.  1,  p.  61,  Uth  ed. 

(o)  Stride  v.  Cooper,  1  PhiUim.  336.  (q)  1  Phillim.  386. 
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on  the  ground  of  the  republication  of  the  prior  will  by  ^ 
mere  declarations.  (9^)  In  Daniel  v,  Nockolds,  (r)  the  later  will 
deceased,  by  a  will  made  in  the  year  1819,  attested  by  revocatory 
three  witnesses,  gave  his  brother  a  legacy  of  lOOZ.,  and  Si^an- 
after  bequeathing  further  legacies  left  the  residue  to  Mary  *^®"®^  • 
Tomkins,  and  appointed  Daniel  and  Bush  his  executors,  without 
a  legacy  to  either.  In  the  year  1823  he  made  a  new  will,  in  which 
he  devised  a  small  freehold  to  Tomkins,  and  appointed  Parkinson 
sole  executor  and  residuary  legatee.  This  will  contained  a  clause 
of  revocation,  and  was  duly  executed.  Both  Tomkins  and  Parkin- 
son died  in  the  testator's  lifetime.  In  1827,  the  deceased  on  sev- 
eral occasions,  during  his  last  illness,  conversed  with  different  per- 
sons respecting  his  affairs,  produced  and  read  to  them  his  will  of 
1819,  declared  that  it  was  his  last  will,  and  what  he  wished  to  be 
carried  into  effect ;  and  that  Daniel  and  Bush  were  his  executors, 
and  would  have  the  management  of  his  affairs.  After  his  death 
the  will  of  1819  was  found  carefully  deposited  and  locked  up  in 
one  of  the  drawers  in  his  bed-room,  and  that  of  1823  at  the  bottom 
of  the  same  drawer,  but  much  soiled  and  crumpled  amongst  old 
and  useless  papers.  It  was  held  that  the  will  of  1819  was  not  re- 
vived, and  administration  with  the  will  of  1823  annexed  was  de- 
creed to  the  brother  ;  and  Sir  John  NichoU,  in  giving  judgment, 
said,  ^'  This  is  not  like  the  case  of  a  later  cancelled  will,  because 
then  the  very  act  of  cancellation  revokes  the  latter,  and  lays  a 
foundation  *  for  an  inference  that  the  testator  intended  the  former 
will  to  operate ;  but  here  is  a  later  revocatory  will  entire,  and  in 
force  as  a  revocation  of  the  former,  though  the  devises  and  be- 
quests may  have  lapsed.  Can  the  former  will  be  revived  without 
an  act  of  republication,  or  indeed  of  reexecution ;  or  rather,  can 
the  latter  will  be  revoked  by  mere  declarations  ?  If  it  were  merely 
a  will  of  realty,  it  clearly  could  not  have  been  contended  that 
there  had  been  a  republication  of  the  former  will,  because  the 
words  of  the  sixth  section  of  the  statute  of  frauds  are  express.  («) 
It  is  clear,  also,  under  s.  22,  (^)  that  the  latter  will  could  not  have 
been  revoked  by  mere  declarations  unaccompanied  by  some  writ- 
ing ;  but  here  is  no  declaration  in  writing ;  nothing  reduced  into 
writing  during  the  deceased's  Jifetime ;  nor  are  there  any  acts ; 

W)  [Witter  V,  Mott,  2  Conn.  67 ;  Battle  (r)  3  Hagg.  777. 

9.  Speight,  9  Ired.  268;   10  Ired.  459;  (s)  See  ante,  183. 

Richardson  v.  Richardson,  C.  W.  Dnd.  {t)  See  ante,  205. 
Eq.  184;  Danlap  v.  Donlap,  4  Desans. 
805, 321.]  [210] 
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the  circumstances  of  the  finding  are  too  slight  —  they  might  be 
merely  accidental.  The  latter  will  was  in  an  envelope  ;  and  there 
is  no  appearance  that  it  was  rumpled.  Why  did  not  the  deceased, 
a  professional  man,  cancel,  if  he  intended  to  revoke  it,  and  revive 
the  former  will  ?  Declarations  without  acts  are  always  danger- 
ous evidence ;  they  are  frequently  insincere  —  liable  to  be  misap- 
prehended—  not  accurately  recollected.  The  case  of  MiDer  v. 
Brown  (u)  does  not  apply.  In  that  case  there  had  been  no  revoca- 
tion ;  all  that  was  there  required  was  to  show  adherence.  In  this 
case  there  is  an  express  revocation,  and  that  revocation  is  to  be 
removed  by  parol  —  that  is  the  difficulty." 

If  a  will  be  actually  cancelled,  it  should  seem,  upon  principle, 
that  it  would  be  considered  as  republished,  upon  satis- 
tion  of  a  factory  proof  of  recognition,  animo  republicandi^  by  the 
or  obiit-  testator  (before  the  statute  of  Victoria  came  into  opera- 
eratedwiii:  ^j^j^^^  provided  it  continues  legible.  "  If  one  of  the  ex- 
ecutors'  names  be  stricken  out,"  says  Wentworth,  (a;)  "  and  after- 
wards a  8tet  be  written  over  his  head  by  the  testator,  *  or  by  his 
appointment,  now  he  is  a  revived  executor.  So  if  the  testator  ex- 
press by  word,  in  the  presence  of  witnesses,  that  the  party  put  out 
shall  be  executor.  But  now  I  mean  where  the  executor's  name  is 
not  so  blotted  out  but  that  it  may  be  read  and  discerned,  for  else 
the  stet  is  upon  nothing:  and  if  the  verbal  reaffirmance  should 
renew  his  executorship,  then  must  the  will  be  partly  in  writing, 
and  partly  nuncupative,  his  name  not  being  to  be  found  in  the 
written  will." 

In  Slade  v.  Friend,  (y)  the  will  was  found  locked  up  in  the 
deceased's  trunk,  of  which  she  kept  the  key,  and  it  did  not  appear 
that  anybody  had  access  to  it  but  herself ;  the  will  was  fair  and 
entire,  except  that  lines  were  drawn  over  the  testatrix's  name, 
Elizabeth  Hutton,  which  was  held  to  be  a  cancellation ;  but  it 
being  proved  that  she  on  her  death-bed  being  asked  whether  she 
had  made  a  disposition  of  her  affairs,  answered  "  Yes,"  and  said  it 
was  in  that  trunk,  pointing  to  the  trunk  where  it  was  found,  this 
declaration  was  held  to  be  a  revival  of  the  will,  and  it  was  pro- 
nounced for  both  in  the  prerogative  and  the  delegates. 

So  in  Brotherton  v.  Hellier,  (;?)  the  will  was  found  cancelled, 


(a)  See  ante,  208. 

{r)  Off.  Ex.  c.  1,  p.  65,  Uth  ed. 
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(y)  Cited  by  Sir  6.  Lee,  in  2  Cas.  temp. 
Lee,  84. 

(c)  2  Cas.  temp.  Lee,  55. 
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the  name  and  seal  being  torn  off ;  it  was  doubtful  whether  it 
might  have  been  cancelled  by  accident  or  by  the  deceased  himself. 
But  Sir  G.  Lee  held  that  the  declaration  of  the  deceased,  and  the 
giving  of  orders  by  him  for  making  a  codicil,  would  have  been 
sufficient  to  have  revived  the  will  even  if  it  had  been  certain  that 
he  himself  cancelled  it.  (2^) 

A  codicil  will  amount  to  a  republication  of  the  will  to  which  it 
refers,  whether  the  codicil  be  or  be  not  annexed  to  the  repubUca- 
wiD,  (z')  or  be  or  be  not  expressly  confirmatory  of  it ;  for  codicil: 
every  codicil  is,  in  construction  of  law,  part  of  a  man's  will  whether 
it  be  so  described  in  such  codicil  or  not ;  and,  as  such,   it  need  not 
furnishes  conclusive  evidence  of  the  testator^s  consider-  ^  thT^^if 
ing  *  his  will  as  then  existing,  (a)     But  although  the  ef-  or  ex- 
fect  of  a  codicil,  as  to  republication,  is  by  no  means  de-  confirm  it: 

(*i)  [See  Battle  v.  Speight,  10  Ired.  459  ;  bery,  L.  R.  1  Ch.  D.  234 ;  Payne  v.  Payne, 

S.  C.  9  Ired.  288 ;  Love  v.  Johnston,  12  18  Cal.  291 ;  Murray  v.  Oliver,  6  Ired.Eq. 

Ired.  355  ;  Jones  v.  Hartley,  2  Whart.  163  ;  55  ;  Rose  v.  Drayton,  4  Rich.  £q.  260 ; 

Campbell  v.  Jamison,  8  Barr,  498.]  Stover  v.  Kendall,  1  Coldw.  (Tenn.)  557.] 

(«*)  [Van  Cortlandt  r.  Kip,  I  Hill  (N.  So  a  will  or  codicil,  containing  a  devise  of 

Y.),  590 ;  S.  C.  7  Hill,  346  ;  Wikoffs  Ap-  re»l  estates,  bat  not  duty  attested,  may  be 

peal,  15  Penn.  St.  281 ;  Harvey  v.  Choa-  republished  and  made  operative  by  a  sub- 

teau,  14  Misson.  587.]  sequent  codicil  having  the  requisite  attes- 

(a)  Acherly  v.  Vernon,  Com.  Rep.  381  ;  tation,  though  the  latter  document  be  in 

S.  C.  3  Bro.  P.  C.  107  ;  Potter  v.  Potter,  1  no  way  annexed  to  the  will  or  prior  codi- 

Ves.  sen.  437  ;  Jackson  v.  Hurlock.  Ambl.  cii.    But  it  has  been  held  that  it  must  dis- 

487  ;  S.  C.  cited  1  Ves.  jun.  492  ;  S.  C.  2  tinctly  refer  to  it.     See  Doe  v.  Evans,  1 

Eden,  263 ;   Gibson  v.  Lord  Montford,  I  C.  &  M.  42 ;  Utterton  v.  Robins,  I  Ad.  & 

Ves.  sen.  485;  S.  C.  Amb.  93;  Serocold  El.  423;  Gordon   v.  Reay,  6   Sim.  274; 

V.  Hemming,  2  Cas.  temp.  Lee,  490 ;  Doe  Aaron  v,  Aaron,  3  De  G.  &  Sm.  475 ; 

V.  Davy,  Cowp.  158;  Barnes  v.  Crowe,  1  ante,  97,  98.     [See  the  remarks  of  Jessel 

Ves.  jun.  486 ;  S.  C.  4  Bro.  C.  C.  2  (over-  M.  R.  upon  the  above  case  of  Gordon  v. 

ruling    Attorney    General    v.    Downinj^,  Reay,  in  Burton  v.  Newbery,  L.  R.  1  Ch. 

AmBl.  573) ;  Pigott  v.  Waller,  7  Ves.  98 ;  D.  237-241.]     Though  a  codicil  confirms 

Goodtitle  v.  Meredith,  2  M.  &  Sel.  5;  a  will,  and  for  certain  purposes  brings 

Hulme  V,  Heygate,  1  Mer.  285 ;  Rowley  &.  down  the  will  to  the  date  of  the  codicil,  it 

Eyton,  2  Mer.  128;  Duffield  v,  Elwes,  3  certainly  does  not  make  the  will  necessa- 

B.  &  C.  705 ;  Guest  r.  Willassey,  2  Bing.  rily  operate  as    if  it  had  been  originally 

429 ;  3  Bing.  614 ;  In  the  Groods  of  Cros-  made  at  the  date  of  the  codicil.    Hopwood 

ley,  2  Hagg.  80 ;  1  Saund.  278  b  et  seq.  v.  Hopwood,  7  H.  L.  Cas.  740,  per  Lord 

note  to  Duppa  17.  Mayo ;  Williams  v.  Good-  Campbell.     [Nor  does  it  republish  any 

title,  20  B.  &  C.  895 ;  Doe  v.  Walker,  12  part  of  the  will  which  is  inconsistent  with 

M.  &  W.  591 ;  Skinner  v.  Ogle,  1  Robert,  the  codicil.     Simmons  v.   Simmons,    26 

363 ;   S.  C.  4  Notes  of  Cas.  74 ;  Doe  v.  Barb.  68.]     See,  as  to  a  copy  of  a  will  in 

Marchant,  6  M.  &  Gr.  813,  825  ;  Dickin-  India  being  confirmed  by  a  codicil  made  in 

son  v.  Stidolph,  11  C.  B.  N.  S.  341 ;  In  re  England,  In  the  Goods  of  Mercer,  L.  R. 

Earle's  Trust,  4  Kay  &  J.  673;  [Jones  v,  2  P.  &  D.  91. 
Shewmaker,  35  Geo.  151 ;  Burton  v.  New- 
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pendent  on  its  being  annexed  to  the  will,  jet  if  there  are  several 
wills  of  different  dates,  and  there  be  a  question  to  which  of  these 
the  codicil  is  to  be  taken  as  a  codicil,  the  circumstance  of  annexa- 
tion is  most  powerful  to  show  that  was  intended  as  a  codicil  to  the 
will  to  which  it  is  annexed  and  to  no  other,  (by 

A  codicil  referring  inaccurately  to  a  will  may  republish  it. 
codicil  re-  Thus,  in  the  case  of  Jansen  v.  Jansen,  cited  by  Sir  John 
a!ccurate?y  Nicholl  in  Rogers  v.  Pittis,  (c)  the  deceased  having  ex- 
may  repub-  ®^^^^  *^^  wills,  the  One  dated  the  twenty-first  of  July, 
lish  it:  '  1792,  and  *  the  other  dated  18th  of  July,  1796,  had  made 
a  codicil  in  1820,  referring  in  terms  to  his  will,  not  of  the  twenty- 
first  but  of  the  first  of  July,  1792 ;  and  it  was  held,  that  as  the 
other  circumstances  of  the  case  showed  that  the  codicil  referred  to 
the  will  of  1792,  and  not  to  that  of  1796,  the  inaccuracy  was  im- 
material, and  the  will  of  1792  jvas  therefore  republished,  (d)  A 
codicil  which  is  expressed  to  take  effect  only  in  an  event  which 
repabiicA-  does  not  happen,  republishes,  it  should  seem,  a  will  to 
contingent  which  it  refers  by  date,  or  makes  the  will  valid,  if  it 
tionai  cod-  ^^  "^*  '^^^^  ^^^  executed,  and  it  is,  on  that  ground,  en- 
icii  •  titled  to  probate.  («) 

But  although  the  general  rule  as  to  the  republishing  operation 

(6)  Rogers  v.  Pittis,  1  Add.  41 ;  Barnes  been  applied  in  the  spiritual  courts  to  a 

».  Crowe,  1  Ves.  jan.  490.  will  of  personalty  since  the  stat  1  Vict  c. 

(c)  1  Add.  S8.  26.    In  the  Goods  of  Chapman,  1  Robert. 

{d)  See  accord.  In  the  Goods  of  Hon-  1.  See,  also,  Payne  v.  Trappes,  1  Robert 
blon,  11  Jar.  N.  S.  549;  In  the  Goods  of  583;  S.  C.  5  Notes  of  Cas.  147,  478; 
Whatman,  33  L.  J.,  P.  M.  &  A.  17.  See,  Thompson  v.  Hempenstall,  1  Robert  783, 
also,  the  case  of  Lord  St  Helens  o.  Lady  793 ;  S.  C.  7  Notes  of  Cas.  141, 148  ;  In 
Exeter,  3  Phillim.  461,  in  note  to  Pawcett  the  Goods  of  Goodenough,  2  Sw.  &  Tr. 
V,  Jones;  and  see,  further,  Thompson  v.  141.  When  a  testator  refere  in  a  codicil 
Hempenstall,  1  Rob.  783.  A  codicil  will  to  9,  last  will,  and  there  is  nothing  in  the 
refer  to  the  last  in  date  of  several  wills,  if  contents  of  the  codicil  to  point  to  any  par- 
no  express  date  is  mentioned ;  if  there  is,  ticnlar  will,  it  must  be  construed  to  refer 
to  that  of  the  particular  date  expressed,  to  the  will  in  legal  existence  as  the  last 
Crosbie  v.  MacDoual,  4  Ves.  615.  And  will,  and  not  to  a  revoked  will.  Haleo. 
the  courts  of  law  have  determined  that  Tokelove,  2  Robert.  326,  by  Dr.  Lushing^ 
evidence  cannot  be  admitted  to  prove  that  ton.  See,  also,  In  the  Goods  of  Steele, 
such  reference  was  a  mistake,  and  that  the  L.  R.  1  P.  &  D.  575.  [See  In  the  Goods 
testator  did  not  mean  to  refer  to  the  will  of  Gentry,  L.  R.  3  P.  &  D.  80.] 
to  which  the  codicil  does  expressly  refer.  (e)  In  the  Goods  of  Da  Silva,  2  Sw.  & 
Lord  Walpole  v.  Lord  Orford,  3  Ves.  Tr.  315;  ante,  190;  [Harvey ».  Chouteau, 
402 ;  S.  C.  by  the  name  of  Walpole  v.  14  Missou.  587 ;  Van  Cortlandt  v.  Kip,  1 
Cholmondeley,  7  T.  R.  138;  Crosbie  v.  Hill  (N.  Y.),  590;  7  Hill  (N.  Y,),  346.] 
MacDual,  4  Ves.  616.    This  decision  has 
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of  a  codicil  is  as  above  stated,  yet  in  all  cases  of  this  kind,  the 
question  to  be  considered  is,  whether  the  particular  case  a  codicil 
is  or  is  not  within  the  general  rule ;  (f^  for,  if  it  ap-  repabiish  * 
on  the  face  of  the  codicil  that  it  was  not  the  *  intention   {J^oMn^ 
of  the  testator  to  republish,  the  ordinary  presumption  tension  *P 
derived  from  the  existence  of  the  codicil  will  be  counter-  wee  of  it 
acted.  (^) 

Secondly,  it  remains  to  consider  the  effect  of  the  statute  of 
Victoria  on  the  mode  of  republication  (A)  or  revival  of  ^y-  The 

wills.  tlie  statate 

The  only  mode  in  which  a  will,  which  has  been  revoked,  28. 
can  be  revived,  is  that  pointed  out  by  the  22d  section.     There 
must  be  a  reexecution,  (%)  or  a  duly  executed  codicil.    There  are 
no  other  means  of  showing  an  intention  to  revive.     Destruction  of 
the  revoking  instrument  is  not  sufficient.  (^  ) 

(/)  By  Lord  Eldon  C.  in  Bowes  v,  Bowes,  in  Dom.  Proc  2  Bos.  &  Pull.  500. 
Bowes,  2  Bos.  &  Pull.  506.  [A  codicil  [Haven  v.  Foster,  14  Pick.  541 ;  York  v. 
which  refers  to  a  will  of  a  particular  date,  Waller,  12  M.  &  W.  591.]  See,  also, 
and  does  not  refer  to  a  subsequent  codicil,  Lord  Mansfield's  judgment  in  Hejlin  r. 
does  not  operate  as  a  republication  of  that  Hejlin,  Cowp.  132;  Parker  v,  Biscoe,  S 
subsequent  codicil.  Burton  v,  Newbery,  B.  Moore,  24 ;  Smith  v.  Dearmcr,  3  Y.  ft 
L.  R.  1  Ch.  D.  234.  A  testator  made  a  Jerv.  278 ;  Ashley  v.  Waugh,  coram  Lord 
will  (dated  before  the  wUU  ad),  by  which  Cottenham,  cited  in  Doe  v.  Walker,  12 
he  directed  his  residuary  real  estate  to  be  M.  &  W.  598,  601 ;  Moneypenny  v,  Bris- 
sold  and  the  proceeds  to  be  diyided  (in  tow,  2  Russ.  &  M.  117 ;  Hughes  v.  Turner, 
erents  which  happened)  among  twelve  3  My.  &  K.  666 ;  Doe  v.  Hole,  15  Q.  B. 
persons,  of  whom  A.  and  B.  were  two.  848;  Hughes  v.  Hosking,  11  Moore  P.  C. 
He  made  a  first  codicil  (dated  after  the  I ;  [Kendall  v.  Kendall,  5  Munf.  541.] 
wUU  ace),  by  which  he  directed  certain  real  (A)  The  real  property  commissioners 
esute,  acquired  subsequently  to  the  date  (4th  report,  pp.  33, 34)  intimate  that  since 
of  the  will,  to  be  sold,,  and  the  proceeds  publication  is  no  longer  necessary  for  a 
divided  in  the  same  way  as  the  proceeds  of  will  (see  sect  13  of  the  stat.  I  Vict.  c.  26), 
his  other  real  estate.  This  codicil  was  at-  it  will  be  improper  to  continue  the  ex- 
tested  by  A.  and  B.  He  then  made  an-  pression  **  republication."  But  it  may  be 
other  codicil,  described  as  a  codicil  to  his  observed  that  this  expression  has  always 
will  of  a  certain  date,  but  not  referring  to  been  in  use,  as  a  convenient  term,  with  re- 
a  prior  codicil.  It  was  held,  that  the  sec-  spect  to  wills  of  personal  estate,  although 
ond  codicil  did  not  operate  aa  a  republica-  no  publication  was  ever  necessary  for  their 
tion  of  the  first  codicil;  that  the  gifts  to  validity.  And  the  34th  section  (see  pose, 
A.  and  B.  of  two  twelfth  shares  of  the  pro-  222)  of  the  new  act  itself  (as  was  ob- 
oeeds  of  the  property  comprised  in  the  first  served  by  Sir  H.  Jenner  Fust  in  Skinner 
codicil  failed ;  and  that  these  shares  fell  v.  Ogle,  4  Notes  of  Cas.  78)  distinguishes 
into  the  residue,  and  were  diyisible  be-  between  a  republication  and  revival, 
tween  A.  and  B.  and  the  other  ten  residu-  (t)  Ab  to  what  amounts  to  a  reexecn- 
ary  legates.    Burton  v.  Newbery,  mpra,]  tion,  see  Dunn  v.  Dunn,  L.  R.  I  P.  &  D. 

{g)  Strathmore  v.  Bowes,  7  Term.  Rep.  277. 

482 ;  8.  C.  under  the  name  of  Bowes  v.  (j )  Major  v.  Williams,  8  Curt.  432 ; 

[214] 


264  OF   THE  REPUBLICATION  OF  WILLS.  [PT.  I.  BK.  II. 

*  But  it  mast  be  observed  that  the  22d  section,  the  terms  of 
which  have  been  stated  at  the  beginning  of  this  chapter,  is  con- 
fined to  wills,  &c.  '^  which  shall  he  in  any  manner  revoked^  It  is 
obvious,  however,  that,  inasmuch  as  the  old  doctrine  of  the  repub- 
lication of  wills  by  parol  acts  or  declarations  depends  on  the 
principle  that  the  will  so  recognized  becomes  a  new  will  of  the 
date  of  the  recognition,  no  such  republication  can  take  place,  in 
respect  of  any  will  whatever,  since  the  new  statute  came  into 
operation,  because  no  new  will  can  be  made,  unless  with  the  pre- 
scribed formalities.  Again,  it  is  clear  that  no  republication  can 
now,  in  any  case,  be  effected  by  a  codicil,  unless  the  codicil  be  ex- 
ecuted according  to  the  exigencies  of  the  new  statute ;  because 
such  republication  depends  on  the  codicil  becoming  a  part  of  the 
will ;  and  it  cannot  become  a  part  unless  it  be  so  executed.  But 
if  it  be  so  executed,  it  will  still  amount  to  a  republication  of  the 
will,  according  to  the  old  law,  as  above  stated,  unless  it  appears, 
on  the  face  of  it,  that  it  was  not  the  intention  of  the  testator  to 
republish ;  (Je)  or  unless  the  will  has  been  in  some  manner  revoked, 
in  which  case  the  new  statute  further  requires  that  the  codicil 
should  show  an  intention  to  revive  the  will,  (l) 

ante,  181.  The  above  section  was  mach  faces  of  such  codicils  of  an  intention  to  re- 
considered by  Lord  Penzance  in  the  case  vive  the  will  so  referred  to. 
of  In  the  Goods  of  Steele,  L.  R.  1  P.  &  D.  (k)  Doe  w.  Walker,  12  M.  &  W.  591, 
575,  where  it  was  laid  down  by  his  lord-  pott,  222 ;  Skinner  v.  Ogle,  4  Notes  of  Cas. 
ship  that  a  codicil  may,  by  referring  in  74 ;  S.  C.  I  Robert.  363. 
adequate  terms  to  a  revoked  will,  revive  (/)  A  will  and  codicil  revoked,  under 
that  will  if  it  be  in  existence,  but  the  codi-  the  new  statute,  by  the  marriage  of  the 
cil  must  "  show  an  intention  to  revive  the  testator,  were  held,  to  be  revived  by  a  codi- 
same,"  according  to  the  words  of  the  sec-  dl  made  after  the^  marriage  and  duly  at- 
tion ;  and  in  order  to  satisfy  those  words  tested,  though  it  did  not  expressly  oon- 
the  intention  must  appear  on  the  face  of  firm  or  revive  any  particular  will,  but  re- 
the  codicil,  either  by  express  words  refer-  ferred  merely  to  "  the  last  will  of  me,"  and 
ring  to  a  will  as  revoked,  and  importing  an  "  my  said  will  "  (it  not  appearing  that 
intention  to  revive  the  sanae,  or  by  dispo-  more  than  one  will  of  the  testator  was  in 
sition  of  the  testator's  property  incon-  existence).  Neate  r.  Pickard,  Prerog.  T. 
sistent  with  any  other  intention,  or  by  T.  1843 ;  2  Notes  of  Cas.  406.  See,  also, 
some  other  expression  conveying  to  the  accord.  In  the  Goods  of  Terrible,  1  Sw. 
mind  of  the  court,  with  reasonable  oer-  &  Tr.  140.  Again,  where  one  part  of  a 
tainty,  the  existence  of  the  intention ;  will  in  duplicate  remained  nndestroyed  in 
and  that  since  the  passing  of  the  statute,  the  possession  of  the  testator,  but  the  other 
a  will  cannot  be  revived  by  mere  implica-  part  in  the  possession  of  his  solicitor  had 
tion.  It  was  also  laid  down  in  the  above  been  destroyed  by  the  testator  on  the  exe- 
case  that  references  in  codicils  to  revoked  cntion  of  a  subsequent  will,  made  in  1838, 
wills  by  their  dates  were  insufficient  to  re-  in  terms  revoking  the  prior  will,  it  was 
vive  them,  there  being  no  evidence  on  the  held  that  such  prior  will  was  revived  by  a 
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*  By  section  84,  '*  This  act  shall  not  extend  to  any  will  made 
before  the  first  day  of  January,  1838." 

The  result  appears  to  be  this :  that  a  republication  or  revival 
by  parol  acts  or  declarations,  or  by  an  unattested  codicil  or  other 
writing,  according  to  the  old  law,  shall  be  valid,  if  it  took  place 
before  the  1st  of  January,  1888 ;  but  that,  after  the  expiration  of 
the  year  1887,  no  republication  shall  be  effectual  unless  by  re- 
execution,  according  to  the  solemnities  required  by  the  statute  of 
Victoria  for  an  original  will,  or  by  a  codicil  executed  in  the  same 
manner,  notwithstanding  the  will  itself  may  have  been  executed 
before  the  1st.  of  January,  1838.  (m) 


SECTION  II. 

Cf  the  Consequences  of  Republication, 

It  has  long  been  settled  law  that  the  republication  of  a  will  is 
tantamount  to  the  making  of  that  will  de  novo  ;  (w^)  it   The  will 
brings  down  the  will  to  the  date  of  the  republishing,  and   Hshed  is  a 

Dew  will  o£ 

makes  it  speakj  as  it  were,  at  that  time,  (rrfi^     In  short,   the  date  of 
the  will  so  republished  is  a  new  will,  (n)  ii<»don":  " 

codicil,  made  subsequently  to  the  second  such  republication  mnat  be  made  with  all 

will,  though  referring  to  the  prior  will  the  formalities  required  by  law.    Barker  v. 

merely  by  dale  ;  for  that  such  reference  suffi-  Bell,  46  Ala.  216.] 

ciently  showed  "  an  intention  to  revive."  (m*)  [Murray  v.  Oliver,  6  Ired.  Eq.  55  ; 

Payne  v.  Trappes,  1   Robert  583.    See,  Miles  v,  Boyden,  3  Pick.  213 ;  Brownell 

also,  Hale  v,  Tokelove,  2  Robert.  318,  poitt  v,  De  Wolf,  3  Mason,  486  ;  Haven  v,  Fos- 

224.    But  the  physical  annexation  (by  a  ter,  14  Pick.  543;  Richardson  v.  Ricbard- 

piece  of  tape,  «.  g.)  of  a  duly  executed  cod-  son,  C.  W.  Dud.  £q.  184  ;  Dunlap  v.  Dun* 

idl  of  a  later  date  to  testamentary  papers  lap,  4  Desaus.  305 ;  Luce  v,  Dimock,  1 

duly  executed  but  revoked,  is  no  ground  Root,  82 ;  Kip  v.  Van  Cortland,  7  Hill, 

forinfering  the  "intention  to  revive,"  re-  346;    Van  Kleek  v.  The  Dutch  Church, 

quired  by  the  statute.   And  it  should  seem  20  Wend.  457 ;  Snowhill  v.  Snowhill,  3 

that  such  intention  can  only  be  shown  by  Zabr.  (N.  J.)  447.] 

the  contents  of  the  codicil  itself.    Marsh  (n)  [Barker  v.  Bell,  46  Ala.  216 ;  Brim- 

0.  Marsh,  I  Sw.  &  Tr.  528.  mer  v.  Sohier,  1   Cush.  118;  Murray  v. 

(m)  Hobbs  v.  Knight,  I  Curt  768,  774 ;  Oliver,  6  Ired.  Eq.  55 ;  Jack  v.  Shoenber- 

De  Zichy  Ferraris  v.  Lord  Hertford,  3  ger,  22  Penn.  St.  416.]     So  far  has  this 

Curt  468,  512.    So,  conversely,  a  will  of  principle  been  carried,  that  where  a  tes- 

Umds  made  before  January  1,  1838,  and  tator  had  made   his  will  in    December, 

revoked,  may  be  republished  after  that  day  1734,  before  the  statute  of  mortmain,  9 

by  a  codicil  attested  by  two  witnesses  only.  Greo.  2,  c.  36,  and  devised  all  the  residue 

Andrews  p.  Turner,  3  Q.  B.  177.  of  his  personal  estate  to  be  laid  out  in 

(m^)  [In  Alabama  the  republication  of  land,  and  settled  to  certain  charitable  uses, 

a  will  is  the  making  of  a  new  will,  and  and  had  confirmed  that  will  by  a  codicil 
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*'  "^th**  *  Consequently,  upon  the  ordinary  and  universal  prin- 
wifl,  of  a     ciple  that,  of  any  number  of  wills,  the  last  and  newest  is 

to  that  of  that  in  force,  it  revokes  any  will  of  a  date  prior  to  that 
wpubiica.     ^f  ^jj^  republication,  (o) 

But  there  is  a  great  distinction  between  wills  and  codicils 
distinction  in  this  respect ;  for  as  every  codicil  is,  in  construction  of 
wlus ?nd  ^*^'  *  P*^  ^^  *^®  ^^^*  *  testator  by  expressly  referring 
codiciiB.  to^  and  confirming  the  will,  will  not  be  considered  as 
intending  to  set  it  up  against  a  codicil  or  codicils,  revoking  it  in 
part.  And,  therefore,  in  a  case  where  a  testator  made  his  will« 
and  afterwards  executed  several  codicils  thereto,  containing  partial 
alterations  of,  and  additions  to  the  will ;  and  by  a  further  codicil, 
referring  to  the  will  by  date,  he  changed  one  of  the  trustees  and 
executors,  and  in  all  other  respects  expressly  confirmed  the  will ; 
this  confirmation  of  the  will  was  held  not  to  revive  the  parts  of  it 
which  were  altered  or  revoked  by  the  former  codicils ;  Lord  Al- 
vanley  M.  R.  observing,  that  if  a  man  ratifies  and  confirms  his 
last  will  he  ratifies  and  confirms  it  with  every  codicil  that  has 
been  added  to  it.  (ji?) 

made  in  July,  1739,  after  the  statu  to,  the  bj  the  will  *'  to  the  legatees  "  will  be  con- 
codicil,  by  mailing  the  will  a  new  will,  was  fined  to  such  legatees  as  are  therein  named, 
held  to  bring  the  devise  within  the  statute;  and  to  such  legatees  as  are  substituted  by 
and  80  much  of  the  will  as  related  to  the  codicil  for  some  of  them ;  and  wiU  not  ex- 
residue  of  the  testator's  personal  estate  tend  to  others  to  whom  legacies  are  left  by 
was,  consequently,  held  to  be  Toid.  Vide  the  codicils.  Alsop's  Appeal,  9  Penn.  St. 
Attorney  General  v,  Heartwell,  Amb.  451 ;  374;  Riley's  Appeal,  9  Penn.  St.  374.  Nor 
1  Add.  38,  note.  But  the  contrary  has  will  such  republication  hare  the  effect  to 
been  held  of  real  estate.  See  Willett  v.  reyive  legacies  which  have  been  adeemed  or 
Sandford,  1  Yes.  sen.  178, 186.  satisfied.    Langdon  v.  Astor,  16  N.  N.  9 ; 

(o)  Serocold  v.  Hemming,  2  Cas.  temp.  Paine  r.  Parsons,  14  Pick.  318.    But  a 

Lee,  490 ;  Rogers  v.  Pittis,  1   Add.  38 ;  will  dischaiiging  all  debts  is  a  release  of  a 

Jansen  v.  Jansen,  lb.  39 ;  Walpole  v.  Or-  new  debt  incurred  between  the  date  of  the 

ford,  3  Ves.  402 ;  Walpole  v.  Cholmon-  will  and  last  codicil,  though  there  be  no 

deley,  7  T.  R.  138.  reference  to  such  debts  in  the  codicil,  and 

(p)  Crosbie  v.  McDonal,  4  Yes.  610 ;  1  no  express  words  of  republication.    Goale 

Powell  on  Devises,  p.  624,  Jarman's  edi-  v.  Smith,  4  Penn.  St.  376.]     Where  there 

tion.    See  Grand  v.  Reeve,  11  Sim.  66;  are  several  codicils  of  different  dates,  it  will 

Bunny  v.  Bunny,  3  Beav.  109 ;  Cartwright  always  be  a  question  to  be  determined 

V,  Shepheard,  17  Beav.  301.    [Where  a  from  the  contents  of  the  codicils,  and  (at 

testator  copies  and  republishes  his  will,  and  all  events,  in  a  court  of  probate)  from  all 

the  several  codicils,  and  in  the  attestation  other  circumstances  of  the  case,  whether 

styles  them  codicils,  they  do  not  thereby  the  later  are  cumulative  to,  or  substituted 

become  paru  of  the  will,  but  remain  codl-  for,  and  revocatory  of  the  former.  Methnen 

dls,  and  constitute  distinct  instruments,  v,  Methuen,  I  Phillim.  510;  Greenough 

and  a  bequest  of  the  residue  of  the  estate  v.  Martin,  2  Add.  239 ;  ante,  167.    See, 
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*  In  Upfill  V.  MarshaU,  (y)  a  will  (dated  February,  1837)  dis- 
posed  of  real  and  personal  estate.  A  codicil  (dated  June,  1837) 
partly  revoked  the  disposition  of  the  personalty.  A  memorandum 
(dated  July,  1838)  formally  republished  the  will.  And  it  was 
held  that  parol  evidence  was  admissible  to  show  qiu>  animo  the 
memorandum  was  made ;  and  upon  that  evidence,  that  the  codicil 
was  not  revoked  by  the  republication  of  the  will,  (r) 

And  now,  by  stat.  1  Vict.  c.  26,  s.  22,  "  when  any  will  or  cod- 
icil, which  shall  be  partly  revoked,  and  afterwards  wholly  re- 
voked, shall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be  shown." 

In  a  case  where  a  will  and  codicil,  which  had  been  revoked, 
under  the  new  statute,  by  the  testator's  marriage,  was  revived  by 
a  codicil  referring  to  the  will,  several  alterations  appeared  on  the 
face  of  the  will ;  and  it  was  held  by  Sir  H.  Jenner  Fust,  that  the 
codicil  revived  the  will  as  it  stood  at  the  time  of  republication, 
being  of  opinion  that  it  was  the  intention  of  the  deceased  in  the 
alterations  to  revoke  the  altered  legacies,  and  that  therefore  he 
could  not  have  intended  to  revive  that  part  of  the  will  which  he 
had  revoked  before,  (a) 

Another  consequence  of  a  republished  will  being  considered  as 
a  new  will  of  the  date  of  the  republication  is,  that  its  R«pubiica. 
operation  is  extended  to  subjects  which  have  arisen  be-  tends  the 
tween  its  date  and  republication,  (a^)  As  if  one  give  to  or£e  wui 
Sarah  his  wife  a  piece  of  plate,  or  other  thing,  and  hath  {t^'*^^^^ 
no  such  wife  at  the  time,  but  after  marrieth  one  of  that  *>?j'*l 

.  .  after  its 

name,  and  then  publisheth  the  will  again  ;  now  this  shall  date : 
be  a  good  bequest.  (^)   So  if  one  devise  goods  which  he  hath  not,  if 
he  *  after  do  purchase  the  same,  and  then  say  that  his  will  before 
made  shall  stand  or  be  his  will,  it  shall  be  a  good  will  and  bequest ; 
for  this  in  efEect  is  a  new  making,  (u)     So  where  a  man  had  de- 

also,  tn/m,  pt.  i.  bk.  iy.  ch.  iii.  §  t.    Bat  (r)  See,  also,  Wade  r.  Nazer,  1  Robert 

see  Thorne  v,  Rooke,  2  Curt  799  ;  anU,  627  ;  8.  C.  6  Notes  of  Cas.  46. 

167.    [An  omission  to  mention  a  particn-  (s)  Neate  v.  Fickard,  2  Note^  of  Cas. 

lar  codicil  in  a  clause  of  republication,  in  406. 

which  prior  and  sobseqnent  codicils  are  (s^)  [See  Hayen  o.  Foster,  14  Pick.  541 ; 

specified,  may  be  an  implied  revocation  of  Mooers  v.  White,  6  John.  Ch.  375.] 

snch  codicil ;  but  this  implication  may  be  (0  1  Wentw.  Off.  Ex.  c.  1,  p.  62,  14th 

rabotted  by  other  circumstances.  WikoflTs  ed. 

Appeal,  15  Fenn.  St.  281.]  («][  1  Wentw.  Off.  Ex.  c.  1,  p.  62, 14th 

(q)  3  Cnrt.  636.  ed. 
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yised  a  lease  to  hia  daughter,  and  afterwards  renewed  the  lease, 
which  was  held  to  amount  to  a  revocation  by  ademption  of  the 
lease  originally  bequeathed ;  it  was  holden  that  the  renewed  lease 
passed  by  means  of  a  codicil  made  after  the  renewal,  which,  al- 
though it  took  no  notice  of  the  lease,  operated  as  a  republication 
of  the  will,  (z)  And  so  far  has  the  doctrine  that  a  republication 
gives  words,  used  in  the  original  will,  the  same  force  and  effect 
as  they  would  have  had  if  first  written  at  the  time  of  the  repub- 
lication, (a?)  been  extended,  that  it  has  been  considered  that  a 
bequest  may  extend  to  any  person  to  whom  the  description  is  ap- 
plicable at  the  period  of  republication,  though  not  originally  in- 
tended, (y) 

But  it  has  been  held  that  in  the  case  of  a  married  woman,  whose 
£recM.  as  to  will  is  only  the  exercise  of  a  power,  her  republication  of 
the  exer-  i^  hy  a  codicil  made  after  her  husband's  death  has  not 
^ll^  *  necessarily  the  effect  of  extending  the  operation  of  the 
'^"*^-  will  so  as  to  make  it  include  that  which  was  not  in- 
cluded in  the  power  given  to  her  to  make  the  will.  Thus,  where  a 
married  woman,  by  her  will  dated  in  1824,  and  made  in  exercise 
of  a  power,  duly  appointed  and  devised  certain  hereditaments 
therein  specified,  and  also  all  other  the  hereditaments,  if  any  such 
there  were,  which  she  had  any  power  to  appoint  and  devise,  and 
afterwards,  when  a  widow,  in  the  year  1829,  made  a  codicil, 
whereby  she  gave  some  legacies,  but  did  not  dispose  of  the  residue 
of  her  estate,  and  she  confirmed  all  wills  and  codicils  which  she  had 
theretofore  made,  it  was  held  by  Sir  J.  Romilly,  that  the  will,  as 
confirmed,  passed  only  such  hereditaments  as  were  subject  to  *  her 
power,  and  not  certain  other  hereditaments  to  which  she  had  be- 
come entitled  at  the  date  of  the  codicil ;  for  that  the  codicil  did 
not  extend  or  enlarge  the  appointment,  so  as  to  make  it  a  devise 
of  that  which  was  not  contained  in  the  power,  (z) 

This  consequence  of  republication  was  not  so  important  with 
beSiSen^"  respect  to  personalty  as  it  was  with  regard  to  realty, 
wills  of  before  the  passing  of  the  new  statute  of  wills  (1  Vict, 
penoiuaty  c.  26) ;  because  a  will  of  personalty,  if  it  contained  pro- 
nsiMct.       spective  words  sufficiently  comprehensive,  would  operate 

(x)  Alford  V.  Barle,  S  Vein.  SOS ;  8.  C.       (x^)  [Hayen  v.  Foster,  14  Pick.  541.] 
cited  ander  the  nune  of  Alford  v,  AUbid,        (y)  Perkins    v.    Micklethwaite,    1    P. 

8  P.  Wms.  168.    See,  also,  Coppin  v.  Wms.  276. 

Fernyhoogh,  8  Bro.  C.  C.  S91 ;  Poster  v.       {z)  Da  HonniMUn  v.  Sheldon,  19  Bear. 

Smith,  16  Sim.  261.  889. 
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on  the  personal  estate  of  the  testator,  to  which  those  words  ap- 
plied,  although  acquired  since  the  making  of  the  will,  without 
any  republication  of  it ;  (a)  whereas  no  real  estate  which  the  tes- 
tator had  not  at  the  date  of  the  will  would  pass  by  it,  however 
express,  comprehensive,  and  general  the  words,  or  however  mani* 
fest  the  intention  of  the  testator  might  be.  (ft)  Consequently, 
no  after  purchased  lands  could  pass,  nor  any  lands  which  did  not 
remain  in  the  same  condition  from  the  date  of  the  will  to  the  death 
of  the  testator,  unless  there  were  a  republication,  according  to  the 
solemnities  required  by  the  statute  of  frauds ;  for  any  the  least 
alteration,  or  new  modelling  of  the  estate  after  the  will,  was  an 
actual  revocation.  ({?) 

But  now,  by  stat.  1  Vicfc.  c.  26,  s.  8,  the  power  of  disposing  by 
will  executed  as  required  by  that  act  is  extended  to  all  i  vict. 
such  real  estate  as  the  testator  may  be  entitled  to  at  the  ^'  ^* ».  8 : 
time  of  his  death,  notwithstanding  that  he  may  become  entitled  to 
the  same  subsequently  to  the  execution  of  his  will. 

It  should  further  be  observed  that,  by  the  24th  sec-  J^n'^j^ji 
tion  of  the  same  statute,  it  is  enacted,  **  that  every  will  be  con- 
shall  be  *  construed,  with  reference  to  the  real  estate  speak  from 
and  personal  estate  comprised  in  it,  to  speak  and  take  of  the  te»- 
effect  as  if  it  had  been  executed  immediately  before  the  {Jjjj;  ^^^ 
death  of  the  testator,  unless  a  contrary  intention  shall  ^^  ">- 
appear  by  the  will."  (<?) 

(a)  [Canfield   v.  Bostwick,   21    Conn,  if  such  shall  dearly  and  manifestly  appear 

553 ;  Ganeu  v.  Garrett,  S  Strobh.  Eq.  bj  the  will  to  hare  been  the  intention  of 

8S3 ;  Dennis  v.  Dennis,  5  Rich.  (S.  Car.)  the  testator.    For  the  oonstmction  giyen 

46S ;  Warner  V.  Swearingen,  6  Dana,  196.]  to  this  prorision,  see  Cnshing  v.  Aylwin, 

See,  as  to  the  ademption  of  le^facies,  and  12  Met  169;  Pray  v.  Waterston,  12  Met. 

the  reviTal  of  adeemed  legacies  by  repnb-  262;  Brimmer  v.  Sohier,  I   Cnsb.  118; 

lication,  the  snbseqnent  part  of  this  trea-  Blaney  v.  Blaney,  1  Cnsh.  107, 116 ;  Win- 

tise,  pt.  III.  bk.  III.  ch.  iii.  Chester  v,  Foster,  8  Cnsh.  866 ;  Piescott 

(6)  1  Sannd.  277  «,  note  to  Dnppa  v.  v.  Prescott,  7  Met  141,  146 ;   Wait  o. 

Mayo ;  [ante,  6,  and  note  (e)  and  cases  Belding,  24  Pick.  186.    In  New  York,  by 

dted ;  Mooers  v.  White,  6  John.  Ch.  875 ;  2  Rer.  8U.  57,  §  5,  **  erery  will  made  by  a 

Brownell   v.  De  Wolf,   8  Mason,  486 ;  testator  in  express  terms  of  all  his  real 

Miles  V.  Boyden,  3  Pick.  216.]  estate,  or  in  any  other  terms,  denoting  his 

(c)  1  Sannd.  278  s,  note  to  Dnppa  v.  intent  to  derise  all  his  real  property,  shall 

Mayo ;  [ante,  204,  note  (c^).]  be  oonstmed  to  pass  all  the  real  estate 

{d)  [By  GenL  Sts.  Mass.  c.  92,  §  4,  which  he  was  entitled  to  derise  at  the 

it  is  proTided  that  real  estote,  acquired  by  time  of  his  death.^    4  Kent,  512 ;  Yonngs 

the  testator  after  the  making  of  his  will,  v.  Yonngs,  45  N.  Y.  254.    The  same  rule 

shall  pass  thereby,  in  like  manner  as  if  seems  to  exist  in  Alabama  and  Indiana, 

possessed  at  the  time  of  making  the  will,  Bnt  where  the  nnlimited  words  of  the 
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shaU  ap-  Xhe  latter  of  these  two  enactments  in  effect  puts  the 

wUi:  case  of  real  property  on  the  same  footing  as  that  on 

sMtalearonot  used,  there  mast  be  words    311;  Gable  v.  Daub,  40  Penn.  St.  223; 
in  the  will  which  will  enable  the  court  to    Loveren  v.  Lamprey,  22  N.  H.  447 ;  Cnsh> 
see  that  the  testator  intended  that  his  will    ing  v.  Ajlwin,  12  Met.  174 ;  Brewster  v. 
should  operate  upon  real  estate  which  he    M'Call,  15  Conn.  290;   De   Pejster  v. 
should    afterwards    acquire.     Lynes    v,    Glendenning,  8  Paige,  295;    Bishop   v. 
Townsend,  33  N.  Y.  658,  569 ;  Gray  C.    Bishop,  4  Hill,  138 ;  Pray  v,  Waterston, 
in  Quinn  v.  Hardenbrook,  54  N.  Y.  85.    12  Met  262.    For  other  cases,  showing 
In  this  last  case  (54  N.  Y.  89),  Reynolds    the  rule  as  to  the  eSRsct  of  wills  upon  after 
C.  referring  to  the  difference  between  the    acquired  estate,  see  Smith  v,  Edrington,  8 
English  and  the  New  York  statutes  on    Cranch,  66;  Carroll  v.  Carroll,  16  How. 
this  point,  said:  "Although  the  onus  of    (U.  S.)  275;  De  Peyster  v.  Clendenning, 
construction  appears  to  be  inyerted,  the    8  Paige,  295;  Pugh  v.  Beigh,  10  Paige, 
principle  of  the  two  statutes  is  substan-    140 ;   Bishop   v.   Bishop,   4   Hill,    138 ; 
tially  the  same."    See  Wetmore  v.  Par-    Whittemore  v.  Bean,  6  N.  H.  47 ;  Wake- 
ker,  52  N.  Y.  450 ;  Pond  v.  Beigh,  10    field  v.  Phelps,  37  N.  H.  295,  306 ;  Carter 
Paige,  149;  Bo  wen  v.  Johnson,  6  Ind.    v.  Thomas,  4  Greenl.  341 ;  Dennis  o.  Den- 
Ill;   Brown  v.  Brown,   16  Barb.    569;    nis,  5  Bich.  (S.  Car.)  468;  Landrum  v. 
Youngs  V,  Youngs,  45   N.  Y.  254.    In    Hatcher,  11  Bich.  (S.  Car.)  154;  Watson 
Connecticut,  it  is  said  to  be  the  general    v.  Child,  9  Rich.  £q.  (S.  Car.)  129;  Fos- 
rule,  that  a  will  speaks  from  the  death  of   ter   v,  Craige,    3   Ired.    536 ;   Battle   v. 
the  testator,  and  not  from  its  date,  unlens    Speight,  9  Ired.  288 ;  Turpin  v.  Turpin,  I 
iu  language,  by  a  fair  construction,  indi-    Wash.  75 ;  Hyer  v.  Shobe,  2  Munf.  200 ; 
cates  the  contrary  intention.    Canfield  v,    Allen  v,  Harrison,  3  Call,  289 ;  Walton  v. 
Bostwtck,  21  Conn.  550 ;  Gold  v,  Judson,    Walton,  7  J.  J.  Marsh.  58 ;    Dennis  v. 
21   Conn.  616;  Brewster   v.  M'Call,   15    Warder,  3  B.  Mon.  173;  Ross  o.  Boss,  12 
Conn.  274.    In  other  states,  aa  in  Massa-    B.  Mon.  437 ;   Smith  v,  Jones,  4  Ohio, 
chusetts,  supra,  the  statutes  declare  that    115;  Girard  v.  Philadelphia,  2  Wallace  jr. 
after  acquired  real  estate  shall  pass  by  a    C.  C.  305;  Willis  v,  Watson,  4  Scam.  64; 
derise  when  such  appears  to  have  been  the    McCulloch  r.  Souder,  5  Watts  &  S.  198 ; 
intention  of  the  testator;  and  in  some    Legget  v.  Hart,  23  Misson.  127;  4  Kent, 
states  the  statutes  merely  confer  the  power    512,  and  notes.]    It  is  not  at  all  necessary 
to  dispose  of  such  estate.    As  to  acts  and    to   find   this   ''contrary  intention"   ez- 
language  indicating  the  mode  of  showing    pressed  in  so  many  words,  or  in  sqpne  way 
the  intention  to  dispose  of  after  acquired    quite  free  from  doubt.    It  is  enough  if  it 
-  real  estate,  or  the  contrary,  see  Brim-    be  found,  on  the  fair  construction  of  the 
mer  v.  Sohier,  1   Cush.  133 ;  Wynne  v.    will,  adopting  those  rules  of  construction 
Wynne,  2  Swan  (Tenn.),  407 ;  Loveren  v.    which  are  usually  adopted  in  construing 
Lamprey,  22  N.  H.  444 ;  Gushing  o.  Ayl-    wills,  that  the  contrary  intention  does  ap- 
win,  12  Met.  174;  Pmden  v.  Pruden,  14    pear.     Accordingly,  where  in  a  will  of 
Ohio  St.  253 ;  Henderson  v,  Ryan,  27    real  and  personal  estate  bearing  a  date,  the 
Texas,  674 ;  Willis  v.  Watson,  4  Scam,    testator  gave  "  all  the  estates  of  which  I 
67  ;  Allen  v.  Harrison,  3  Call,  304 ;  War-    am  now  seised  and  possessed,"  and  used 
ner  v.  Swearingen,  6  Dana,  199;  Mai^    the  word  "  now  "  in  other  parts  of  his  will, 
shall  V.  Potter,  10  B.  Mon.  2.    Upon  the    clearly  alluding  to  the  period  at  which  he 
question  whether  these  statutes  affect  wills    was  making  his  will,  Lord  Cottenham 
made  before  their  passage  and  taking  eflbct    held  that  die  testator  had  thereby  indi- 
after,  or  only  those  made  after  their  paa-    cated  a  contrary  intention,  so  as  to  take 
s«ge,  see  Parker  v,  Bogardus,  1  Selden,    the  case  out  of  the  general  rule  that  the 
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which  personal  property  already  stood ;  for  the  general  rule,  as  to 
wills  of  mere  personalty,  established  before  the  wills  act  passed, 

will  shall  be  oonstraed  to  speak  and  to  being  between  that  period  and  the  death 

take  effect  from  the  testator's  death,  and  of  the  testator.    Aiid  the  same  is  tme, 
that  real  estate  acquired  after  the  date  of   where  the  word  now  is  combined  with  a 

the  will  did  not  pass  by  it.    In  the  coarse  term  which  conld  not  hare  fall  effect  ao- 

of  the  argament,  hia  lordship  said  he  ad-  cording  to  its  technical  import,  anless  oaed 

mitted  the  word  "  now  "  wonld,  ander  the  prospecdrely,  as  in  the  case  of  a  derise  to 

act,  be  the  time  of  the  death,  if  there  was  the  heir  male  of  the  body  of  A.  now  living  ; 

no  date  to  the  will.   Cole  v.  Scott,  1  Mae.  nndcr  which  the  heir  apparent  of  A.,  liring 

&  6.  518 ;  16  Sim.  259.    (See  the  obse^  at  the  date  of  the  will,  has  been  held  to  be 

Tations  on  this  case,  3  Sm.  &  G.  253, 254 ;  entitled.     So  in  the  description   of  the 

8  De  G.,  M.  &  G.  437.)    See,  farther,  as  thing  given,  and  the  person  or  persons  to 

to  the  constrnction  of  this  section,  Doug-  whom  given,  it  may  be  such  as  to  embrace 

las  V.  Douglas,  Kay,  400 ;  Bullock  v.  Ben-  only  the  specific  thing  or  persons  described ; 

nett,  I  Kay  &  J.  315 ;  7  De  G.,  M.  &  G.  aa  thus :  the  stock  I  now  hold  in  the  Hart- 

283 ;  Goodlad  v,  Burnett,  1  Kay  &  J.  341 ;  ford  Bank,  or  the  children  of  my  brother 

Jepson  V.  Key,  2  H.  A  C.  873 ;  [In  re  Gib-  alrtady  born."    To  the  same  efiect  is  the 

son,  L.  R.  2  £q.  672 ;  Hepburn  v.  Skir-  language  of  Church  C.  J.  in  Wetmore  v. 

Ting,  4  Jur.  N.  S.  651 ;  Lord  Lilford  v,  Parker,  52  N.  T.  450,  463,  464,  and  of  the 

Powys  Keck,  30  Beav.  300 ;]  Langdale  v»  judges  in  Quinn  v.  Hardenbrook,  54  N.  T. 

Briggs,  3  Sm.  &  G.  246 ;  8  De  G.,  M.  &  G.  83.    See  Everett  v,  Carr,  59  Maine,  325. 

391,  437  ;  Re  Otley  Railway,  84  L.  J.  Ch.  Referring  to  the  case  of  Cole  v.  Scott, 

596;  8.  C.  11  Jur.  N.  S.  818;  Wagstaff  tupra,  Mr.  Jarman  in  his  work  on  wills 

V.  Wagstaff,  L.  R.  8  Eq.  Ca.  229;  [Hutch-  (3d  Eng.  ed.  vol.  1,  p.  312),  says,  "Lord 

inson  t^.  Barrow,  6  H.  &  N.  583 ;  30  L.  J.  Cottenham's  observations,  however,  upon 

Ex.  280;  1  Jarman  Wills  (3d  Eng.  ed.),  the  word  'now'  in  that  case,  have  not 

298  tt  »eq.f  811,  312  ;  Goodfellow  v.  Good-  met  with  unqualified  approval ;  and  it  has 

fellow,  18  Beav.  361 ;  Emuss  v.  Smith,  2  been  repeatedly  held,  that  unless  it  clearly 

De  G.  &  S.  722 ;]  post,  pt.  iii.  hk.  iii.  ch.  appears  on  the  face  of  the  will  that  words 

IT.  §  Till.    To  prevent  the  application  of  importing  the  present  time  are  used  with 

the  section,  an  intention  must  be  shown  the  intention  of  limiting  the  operation  of 

excluding  the  effect  given  to  the  will  by  the  will  to  property  then  in  the  testator's 

the  statute,  namely,  the  effect  of  a  contin-  possession,  they  will  not  have  that  effect ; 

uing  ot)eration  during  the  subsequent  life  but  that  a  devise  of  all  messuages,  lands, 

of  the  testator.  By  Lord  Westbury,  in  Sec.  of  which  the  testator  is  seised,  or  a 

Thomas  v.  Jones,  1  De  G.,  J.  &  Sm.  83.  bequest  of  stock  of  which  he  is  possessed. 

As  to  whether  the  section  is  to  be  applied  includes  after  acquired  real  or  personal 

to  an  excepting  clause,  see   Haghes  v.  estate."    In  Castle  v.  Fox,  L.  R.  II  Eq. 

Jones,  1  Hemm.  &  M.  765,  770.    [In  Gold  553,  Malins  Y.  C.  dissenting  from  the 

V.  Judson,  21  Conn.  616,  622,  623,  Ells-  decision    in    Cole  v,  Scott,  supra,  said : 

worth  J.  said :  "  Whenever  a  testator  re-  '*  The  word  '  now '  does  not  occur  here, 

fers  to  an  actually  existing  state  of  things,  and,  therefore,  it  is  not  necessary  for  me 

his  language  should  be  held  as  referring  to  to  decide  in  opposition  to  that  case ;  but 

the  date  of  the  will,  and  not  to  his  death,  I  have  no  hesitation  in  saying  that  if  the 

as  this  is  then  a  prospective  event.    Such,  word  '  now '  had  occurred  here,  I  should 

it  is  clear,  is  the  construction  of  the  word  have  come  to  the  same  condasion  that  I 

now.    Thus,  to  the  descendants  now  living  now  do,  and  decided  in  opposition  to  Cole 

of  a  person,  means  those  liringat  the  date  v,  Scott."    But  in  Wagstaff  v.  Wagstaff, 

of  the  will,  exclusive  of  such  as  came  into  L.  B.  8  Eq.  229,  it  appeared  that  the  tes- 
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was,  that  they  speak  from  the  day  of  the  testator's  death,  and  are 
not  referable  to  the  state  of  the  property  at  the  time  of  making 
the  will,  unless  there  are  expressions  in  the  will  showing  it  was  in- 
tended to  describe  property  with  *  reference  to  the  day  of  the  date 
of  the  will,  and  not  to  the  day  of  the  death,  (e) 

It  has  been  decided  that  the  effect  of  this  section  is  not  to 
make  a  will  valid,  which  was  invalid  in  its  inception  (e.  g.  a  will 
of  a  married  woman  unauthorized  by  a  power),  but  to  give  a  rule 
for  the  construction  of  a  valid  testamentary  instrument.  (/)  But 
the  will  of  a  married  woman  is  not  excluded  by  the  8th  section 
from  the  operation  of  this  section,  {g) 

tator  made  a  gift  of  "  all  my  ready  money,  S4S,  as  to  the  cases  where  the  testator  be- 

bank,  and  other  shares,  freeh<^d  property,  queathed  the  whole  of  some  one  genm  of 

....  and  any  other  property  that  I  may  his  property,  as  "  all  debts  due  to  me  on 

now  possess,"  and  it  was  held  that  per-  bond,"  or  all  '*  my  stock."    The  efiect  of 

sonal  estate  acquired  subsequently  to  the  the  wills  act  on  cases  of  this  kind  will  be 

date  of  the  will  passed  by  the  bequest,  considered  hereafter.    See  pt  iii.  bk.  iii. 

Lord  Romilly  M.  R.  having  noticed  the  ch.  iv.  §  viii.    [See  ante,  221,  note  (d). 

language  used  by  the  testator  in  Cole  v,  IS  the  language  is  general,  not  specific, 

Soott,  said  he  thereby  showed  "  that  he  and  not  limited,  the  will  speaks  from  the 

had  clearly  in  his  mind  the  distinction  be-  testator's  death,  and  of  course  disposes  of 

tween  the  property  he  was  then  possessed  whatever  property  the  testator  had  at  that 

of  and  that  which  he  should  afterwards  time,  or  to  such  persons  as  answer  the 

acquire.  There  is  no  doubt  a  testator  may  description.    So  a  general  bequest  of  any 

make  his  will  in  this  way."  Then  referring  particular  species  of  personal  property,  as 

to  the  case  before  him,  he  says :  "  If  the  "  my  furniture  and  effects,"  has  been  held 

testator  had  said, '  I  give  all  my  real  and  to  embrace  property  of  this  description 

personal  estate,'  there  can  be  no  doubt  that  belonging  to  the  testator  at  his  death.    A 

after  acquired  property  would  have  passed,  will  also  is  held  to  speak  from  the  death 

So  again,  if  he  had  said, '  I  give  all  the  of  the  testator  in  reference  to  gifts  to 

real  and  personal  estate  I  possess.'    Does  classes,  or  fluctuating  bodies  of  persons,  as 

it  make  any  diflerence  when  he  pots  in  to  children,  descendants,  or  next  of  kin, 

the  word  *  now  ? '    The  words  '  I  possess '  which  apply  to  the  persons  answering  the 

mean  the  same  thing  as  <  I  now  possess/  description,  at  the  death  of  the  testator. 

In  all  these  cases  the  law  says  that  yon  irrespectiTe  of  those  to  whom  the  descrip- 

must  read  the  will  as  if  it  had  been  written  tion  was  applicable  at  the  date  of  the  wiU, 

on  the  day  of  the  testator's  death,  and  yon  but  who  died  in  the  testator's  lifetime, 

must  have  distinct  words,  as  there  were  in  Ellsworth  J.  in  Gold  o.  Judson,  21  Conn. 

Cole  p.  Scott,  in  order  to  show  that  the  616,  623 ;  Bowers  v.  Porter,  4  Pick.  198; 

property  acquired  subsequently  to  the  date  Stimpson  v.  Batterman,  5  Cush.  153.] 
of  the  will  is  not  intended  to  pass."    See,       (/)  Price  v.  Parker,  16  Sim.  198, 202 ; 

also,  Garrison  v.  Garrison,  5   Dutcher,  an/6,62;  Noble  v.  Phelps^  L.  B.  2  P.  & 

IftS ;  Boney  v.  Stilts,  5  Whart.  381, 385.]  D.  276,  accord. 

(s)  Cole  V.  Scott,  1  Mac  &  G.  529  ;       {g)  Thomas  v.  Jones,  1  De  G.,  J.  &  S. 

jMSt,  pt.  III.  bk.  III.  ch.  lY.  §  Yiii.    See  63 ;  Noble  v,  Phelps,  L.  B.  2  P.  &  D.  276, 

Douglas  V.  Douglas,  Kay,  400,  404,  and  accord.    See  on/s,  53. 
Goodlad  v.  Burnett,  1  Kay  &  J.  341, 847, 
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Upon  this  enactment  it  may  be  further  remarked,  that  even  in 
the  case  of  wills  within  its  operation,  it  has  not  rendered  wholly 
inapplicable  the  doctrines  which  have  just  been  stated  with  respect 
to  the  consequences  of  the  republication  of  wills ;  because  the 
statute  does  not  enact  absolutely  that  the  will  shall  speak  as  if  it 
had  been  made  just  before  the  death  of  the  testator,  but  only  that 
it  shall  do  so  in  respect  of  the  property  comprised  in  it.  There- 
fore, with  respect  to  the  description  of  persons  in  the  will,  the  law 
remains  as  before  the  passing  of  the  act.  (A) 

It  is  further  enacted  by  the  84th  section,  that  "  every  S.  34: 
will  reexecuted,  or  republished,  or  revived  by  any  codicil,  pnbiithed, 
shall  for  the  purposes  of  this  act  be  deemed  to  have  been  dMmed^to* 
made  at  the  time  at  which  the  same  shall  be  so  reexe-  ^^^^^^^ 
cuted,  republished,  or  revived."  iSE'*d"- 

An  illustration  of  the  effect  of  these  enactments  has 

_  «r!11 

occurred  in  the  case  of  Doe  v.  Walker,  (t)  where  a  will,  mode  b». 
made  in  February,  1887,  was  held  to  be  republished  by  ^^ew  ^t, 
a  codicil  *  dated  in  February,  1838  (appointing  an  addi-  SheJS?^ 
tional  trustee,  and  *^  in  all  other  respects  ratifying  and  terwardB, 
confirming  the  will "),  and  to  pass  real  estates,  purchased  landB  ac- 
hy the  testator  qfter  the  date  of  the  codieil,  under  a  be-  2ft!er  the 
quest  of  ''  all  the  estates  of  which  I  am  seised  in  the  ^^uhU^H 
parish  of  B. ;"  inasmuch  as  the  will,  so  republished,  ^^^°' 
constituted,  t(^ether  with  the  codicil,  a  new  will  of  the  date  of  the 
codicil,  and  such  new  will  having  been  so  executed  since  the  new  act 
came  into  operation,  must  be  construed,  by  sect.  24,  to  speak  as  if 
it  had  been  executed  immediately  before  the  testator's  death,  (k) 

Another  illustration  has  been  afforded  by  the  cases  so  it  will  be 
which  have  arisen  as  to  the  application  of  the  83d  sec-  withm  the 
tion  (by  which  it  is  enacted  that  a  bequest  from  a  tes-  ^^^^ 
tator  to  a  child,  who  dies  in  his  lifetime,  but  leaves  ^y^^ 
children  living  at  his  decease,  shall  not  lapse)  to  wills  chUdwho 
made  before,  and  republished  after,  the  act  came  into  saeUviag 
operation.    But  it  will  be  more  convenient  to  consider  tor's  death 
these  cases  hereafter,  together  with  the  general  subject  J!^^ 
of  lapsed  legacies.  (I) 

(A)  BiiUock  V.  Bennett,  7  De  G.,  M.  &  Kay,  404.    Bat  see,  alto,  Cole  v.  Scott, 

G.  8S3.  ante,  2S1,  note  {d) ;  Langdale  o.  Briggs, 

(0  12  11  A  W.  591.  3  8m.  &  Q.  268. 
(h)  See  aooord.  DongUw  v.  Doaglas,       (/)  Pott,  pt.  ixi.  bk.  xzz.  ch.  ii.  §  t. 
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A  codicil  duly  executed  will  give  effect  and  operation  to  a  will 
A  codicil  altered  after  the  passing  of  the  act,  though  the  altera- 
^ect^^  tion  was  not  duly  attested,  and  though  the  will  itself 
SteratloM  ^^  executed  before  1888 ;  (m)  or  to  unexecuted  papers, 
oraddi-       which  have  been  written  between  the  periods  of  the 

tions  to  the  ,  ,  ^ 

wiU:  execution  of  the  will  and  codicil,  although  the  latter 

does  not  refer  to  the  former ;  as  where  a  testator  by  his  will  be- 
queathed articles  of  plate  ^*  specified  in  schedules  A.  and  B.  to  be 
annexed  to  this  document"  [his  will],  and  after  his  death  two 
such  schedules,  marked  A.  and  B.,  were  found,  which,  it  was 
sworn,  were  not  written  when  the  will  was  executed,  but  were  in 
existence  prior  to  the  execution  of  a  subsequent  codicil,  in  which 
no  mention  was  made  of  the  schedules ;  *  Sir  John  Dodson  ad- 
mitted the  two  schedules  to  probate,  together  with  the  will  and 
codicil,  (n) 

or  may  '^^^  general  question  whether,  and  in  what  cases,  an 

"[J^«'  unexecuted  will  or  other  paper  may  be  rendered  valid  as 
pravioiu  a  testamentary  disposition  by  a  subsequent  duly  executed 
cuted  will,  codicil,  has  been  already  considered  in  an  earlier  part  of 
^'  this  work,  (o) 

A  question  of  no  little  difficulty  has  lately  arisen  in  the  consistory 
Effect  of  court  of  London.  ( ji?)  A  testator  having,  after  the  new 
©jdJcji  statute  came  into  operation,  duly  executed  two  wholly 
intention  inconsistent  wills,  destroyed  the  earlier  one  animo  revo^ 
destroyed  candi^  and  then  duly  executed  a  codicil,  showing  an 
intention  to  revive  it.  Dr.  Lushington  held  that  this 
codicil  necessarily  revoked  the  later  will,  thought  it  might  be 
inoperative  to  revive  the  earlier  one  by  reason  of  its  having  been 
so  destroyed.  The  learned  judge  further  expressed  the  inclina- 
tion of  his  opinion  (though  it  was  not  necessary  to  decide  that 
question)  that  probate  could  not  be  decreed  of  the  draft  of  the 
destroyed  will ;  for  that  it  was  an  unexecuted  paper,  not  specifi- 

(m)  Per  Sir  H.  Jenner  Fust,  in  Skinner  to  this  snit,  as  if  thej  had  heen  expresslj 

V.  Ogle,  Frerog.  £.  T.  1845  ;  4  Notes  of  mentioned  in  the  codicil."] 

Oas.  79.    [And  in  Mooers  v.  White,  6  (n)  In  the  Goods  of  Hunt,  2  Robert. 

John  Ch.  360, 375,  Chancellor  Kent  said,  62S.    See,  farther.  In  the  Goods  of  Bald- 

"  This  codidil  was  indorsed  and  written  on  win,  5  Notes  of  Cas.  203 ;   [Beall  v.  Onn- 

the  back  of  the  original  will,  and  I  see  no  ningham,  3  B.  Hon.  890.]    Bat  see,  also, 

reason  why  the  codicil,  executed  with  all  In  the  Goods  of  Lancaster,  29  L.  J.,  F.  M. 

the  solemnities  required  bjr  the  statute,  &  A.  155. 

was  not  a  republication  of  the  will,  so  as  (o)  AnU,  bk.  ii.  ch.  ii.  §  ii.  p.  97. 

to  giye  efiect  to  the  devise  to  the  parties  (/>)  Hale  v,  Tokelove,  2  Robert  318. 
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cally  adverted  to  or  recognized  by  the  codicil.  But  he  gave  no 
opinion  on  the  point  (which  indeed  does  not  appear  to  have  been 
raised),  whether,  as  in  the  case  of  a  lost  will,  or  a  will  destroyed 
unduly  or  nne  animo  revocandi^  (jq)  probate  might  have  been 
granted  of  the  will  itself,  as  contained  in  the  draft  and  the  depo- 
sitions of  the  witnesses. 

This  decision  was  approved  and,  acted  on  by  Sir  C.  Cresswell 
as  establishing  the  principle  that  where  a  will  had  been  destroyed 
by  the  testator,  or  with  his  approval,  it  cannot  be  revived  by  any 
intention  of  his  manifested  in  a  subsequent  codicil,  (r) 

*  It  has  been  already  observed,  that  although  a  will  made  by  a 
widow  before  or  during  coverture,  will  not  revive  by  the  Effect  of 
mere  circumstance  of  her  husband's  death,  yet  if  she  re-  [J^Tby^jJ" 
publish  it,  it  will  become  valid.  («)     So  if,  at  any  time  widow; 
before  the  statute  of  Victoria  came  into  operation,  an   by  an  in- 
infant  having  attained  the  age  of  fourteen,  if  male,  or  attaining 
twelve,  if  a  female,  by  approval  or  recognition,  or  any  '"J®"*^' 
other  means,  republished  a  will,  which  he  or  she  made  before  ar- 
riving at  those  ages,  it  was  thereby  made  effectual  to  all  intents 
and  purposes,  (t)     Likewise,   although  if  the  testator  byapenon 
make  his  will  while  non  compos^  and  afterwards  recover  of  non^e 
his  understanding,  the  will  does  not  thereby  obtain  any  ™h™hM  re- 
force  or  strength ;  (t*)  yet  if  he  should,  after  having  re-  ^^J^  ^ 
gained  a  sound  state  of  mind,  republish  the  will  made  standing. 
during  his  former  insanity,  it  would  doubtless  become  a  valid 
wiU.  (tti) 

{q)  See   pott,  pt    I.  bk.  it.  ch.  iii.  (<)  Swinb.  pt  11,  s.  2,  pi.  8;   Herbert 

§  Tii.  V.  Torball,  I  Sid.  162. 

(r)  Rogers  v.  Goodenongh,  2  Sw.  &  Tr.  (u)  Swinb.  pt  2,  s.  8,  pi.  2 ;  Godolpb. 

342.    The  learned  judge,  moreover,  held  pt  1»  c.  8,  pi.  2. 

that  the  codicil  did  not  revoke  an  inter-  (u^)  [A  will  executed  under  undue  influ- 
mediate  will,  not  being  inconsistent  there-  ence  maj  be  republished  and  confirmed  bj 
with  and  not  showing  any  intention  to  a  codicil  executed  afterwards,  when  the  tea- 
revoke  it    See  ante,  186.  tator  is  free  from  such  influence.    O'Neall 

(s)  Ante,  55, 63.  [See Fransen's  Will,  26  v.  Farr,  1  Rich.  (S.  Car.)  80.] 
Penn.  St  202.]    But  see  Dn  Hourmelin 
V.  Sheldon,  cited  ante,  220. 
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OF  THE  APPOINTMENT   OF  EXECUTORS,  AND  THE  ACX7EPTANCB 

OB  REFUSAL  OF  THE  OFFICE. 


The  word  executor,  taken  in  its  lai^est  sense,  has  three  aooep- 
tations :  for  there  is,  1.  MceciUar  a  lege  eonetitutt^^  and  that  was 
the  ordinary  of  the  diocese.  2.  JRcectitor  ab  Epieeopo  amHitvtv^Sj 
or  Executor  dativuSy  and  that  is  he  who  is  called  an  administrator 
to  an  intestate.  3.  Executor  a  testatore  ccnxtit/iUue^  or  Execuior 
teetamentariue^  and  that  is  he  who  is  usually  meant  when  the  term 
"  executor  "  is  used,  (a) 

The  proper  term  in  the  dyil  law,  as  to  goods,  is  hceree  teitametir 
tariue ;  (5)  and  executor,  said  Lord  Hardwicke,  is  a  barbarous 
term  unknown  to  that  law.  (c) 

An  executor,  as  the  term  is  at  present  accepted,  may  be  defined 
to  be,  the  person  to  whom  the  execution  of  a  last  will  and  testa- 
ment of  personal  estate  is,  by  the  testator's  appointment,  con- 
fided, (c?)  "  To  appoint  an  executor,*'  says  Swinburne,  (e)  "  is 
to  place  one  in  the  stead  of  the  testator,  who  may  enter  to  the  tes- 
tator's goods  and  chattels,  and  who  hath  action  against  the  testa- 
tor's debtors,  and  who  may  dispose  of  the  same  goods  and  chattels, 
towards  the  payment  of  the  testator's  debts,  and  performance  of 
his  wiU."  (el) 

(a)  Godolph.  pt  2,  c  1,  t.  1;  Swinb.  (e^)  [A  testator  may  appoint  difibrent 

pt  6,  B.  1 ;  Wentw.  C^.  Ex.  c.  1.  executors  in  different  coontries  in  which  hit 

(6)  Godolph.  pt.  8,  c.  1.  s.  1 ;  Swinb.  efibcts  may  lie,  or  different  executors  as  to 

pt  6,  8.  1,  pi.  4.  different  parts  of  his  estate  in  the  same 

(c)  AndroTin  v.PoilblanCySO  Atk.304;  country.  Hunter  v.  Bryaon,  6  Gill  &  J. 
In  the  Goods  of  Oliphant,  1  Sw.  &  Tr.  483 ;  Despard  o.  Churchill,  63  N.  T.  198; 
525 ;  pott,  849.  Allen  J.  in  Hartnett  v,  Wandell,  60  N.  Y. 

(d)  2  Bl.  Com.  508;  Farrington  v.  351;  Hill  v.  Tucker,  13  How.  (U.S.)  466. 
Knightly,  1  P.  Wms.  548,  549;  Toller,  Executors  may  be  appointed  with  separate 
80.  functions,  or  to  succeed  each  other  in  the 

(s)  Swinb.  pt.  4,  s.  8,  pi.  8  event  that  those  first  named  shaU  die^  be- 
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*The  bare  nomination  of  an  executor,  without  giving  any 
legacy,  or  appointing  anything  to  be  done  by  him,  is  sufficient  to 

make  it  a  will,  and  as  a  will  it  is  to  be  proved.  (/) 

come  incapacitated,  or  unwilling  longer  estate,  is  deriyed  from  the  will,  and  rests 
to  serre,  or  two  persons  may  be  appointed  from  the  latter's  death,  whaterer  may  be 
to  act  for  a  definite  period  or  daring  the  the  form  which  the  law  requires  to  be  ob- 
minority,  or  daring  the  absence  from  the  serred  before  an  ezecator  enters  apon 
country  of  one  appointed  executor.  Hart-  the  discharge  of  his  functions.  When 
nett  V.  Wandell,  60  N.  Y.  346, 351 .  In  Hill  within  the  same  poUtical  jarisdiction,  how- 
V.  TucklBr,  13  How.  (U.  8.)  466,  Mr.  Jas-  ever  many  executors  the  testator  may  ap- 
tice  Wayne  says :  "  The  executor's  interest  point,  all  of  them  may  be  sued  as  one  ex- 
in  the  testator's  estate  is  what  the  testater  ecator  for  the  debts  of  the  testator,  and 
gives  him.  That  of  an  administrator  is  they  may  unite  in  a  suit  to  recover  debts 
only  that  which  the  law  of  his  appoint-  due  to  their  testator,  or  to  recover  prop- 
ment  enjoins.  The  testator  may  make  the  erty  out  of  possession.  All  of  them,  then, 
trust  absolute  or  qualified  in  respect  to  his  having  the  same  privity  with  each  other, 
estate.  It  may  be  qualified  as  to  the  sub-  and  the  same  relation  to  the  testator,  and 
ject>matter,  the  place  where  the  trust  shall  the  same  responsibility  to  creditors,  though 
be  dischaiged,  and  the  time  when  the  ex-  they  may  have  been  qualified  as  executors, 
ecutor  shall  b^n  and  continue  to  act  as  in  difierent  sovereignties,  an  action  for  a 
such.  He  may  be  executor  for  one  or  debt  due  by  the  testator,  against  any  one 
several  purposes, — for  the  part  of  the  of  them  in  that  sovereignty  where  he  un- 
effects  in  possession  of  the  testator  at  the  dertook  to  act  as  executor,  places  all  of 
time  of  his  death,  or  for  such  as  may  be  them  in  one  relation  concerning  it,  and  as 
in  action,  if  it  be  only  for  a  debt  due.  to  the  remedies  for  its  recovery,  what  one 
But  though  the  executor's  trust  or  appoint-  may  plead  to  bar  a  recovery,  another  may 
ment  may  be  limited,  or  though  there  are  plead ;  and  that  which  will  not  bar  a  re- 
several  executors  in  difl^rent  joiisdictions,  coveiy  against  any  of  them,  applies  to  all 
and  some  of  them  limited  executors,  they  of  them.  Between  administrators  deriv- 
are,  as  to  the  creditors  of  the  testators,  ing  their  commissions  to  act  from  difibrent 
executors  in  privity,  bearing  to  the  cred-  political  jurisdictions  there  is  no  such 
itors  the  same  responsibilities  as  if  there  privity."] 

was   only  one   executor.      The  privity  (/)  Godolph.  pt  2,  c.  5,  s.*l;  In  the 

arises  from  their  obligations  to  pay  the  Goods  of  Lancaster,  1  Sw.&Tr.  464.   See, 

testator's  debts,  wherever  his  effects  may  also,  O'Dwyer  t^.  Gears,  1  Sw.  &  Tr.  465 ; 

be,  just  as  his  obligation  was  to  pay  them.  In  the  Goods  of  Jordan,  L.  R.  I  P.  &  D. 

The  executor's  interest  in  the  testator's  555.    See,  also,  ante,  204. 
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♦CHAPTER  THE  FIRST. 

WHO  IS  CAPABLE  OF  BEING  AN  EXECUTOB. 

Genebally  speaking,  all  persons,  who  are  capable  of  making 
Who  may  wills,  and  some  others  besides,  are  capable  of  being  made 
ecator.  executors.  (a)  From  the  earliest  time  it  has  been  a  rule, 
that  every  person  may  be  an  execator,  saving  such  as  are  ex- 
pressly forbidden.  (J) 

It  seems  to  be  admitted  that  the  king  may  be  constituted  exeo- 
utor ;  in  which  case  he  appoints  such  persons  as  he  shall 
think  proper  to  officiate  the  execution  of  the  will,  against 
whom  such  as  have  cause  of  action  may  bring  their  suits :  also  the 
king  may  appoint  others  to  take  the  accounts  of  such  executors,  (c) 
Thus,  Catherine,  queen  dowager  of  England,  mother  of  Henry 
the  Sixth,  made  her  last  will  and  testament,  and  thereof  consti- 
tuted Eang  Henry  the  Sixth  her  sole  executor;  whereupon  the 
king  appointed  Robert  Rolleston,  keeper  of  the  great  wardrobe, 
John  Merston,  and  Richard  Alreed,  esquires,  to  execute  the  said 
will,  by  the  oversight  of  the  cardinal,  the  duke  of  Gloucester, 
and  the  bishop  of  Lincoln,  or  two  of  them,  to  whom  they  should 
account.  ((2) 

Doubts  have  been  entertained  whether  a  corporation  aggr^ate 
0^  ,^  can  be  executor,  ({P)  principally  because  they  cannot 
tions.  prove  a  will,  or  at  least  cannot  take  the  oath  for  the  due 

execution  of  the  office,  (e)  But  there  are  authorities  in  *  favor  of 
the  capability ;  (/)  and  it  is  said  to  be  now  settled,  that  on  their 

(a)  2  Bl.  Com.  503.  B.  2 ;  Wentw.  Off.  Ex.  c  1,  p.  39,  14th 

(6)  Swinb.  pt.  5,  8.  I,  pi.  1.    [Seeposf,  ed.  The  other  grounds  of  the  last  aathor's 

232,  note  (e),  235,  note  (9),  238,  note  {g).\  doubt  are  stated  to  be :  1st,  becaase  thej 

(c)  Godolph.  pt.  2,  c.  I,  s.  2.  cannot  be  feofiees  in  trust,  to  others'  use ; 

(d)  4  Inst.  335.  2d,  thej  are  a  body  framed  for  a  special 
(d^)  [A  corporation  cannot  be  an  ad-  purpose. 

ministrator.  Thoropeon's  Estate,  S3  Barb.        (/)  Swinb.  pt.  5,  s.  9 ;  Godolph.  pt  2, 

334;   Georgetown   CoUege  v.  Brown,  34  c.  l,s.  1 ;  I  Boll.  Abr.  tit.  Executors,  T. 

Md.  450.]  7,  citing  12  £.  4,  9  6. 
(s)  1  Bl.  Com.  477 ;  Com.  Dig.  Admon. 
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being  so  named,  they  may  appoint  persons  styled  syndics,  to  re- 
ceive administration  with  the  will  annexed,  who  are  sworn  like 
other  administrators,  (jg)  No  doubt  appears  ever  to  have  been 
entertained,  but  that  a  corporation  sole  may  be  execu-  a  partner^ 
tor.  (A)  Where  a  testator  in  India  nominated  his  brother,  ^^  ^™' 
and  **  Messrs.  Cockerell  &  Co.,  East  India  agents,  London,"  and 
one  A.  B.,  to  be  his  executors,  and  before  his  death  the  firm  of 
Cockerell  &  Co.,  which  consisted  of  four  members,  had  been  dis- 
solved, Sir  H.  Jenner  Fust  held  that  the  appointment  was  not  of 
the  firm  collectively,  but  of  the  persons  composing  it  individuallyi 
and  that  each  of  the  members  was  entitled  to  be  joined  in  the  pro- 
bate with  the  other  executors.  (%) 

It  seems  agreed  that  by  our  law  an  alien,  or  one  born  out  of  the 
king's  allegiance,  may  be  an  executor ;  (Jc)  though  by 
the  civil  law  he  cannot,  unless  so  appointed  in  a  military 
testament.  (V)  With  respect  to  alien  enemies,  *'  it  has  long  been 
doubted,"  says  Lord  C.  B.  Gilbert,  in  his  hbtory  of  the  C.  P.,  (m) 
'^  whether  an  alien  enemy  should  maintain  an  action  as  executor ; 
for,  on  the  one  hand,  it  is  said,  that,  by  the  policy  of  the  law, 
alien  enemies*  shall  not  be  admitted  to  actions  to  recover  effects, 
which  may  be  carried  out  of  the  kingdom  to  weaken  ourselves  and 

[g]  3  Bac.  Abr.  bj  Gwillim,  p.  5,  tit.  necessarily  disqaalifj  an  execntor  in  Wis- 

Executors,  A.  2 ;  Toller,  SO,  81 ;  In  the  consin.    Catler  i;.  Howard,  9  Wise.  809. 

Goods  of  Darke,  1  Sw.  &  Tr.  516.    Bat  So,  there  is  no  legal  objection,  in  some 

the  grant  will  not  be  made  until  the  ap-  states,  to  granting  letters  of  administra- 

pointment  of  syndics  is  before  the  court,  tion  to  one  who  is  a  resident  and  citizen  of 

1  Sw.  &  Tr.  516.  another  state.    Ex  parte  Barker,  2  Leigh, 

(A)  Godolph.  pt  2,  c  6;  Wentw.  Off.  719;  Jones  v.  Jones,  12  Rich.  (S.  Car.) 

Ex.  p.  39,  14th  ed.    See  In  the  Goods  of  623.    In  others,  a  non-resident  cannot  be 

Haynes,  3  Curt.  75.  appointed  administrator.  Child  v.  Gratiot, 

[i)  In  the  Goods  of  Femie,  6  Notes  of  41  111.  357 ;  Radford  o,  Radfoid,  5  Dana, 

Cas.  657.  156.    Where  two  persons  are  of  the  same 

(k)  Caroon's  case,  Cro.  Car.  8 ;   Go-  relation  to  the  deceased,  and  one  resides  in 
dolph.  pt.  2,  c.  6,  8.  I.     [The  statute  of  New  Hampshire  and  the  other  does  not. 
New  York,  which  provides  that  an  execu-  ordinarily,  the  one  resident  there  is  en- 
tor  shall  not  be  an  alien  non-resident  of  titled  to  administration  as  of  right ;  but  if 
the  state,  excludes  only  those  who  are  he  makes  a  claim  against  the  estate  which 
both,  not  citizens  of  the  United  States,  and  is  resisted  by  the  heirs,  it  is  properly 
non-residents  of  New  York.    A  citizen  of  within  the  discretion  of  the  court  in  New 
any  state  of  the  Union  may  take  letters  Hampshire  to  appoint  the  one  residing  out 
testamentary  under  the  laws  of  New  York,  of  the  state.    Pickering  v.  Pendexter,  46 
although  he  may  reside  in  another  state.  N.  H.  69.] 
McGregor  v.  Id^Gxegor,  3  Abb.  (N.  Y.)  (I)  Godolph.  pt.  2,  c.  6,  s.  2. 
App.  Dec.  86;   S.  C.  1    Keyes,  133;  33  (m)  P.  166;  3  Bac  Abr.  6,  tit.  Execa- 
How.  Pr.  456.     Non-residence  does  not  tors,  A.  4. 
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enrich  the  enemy,  and  therefore,  public  utility  must  be  preferred 
to  private  oonyenience ;  but,  on  the  other  hand,  it  is  said  that 
those  effects  of  the  testator  are  not  forfeited  to  the  king  by  way 
of  reprisal,  because  they  are  not  the  alien  enemy^s,  for  he  is  to 
*  recover  them  for  others ;  and  if  the  law  allows  such  alien  ene- 
mies to  possess  the  effects,  as  well  as  an  alien  friend,  it  must  allow 
them  power  to  recover,  since  in  that  there  is  no  difference,  and,  by 
consequence,  he  must  not  be  disabled  to  sue  for  them  ;  if  it  were 
otherwise  it  would  be  a  prejudice  to  the  king's  subjects,  who  could 
not  recover  their  debts  from  the  alien  executor,  by  his  not  being 
able  to  get  in  the  assets  of  the  testator,  (n) 

*  But  now,  on  declaring  war,  the  king  usually,  in  the  procla- 
mation of  war,  qualifies  it,  by  permitting  the  subjects  of  the  enemy 
resident  here  to  continue,  so  long  as  they  peaceably  demean  them- 

(n)  It  is  said  in  Toller,  pp.  83,  84,  that  48,  191,  where  the  court  agreed  that  an  ac- 

althoagh  the  cases  are  not  oniform,  yet  it  tion  by  an  alien  enemy,  as  executor,  lies ; 

seems  dear,  on  the  whole,  that  alienage}  and  Bridgman  C.  J.  said  he  remembered 

with  a  relation  to  a  hostUe  country,  ac-  Sir  Stephen  Le  Sore's  case,  II   Jac  1, 

companied  with  residence  abroad,  or  resi-  that  any  alien  whatsoever  may  be  execu- 

dence  here  without  the  king's  permission,  tor.    The  last  case  on  tBe  subject  is  Villa 

express  or  implied,  clearly  works  a  dis-  v.  Dimock  (5  W.  &  M.),  Skinner,  870, 

ability.    It  may,  however,  be  remarked,  which  was  an  action  brought  by  an  ex- 

withont  presuming  to  controvert  this  posi-  ecutor  for  work  and  labor,  and  the  plea 

tion,  that  the  weight  of  authorities  does  was,  that  both  the  testator  and  executor 

not  appear  to  be  in  favor  of  it.    The  ear-  were  alien  enemies,  bom  at  such  a  place, 

liest  case  on  the  subject  is  an  anonymous  under  the  obedience  of  the  French  king : 

one  (probably  it  was  Pascatia  de  Foun-  to  this  the  plaintiff  demurred  and  had 

tain's  case,  mentioned  in  Wentworth,  p.  85,  judgment,  on  the  ground  that  it  was  not 

14th  ed.)  decided  in  81  Eliz.  and  reported  shown  that  the  testator  did  not  die  before 

in  Cro,  Eliz.  142,  and  Owen,  45.   The  ac-  the  war;  and  that  the  plain tifi  might  be 

tion  was  debt  by  an  executor ;  and  the  executor,  and  the  action  attach  in  him  be- 

plea,  that  the  plaintiff  was  an  alien,  bom  fore  the  war,  and  then,  being  dead  before 

at  Ghent  under  the  allegiance  of  the  king  he  became  an  alien  enemy,  the  testator 

of  Spain,  the  queen's  enemy;  and  it  was  might  have  an  executor;  and  ^e  action 

held  a  good  plea.    This  is  certainly  a  di-  being  in  outer  droit,  it  should  be  main- 

rect  authority  upon  the  point,  but  it  seems  tained.    The  other  cases  dted  by  Sir  S. 

the  only  one  in  favor  of  the  disability ;  Toller,  it  is  submitted,  with  deference,  do 

all  the  succeeding  decisions  are  uniformly  not  apply ;  inasmuch  as  they  merely  de- 

in&vor  of  the  executor's  capacity.    Thus,  cide  the  general  question  as  to  suits  by 

in  Watford  v.  Masham  (88  Eliz.),  Moore,  alien  enemies ;   whereas,  the  present  in- 

481,  and  Brocks  V.Phillips  (41  Eliz.),  Cro.  quiry    is,   whether,  assuming   an   alien 

Eliz.  684  (also  dted  by  the  court  as  ad-  enemy  to  be  generally  incapable  of  suing, 

judged  in  Caroon's  case,  Cro.  Car.  9),  the  propriojure,  he  may  not  still  sue  in  outer 

same  plea,  under  the  same  circumstances,  droit,  as  executor,  just  as  persons  attain'ted 

was  held  bad  on  demurrer.  The  next  case  or  outlawed  may. 
is  Bichfield  v.  Udall  (19  Car.  2),  Carter, 

[230]      [281] 


CH.  I.]  WHO  IS  CAPABLE  OF  BEING  AN  EXECUTOR.  271 

selves ;  and  without  doubt,  such  persons  are  to  be  deemed  alien 
friends  in  effect,  (o)  And  though  an  alien  should  come  here  after 
the  war  commenced,  yet  if  he  has  been  commorant  here  by  the 
license  of  the  king  ever  since,  he  may  clearly  maintain  an  ac- 
tion, (p)  and  consequently  there  seems  no  objection  to  his  acting 
as  executor. 

An  infant  may  be  appointed  executor,  how  young  so  ever  he 
be,  (j)  and  even  a  child  in  ventre  sa  mere^  (r)  (who  is 
considered  in  law,  to  all  intents  and  purposes,  as  actually 
bom),  (i)  inasmuch  that  when  such  is  so  appointed,  if  the  mother 
bring  forth  two  or  three  children  at  one  birth,  they  are  all  to  be 
admitted  executors.  (j£)    But  if  an  infant  be  appointed  as  Geo.  8, 
9oU  executor,  by  statute  88  Geo.  8,  c.  87,  s.  6,  he  is  executor** 
altc^ther  disqualified  from  exercising  his  o£Bce  during  ^°2r yeuv 
his  minority,  and  administration,  cum  testamento  annexe^  ^^^ ' 
shall  be  granted  to  the  guardian  of  such  infant,  or  to  such  other 
person  as  the  spiritual  court  shall  think  fit,  until  such  infant  shall 
have  attained  the  age  of  twenty-one  years,  (u)     This  act  only 
applies  in  case  of  an  infant  being  sole  executor ;  for  if  there  are 
several  executors,  and  one  of  them  is  of  full  age,  no  administration 
durante  minore  cetate  ought  to  be  granted ;  for  he  who  is  of  full 
age  may  execute  the  will,  (a;) 

*  It  has  been  said,  that  if  it  be  a  woman  infant  who  is  made 
executrix,  and  if  her  husband  be  of  age  and  assent,  it  is  whether  if 
as  if  she  were  of  age,  and  her  husband  shall  have  exe-  executrix 
cution  of  the  will:  (y)  and  in  Prince's  case,  (z)  it  was  band  of 
resolved  by  the  justices  of  the  common  pleas,  that  if  ^fSaVe* 
administration  be  committed  during  the  minority  of  the  ^^  «ectt- 


ave 
tion. 


(o)  Co.  Lit.  129  6,  note  bj  HargraTe.  this  act  the  law  considered  him  capable  of 

(p)  Wells  V.  Williams,  I  Ld.  Raym.  288 ;  acting  as  execator  at  the  age  of  seren- 

8.  C.  1  Salk.  46 ;  S.  C.  1  Latw.  84.  teen.    Godolph.  pt  2,  c.  9,  s.  2 ;  Swinb. 

iq)  Wcntw.  Off.  Ex.  c  18,  p.  890,  14th  pt  5,  s.  1,  pi.  6 ;  Piggot's  case,  5  Co.  29  a. 
ed. ;  Swinb.  pt.  5,  s.  1,  pi.  6.  (x)  Pigot    &    Gascoigne's   case,   cited 

(r)  Godolph.  pt  2,  c.  9,  s.  1.  Brownl.  46 ;  Foxwist  v.  Tremain,  1  Mod. 

(s)  2  Sannd.  887,  note  to  Fnrefoy  v.  47,  bj  Twyaden  J.    See,  further,  pott, 

Rogers;  [Dtmcan  J.  in  Swift  o.  Dnffleld,  5  pt  x.  bk.  t.  ch.  in.  §  in.  as  to  infant  ez- 

Serg.  &  K  40 ;  Thompson  v.  Garwood,  8  ecntors  and  administration  durante  minort- 

Whart  804 ;  ITKnight  v.  Read,  1  Whart  (ate,  [p.  479,  and  note  (/).]    See,  also,  2 

220.]  Williams's  Notes  to  Saunders,  637. 

(0  Godolph.  pt  2,  c»  9, 1. 1.  (y)  Wentw.    Off.   Ex.  c  18,  p.  892 ; 

(tf )  Post,  pt  I.  bk.  T.  ch.  in.  §  xix.  [p.  Toller,  81. 
479,  and  note  (s^).]   Before  the  passing  of       (s)  5  Co.  29  (. 
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executrix,  and  she  take  husband  of  full  age,  then  the  administra- 
tion shall  cease.     But  this  has  since  been  doubted,  (a) 

A  married  woman  may  be  appointed  an  executrix,  and  aocord- 
Ftmt  ^S  ^  ^^  canon  law  (in  which  there  is  no  distinction 
^'^''^''  between  woman  married  and  unmarried,  but  the  wife 
may  sue  and  be  sued  alone),  she  may  take  upon  her  the  pro- 
bate without  the  assent  of  her  husband.  (5)  But  by  the  law  of 
England,  husband  and  wife  are  considered  but  as  one  person,  and 
as  having  one  mind,  which  is  placed  in  the  husband,  as  most 
capable  to  rule  and  govern  the  affairs  of  the  family ;  and  there- 
fore the  wife  can  do  no  act  which  may  prejudice  the  husband 
cannot  to-  ^^'^^'^^  ^^  Consent ;  consequently,  the  wife  cannot,  by 
cept  the  our  law,  take  upon  her  the  office  of  executrix,  without 
ship  with-  the  consent  of  the  husband,  (c)  Therefore,  it  seems, 
hn0band*8  that  where  a  wife,  who  is  made  executrix,  is  cited  in 
consent  ^^  spiritual  court  to  take  upon  her  the  executorship, 
and  the  husband  appears  and  refuses  his  consent  thereto,  if  after- 
wards they  proceed  to  compel  her,  a  prohibition  will  be  *  grant- 
ed, (d)  It  appears,  however,  to  have  been  the  practice  in  the 
registry  of  the  prerogative  court  to  allow  a  married  woman  to  take 
probate  without  requiring  the  consent  of  her  husband.  But  on  a 
late  occasion,  (e)  Sir  H.  Jenner  Fust  said  he  thought  it  would  be 

(a)  See  post,  pt  i.  bk.  y.  ch.  iii.  §  iii.  mentary,  or  of  administration,  or  of  goar- 
(&)  Godolph.  pt  2,  c.  10,  8.  S ;  Wentw.  dianship,  and  of  giving  bonds  therein,  as  if 
Off.  Ex.  S75  et  aeq,  14th  ed.  thej  were  s^le.  See  pott,  450,  and  note 
(c)  Godolph.  pt  S,  c.  10,  s.  2,  3 ;  (k^).  So  in  MassachnsetU  by  St  1874, 
Wentw.  Off.  Ex.  377, 14th  ed. ;  Thmstont  c.  184,  §  4.  So  ander  the  laws  of  Mary- 
V.  Coppin,  2  Black.  801.  Another  reason  land,  a  married  woman  may  act  ss  admin- 
is,  that  in  all  actions  by  or  against  the  wife,  istratrix  or  executrix.  Binnerman  v. 
the  husband,  by  oor  law,  must  be  joined.  Weaver,  8  Md.  51 7. J 
Upon  this  gronnd,  where  the  husband  was  (d)  8  Bac  Abr.  9  (edition  by  Gwillim), 
abroad,  and  not  amenable  to  process,  Lord  tit  Executors,  A. ;  8  Wentw.  Off.  Ex. 
Hardwicke  granted  an  injunction  to  re-  377,  14th  ed.  But  see  Mr.  Fonblanqne'i 
strain  an  executrix  from  getting  in  the  note  (/<)  to  Treat,  on  Eq.  bk.  1,  c.  2,  s.  6. 
assets  of  the  testator,  and  appointed  a  re-  Administration  taken  by  the  wife  during 
ceiyer  for  that  purpose.  Taylor  o.  Allen,  coverture  must  be  presumed  to  have  been 
2  Atk.  212.  [But  a  married  woman  may,  with  the  consent  of  the  husband.  Adair 
with  the  consent  of  her  husband,  be  ap-  v.  Shaw,  1  Sch.  &  Lef.  266. 
pointed  executrix,  and  take  upon  herself  (t)  In  the  Gtoods  of  Dye,  2  Robert  34S. 
and  execute  such  trust  Stewart's  Ap-  In  that  case  a  testator  had  appointed  a 
peal,  56  Maine,  300.  See  English  v.  Mc-  married  woman,  to  whom  he  bequeathed 
Nair,  34  Ala.  40.  By  Laws  of  1867,  c.  782,  certain  property  to  her  separate  use,  and 
§  2,  married  women  in  New  York  are  ca-  one  A.  B.,  executors.  They  took  pro- 
pable  of  receiving  letters,  whether  testa-  bate ;  but  in  consequence  of  the  Bank  of 
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well  to  reconsider  the  practice,  as  a  husband  is  liable  for  the  acts 
of  his  wife. 

But  if  the  wife  administer,  though  without  the  husband's  privity 
and  assent,  and  then  an  action  be  brought  against  them,  if  she  ad- 
they  are  estopped,  it  is  said,  from  pleading  that  she  was  w/oioat^ 
not  executrix.  (/)     "  Yet,  perhaps,"  adds  the  author  of  bSLdWn- 
the  Office  of  Executor,  "  this  administration  of  the  wife  *?V     ^ 

whether  he 

against  her  husband's  mind,  will  (as  against  him)  be  a  is  bound, 
▼oid  act ;  else  I  cannot  see  how  the  opinion  before  cited,  viz,  that 
the  wife  shall  not  be  executrix  without  or  against  her  husband's 
mind,  Can  be  law."  (jf) 

In  the  great  case  of  Pemberton  v.  Chapman,  (K)  it  was  held 
that  a  payment  bond  fide  made  to  a  married  woman,  ex-  Pajment 
ecutrix,  by  a  person  who  knew  she  was  married,  but  not  /^^^ 
of  *  any  other  disability,  the  husband  not  having  author-  ^*^U^ 
ized  her  to  receive  such  payment,  and  having  subse-  **^»»- 
quently  dissented  from  her  taking  on  herself  the  office  of  debtor, 
executrix,  and  probate  having  been  subsequently  granted  to  a  co- 
executor  and  refused  to  her,  was  held  to  operate  to  discharge  the 
debtor  as  against  such  co-executor,  (t) 

On  the  other  hand,  if  the  husband  of  a  woman  named  executrix, 
would  have  his  wife  to  take  upon  her  the  execution  of   ^ 
the  will,  and  to  prove  the  same,  but  she  will  not  assent  band  can- 
thereto,  in  this  case  the  spiritual  court  will  not  fasten   the  wife  to 
the  executorship  upon  the  wife,  against  her  will,  (j^   ^wutor-^ 
But  if  the  husband,  though  the  will  be  not  proved,  ad-  •***?' 

England  refnsing  to  allow  a  transfer  of  wife  though  against  her  husband's  oon- 

itock  in  the  absence  of  her  husband,  who  sent.    Godolph.  pt.  2,  c.  10,  s.  4 ;  Off.  Ex. 

was  in  foreign  parts,  the  court  was  moTed  377,  378, 14th  ed. 

to  revoke  it,  and  to  decree  it  to  A.  B.  {g)  Wentw.  Off.  Ex.  878, 14th  ed.  [See 

alone;  and  Sir  H.  Jenner  Fust  granted  English  v,  McNair,  34  Ala.  40.] 

this  motion ;  bnt  he  said,  if  it  were  not  for  (A)  7  £1.  &  Bl.  210 ;  S.  C.  in  Cam. 

the  expense,  he  would  send  the  executors  Scaoc  £1.,  Bl.  &  £1. 1056. 

to  the  court  of  chancery,  where  he  thought  (t)  This   question  will   be  considered 

thej  would  find  redress.  more  fully  hereafter.    Pott,  pt  iix.  bk.  i. 

(/)  Godolph.  pt  2,  c  10, 8. 4 ;  Wentw.  ch.  it. 
Off.  Ex.  377,  378, 14th  ed. ;  3  Bac  Abr.  {j)  Qodolph.  pt  2,  c  10,  s.  1 ;  Wentw. 
9  (edition  by  Gwillim),  tit  Executors,  A.  Off.  Ex.  376,  14th  ed.  See  Da  Rosa 
8  ;  Noi^  (B)  by  Mr.  Fraser  to  Russel's  v.  Da  Pinna,  cited  2  Gas.  temp.  Lee,  390, 
case,  5  Co.  27  b.  The  same  estoppel,  it  is  and  post,  pt  i.  bk.  y.  ch.  ii.  §  ii.  as  to  let- 
surmised  by  Godolph]  n  and  Went  worth,  ters  of  administration  to  a  feme  covert, 
would  occur,  if  once  the  will  should  be  being  next  of  kin. 
proyed,  and  execution  thereof  given  to  the 
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ministers  as  in  the  wife's  right,  though  against  her  consent,  she 
how  f AT  she  will  thereby  be  so  far  boand  and  concluded,  as  that  dur- 
hcadmmii^  ing  his  life  she  cannot  decline  or  avoid  the  executor- 

^r  todh"'  ®^^P  '  ^*^  ^^^  *^^^  ^^  death  she  may  refuse,  if  she  has 
sent.  never  intermeddled  with  the  administration.  (Z)     A  dis- 

tinction is  taken  between  the  case  of  a  woman  made  executrix 
during  her  coverture,  and  the  case  of  9,  feme  sole  made  executrix, 
who  takes  a  husband  after  the  testator's  death,  before  either  prov- 
ing, or  refusing  to  prove  the  will,  (P)  for  in  the  latter  case,  she, 
marrying  before  her  determination,  does  upon  the  matter  deliver 
it  into  her  husband's  hands ;  (m)  and  if  he  administers,  this  is 
such  an  acceptance  as  will  bind  her,  and  she  can  never  afterwards 
refuse,  (n) 

*  The  general  law  respecting  the  powers,  duties,  and  responsibil- 
ities of  the  husband  and  wife  respectively,  when  the  wife  is  ap- 
pointed executrix,  will  be  found  in  a  subsequent  part  of  this 
treatise. 

There  are  few  or  none,  who,  by  our  law,  are  disabled,  on  ac- 
Penons  at-  count  of  their  crimes,  from  being  executors  ;  and  there- 
outUws.  fore  it  has  always  been  holden,  that  persons  attainted  or 
outlawed  may  sue  as  executors,  because  they  sue  in  auter  droits 
and  for  the  benefit  of  the  parties  deceased,  (o)  And  it  has  been 
lately  decided  that  a  person  appointed  executor,  and  after  the  tes- 

(k)  Godolph.  pt  2,  c.  10,  s.  I ;  Wentw.  184;  Swan  &  Ux.  v.  Porter,  Hard.  60; 
Off.   Ex.  S78,    14th  ed.      See,  also,    1  Wentw.  Off.  Ex.  86,  14th  ed. ;  Godolph. 
Salk.  306,  in   Ld.  Holt's  Judgment   in  pt  2,  c.  6,  s.  1 ;  Yin.  Abr.  tit.  Utlawry,  n. 
Wankford   v.  Wankford  ;    Thrustout  v.  a.  pi.  2.  So  a  Yillein  was  capable  of  being 
Coppin,  2  W.  Bl.  802.  an  executor.    Swinb.  pt  5,  s.  1,  pi.  8 ;  Off. 
(/)  Stokes  V.  Porter,  Dyer,  166;  Go-  Ex.  86, 14th  ed.;  and  the  lord  could  not 
dolph.  pt  2,  c   10,  8.   1 ;  Wentw.  Off.  seize  those  goods  which  he  had  to  the  use 
Ex.  878,  14th  ed. ;  Bejnon  v.  Gollins,  2  of  the  deceased ;  and  he  might  sue  his 
Bro  C.  C.  828 ;  and  see  the  note  (6)  by  lord  for  a  debt  due  to  the  testator.    Lit. 
the  learned  reporters  to  Adair  u.  Shaw,  10  B.  2,  c.  11,  s.  192.    But  it  was  held  that 
Sch.  &  Lef.  258,  and  the  remarks  of  Lord  an  outlaw  could  not  move  to  have  an  at- 
Redesdale,  on  the  report  of  Beynon  v.  Gol-  tomey's  bill  taxed,  where  he  (the  outlaw) 
lins,  lb.  259.  was  administrator,  with  the  will  annexed, 
(A)  [Lindsay  v.  Lindsay,  1  Desaus.  150.]  by  which  all  the  personal  estate  was  he- 
lm) Wentw.  Off.  Ex.  379, 14th  ed.  queathed  to  him,  subject  to  payment  of 
(n)    Wentw.  Off.  Ex.  879,  14th  ed. ;  the  debu,  &c.  and  one  of  the  bills  which 
Godolph.  pt.  2,  c.  10,  s.  4;  Bro.  Abr.  tit  he  sought  to  tax  related  to  business  done 
Exor.  147.  for  himself  and  the  testatrix  jointly,  and 
(o)  Hix  &  Uxor  v,  Harrison,  3  Bulst  the  other  to  business  done  for  the  testa- 
210;  Co.  Lit  128a;  Caroon's  case,  Cro.  trix  alone.    Re  Mander,  6  Q.  B.  867. 
Car.  9  ;  Eilligrew  v.  Killigxvw,  1  Yern.  See  stat  82  &  83  Vict  c.  28. 
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tator's  death  convicted  of  felony,  is  not  thereby  disentitled  to 
maintain  a  suit  in  a  court  of  probate  with  a  view  of  establishing 
the  validity  of  the  will  by  which  he  is  appointed  executor ;  for 
that  his  office  being  in  auter  droit  was  not  forfeited  by  the  con- 
viction, (p)  By  the  civil  and  canon  law  indeed,  not  only  trai- 
tors and  felons,  but  heretics,  apostates,  usurers,  famous  libellers, 
incestuous  bastards,  and  many  others,  are  incapable  of  being  exec- 
utors, (y) 

The  spiritual  court  cannot  refuse  to  grant  the  probate  of  a  will 
to  a  person  appointed  executor,  on  account  of  his  poverty 
or  insolvency,  (g^)     Therefore,  where,  to  a  mandamus  mean  or 
to  *the  judge  of  the  prerogative  court,  to  grant  the  pro-   circam- 
bate  of  a  will  to  a  person  named  executor  therein,  the  "**°^^* 
ordinary  returned  that  he  was  an  absconding  person,  and  insol- 
vent,  and  that  he  refused  to  give  caution  to  pay  legacies   be- 
queathed to  some  of  the  testator's  infant  relations ;  a  peremptory 
mandamus  was  granted ;  for  the  ordinary  has  no  authority  to  in- 
terpose and  demand  caution  of  the  executor  when  the  testator  him- 
self required  none,  (r) 

So  where,  after  probate  of  the  will,  the  executor  became  bank- 
rupt, and  a  suit  was  commenced  in   the  ecclesiastical 
court  to  revoke  the  probate,  and  grant  administration 
to  another ;  the  court  of  queen's  bench  grante'd  a  prohibition.  (8) 

The  consequence  of  these  decisions  was,  that  the  court  when  the 
of  chancery  was  forced  to  assume  a  new  jurisdiction :  (t)   chanceiy 

(p)  Smethnrst  v.  Tomlin,  2  Sw.  &  Tr.  trich,  7  Watts  &  S.  402 ;  Cohen's  Appeal, 

143.  2  Watte,  175;  Taj^gart's  Petition,  1  Ash- 

{q)  Swinb.  pt.  5,  s.  2,  3,4,  7,  9,10;  mead,  321.    As  to   the  law  in  reference 

Godolph.  pt.  2,  p.  6.    [A  person  fonnd  by  to  capacity  to  hold  the  office  of  exccntor 

inqniaition  to  be  an  habitual  drunkard  is  or  administrator,  see,  further,  pott,  238, 

not  thereby,  in  Pennsylrania,  deprived  of  note  (/),  449,  and  notes  (&)  and  (e).] 

his  power  to  perform  the  office  of  executor  (g^)  [Poit,  287,  note  (s).] 

or  administrator.      Sill  v.  M'Knight,   7  (r)  Rex  v.  Sir  Richard  Raines,  1  Ld. 

Watts  &  S.  244.    But  the  orphan's  court  Raym.  361 ;  S.  C.  1   Salk.  299 ;  3  Salk. 

has  power  to  vacate  the  letters  testamen-  162 ;  1  Stra.  672  ;  Carth.  457  ;  Holt,  310; 

tary  or'  of  administration,  where  the  ex-  Hathomthwaite  v.  Russell,  2  Atk.  127  ;  S. 

ecutor  or  administrator  has  been  duly  de-  C.  Barnard.  Chanc.  C.  334.     See,  also,  3 

dared  a  lunatic  or  an  habitual  drunkard.  P.  Wms.  336,  note  to  Slanning  v.  Style. 

Sill  V.  M'Knight,  7  Watte  &  S.  244,  245  ;  (a)  Hill  p.  Mills,  1  Show.  293 ;  S.  C.  1 

Act  of  Penn.  March  29, 1832 ;  Purd.  Dig.  Salk.  36 ;  S.  C.  Skin.  299. 

pi  216  (ed.  1853).    For  other  grounds  of  (t)  By  Lord  Mansfield,  in  Rex  v.  Simp- 

TBcating  letters  testamentary  of  an  ex-  son,  1  W.  Bl.  458. 
ecotor   in    Pennsylvania,  Webb  v.  Die- 
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will  control  and  that  court  will  now  restrain  an  insolvent  or  bank- 
execDtora  rupt  executor,  and  appoint  a  receiver :  (t^y  and  if  it  is 
pointmeat  necessary  to  bring  actions  at  law  to  recover  part  of  the 
of  receiv-  effects,  sincc  that  must  be  in  the  name  of  the  executor,  the 
court  will  compel  him  to  allow  his  name  to  be  used,  (u) 

But  if  a  person,  knatvn  by  the  testator  to  be  a  bankrupt  or  in- 
solvent, be  appointed  an  executor  by  him,  such  person  cannot,  on 
the  ground  of  insolvency  alone,  be  controlled  by  the  appointment 
of  a  receiver,  (v)  It  is  not,  however,  to  be  *  inferred  from  the  cir- 
cumstance of  the  will  having  been  made  some  time  before  the 
commission,  and  not  altered  afterwards,  that  the  testator  had  a 
deliberate  intention  to  intrust  the  management  of  his  estate  to  an 
insolvent  executor,  (u;)  It  must  be  observed,  finally,  that  the 
court  will  certainly  not  grant  a  receiver  upon  the  single  ground, 
that  the  executor  is  in  mean  circumstances,  (rr) 

The  general  principle  upon  which  the  court  will  restrain  ex* 
ecutors  and  administrators  by  the  appointment  of  receivers  will 
be  pointed  out  hereafter,  (y) 

Likewise,  as  an  executor  is  considered  but  as  a  bare  trustee 
^y.^  in  equity,  if  he  be  insolvent,  the  court  of  chancery  will 
security.  oblige  him,  as  it  will  any  other  trustee,  to  give  security 
before  he  enters  upon  the  trust,  (z) 

(<i)  [Elmendorfv.  Lansing,  4  John.  Ch.  (x)  Hathornthwmite  v.  Rnssell,  2  Atk. 

562.    Where  an  executrix,  widow  of  the  126 ;  S.   C.  Barnard.  Chanc.  Cas.  334 ; 

testator,  married  a  man  in   necessitous  Anon.  12  Yes.  4;  Howard  v.  Fapera,  1 

circumstances,  and  incapable  of  properly  Madd.  142.    [In  New  York,  security  may 

managing  the  estate,  the  court  appointed  be  required  of  an  executor  whose  circum- 

a  receiver.    Stairley  v.  Babe,  1  McMnllan  stances  are  such  as  not  to  afibrd  adequate 

Ch.  22.]  security  for  the  faithful  discharge  of  his 

(u)  Utterson  v.  Mair,  2  Yes.  jun.  95 ;  S.  trust    It  will  not,  however,  be  required 

C.  4  Bro.  G.  C.  269;  Scott  v.  Becher,  4  merely  because  the  executor  does  not  own 

Price,  346.  In  like  manner  it  will  restrain  property  to  the  full  value  of  the  estate, 

the  assignees  of  a  bankrupt  executor  irom  MandeviUe  v.  Biandeville,  8  Paige,  475 ; 

paying  over  the  fund  to  him,  and  this  Holmes  v.  Cock,  2  Barb.  Ch.  426;  Col- 

upon  petition  in  the  bankruptcy,  from  the  grove  t^.  Horton,  11  Paige,  261.] 

peculiar  authority  it  has  over  them.   lb.  (y)  Infra,  pt.  y.  bk.  ii.  ch.  ii. 

See,  also.  Ex  parte  Ellis,  1  Atk.  101 ;  {z)  Bex  v,  Baines,  Carth.  456,  adjinem, 

Fonbl.  £q.  bk.  4,  pt.  2,  c.  1,  s.  3.  S.  P.;   S.  C.  Holt,  310;  Duncumban  v. 

(v)  Gladdon  o.  Stoneman,  21st  March,  Stint,  I  Ch.  Cas.  121 ;  S.  C.  1  £q.  Cas. 

1S08,  coram  Lord  Eldon  C.  reported  in  a  Abr.  238,  pi.  21 ;  Bous  v.  Noble,  2  Yem. 

note  to  I  Madd.  143  ;  Langley  o.  Hawke,  249;  S.  C.  1  £q.  Cas.  Abr.  238,  pi.  22; 

5  Madd.  46;  Stainton   r.  The  Carron  Bac  Abr.   tit  Exors.  A.  6.    See,  also, 

Company,  18  Beav.  146, 161.  Batten  v.  Eamley,  2  P.  Wms.  163 ;  Slan- 

(w)  5  Madd.  46.  ning   v.  S^le,  3  P.  Wms.  336.    [See 
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A  person  excommunicated  may  be  appointed  executor ;  "  yet  so 
long  as  he  standeth  in  the  sentence  of  excommunication,  Pe"on« 
he  is  not  to  be  admitted  by  the  ordinary,  nor  can  com-  municated. 
mence  any  suit  for  his  legacy."  (a)  But  now,  by  statute  53  Geo. 
8,  c.  127,  excommunication  is  not  to  be  pronounced  except  in  cer- 
tain cases ;  and  by  section  8,  in  those  cases,  parties  excommuni- 
cated shall  incur  no  civil  incapacity  whatever. 

By  statute  8  Jac.  1,  c.  5,  s.  22,  a  Popish  recusant  convicted  at 
the  time  of  the  testator*s  death,  is  made  altogether  in-  Koman 
competent ;  (6)  and  so,  by  statute  8  Car.  1,  c.  2,  s.  1,  is  ^^^^o"**- 
any  person  sending  or  contributing  to  send  another  abroad,  to  be 
ecucated  in  the  Popish  religion.    But  now  by  statute  81  *  Geo.  8, 
c.  82,  Roman  Catholics  are  exempt  from  these  disabilities,  upon 


M 


Cooper  V,  Cooper,  S  Halst  Ch.  9 ;  In  re  As  to  the  force  of  the  word  "  precarions 

Wadsworth,  2  Barb.  Ch.  381.    Bat  the  in  this  connection,  see  Shields  v.  Shields, 

mere  poverty  of  an  executor,  which  ex-  60  Barb.  56 ;  Cotterell  v.  Brock,  1  Bradf. 

isted  at  the  testator's  death,  will  not  an-  Sar.  148  ;   and  Mandeville  v.  Mandeville, 

thorize  the  court  to  require  that  he  fur-  Wood  v.  Wood,  and  Holmes  v.  Cock, 

nish  security,  or  give  np  the  office.    Fair-  stipm.    The  "  due  administration  of  the 

bam  V.  Fisher,  4  Jones  (N.  Car.)  £q.  estate"  for  which  the  executor  gives  seen- 

390 ;  Wilson  v.  Whitefield,  38  Geo.  269 ;  ritj,  consists  in   paying  its  obligations, 

Wilkins  v,  Harris,  1  Wins.  (N.  Car.)  41 ;  and  distributing  the  balance  among  the 

Bowman  v.   Wootton,    8    B.  Mon.   67 ;  persons  entitled.    Cunningham  v.  Sonza,  I 

Shields  v.  Shields,  60  Barb.  56.    In  most  Bedf.  Sur.  462.   If  an  executor  gives  bonds 

the  American  States,  executors  are  re-  that  are  insufficient,   the  probate   court 

quired  to  give  bonds  for  the  faithful  per-  will  upon  proper  application,  generally, 

formance  of  their  trusts,  before  entering  require  additional  security  of  him.    See 

upon  the  duties  thereof.    See  Genl.  Sts.  Killcrease  v,  Killcrease,  7   How.   (Miss.) 

Mass.  c  93,  §   2;    Cowling  v.    Nanse-  311 ;  Ellis  v.  McBride,  27  Miss.  155.  This 

mond  Justices,  6  Band.  349  ;  Webb  v.  additional  security  can  be  required  only 

Dietrich,  7  Watts  &  S.  401 ;  Cohen's  Ap-  by  the  court  originally  granting  adminis- 

peal,  2  Watts,  17^;  post,  529  et  teg.  and  tration.      See  Atkinson  v.  Christian,  3 

notes;  Bankhead  v,  Hubbard,    14  Ark.  Grattan,  448.    The  liability  of  the  sure- 

298;  Holbrook  9.  Bentley,  32  Conn.  502.  ties  on  an  executor's  bond  is  limited  to 

In  other  states,  bonds  are  required  only  the  assets  which  rightfully  come,  or  by 

when  it  appears  to  be  necessary  for  the  right  ought  to  have  come,  to  the  execu- 

secnrity  of  the  estate  ;  see  Mandeville  v.  tor's  hands,  in  the  state  where  he  was  ap- 

Mandeville,  8  Paige,  475 ;  Wood  v.  Wood,  pointed.    Fletcher  v.  Weir,  7  Dana,  345 ; 

4  Paige,  299  ;  Colegrove  v.  Horton,   1 1  The  Governor  i;.  Williams,  3  Ired.  (Law) 

Paige,  261 ;  Holmes  v.  Cock,  2  Barb.  426;  152;  Normand  v.  Grognard,  17  N.  J.  £q. 

McKennan's  Appeal,  27  Penn.  St.  237;  425.] 

Powel  V.  Thompson,  4  Desans.  162  ;  as  (a)  Swinb.  pL  5,  s.  6 ;  Wentw.  Off.  Ex. 

in  New  York,  where  the  surrogate  finds  38,  14th  ed. 

that  the  circumstances  of  the  executor  are  (&)  Bichardson  v.  Seise,'  12  Mod.  306 ; 

"precarious,"  or  that  he  has  removed  or  Hill  v.  Mills,  Show.  293;  Ride  v.  Bide,  6 

is  about  to  remove  from  the  state.    Red-  Mod.  239. 
field  L.  ft  P.  of  Surrogates'  Couru,  145. 
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subscribing  the  declaration  and  oath  of  allegiance,  &c.  as  ap- 
pointed by  that  act.  ((;) 

By  statute  9  &  10  W.  8,  c.  32,  persons  denying  the  Trinity, 
Persons  or  asserting  that  there  are  more  Gods  than  one,  or 
tiw^lf-  denying  the  Christian  religion  to  be  true,  or  the  Holy 
ity,  &c.  Scriptures,  shall  be  for  the  second  oflfence  disabled  to 
be  executors.  But  this  statute  is  repealed,  as  far  as  denying  the 
Trinity,  by  statute  63  Geo.  3,  c.  160,  s.  1. 

Also  by  the  statutes  prescribing  the  qualifications  for  offices  (d) 
Personsnot  persons  not  having  taken  the  oaths,  and  complied  with 
for  office,  the  other  requisities  for  qualifying,  who  shall  execute 
their  respective  offices  after  the  time  limited  for  the  performance 
of  those  acts,  shall  incur  the  same  incapacity,  (e) 

By  our  law,  as  well  as  by  the  civil  law,  idiots  and  lunatics 
Noneom-  are  incapable  of  being  executors  or  administrators;  for 
^^'  these  disabilities  render  them  not  only  incapable  of  ex- 

ecuting the  trust  reposed  in  them,  but  also  by  their  insanity  and 
want  of  understanding  they  are  incapable  of  determining  whether 
they  will  take  upon  them  the  execution  of  the  trust  or  not.  (/) 

Therefore  it  has  been  agreed,  that  if  an  executor  become  non 

(c)  See  note  to  Co.  Lit  891  a.  and  write  the  English  language.    2  R.  S. 

(d)  25  Car.  2,  c.  2;  1  Geo.  1,  st  2,  c.  13;  (N.  Y.)  69,  §  8,  as  amended,  Laws,  1830, 
IS  W.  3,  c.  6,  8.  6.  But  see  9  Geo.  4,  c.  230,  §  17;  Laws,  1867,  c.  782,  §  5; 
c.  17.  Laws,  1873,  c.  79.  See  ante,  235,  note  {q). 

(e)  Toller,  33,  84;  4  Burn  E.  L.  123.  What  will  justify  the  rejection  of  one  as 
Bat  it  is  usual  to  pass  in  e.very  session  an  an  executor  or  administrator,  see  Coope 
act  to  idemnify  those  who  have  omitted  to  r.  Lowerre,  1  Barb.  Ch.  45 ;  Shilton's  Es- 
qualify,  &c.  tate,  1  Tuck.  Sur.  73 ;  Elmer  v,  Kechele, 

(/)  Godolph.  pt.  2,  c.  6,  s.  2;  Bac.  5  N.  T.  Sur.  472;  McMahon  r.  Harrison, 
Abr.  Exors.  A.  5;  2  Robert.  183,  134;  6  N.  Y.  443 ;  10  Barb.  659;  Smith  v. 
[Hubbard  J.  in  Thayer  p.  Homer,  11  Met.  Young,  5  Gill,  197;  McGregor  v.  Mc- 
104, 110.  The  necessary  qualifications  of  Gregor,  88  How.  Pr.  456;  S.  C.  8  Abb. 
an  executor  in  New  York  are  that  he  App.  Dec.  92 ;  Perry  r.  De  Wolf,  2  R.  L 
shall  be  of  the  age  of  twenty-one  years  108.  As  to  the  significance  of  "  improvi- 
and  capable  of  making  a  contract ;  that  dence "  in  the  above  statute,  see  McMahon 
he  shall  not  be  an  alien  non-resident  of  v.  Harrison,  6  N.  Y.  443 ;  Coope  v.  Low- 
the  state,  nor  one  convicted  of  an  infa-  erre,  1  Barb.  Ch.  45 ;  Emerson  v.  Bowers, 
mous  crime,  nor  one  whom  the  surrogate,  14  N.  Y.  449.  Of  "  want  of  understand- 
on  proof,  shall  adjudge  incompetent  to  ing,"  see  Shilton's  Estate,  1  Tuck.  Sur. 
execute  the  duties  of  the  trust  by  reason  73 ;  McGregor  v.  McGregor,  1  Eeyes,  133 ; 
of  drunkenness,  dishonesty,  improvidence,  83  How.  Pr.  456 ;  8  Abb.  App.  Dec.  96. 
or  want  of  understanding,  and  the  sur-  The  immoral  character  of  the  executor  is 
rogate*  may,  in  his  discretion,  refuse  to  not  of  itself  sufficient  ground  for  refusing 
grant  letters  testamentary  or  letters  of  to  qualify  him.  Berry  v.  Hamilton,  12  B. 
administration  to  a  person  unable  to  read  Mon.  191.] 
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eompoBy  the  spiritual  court  may,  on  account  of  this  natural  disabil- 
ity, commit  administration  to  another,  (ff") 

iff)  Hill  V,  Mills,  1  Salk.  S6 ;  Eyans  o.  ble  of  dischaiging  the  tniBt,  or  evidently 

Tyler,  2  Robert  128,  134 ;  S.  C.  7  Notes  nnsnitahle   therefor.     Genl.    Sts.   Mass. 

of  Cas.  296.    See  pott,  pt  i.  bk.  y.  c.  hi.  c.  101,  s.  2 ;  Habbard  J.  in  Thayer  v. 

§  Ti.   [In  Massachusetts  the  probate  court  Homer,  11  Met  110 ;  Hassey  v.  Coffin,  I 

may  remoye  an  executor  or  administrator  Allen,  S54 ;  Winship  v.  Bass,   12  Mass. 

who  becomes  insane  or  otherwise  incapa-  199 ;  Drake  v.  Green,  10  Allen,  124.] 
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•  CHAPTER  THE  SECOND. 

OF  THE  APPOINTMENT  OP  BXEOXJTOBS.  —  BY  WHAT  WORDS 

EXBCUTOB8  MAY  BE  APPOINTED. 

Ak  executor  can  derive  his  office  from  a  testamentary  appoint- 
ment only,  (a) 

His  appointment  may  either  be  express  or  constructiye ;  in 
Execator  which  case  he  is  usually  called  executor  according  to  the 
tTtS?*^  ^^^^^>  for,  although  no  executor  be  expressly  nominated 
^^^^'  in  the  will  by  the  word  executor,  yet,  if  by  any  word  or 
circumlocution  the  testator  recommend,  or  commit  to  one  or  more 
the  charge  and  office,  or  the  rights  which  appertain  to  an  executor, 
it  amounts  to  as  much  as  the  ordaining  or  constituting  him  or 
them  to  be  executors.  (J) 

As  if  he  declare  by  his  will  that  A.  B.  shall  have  his  goods 
bywords  after  his  death  to  "pay  his  debts,  and  otherwise  to  dis- 
the  office  or  pose  at  his  pleasure,  or  to  that  effect,  by  this  A.  B.  is 

rightsofan    ^     .  .         ,  v       «      .,     ,  x 

executor :     made  cxccutor.  ({?)     So  if  the  testator  say,  "  I  commit 

(a)  [Allen  J.  in  Hartnett  v,  Wandell,  Carter,  10  B.  Mon.  S27 ;  Wood  v.  Nelson, 

60  N.  Y.  350.]    A  will  (says  the  author  of  9  B.  Mon.  600;  Ex  parte  M'Donnell,  2 

the  Office  of  Execntor,  p.  8,  14th  ed.)  is  Bradf.  Sur.  82 ;  Watson  v.  Mayrant,  1 

the  only  bed  where  an  executor  can  be  be-  Rich.  Eq.  449 ;  Allen  J.  in  Hartnett  v, 

gotten  or  conceived.   According;  to  the  old  Wandell,  60  N.  Y.  350.   The  testator  may 

doctrine,  an  executor  could  not  be  pri-  by  his  will  delegate  the  power  of  naming 

marily  appointed  in  a  codicil.    See  ante,  an  executor  to  another ;  as,  where  the  tes- 

8,  note  (p) ;  [  Whetmore  v,  Parker,  7  Lan-  tator,  by  his  will,  appointed  his  wife  execn- 

sing,  121,  129.]  trix,  and  requested  "  that  such  male  friend 

(6)  Swinb.  pt.  5,  s.  4,  pi.  8 ;  God  /  \  ti.  as  she  may  desire  shall  be  appointed  with 

pt.  2,  c.  5,  8.  2 ;  Wentw.  Off.  Ex.  20, 14th  her  as  executor,"  it  was  held  (Grover  and 

ed. ;  In  the  Goods  of  Manley,  8  Sw.  &  Tr.  Folger  JJ.  dissenting),  that  an  appoint- 

56 ;  In  the  Goods  of  Eraser,  L.  B.  2  P.  ment  of  an  executor  in  pursuance  of  thia 

&  D.  188 ;  [Grant  v.  Spann,  84  Miss.  294 ;  request  was  valid ;  and  that  letters  testar 

Nunn  V.  Owens,  2  Strobh.  (S.  Car.)  101 ;  mentaxy  were  properly  issued  to  him  as 

Carpenter  v.  Cameron,  7  Watts,  51 ;  My-  such.  Hartnett  v,  Wandell,  60  N.  Y.  846 ; 

ers  V.  Daviess,  10  B.  Mon.  394 ;    State  v.  State  v.  Bogers,  1  Houst.  (Del.)  569.  But 

Bogers,   1  Houst.  (Del.)  569 ;   State  v.  see  Bronson's  Will,  1  Tuck.  Sur.  464.] 
Watson,  2  Spears  (S.  Car.),  97;  Carter  v.        (c)  lb.;  Henfrey  v.  Heafiney,  4  Moore 
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all  my  goods  to  the  administration  of  A.  B.,"  ((2)  or  to  'Hhe  dis- 
position of  A.  B. ; "  (e)  in  this  case  he  is  made  executor.  *  And 
where  certain  persons  were  directed  by  the  will  to  pay  debts, 
funeral  charges,  and  the  expenses  of  proying  the  will,  they  were 
held  to  be  clearly  executors  according  to  the  tenor.  (/).  So  where 
the  testator  in  a  codicil  said,  ^^I  appoint  my  nephew  my  residuary 
legatee,  to  discharge  all  lawful  demands  against  my  will,"  the 
nephew  was  admitted  executor,  (g)  So  if  the  testator  say,  ''  I 
make  A.  B.  lord  of  all  my  goods,"  (A)  or  "I  make  my  wife  lady 
of  all  my  goods,"  (i)  or  "  I  leave  all  my  goods  to  A.  B.,"  (k)  or 
"  r  leave  A.  B.  legatary  of  all  my  goods,"  (J)  or  "  I  leave  the  res- 
idue of  all  my  goods  to  A.  B.,"  (m)  it  will  amount  to  the  ap- 
pointment of  such  persons  respectively  as  executors  according  to 
the  tenor,  (n)  But  it  appears  that  the  practice  of  the  prerogative 
court  has  been  to  grant  administration  with  the  will  annexed  to 
the  universal  legatee  of  a  testamentary  paper,  but  not  to  decree 
probate  to  him  as  executor  according  to  the  tenor.  And  Sir  C. 
Cresswell,  on  a  late  occasion,  adhered  to  this  practice,  (o) 

Where  the  testator  gave  divers  legacies,  and  then  appointed 
that,  his  debts  and  legacies  being  paid,  his  wife  should  have  the 
residue  of  his  goods,  so  that  she  put  in  security  for  the  performance 
of  his  will,  this  was  held  by  three  common  law  judges  to  make 
her  executrix.  Q?)     Again,  where  the  will  *  said  nothing  of  the 

P.  C.  C.  33.    So  where  one  said  on  his  (k)  Godolph.  pt.  2,  c  5,  8.  3 ;  Swinb. 

deathbed  to  his  wife  that  she  should  pay  all  pt.  4,  c.  4,  pi.  8. 

and  take  all,  by  this  she  was  executrix.  (l)  lb. 

Brightman  V.  Keighley,  Cio.  Eliz.  43.  (m)  lb.      "I    devise  all    my  personal 

{d)  Godolph.  pt.  2,  c.  5,  s.  3 ;  Bro.  Ex-  goods  to  my  two  daughters  and  my  wife, 

ecutors,  pi.  73.  whom  I  make  executrix  ; "  this  was  holden 

(e)  Pemberton  v.  Cony,  Cro.  Eliz.  164;  to  appoint  them  all  three  executriccs.  Fox- 

Godolph.  pt.  2,  c.  5,  g.  3.    So,  if  he  says,  with  t^.  Tremaine,  Ventr.  102. 

"I  will  that  A.  B.  shall  dispose  of  my  (n)  [In  the  Goods  of  Adamson,  L.  R. 

goods  which  are  in   his  custody/'  he  is  3  P.  &  D.  253.]   In  Androvin  i;.  Poilblanc, 

thereby  made  executor  of  those  parcels  or  3  Atk.  301,  Lord  Hardwicke  said  a  per- 

goods.    lb.  son  named  "unirersal  heir,"  in  a  will, 

(/)  In  the  Goods  of  Fry,  1  Hagg.  SO ;  would  have  a  right  to  go  to  the  ecclesias- 

In  the  Goods  of  Montgomery,  5  Notes  of  tical  court  for  the  probate.    But  it  has 

Cas.  92,  101.    See,  also.  In  the  Goods  of  lately  been  held  otherwise  as  to  a  person 

Almosnino,  2  8w.  &  Tr.  508 ;   In  the  named  aniversal  legatee.    In  the  Goods  of 

Goods  of  GoUett,  Dea.  &  Sw.  274.  Oliphant,  1  Sw.  &  Tr.  525. 

ig)  Grant  v.  Leslie,  3  Phillim.  116.  (o)  In  the  Goods  of  Oliphant,  1  Sw.  & 

{h)  Godolph.  pt  2,  c  5,  s.  3 ;   Swinb.  Tr.  525. 

pt  4,  8.  4,  pi.  3.  ip)  Wentw.  Off.  Ex.  p.  20,   14th  ed. 

(t)  Swinb.  pt  4,  s.  4,  pi.  3.  Bnt  if  the  testator  bequeath  the  residue  of 

[240]     [2411 
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testator's  debts,  but  contained  only  devises  of  real  and  personal 
legacies,  to  be  paid  within  two  months  after  his  death,  and  con- 
cluded, without  any  bequest  of  the  residue  or  express  appointment 
of  executors,  in  these  words,  "I  appoint  A.  B.,  C.  D.,  and  E.  F., 
to  receive  and  pay  the  contents  above  mentioned ; "  Sir  6.  Lee 
held  that  the  persons  so  named  were  executors  according  to  the 
tenor ;  for  they  could  not  receive  and  pay  the  lagacies  without  col- 
lecting in  the  effects ;  and  no  one  can  assent  to  a  legacy  but  he 
that  has  the  management  of  the  estate,  because  legacies  cannot  be 
paid  till  after  the  debts,  and  he  only  who  has  the  management  of 
the  estate  knows  whether  the  assets  are  sufficient.  (9) 

But  where  a  testator,  being  entitled  to  many  shares  in  the  Sun 
Fire  Office,  and  in  the  mines  of  Scotland,  and  a  lease  for  years  of 
a  coal-meter's  place,  gave  the  same,  by  a  will  containing  no  ap- 
pointment of  an  executor,  to  trustees  in  trust  for  his  daughter, 
and  after  several  contingencies  gave  the  remainder  thereof  to  his 
son,  and  if  he  should  die  in  his  minority  without  issue,  gave  the 
remainder  thereof  to  the  trustees  for  their  own  use,  and  gave  all 
the  residue  of  his  estate  to  the  said  trustees,  to  pay  one  moiety 
to  his  daughter,  and  the  other  moiety  to  his  son  ;  Sir  G.  Lee  held 
that  there  were  no  words  in  this  will  that  made  the  trustees  ex- 
ecutors ;  inasmuch  as  they  had  only  power  to  pay  what  was  vested 
in  them  as  trustees  to  the  particular  persons  for  whose  use  they 
held  it,  but  had  not  a  general  power  to  receive  and  pay  what  was 
due  to  and  from  the  estate,  which  is  the  office  of  *an  executor,  (r) 
So  where  the  whole  personal  estate  was  left  to  a  trustee  on  trust 
for  a  specific  purpose,  and  no  executor  was  named  in  the  will,  it 

his  goods  the  debts  discharged,  in  this  case,  lb.  S27 ;  and  Moss  v.  Bardwell,  S  Sw.  & 
according  to  Swinburne,  the  universal  Tr.  187,  as  to  the  distinction  between 
legatary  doth  still  remain  legatary,  and  is  the  offices  of  trustee  and  executor.  [See 
to  receive  his  legacy  at  the  hands  of  the  Knight  v.  Loomis,  30  Maine,  204 ;  Wheat- 
executor  or  administrator.  Swinb.  pt  4,  ley  v.  Badger,  7  Penn.  St.  459 ;  Hunter  v, 
8.  4,  pi.  7.  See  Friswell  v.  Moore,  S  Bryson,  5  Gill  &  J.  483.  Although  the 
Phillim.  138 ;  Hillam  v.  Walker,  1  Hagg.  testator  does  not,  in  his  will,  nominate  an 
71.  In  the  Goods  of  Davis,  3  Curt.  748,  executor  in  express  terms,  but  confides  the 
749,  and  In  the  Gt>ods  of  Toomy,  3  Sw.  &  execution  of  it  to  persons  whom  hedenom- 
Tr.  562,  for  instances  where  a  party  was  inated  trustees,  conferring  on  them  the 
held  not  to  be  executor  according  to  the  rights  belonging  to  execators,  it  amounts 
tenor.  to  a  constructive  appointment  of  them 

(q)  Pickering  v.  Towers,  2  Cas.  temp,  to  the  office ;  and  although  called  trustees 

Lee,  401 ;  S.  C.  Ambl.  364.  by  him,  they  are  also,  according  to  the 

(r)  Boddicott  v,  Dalzeel,  2  Cas.  temp,  tenor  of  the  will,  his  executors.    Myers  o. 

Lee,  294.    See,  also,  Fawkener  v.  Jordan,  Daviess,  10  B.  Mon.  394.] 
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was  held  by  Sir  C.  Cresswell  that  such  trustee  was  not  entitled  to 
probate  as  executor  according  to  the  tenor.  («) 

An  executor  may  be  appointed  by  necessary  implication  ;  as 
where  the  testator  says,  "  I  will  that  A.  B.  be  my  ex-  ^ 
ecutor,  if  C.  D.  will  not ;  "  in  this  case  C.  D.  may  be  ad-  mtj  impii- 
mitted,  if  he  please,  to  the  executorship,  (t)  So  where 
the  testator  gave  a  legacy  to  A.  B.,  and  several  legacies  to  other  per- 
sons, among  the  rest,  to  his  daughter-in-law,  C.  D. ;  immediately 
after  which  legacies  followed  these  words  ;  "  but  should  the  within 
named  C.  D.  be  not  living,  I  do  constitute  and  appoint  A.  B.  my 
whole  and  sole  executrix  of  this  my  last  will  and  testament,  and 
give  her  the  residue ; "  probate  was  decreed  to  C.  D.5  as  execu- 
trix by  implication,  according  to  the  tenor  of  the  will,  (u)  Or  if 
the  testator  supposing  his  child,  his  brother,  or  his  kinsman  to 
be  dead,  say  in  his  will,  '*  Forasmuch  as  my  child,  my  brother, 
$c.  is  dead,  I  make  A.  B.  my  executor,"  in  this  case,  if  the  per- 
son whom  the  testator  thought  dead  be  alive,  he  shall  be  execu- 
tor, (v)  So  where  a  man  made  his  last  will,  and  did  will  thereby, 
that  none  should  have  any  dealings  with  his  goods  until  his  son 
came  to  the  age  of  eighteen  years,  except  J.  S.,  by  *  this  J.  S. 
was  held  to  be  made  executor  during  the  minority  of  his  son.  (w^ 

(»)  In  the  Goods  of  Jones,  2  Sw.  &  Tr.  direct  that  the  estate  shoald  go  immedi- 

155.    Unless  the  court  can  gather  from  ately  into  the  hands  of  legatees,  or  of  one 

the  words  of  the  will  that  a  person  named  or  more  trustees,  for  particular  purposes, 

trustee  therein  is  required  to  pay  the  debts  such  direction  would    be  nugatory  and 

of  the  deceased,  and  generally  to  adminis-  void  ;  and  it  being  a  will  in  which  no  ex- 

ter  his  estate,  it  will  not  grant  probate  to  ecu  tor  is  appointed,  it  would  be  the  duty 

him  as  executor  according  to  the  tenor  of  the  judge  of  probate  to  appoint  an  ad- 

thereof.  In  the  Goods  of  Punchard,  L.  R.  ministrator  with  the  will  annexed,  who 

S  P.  &  D.  369 ;  [Ex  parte  M'Donnell,  2  would  have  all  the  powers  of  an  executor, 

Bradf.  Sur.  32.    Where  a  will,  in  which  and  in  whom  all  the  personal  property 

no  executor  was  appointed,  directed  cer-  would  vest"] 

tain  trustees  named  in  it  to  convert  the  (t)  Godolph.  pt,  2,  c.  5,  s.  3  ;  Swinb.  pt. 

personal  estate  into  money  as  soon  as  4,  s.  4,  pi.  6.    If  the  testator  makes  A.  B. 

might  be  deemed  convenient,  and  out  of  or  C.  D.  his  executors,  in  this  case  they 

the  proceeds  to  pay  debts  and  funeral  ex-  shall  both  be  executors,  for  "  or  "  shall  bo 

penses,  and  an  administrator  with  the  will  construed  "  apd."    Godolph.  pt.  2,  c.  5, 

annexed  was  appointed,  it  was  held  that  s.  3;  c.  3,  s.  1. 

the  direction  to  the  trustees  was  inconsist-  (u)  Naylor  v,  Stainsby,  2  Gas.  temp, 

ent  with  the  duty  imposed  by  law  upon  Lee,  54. 

the  administrator,  and  waa,  therefore,  inop-  (u)  Godolph.  pt.  2,  c.  5,  s.  3;  Swinb. 

entire  and  void.    Dmry  [v.  Natick,  10  pt.  4,  s.  4,  pi.  6. 

Allen,  174.      In  Newcomb  v.  Williams,  9  (w)  Brightman  v.  Keighley,  Cro.  Eliz. 

Met.  533,  534,  Shaw  C.  J.  said :  "  If  a  43.    However,  in  Godolphin,  pt  3,  c.  3,  s. 

testator  were  to  appoint  no  executor,  or  5,  it  is  laid  down  that  if  the  testator  say 
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There  is  a  great  distinction  between  the  office  of  coadjutor,  or 
What  overseer,  and  that  of  executor.  The  coadjutor,  or  over- 
poli^V^"  ^®®^'  ^^  °^  power  to  administer  or  intermeddle  other- 
coadjutor     ji^Q  than  to  counsel,  persuade,  and  advise ;  and  if  that 

or  over-  .  .  .         / 

seer:  dis-  fail  to  remedy  negligence  or  miscarrying  in  the  execu- 
tweenhis  tors,  he  may  complain  to  the  spiritual  court,  and  his 
that^of^ex-  charges  in  so  doing  ought  to  be  allowed  out  of  the  tes- 
^^^^^'  tator's  estate,  (a?)  It  is  therefore  material  to  inquire 
what  words  in  a  will  amount  only  to  an  appointment  as  coadjutor, 
or  overseer.  If  A.  be  made  an  executor,  and  B.  a  coadjutor, 
without  more,  he  is  not  by  this  made  a  joint  executor  with  A.  (y) 
But  if  A.  be  made  executor,  and  the  testator  after  in  his  will  ex- 
presseth  that  B.  shall  administer  also  with  him,  and  in  aid  of 
him,  here  B.  is  an  executor  as  well  as  A.,  and  may  prove  the  will 
alone  as  executor,  if  A.  refuse.  (2)  Where  an  infant  was  made 
*  an  executor,  and  A.  and  B.  overseers^  with  this  condition,  that 
they  should  have  the  rule  and  disposition  of  his  goods,  and  pay- 
ment and  receipt  of  debts  unto  the  full  age  of  the  infant,  by 
this  they  were  held  to  be  executors  in  the  mean  time,  (a)  Where 
the  testator  named  his  wife  his  executrix,  and  A.  B.  to  assist  her, 
it  was  held  that  A.  B.  might  be  executor  according  to  the 
tenor.  (J) 


**  If  mj  son,  A.  B.,  marry  with  C.  D.,  let  to  do  anything  but  hold  the  candle,  while 

him  not  be  my  executor/'  or  "  one  of  my  the  executors  tell  the  deceased's  money, 

'executors/"    this  would  not  hold;    be-  Ridley,  pt.  4,  c  2  ;   4  Burn  E.  L.  126, 

cause  an  "  executor  may  not  be  instituted,  8th  ed. 

nor  the  office  of  executor  inferred,  only  by  (y)  Bro.  Executors,  pi.  73 ;  Wentw.  Off. 
conjecturals.*'  Where  a  testatrix  executed  Ex,  21,  14th  ed.;  Godolph.  pt.  2,  c  2, 
a  will  containing  these  words :  "  I  leave  s.  4.  The  words  in  the  Year  Book,  21  H. 
the  sum  of  one  sovereign  each  to  the  ex-  6,  6,  are,  *'  I  will  that  A.  and  B.  shall 
ecator  and  witness  of  my  will  for  their  be  my  executors,  and  also  that  I.  and  K. 
trouble  to  see  that  everything  is  justly  di-  be  coadjutors  of  the  same  A.  and  B.  to  dis- 
vided,"  but  not  naming  any  executor,  and  tribute  my  goods." 
beneath  the  signature  of  the  testatrix,  and  (z)  Bro.  Executors,  pi.  73 ;  Wentw. 
opposite  the  names  of  the  attesting  wit-  Off.  Ex.  21,  14th  ed.  Where  a  testator 
nesses  were  the  words  "  executors  and  wit-  willed  that  A.  and  B.  should  be  his  execu- 
nesses,"  the  court  held  that  there  was  no  tors,  and  that  I.  and  K.  should  be  the  ex- 
appointment  of  executors.  In  the  Gfoods  ecutors  of  A.  and  B.  to  dispose  of  his 
of  Woods,  L.  R.  1  P.  &  D.  556.  goods,  they  are  all  executors.    Dyer,  4 

{x)  Wentw.  Off.  Ex.  2,  14th  ed.     Sir  pi.  10,  in  marg. 

Thomas  Ridley   takes  occasion  to  wish  (a)  Wentw.  Off.  Ex.  21,  14th  ed. 

that  overseers  might  be  made  of  more  use ;  (6)  Powell  v,  Stratford,  dted  3  Phillim. 

although,  he  says,  they  be  looked  upon  118. 
only  as  candle-holders  ;  having  no  power 
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Although  when  there  is  an  express  appointment  of  an  executor, 
it  is  less  probable  that  there  should  be  an  indirect  ap-  An  execu- 
pointment  to  th^  same  office,  yet  there  is  no  objection,   {enormay 
either  in  principle   or  practice,  to  admit  an  executor  ^®j*ij^ 
according  to  the  tenor  to  probate,  jointly  with  an  ex-   probate 
ecutor  expressly  nominated.     Thus  in   Powell  v.  Strat-  with  an  ex- 
ford,  ((?)   the   testator's    wife  was   expressly  named  as  p^iy*'^" 
executrix ;  and  Lord  H.  was  to  assist  her,  but  he  was  not  °o™*°*^«<^- 
called  executor ;  the  court  said  he  might  be  so  according  to  the 
tenor.     So  in  a  modern  case  ((2}  the  deceased  left  a  will  and  four 
codicils ;  and  in  the  will  named  certain  persons  executors,  and  his 
nephew  residuary  legatee.     In  the  last  codicil,  dated  at  a  time 
when  his  nephew  was  on  the  point  of  attaining  twenty-one  years, 
the  words  were,  "  I  appoint  my  nephew  my  residuary  legatee  to 
discharge  all  lawful  demands  against  my  will  and  codicils  signed 
of   different  dates."'      It  was   held   that  the   nephew  should  be 
joined  in  the  probate.  («)     And  in  a  subsequent  case,  where  an 
executor  was  expressly  nominated  for  general  purposes,  another 
person  was  held  to  be  executor,  according  to  the  tenor,  for  limited 
purposes.  (/) 

*  Again,  in  a  case  where  a  person  had  been  expressly  ^  general 
appointed  executor  for  a  limited  purpose  in  a  will,  it  was  pent  bj 
held  that  he  was  appointed  general  executor  by  a  codicil,   lion  after 
by  implication  merely,  without  express  words.  (^)  Snitcff^" 

In  another  case,  where  a  person  by  his  will  directed  ^°®* 
that  the  legatees  should  appoint  two  persons  to  execute  Appointee 
his  testamentary  bequests,  probate  was  granted  in  the 
prer(^ative  court  to  the  nominees  as  executors ;   and  on  that 
occasion  the  deputy  registrar  informed  the  court  that,  in  practice, 
instances  had  frequently  occurred  of  granting  probates  to  persons 
nominated  by  those  authorized  by  the  testator  so  to  nominate.  (K) 

(c)  Prerog.  1803,3  Phillim.  118.  See,  (A)  In  the  Goods  of  Cringan,  1  Hagg. 
■Ifo,  Collard  v.  Smith,  Prerog.  1799,  lb.  548.  The  testator  in  this  case  died  in 
117.  Scotland;  and  Sir  John  Nicholl  said  he 

(d)  Grant  v.  Leslie,  3  Phillim.  116.  was  informed  that  such  a  provision,  as  to 
(«)  If  a  man  makes  J.  N.  his  executor,    the  appmntment  of  executors,  is  not  verj 

and  devises  goods  to  him,  and  to  W.  S.  to  unusual  in    that  country.     See  In  the 

derise  for  his  soul,  W.  S.  is  executor  of  Goods  of  Ryder,  2  Sw.  &  Tr.  127,  where 

these  goods  by  these  words  as  well  as  J.  the  person  authorised  to  nominate  had 

N.  IS.    Bro.  Executors,  pi.  98.  nominated    himself,    and    probate    was 

(/)  Lynch  v.  Bellew,  3  Phillim.  424.  granted  to  him.    [Allen  J.  in  Hartnett  v. 

Ig)  In  the  Goods  of  Aird,  1  Hagg.  886.  Wandell,  60  N.  Y.  346, 351, 852.] 
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And  it  has  been  held  that  the  new  wills  act  does  not  preclude 
this  practice,  (f) 

An  executor  may  be  appointed  solely,  or  in  conjunction  with 
Several  others ;  but  in  the  latter  case  they  are  all  considered  in 
executors,  law  in  the  light  of  an  individual  person.  (A)  Likewise 
a  testator  may  appoint  several  persons  as  executors  in  several  de- 
grees ;  as  where  he  makes  his  wife  executrix,  but  if  she  will  not  or 
cannot  be  executrix,  then  he  makes  his  son  executor ;  and  if  his  son 
will  not  or  cannot  be  executor,  then  he  makes  his  brother,  and  so 
Substi-  on.  (l)  In  which  case  the  wife  is  said  to  be  instituted 
ecutora.  executor  in  the  first  degree,  B.  is  said  *  to  be  mbstituted 
in  the  second  degree,  C.  to  be  svistituted  in  the  third  degree,  and 
so  on.  (rri)  It  must  be  observed,  that  if  an  instituted  executor 
once  accepts  the  office,  and  afterwards  dies  intestate,  the  substi- 
tutes, in  what  degree  soever,  are  all  excluded ;  because  the  con- 
dition of  law  (if  he  will  not  or  cannot  be  executor)  was  once 
accomplished  by  such  acceptance  of  the  instituted  executor,  (n) 
But  where  a  testator  appoints  an  executor,  and  provides  that  in 
case  of  his  death  another  should  be  substituted ;  on  the  death  of 
the  original  executor,  although  he  has  proved  the  will,  the  execu- 

(i)  Infra,  247,  note  (r).  as  sach  executor,  then  and  in  snch  case  I 

{k)  Toiler,  37.    See  post,  pt.  iii.  bk.  i.  appoint  mj  nephew  Eardley  execntor,  to 

ch.  II.;  [Ames  J.  in  Ames  v.  Armstrong,  act  only  during  such  time  as  the  said 

106  Mass.  18.]  Charles  shall  be  resident  abroad,  or  other- 

(/)  Swinb.  pt.  4,  s.  19,  pi.  1 ;  Godolph.  wise  incapable  of  acting,"  and  the  nephew 

pt.  2,  c.  4.  8.  1.    So  where  a  testator  ap-  Charles  died  in  lifetime  of  the  testatrix, 

pointed  his  son  sole  executor,  but  in  the  probate  was  granted  by  Sir  John  Dodson 

event  of  his  going  abroad,  or  being  or  re-  to  the  nephew  Eardley,  as  executor.    In 

maining  abroad  for  upwards  of  two  calen-  the  Goods  of  Wilmot,  2  Robert.  579 ;  In 

dar  months,  then  he  appointed  B.  his  ex-  the  Goods  of  Langford,  L.  R.  1  P.  &  D. 

ecutor,  and  the  son  after  the  death  of  the  458.  In  that  case  an  appointment  of  A.  as 

testator  went  abroad  without  taking  pro-  executor,  and  "  in  case  of  his  absence  on 

bate  and  there  remained.  Sir  J.  P.  Wilde  foreign  duty,"  of  B.  as  cxecatrix,  was 

granted  probate  to  B.,  but  reserved  power  held  to  be  an  appointment  of  B.  as  substi- 

to  the  son  to  prove  the  will.    In  the  Goods  tuted  executrix  in  the  event  of  A.*s  ab- 

of  Lane,  33  L.  J.,  P.  M.  &  A.  185.  senoe  from  the  country  when  the  necessity 

(m)  The   substituted    execntor  cannot  for  proving  the  will  arose.    A.  was  in 

propound  the  will,  till  the  person  first  England  at  the   time   of  the    testator's 

named  executor  has  been  cited  to  accept  death,  but  was  absent  on  foreign  service  in 

or  refuse  the  office.    Smith  v.  Crofts,  2  her  majesty's  navy  when  the  application 

Cas.  temp.  Lee,  557.    But  where  a  testa-  for  probate  was  made,  and  was  likely  to  be 

trix  appointed  her  nephew  Charles  her  ex-  absent  for  some  years;  probate  was  granted 

ecutor,  "  but  in  case  he  shall  happen  at  to  B. 

the  time  of  my  decease  to  be  abroad,  or  (n)  Swinb.  pt.  4,  s.  19,  pi.  10;  Godolph. 

from  any  other  cause  incapable  of  acting  pt.  2,  c  4,  s.  2. 
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tor  so  substituted  may  be  admitted  to  the  office,  if  it  appear  to 
have  been  the  testator's  intention  that  the  substitution  should 
take  place  on  the  death  of  the  original  executor,  whether  happen- 
ing in  the  testator's  lifetime  or  afterwards,  (o) 

*  A  man  may  by  his  will  substitute  another  legatee  or  executor, 
if  the  first  should  by  treason  forfeit  during  the  life  of  the  testator ; 
but  if  he  means  to  extend  this  beyond  the  term  of  his  own  life, 
it  will  not  take  effect ;  for  if  it  should,  it  would  be  a  plain  evasion 
of  the  statute  of  Hen.  8,  and  other  acts  made  concerning  trea- 
son, (p) 

In  a  late  case,  (j)  a  testatrix  appointed  A.  and  B.  executors  of 
her  last  will,  and  '^in  case  of  the  death  of  either  of  Several 
them,"  empowered  the  survivor  to  appoint  another,  "  so  ^fh^"er 
that  there  should  continue  to  be  two  executors."    Upon   l^  survivor 

^         to  appoint 

the  death  of  A.,  B.  appointed  C.  executor  to  act  with  afresh  one. 
him ;  C.  did  not  take  probate  during  the  lifetime  of  B.,  and  it  was 
held  by  Sir  H.  Jenner  Fust,  that  probate  might  pass  to  C,  and 
that  he  might  appoint  another  executor  to  act  with  him.  So 
where  a  testator  bequeathed  his  estate  in  trust  to  F.  and  G.,  who 
were  nominated  executors,  with  directions  conjointly  with  the 
testator's  wife  to  appoint  a  third  person  as  trustee  and  executor, 
it  was  held  by  Sir  H.  Jenner  Fust  that,  though  there  was  no 
probability  of  agreement  between  F.  and  G.  and  the  testator's 
wife  in  the  choice  of  such  third  person,  the  appointment  of  ex- 
ecutors was  not  thereby  void,  but  that  F.  and  G.  were  entitled  to 
probate,  with  a  power  reserved  for  the  third  person  when  ap- 
pointed, (r) 

(o)  In  the  Goods  of  Lighton,  1  Hagg.  probate  coald  be  decreed  only  to  a  person 

235 ;  In  the  Goods  of  Johnson,  1  8w.  &  named  in  a  duly  executed  testamentary 

Tr.  17.    So  he  may  be  admitted  if  the  in-  paper.    But  the  court  said  the  case  was 

tention  is  that  the  substituted  executor  not  like  one  where  a  testator,  in  his  will, 

shall  be  executor,  if  the  original  executor  reserves  to  himself  a  power  to  deal  here- 

cannot  or  will  not  act,  and  the  latter  dies  after  with  his  will  by  writings  not  duly 

in  the  testator's  lifetime.     In  the  Goods  of  executed.      See   ante,  100.      [The  valid- 

Betts,  30  L.  J.,  P.  M.  &  A.  167.    See,  fur-  Ity  of  an  appointment  of  an  executor, 

ther,  as  to  substituted  executors.  In  the  under  a  delegation  of  power,  has  been  af- 

Goods  of  Foster,  L.  R.  2  P.  &  D.  304.  firmed  by  the  courts  in  Delaware.      By 

ip)  By  Lord  Hardwicke,  in   Carte  v,  a  will  made  in  the  state  of  Delaware, 

Carte,  3  Atk.  180.  by  a  citizen  of  that  state,  the  testator, 

(g)  In  the  Goods  of  Deichman,  3  Curt,  in  the  event  of  the  executor  named  by 

123.  him  relinquishing  the  trust,  authorized 

(r)  Jackson  v.  Paulet,  2  Robert.  344.  the  orphan's  court  of  the  city  and  county 

It  was  objected  that,  under  the  wills  act'  of  Philadelphia  to  name  a  suitable  person 

[247] 


288  OF  THE  APPOINTMENT  OF  EXEOUTOBS.      [PT.  I.  BK.  m. 

Appoint-  Where  the  testator  in  his  will  appointed  two  persons 

executorsi  his  executors,  and  in  a  codicil  named  his  wife  ^^sole 

revoked  by  executrix  of  this  my  will,"  the  court  held  that  the  ap- 

namfng  a  pointment  of  executors  in  the  will  was  revoked.  («) 

ecSo^f '^'"  *  -^^  appointment  of  "  A.  as  my  executor  with  any  two 

appoint-  of  my  sons,"  was  held  bad,  as  to  the  sons,  for  uncer- 

ment  bad       j    •    j       y -n 

for  unce^     tainty.  (t) 

taintj. 

as  executor.    Upon  the  relinquiBhment  of  (a)  In  the  Gk)od8  of  Lowe,  3  Sw.  &  Tr. 

the  trust  bj  the  executor  appointed  hj  the  478 ;  In  the  Goods  of  Baily,  L.  R.  1  P. 

will,  the  orphan's  court  of  Philadelphia  &  D.  628.    Bat  a  reappointment  in  a 

named  a  person  for  the  office ;  and  letters  subsequent  will  of  one  of  the  executors 

testamentary  were  issued  to  the  nominee  named  in  a  former  will  with  a  new  co-ex- 

by  the   register  of  New  Castle  county,  ecutor  is  no  reTocation  of  the  appointment 

The  court  held  that  he  was  the  executor  of  executors  in .  the  first  will.     In  the 

of  the  will,  and  that  letters  testamentary  Goods  of  Leese,  31  L.  J.,  P.  M.  &  A. 

were  properly  issued  to  him,  instead  of  169. 

letters  of  administration  with  the  will  an-  (t)  In  the  Goods  of  Baylis,  S  Sw.  &  Tr. 

nexed.    State  v,  Rogers,  1   Houst.  Del.  613. 
569  ;  Allen  J.  in  Hartnett  v.  Wandell,  60 
N.  Y.  346,  352.] 
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♦  CHAPTER  THE  THIRD, 

IN  WHAT  WAYS  THE  APPOINTMENT  OF  BXBCUTOB  MAY  BE 

QUALIFIED. 

The  appointment  of  an  executor  may  be  either  absolute  or  qual- 
ified. It  may  be  absolute  when  he  is  constituted  certainly,  imme- 
diately, and  without  any  restriction  in  regard  to  the  testator's 
effects,  or  limitation  in  point  of  time,  (a)  It  may  be  qualified,  by 
limitations  as  to  the  time  or  place  wherein,  or  the  subject-matter 
whereon,  the  office  is  to  be  exercised ;  or  the  creation  of  the  office 
may  be  conditional. 

It  may  be  qualified  by  limitations  in  point  of  time,  inasmuch 
as  the  time  may  be  limited  when  the  person  appointed   ^  Limits- 
shall  besdn,  or  when  he  shall  cease,  to  be  executor.    Thus  tions  in 
if  one  appoint  a  man  to  be  his  executor  at  a  certain  time,   time: 
as  at  the  expiration  of  five  years  after  his  death,  (()  or  as  to  when 
at  an  uncertain  time,  as  upon  the  death  or  marriage  of-  tor  shall 
his  son,  (c)  this  is  a  good  appointment.     Where  the  de-  execute  his 
ceased  appointed  two  executors,  and,  in  case  of  the  death  ^^^' 
of  either  of  them,  appointed  two  others  to  be  executors  in  their 
stead ;  on  the  death  of  the  original  executor  who  had  alone  proved 
the  will,  the  substituted  executors  were  admitted  to  the  office,  (^d) 
So  if  a  man  appoints  his  son  to  be  executor  when  he  shall  come  to 
full  age,  (e)  such  qualified  appointment  is  good  ;  and  in  the  mean 
time  he  has  no  executor.     Again,  the  testator  may  appoint  the 
executor  of  A.  to  be  his  executor  ;  and  *  then  if  he  die  before  A. 
he  has  no  executor  till  A.  die.  (/)     So  a  man  may  make  A.  and  B. 
his  executors,  and  appoint  that  A.  shall  not  intermeddle  during 

(a)  Toller,  36.  prored.    See,  also,  accord.  In  the  Goods 

(b)  Swinb.  pt.  4,  a.  17,  pi.  1 ;  Wentw.    of  Johnson,  1  Sw.  &  Tr.  17. 

Off.  Ex.  2S,  14th  ed.  (e)  Wentw.  Off.  Ex.  22,  23,  14th  ed. 

(c)  Swinb.  pt.  4,  s.  17,  pi.  4.  (/)  Wentw.  Off.  Ex.  22,  23,  14th  ed. ; 
{d)  In  the  Gkx>ds  of  Lighton,  1  Hagg.    Qodolph.  pt  2,  c.  2,  s.  4;  Graysbrook  v, 

285.    A  proxj  of  consent  was  exhibited    Fox,  Plowd.  281. 
from  the  original  executor  who  had  not 

voui.  19  [249]     [260] 
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the  life  of  B.,  and  by  this  they  shall  be  executors  successively,  and 
"to  when  not  jointly.  (^)  Likewise  the  testator  may  appoint  a 
cease:  person  to  be  his  executor  for  a  particular  period  of  time 
only,  as  during  five  years  next  after  his  decease,  (A)  or  during  the 
minority  of  his  son,  or  the  widowhood  of  his  wife,  (%)  or  until  the 
death  or  marriage  of  his  son.  (&)  In  a  case  (Q  where  a  widow 
was  appointed  executrix  and  residuary  legatee  for  life,  with  re- 
mainder, as  to  the  residue,  to  the  nieces  of  the  testator,  and  by 
a  codicil  it  was  provided,  that  in  case  she  thought  proper  to  marry 
again  she  and  the  nieces  should  agree  on  proper  persons  to  be 
trustees,  to  whom  she  was  directed  to  assign  all  the  real  and  per- 
sonal estate,  in  trust  for  the  uses  of  the  will,  but  so  as  not  to  be 
liable  to  the  debts,  or  subject  to  the  power,  of  her  second  hus- 
band, it  was  held  that  her  executorship  expired  on  her  second 
marriage, 
in  these  In  these  cases,  if  the  testator  does  not  appoint  a  per- 

cases  an  ... 

adminis-  SOU  to  act  before  the  period  limited  for  the  commence- 
be  appohit-  meut  of  the  pffice  on  the  one  hand,  or  after  the  period 
beM^^  limited  for  its  expiration  on  the  other,  the  court  of  pro- 
Stor^thr  ^^^  ^*y  commit  *  administration  to  another  person, 
executor-     until  there  be  an  executor,  or  after  the  executorship  is 

ship  18 

ended.  ended.  ^971^ 

In  like  manner,  the  appointment  may  be  limited  in  point  of 
2.  Limitar-  place ;  as  thus,  the  testator  may  make  A.  his  executor 
point  of  ^^^  bis  goods  in  Cornwall,  B.  for  those  in  Devon,  and  C. 
place.         £qj.  those  in  Somerset ;  (n)  or  he  may  make  different 

ig)  Wentw.  Off.  Ex.  31,  14th  ed.;  Bro.  opinion   similar   to  that  of  Shelley  J. 

Ezecntors,  155.     Bnt  where  two  were  abore. 

made  executors  with  a  proviso  or  clause,  (A)  Swinb.  pt  4,  s.  17,  pi.  1. 

that  one  of  them  should  not  administer  (i)  Wentw.  Off.  Ex.  29, 14th  ed. ;  Go* 

the  goods,  this  was  held  void  for  repng-  dolph.  pt.  2,  c  2,  s.  3  ;   Carte  v.  Carte,  3 

nancy  by  Bmdenel  and  Englefield  JJ. ;  Atk.  180;  Femberton  v.  Cony,  Cio.  Elis. 

but  Fitzherbert  J.  waa  of  mind  that  it  164. 

was  not  void,  nor  utterly  repugnant,  for  {k)  Swinb.  pt  4,  s.  17,  pi.  4. 
the  other  might  join  in  suits,  though  not  (l)  Bond  v.  Faikney,  2  Cas.  t.  Lee,  371. 
administer;  and  Shelley  J.  was  of  a  third  (m)  Swinb.  pt  4,  a.  17,  pi.  2;  Plowd. 
opinion,  different  from  all  the  rest,  viz,  279,  281.  This  will  be  an  administration 
that  there  was  a  repugnancy,  but  the  last  cum  testamento  annexo,  and  the  person  en- 
clause  should  control  the  premises,  and  so  titled  to  it  will  be  discovered  by  referring 
this  one  only  should  be  executor.  Anon,  to  the  rules  respecting  that  species  of  ad- 
Dyer,  3  6;  Wentw.  Off.  Ex.  ubi  supra,  ministration.  See /lost,  pt  I.  bk.T.ch.iii. 
See,  also,  Bro.  Executors,  9,  citing  3  §  i. 
Hen.  6,  6,  7,  where  Martin  J.  givee  an  (n)  Swinb.  pt  4,  s.  18,  pi.  1 ;  Godolpb. 
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executors  for  his  goods  in  different  dioceses,  or  different  prov- 
inces ;  (o)  or,  which  seems  more  rational  and  expedient,  he 
may  so  divide  the  duty  when  his  property  is  in  various  coun- 
tries, (p) 

Again,  the  power  of  an  executor  may  be  limited  as  to  the  sub- 
ject-matter upon  which  it  is  to  be  exercised.  Thus,  the  s.  Limita- 
testator  may  make  A.  his  executor  for  his  plate  and  Ihe^^sub-^ 
household  stuff,  B.  for  his  sheep  and  cattle,  C.  for  his  Ject-matter. 
leases  and  estates  by  extent,  and  D.  for  his  debts  due  to  him.  (jj) 
So  a  *  person  may  be  made  executor  for  one  particular  thing  only, 
as  touching  such  a  statute  or  bond,  and  no  more,  (r)  And  the 
same  will  may  contain  the  appointment  of  one  executor  for  gen- 
eral, and  another  for  limited  purposes.  («)  But  although  a  testa- 
tor may  thus  appoint  separate  executors  of  distinct  parts  of  his 
property,  and  may  divide  their  authority,  yet  quoad  creditors 
they  are  all  executors,  and  as  one  executor,  and  may  be  sued  as 
one  executor.  (^) 

pt.  2,  c.  2,  8.  3 ;  Wentw.  Off.  Ex.  29,  14th  ing  a  similar  grant  to  them,  this,  it  should 

ed. ;  Bro.  Executors,  2,    155 ;   Anon.   2  seem,  would  not  affect  the  validity  of  the 

Sid.  114,  per  tot  cur,;  Spratt  v.  Harris,  4  probate.  3  Sw.  &  Tr.  269. 

Hagg.  408,  409.  (^  Djer,  4  a ;  Wentw.  Off.  Ex.  29, 

(o)  Swinb.  pt.  4,  8.  18,  pi.  4.  14th  ed. ;  Godolph.  pt  2,  c  3,  pi.  2,  3; 

(/>)  Toller,    36;    4    Hagg.    408,    489.  Bro.  Executors,  155 ;  Austre  o.  Audlej,  I 

Where  a  testator  appointed  a  man  who  Roll.  Abr.  914,  S.  pi.  4.    See,  however, 

was  resident  in  Portugal,  to  be  his  execu-  the  judgment  of  Lord  Hardwicke  in  Owen 

tor  *'  in  Portugal,"  it  was  held  that  the  v.  Owen,  1  Atk.  495 ;  contra,  post,  pt.  iii. 

words  "  in  Portugal "  were  equivalent  to  bk.  i.  ch.  ii. 

"for  Portugal,"  and  that  such  executor  (r)  Wentw.  Off.  Ex.29,  14th  ed. ;  Da- 
was  not  entitled  to  probate  in  this  coon-  vies  v.  Queen*8  Proctor,  2  Robert  413. 
try.  Velho  v.  Leite,  3  Sw.  &  Tr.  456.  But  when  the  testator  said,  '  I  make  my 
See,  also,  In  the  Goods  of  Pulman,  3  Sw.  wife  mj  full  and  whole  executrix  of  all 
&  Tr.  269.  Again,  where  W.  made  a  my  cattle,  com,  and  movable  g^ods,"  and 
will  in  England  in  1861,  and  appointed  said  nothing  of  what  should  be  done  with 
B.  and  C.  executors  thereof,  and  in  May,  the  residue  of  his  estate,  as  leases  and 
1863,  being  in  India,  he  made  a  codicil,  debts,  Jones  and  Croke  JJ.  held  that 
and  on  the  9th  of  June  executed  a  paper,  she  was  sole  and  absolute  executrix  for 
whereby  he  appointed  E.  and  F.  "  my  ex-  the  whole  estate,  as  well  leases  and 
ecutors  in  this  country ; "  the  court  held  debts  as  other  things ;  but  Berkeley  J. 
that  the  context  of  the  paper,  giving  the  thought  that  she  was  a  special  execu- 
testator's  reasons  for  the  appointment  of  trix  for  the  things  named,  and  not  a  gen- 

E.  and  F.,  showed  that  he  did  not  mean  eral  executrix.  Rose  v.  Bartlett,  Cro.  Car. 
them  to  have  any  power  over  his  property  293. 

in  England,  and  granted  probate  to  B.  (s)  Lynch  v.  Bellew,  3   Phillim.  424. 

and  C.  without  reserving  power  to  E.  and  [See  Hunter  v.  Bryson,  5  Gill  &  J.  483.] 

F.  In  the  Goods  of  WaUich,  3  Sw.  &  Tr.  (t)  Rose  v.  Bartlett,  Cro.  Car.  293. 
428.    If  power  had  been  reserved  of  mak- 
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Lastly,  the  appointment  may  be  conditional ;  and  the  condition 
4.  The  ap-  ^^7  ^  either  precedent  or  subsequent,  (w)  Thus  it 
pointment  may  be,  that  he  give  security  to  pay  the  legacies,  and 
oondi.  in  general  to  perform  the  will,  before  he  acts  as  execu- 
tor, (x)  In  Alice  Frances*  case,  (y)  the  testator  willed 
that  if  his  wife  suffered  J.  S.  to  enjoy  Blackacre  for  three  years, 
then  she  should  be  his  executor  ;  but  if  she  disturbed  J.  S.,  then 
he  made  his  son  executor.  It  was  held  in  C.  B.  by  all  the  •jus- 
tices (the  Lord  Anderson  at  first  dissentiente^  that  she  was  execu- 
trix presently  ;  for  this  should  not  be  construed  a  condition  prece- 
dent, but  as  a  condition  to  abridge  her  power  to  be  executrix, 
if  she  perform  it  not. 

In  a  case  where  an  executor  was  appointed,  provided  he  proved 
the  will  within  three  calendar  months  next  after  the  death  of  the 
deceased,  it  was  held,  that  in  computing  the  time,  the  day  of  the 
death  was  to  be  excluded,  (z)  But  if  he  fails  to  prove  the  will 
within  three  months,  his  appointment  is  void  (at  all  events  if 
there  be  substituted  executors),  though  the  failure  were  through 
the  inadvertence  of  his  solicitor,  and  though  he  has  acted  in  the 
execution  of  the  trusts  of  the  will,  (a) 

It  is  not  thought  expedient  to  go  farther  into  the  law  of  con- 
ditional appointments  of  executors,  which  the  reader  will  find  fully 
discussed  in  Swinburne  (6)  and  Godolphin.  (<?)  The  parts  of  the 
subject  which  seem  necessary  to  be  introduced  into  this  treatise 
will  be  found  subsequently,  when  conditional  legacies  are  con- 
sidered, (i) 

(ti)  Wentw.    Off.  Ex.    23,    Uth    ed. ;  him  one  of  my  execnton/' it  was  held  that 

Godolph.  pt.  2,  c  2,  8.  1.    Should  the  ex-  C.  could  not  administer,  or  be  executor, 

ecutorship  be  determined  by  a  breach  of  before  he  paid  the  debts.    Stapleton  v. 

the  condition,  yet  all  acts  done  by  the  ex-  Truelock,  3  Leon.  2,  pi.  6. 

ecator  in  pursuance  of  his  office,  before  (y)  Dyer,  4,  pi.  8,  in  margin ;  Wentw. 

•uch  condition    broken,  are   good.     Go-  Off.  Ex.  28, 14th  ed. ;  S.  0.  sembU,  by  the 

dolph.  pt.  2,  c.  2,  s.  1.    Bee  past,  pt.  i.  bk.  name  of  Jennings  v.  Gower,  Cro.  Eliz. 

^1,  ch.  III.  219  ;  S.  C.  1  Leon.  229. 

{x)  Godolph.  pt.  2,  c.  2,  8.   1 ;  Wentw.  (z)  In  the  Goods  of  Wilmot,  1  Cart  1. 

Off.  Ex.  28,  Uth  ed.    Where  A.  made  B.  (a)  In  the  Goods  of  Day,  7  Notes  of 

and  C.  executors,  and  added,  "  I  will  that  Cas.  553.    See,  also,  In  the    Goods  of 

0.  shall  pay  my  other  executor  all  such  Lane,  33  L.  J.,  P.  M.  &  A.  185 ;  ante, 

debts  as  he  owes  me,  before  he  meddle  245,  note  (/). 

with  anything  of  this  my  will,  or  take  any  (6)  Pt.  4,  s.  5-16. 

advantage  of  this  my  will  for  the  discharge  (r)  Pt.  I,  c.  13, 14 ;  pt.  2,  c.  2. 

of  the  same  debts,  for  that  I  have  made  (d)  Past,  pt.  iii.  bk.  iii.  ch.  ii.  §  tx. 
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•CHAPTER  THE  FOURTH- 

IN  WHAT  GASES  THE  APPOINTED  BXBCUTOB  MAT  TRANSMIT 

HIS  APPOINTMENT. 

Although  the  executor  cannot  assign  the  executorship,  (a) 
yet  the  interest  yested  in  him  by  the  will  of  the  deceased  may, 
generally  speaking,  be  continued  and  kept  aliye  by  the  will  of  the 
executor ;  so  that  if  there  be  a  $ole  executor  of  A.,  the  i.  Where 
executor  of  such  executor  is,  to  all  intents  and  purposes,  Bofe'^xecn* 
the  executor  and  representative  of  the  first  testator.  (J)  ^^^^Jj^ 
But  if  the  first  executor  dies  intestate,  then  his  admin-  'JP'J"°*» 

'  .    ,  the  first 

istrator  is  not  such  a  representative,  but  an  administrator  testator: 
de  bants  non  of  the  original  testator  must  be  appointed  by  the 
court  of  probate ;((?)  for  the  power  of  an  executor  is  founded 

(a)  Bedell  v.  CoDstable,  Yaugh.   182.  Der.  &  Bat  (N.  Car.)  Eq.  199.]    Swpott, 

[As  to  assigning  the  right  to  administer,  pt.  in.  bk.  i.  ch.   in.  as  to  whether  a 

see  417,  note  (o).]  power  given  to  an  executor  is  transmissi- 

(6)  Com.  Dig.  tit.  Adminiatration,  G.,  ble  to  his  ezecntor.  [Post,  959.  It  is  pro- 
tit.  Administration,  B.  6 ;  Toachst  464 ;  vided  by  statute  in  Pennsylvania  that  the 
Wankford  o.  Wankford,  1  Salk.  308  ;  stat.  executor  of  a  deceased  executor  shall  in  no 
25  Edw.  3,  St.  5,  c.  5 ;  Wentw.  Off.  Ex-  case  be  deemed  executor  of  the  first  testa- 
ecntor,  461,  14th  ed. ;  Bro.  Administrator,  tor.  Act  of  15th  March,  1832,  Purd.  Dig. 
pi.  7  ;  2  BI.  Com.  506;  [Carroll  t;.  Con-  (ed.  1847),  1002;  (ed.  1853),  p.  189.  So 
net,  2  J.  J.  Marsh.  195  ;  Navigation  Com-  it  is  provided  by  statute  in  Massachusetts 
pany  v.  Green,  3  Dev.  (N.  Car.)  Law,  that  the  executor  of  an  executor  shall  not, 
434 ;  post,  959 ;  ODriscoU  v.  Fishburne,  as  such,  administer  the  estate  of  the  first 
1  Nott  &  McC.  77.  An  action  for  a  leg-  testator.  Genl.  Sts.  c.  93,  §  9.  See 
acy  under  the  will  of  the  first  testator  Waters  v.  Stickney,  12  Allen,  9,  per  Gray 
cannot,  in  Pennsylvania,  be  maintained  J. ;  Farwell  v.  Jacobs,  4  Mass.  634.  In 
against  the  executor  of  an  executor.  Gil-  Maine,  the  duties  and  liabilities  of  an  ex- 
iiland  v.  Bredin,  63  Penn.  St.  393.]  The  ecutor  at  his  decease  devolve  upon  the 
rule  is  the  same,  though  the  original  pro-  administrator  with  the  will  annexed  of 
bate  was  a  limited  one.  In  the  Goods  of  the  estate  of  his  testator,  and  not  upon  the 
Beer,  2  Robert.  349.  [An  executor  of  an  executor  of  the  executor.  Prescott  «. 
executor  may  prove  the  will,  and  aocept  MorN,  64  Maine,  422 ;  S.  C.  62  Maine, 
the  oflBce  of  executor  of  his  testator,  and  447.  As  to  Maryland,  see  Scott  v.  Fox, 
lenonnoB  the  executorship  of  the  will  of  14  Md.  388.] 
the  first  testator.    Worth  v.  M' Arden,  1  (c)  Bro.  Abr.  Administrator,  pi.  7 ;  Com. 
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upon  the  special  confidence  and  actual  appointment  of  the  de- 
ceased ;  and  such  executor  is  therefore  allowed  to  transmit  that 
power  to  another,  in  whom  he  has  equal  confidence ;  and  sp  long 
as  the  chain  of  representation  is  unbroken  by  any  intestacy,  the 
ultimate  executor  is  the  representative  of  every  preceding  testator, 
bat  his  But  the  administrator  of  the  executor  *  is  merely  the 
tmtor^does  0®^©^  of  the  court  of  probate,  and  has  no  privity  or  rela- 
no^:  tion  to  the  original  testator,  being  only  commissioned  to 

administer  the  efiEects  of  the  intestate  executor,  and  not  of  the 
original  testator.  ((2) 

the  execa-  ^^  *^®  ^^^  executor  should  die,  without  having  proved 
executor*  the  will,  (e)  the  executorship  is  not  transmissible  to  his 
does  not      executor,  but  is  wholly  determined,  and  an  administrator 

represent  ''  . 

the  first  cum  testamento  annexo  must  be  appomted.  (/) 

unless  the  ^  married  woman,  being  executrix,   may  continue 

tOT  proves  *^®  chain  of  representation,  by  making  her  own  exec- 

the  will.  utor.  (^) 

Tnmsmis-  In  Barr  V.  Carter,  (K)  Elizabeth  Chapman,  a  married 
eciSoraUp'  woman,  made  a  will,  merely  executing  a  power  given 
by  KfeiM    jjgj,  jjy  ^Yx^  marriage  settlement,  but  she  also  went  on  to 

Dig.  Administrator,  B.  6. ;  2  Bl.  Com.  law,  of  the  property  in  his  hands,  as  ftdmin- 

506.    Thus,  it  was  held  that  the  adminis-  iatrator,  to  him  as  administrator  de  bonis 

tratrix  of  an  executrix  could  not  sue  for  nan.  Thomas  v.Wood,  1  Md.  Ch.  Dec.  296.] 

the  double  value  of  lands  held  over,  after  («)  But  if  administration  cum  testamento 

notice  to  quit  under  a  demise  from  the  tes-  annexo  has  been  granted  under  his  letter 

tator,  contrary  to  stat.  4  Geo.  2,  c.  28,  of  attorney  for  his  use  or  benefit  to  an- 

without   taking   out    administration    de  other,  it  ia  the  same  thing  as  if  he  had 

bonii  fioR,  even  though  the  tenant  had  at-  proved  the  will  himself.    In  the  Goods  of 

tomed  to  her.    Tingrey  v.  Brown,  1  Bos.  Bayard,  1  Bobert.  769 ;  8.  G.  7  Notes  of 

&  Fall.  310.  Gas.  117. 

{d)  2B1.  Gom.  506.  However,  the  ad-  (/)  Isted  v,  Stanley,  Dyer,  372  a; 
ministrator  durante  minore  cetate  of  the  ex-  Hayron  v.  Wolfe,  Gro.  Jac.  614 ;  8.  G. 
eentor  of  an  executor  ia  the  representative  Palm.  156 ;  Button,  80 ;  Wentw.  OS.  Ex. 
of  the  first  testator ;  for  such  an  admin-  81,  14th  ed. ;  Day  v.  Ghatfield,  1  Vem. 
strator  is  loco  executoris.  Anon.  1  Freem.  200 ;  Wankford  v.  Wankford,  1  Salk.  308 ; 
287 ;  contra,  Limmer  v.  Every,  Gro.  Eliz.  8.  G.  1  Freem.  520  ;  Anon.  3  Salk.  21 ; 
21 1,  as  cited  by  G.  B.  Gilbert,  in  Bac  Abr.  [In  re  Drayton,  4  McGord,  46.]  Hence 
Executors,  B.  8.  But  see  Mr.  Smirke's  it  follows,  that  if  the  person  appointed  ex- 
note,  in  his  valuable  edition  of  Freeman,  ecutor  dies  be/ore  the  testator,  here  must  bo 
[When  the  administrator  of  an  executor  administration  cum  testamento  annexo.  See 
takes  out,  jointly  with  another,  letters  of  Brown  v.  Poyns,  Sty.  147 ;  Pullen  v.  Ser- 
administration  de  bonis  non,  on  the  estate  geant,  2  Ghan.  Bep.  300. 
of  the  tesutor,  he  does  not  exclusively  {g)  Birkett  v.  Vanderoom,  3  Hagg.  750 ; 
represent  both  estates ;  and,  consequently,  ante,  53,  54. 
there  can  be  no  transfer,  by  operation  of  [h]  2  Gox,  429. 
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appoint  Elizabeth  Carter  sole  executrix  of  that  her  will.  <»»^  ^' 
She  died  in  the  lifetime  of  her  husband  ;  and  the  eccle- 
siastical court  granted  probate  of  this  will  in  the  general  form. 
The  testatrix  was  herself  the  executrix  of  a  former  husband, 
Thomas  Hawley ;  and  it  was  held  that  the  general  probate  of  her 
will  transmitted  the  representation  to  Elizabeth  Carter,  so  as  to 
make  her  the  personal  representatiye  of  the  first  testator  Thomas 
Hawley.  (t) 

*If  there  are  several  executors  appointed,  and  one  of  them 
dies,  leaving  one  or  more  of  his  co-executors  living,  no  If  there  are 
interest  in  the  executorship  is  transmissible  to  his  own  ecuton,  no 
executor,  but  the  whole  representation  survives,  and  vnll  transmi" 
be  transmitted  ultimately  to  the  executor  of  the  surviv-  ^pf'^^^ 
inff  executor,  unless  he  dies  intestate.    Thus,  if  A.  makes  executor 

°  of  the  SOT- 

B.  and  C.  executors,  then  B.  makes  J.  S.  executor,  and  viror. 
dies,  and  afterwards  C.  dies  intestate,  the  executor  of  B.  shall  not 
be  executor  of  A.,  because  the  executorship  wholly  and  solely 
vested  in  C.  by  the  survivorship ;  and  so  administration  de  bonis 
non  shall  be  committed,  (y  ) 

The  law  was  formerly  the  same  where  there  were  several  ex- 
ecutors, and  one  alone  proved  the  will,  and  the  rest  renounced 
before  the  ordinary ;  there,  upon  the  death  of  him  who  proved, 
no  interest  was  transmitted  to  his  executor,  if  any  of  those  who 
refused  were  surviving.  (Je)  But  the  law  is  altered  in  this  respect 
by  the  court  of  probate  act,  1867,  s.  79.  (I) 

(t)  But  a  limited  probate  will  not  con-  the  Goods  of  Smith,  8  Cnrt  81.     [See 

tinne  the  chain  of  repretentation.   In  the  Crafton  v.  Beal,  I  Geo.  822.] 
Gooda  of  Bayne,  1  Sw.  &  Tr.  132.  {k)  Arnold  v.  Bleneowe,  1  Cos,  426. 

U)  Wentw.  0£  Ex.  215, 14th  ed.;  In       (/)  See/Kwt,  286. 
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•CHAPTER  THE  FIFTH. 

* 

OF  AN   EXBOTJTOB  DB  BON  TOBT. 

Haying  thus  considered  the  appointment  of  executors  by  legal 
means,  it  remains  to  treat  of  a  class  who  are  in  some  sort  regarded 
as  executors,  but  who  assume  the  office  by  their  own  intrusion 
and  interference. 

If  one,  who  is  neither  executor  nor  administrator,  intermeddles 
with  the  goods  of  the  deceased,  or  does  any  other  act  characteris- 
tic of  the  office  of  executor,  he  thereby  makes  himself  what  is 
called  in  the  law  an  executor  of  his  own  wrong,  or  more  usually, 
an  executor  de  son  tort,  (a) 

(a)  [Crankleton  v.  Wilson,  1  Browne,    v.  Van  Norman,  U  Kansas,  214.]    The 


361 ;   Bacon  v,  Parker,   12  Conn.  218 
Bennett  v.  Ives,  SO  Conn.  329 ;  Wilson  v 
Hudson,  4  Barring.  168 ;  Wiley  v.  Tmett 
12  Geo.  588;  Barron  v.  Barney,  38  Geo 
264;    White  v.  Mann,  26    Maine,  361 
Appleton  C.  J.  in  Lee  v.  Chase,  58  Maine^ 
432,  435 ;  Emery  t;.  Berry,  28  N.  H.  473 
Brown  v.  Dnrbin,  5  J.  J.  Marsh.  170 
Gentry  t;.  Jones,   6  J.  J.  Marsh.  148 
Howell  o.  Smith,  2  McCord  (S.  Car.),  516 
Girens  v.  Higgins,  4  McCord,  286 ;  Hub 
ble  V.  Fogartie,  3  Bich.  (S.  Car.)  413 
Johnson  v.  Doncan,  3  Litt.  (Ky.)   163 


definition  of  aif  executor  de  son  tort,  by 
Swinburne,  Godolphin,  and  Wentworth, 
is  in  the  same  words,  yiz,  *'  He  who  takes 
upon  himself  the  office  of  executor  by  in- 
trusion, not  being  so  constituted  by  the  de- 
ceased, nor,  for  want  of  such  constitution, 
substituted  by  the  [ecclesiastical]  court  to 
administer."  Swinb.  pt.  4,  s.  23,  pi.  I ;  Go- 
dolph.  pt.  2,  c.  8,  B.  1 ;  Wentw.  Off.  Ex. 
c  14,  p.  320, 14th  ed.  But  the  term  is,  in 
the  older  books,  sometimes  applied  to  a 
lawful  executor,  who  mal-administers ;  as 
by  the  Lord  Dyer,  in  Stokes  v.  Porter, 


Bailey  v.  Miller,  5  Ired.  444 ;  M'Morine  v.  Dyer,  167  a.  [It  is  only  in  case  of  inter- 
Storey,  4  Dey.  &  Bat.  189;  Sturdimnt  meddling  with  tiie  goods  or  personal  estate 
V,  Davis,  9  Ired.  365 ;  Wilson  v,  Davis,  37  of  one  deceased  that  a  person  becomes  ex- 
Ind.  141 ;  Wilboum  v.  Wilboum,  48  Miss,  ecutor  de  son  tort;  no  intermeddling  by  fi 
38 ;  Bayner  v.  Eoehler,  L.  B.  14  Eq.  262.  person  with  the  lands  or  real  estate  of  the 
The  office  of  executor  de  son  tort  is  not  deceased  will  chai^  him  as  executor.  King 
recognized  by  the  probate  laws  of  Texas,  v.  Lyman,  1  Boot,  104 ;  Mitchel  o.  Lnnt, 
Ansley  v.  Baker,  14  Texas,  607.  The  law  4  Mass.  654 ;  Nass  v.  Van  Swearingen,  7 
of  New  York  does  not  recognize  such  an  Serg.  &  B.  192,  196.  Such  interference 
executor.  Bedfield  L.  &  P.  of  Surrogates'  with  the  real  estate  of  the  deceased  is  a 
Courts,  220.  So  in  Arkansas,  Bust  v.  wrong  done  to  the  heir  or  devisee.  Par- 
Witherington,  17  Ark.  129 ;  Barasien  v.  sons  C.  J.  in  Mitchel  v,  Lunt,  4  Mass.  659. 
Odnm,  1 7  Ark.  122.     So  in  Kansas,  Fox  Neither  are  the  lands  of  the  deceased  liable 
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A  very  slight  circumstance  of  intermeddling  with  the  goods  of 
the  deceased  will  make  a  person  executor  de  sen  tort,  (a^) 
Thus  it  is  said  in  Dyer,  in  margined  (6)  that  milking  the  constitate 
COWS,  even  by  the  widow  of  the  deceased,  or  taking  a   tor  de$on 
dog,  will  constitute  an  executorship  de  son  tort.     So  in   '*^' 
one  case  the  taking  a  bible,  and  in  another  a  bedstead,  (c)  were 
held  sufficient,  inasmuch  as  they  were  the  indicia  of  the  person  so 
interfering  being  the  representative  of  the  deceased.  ((2)     So  if  a 
man  kills  the  cattle,  (e)  or  uses  or  gives  away,  or  sells  any  of  the 
goods,  (/)  or  if  he  takes  the  *  goods  to  satisfy  his  own  debt  or 
legacy  ;  (^)  or  if  the  wife  of  the  deceased  take  more  apparel  than 
she  is  entitled  to,  she  will  become  executrix  de  son  tort,  (k)     So 
there  may  be  a  tort  executor  of  a  term  for  years :  as  where  a  man 
enters  upon  the  land  leased  to  the  deceased,  and  takes  possession, 
claiming  the  particular  estate  ;  (i)  though  with  respect  to  a  term 

to  be  taken  to  satisfj  a  jodgment  recovered  {g)   Godolph.  pt  2,  c.  8,  s.  1 ;  Swinb. 

against  an  executor  de  ion  tort.    Mitchel  pt.  4,  8.  23.     [See  Stephens  v.  Barnett,  7 

V.  Lunt,  4  Mass.  654,  659.]  Dana,  257.] 

(ai)  [Emery  v.  Berry,  28  N.  H.  473, 482,  (A)  Stokes  u.  Porter,  Dyer,  1 66  6 ;  1  Roll. 

483.    In  this  case  Eastman  J.  said :  "  The  Abr.  918,  Executors,  C.  2,  pi.  2 ;  Wentw. 

best  rule  that  occurs  to  as,  that  can  bo  Off.  Ex.  c.  14,  p.  325,  14th  ed. ;   Godolph. 

laid  down  upon  the  subject,  is  this :  that  pt.  2,  c  8,  s.  1 ;  Swinb.  pt  4,  s.  23.     [So  if 

all  acts  which  assume  any  particular  con-  a  widow  continues  in  the  possession  of  her 

trol  over  the  property,  without  legal  right  deceased  husband's  goods,  and  uses  them 

shown,  will  make  a  person  executor  in  his  as  her  own,  she  is  liable  as  an  executrix 

own  wrong  as  against  creditors.    Any  act  de  eon  tort,  Hawkins  v.  Johnson,  4  Blackf. 

which  evinces  a  legal  control,  by  posses-  21.     See  Chandler  v.  Davidson,  6  Blackf. 

sion,  direction,  or  otherwise,  will,  unex-  367.    But  it  would  be  otherwise,  where, 

plained,  make  him  liable."    Campbell  v.  being  left  in  possession  of  her  husband's 

Tonsey,  7  Cowen,  64 ;  Lee  v.  Chase,  58  goods,  she  uses  them  to  support  herself  and 

Maine,  435 ;  White  o.  Mann,  26  Maine,  family,  though  after  his  death  if  unknown 

361 ;  Hubble  v.  Fogartie,  3  Rich.  (S.  Car.)  to  her.    Brown  v.  Benight,  3  Blackf.  39.] 

Law,  413 ;  Givens  v.  Higgins,  4  McCord,  (t)  Godolph.  pt.  2,  c  8,  s.  5 ;  Mayor  of 

286 ;  Wilson  v.  Hudson,  4  Harring.  168 ;  Norwich  v.  Johnson,  3  Lev.  35 ;  S.  C.  3 

Church  J.  in  Bacon  v.  Parker,  12  Conn.  Mod.  90 ;  2  Show.  457 ;  Comberb.  7 ;  Garth 

212 ;  Leach  v,  Prebster,  35  Ind.  415.]  v.  Taylor,  1  Freem.  261,  and  see  2  Prest. 

(6)  P.  166  6.  on  Convey,  p.  319  et  seq.    [In  Haskins  v. 

(c)  Robin's  case,  Noy,  69.  Hawkes,  108  Mass.  379,  it  was  held  that 

{d)  Toller,  38.  where  the  heirs  of  a  mortgagee,  after  the 

(e)  Godolph.  pt.  2,  c.  8,  s.  4.  decease  of  their  ancestor,  who  had  not 

(/)  Read's  case,  5  Co.  33  6;  Padget  taken  possession  in  his  lifetime,  entered 

V.  Priest,  2  T.  R.  97 ;  Godolph.  pt.  2  the  mortgaged  premises  to  foreclose,  and 

c  1,  s.  1 ;  Swinb.  pt.  4,  s.  23 ;  [Gilchrist  J.  took  the  rents  and  profits,  they  became,  by 

in  Leach  v,  Pillsbury,  15  N.  H.  139.]     So  such  intermeddling  with  the  property,  ex- 

if  he  gives  them  away  to  the  poor.    Dyer,  ecutors  in  their  own  wrong  in  respect  to 

166  b,  in  maig.  the  rents  and  profits  received,  and  liable 
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of  years  in  reversion  there  can  be  no  executorship  of  this  nature, 
because  it  is  incapable  of  entry.  (A:)  And  if  he  that  has  from  the 
ordinary  letters  ad  colligendum^  sell  or  dispose  of  any  goods,  though 
otherwise  subject  to  perishing,  it  makes  hini  executor  of  his  own 
wrong ;  even  though,  by  the  letters  ad  colligendum^  he  be  war- 
ranted thereunto ;  for  the  judge  himself  may  not  do  so.  (I) 

Again,  if  a  man  demands  the  debts  of  the  deceased,  or  makes 
acquittances  for  them,  or  receives  them,  (m)  he  will  *  become  ex- 
ecutor de  son  tort,  (m^')  In  a  modern  case,  it  was  held,  that  if  a 
man's  servant  sells  the  goods  of  the  deceased,  as  well  after  his 
death  as  before,  by  the  directions  of  the  deceased  given  in  his 
lifetime,  and  pays  {he  money,  arising  therefrom,  into  the  hands  of 
his  master,  this  makes  the  master,  as  well  as  the  servant,  executor 
de  son  tort,  (n)  And  it  seems  to  be  established  that  the  agent  of 
an  executor  de  son  tort  collecting  the  assets,  with  a  knowledge 
that  they  belong  to  the  testator's  estate,  and  that  his  principal  is 
not  the  legal  personal  representative,  may  himself  be  treated  as 
an  executor  de  son  tort,  (o) 

to  be  treated  as  snch  by  the  mortgagor  in  Dyer,  166  6;  in  which  case  he  may  plead 
a  bill  to  redeem,  even  after  the  time  for  the  special  matter,  sans  ceo  that  he  ad- 
redemption  would  have  expired,  had  they  ministered  in  any  other  manner.    lb. 
been   lawfully  entitled  to  foreclose   the  (m)  Godolph.  pU  2,  c  8,  s.  1;  Swinb. 
mortgage.]      Where    the   entry   of  the  pt.  4,  s.  23. 

wrong-doer  is  general,  he  is  a  disseisor  of  (m^)  [But  payments  made  to  such  ez- 

the  fee-simple,  and  not  an  executor  de  son  ecutor  do  not  protect  the  person  paying 

tort,   lb.    See,  also,  Bac.  Abr.  Executors,  against  a  suit  by  the  rightful  executor  or 

B.  3, 1.  administrator.     Hunter   v.  Wallace,    13 

(k)  Ken  rick  v.  Burgess,  Moore,  126.  Upper  Can.  Q.  B.  385 ;  Lee  v.  Chase,  58 

(/)  Anon.  Dyer,  256  a;  Wentw.  Off.  Maine,  434,  435.] 
Ex.  c  14,  p.  324,  14th  ed. ;  Godolph.  pt  2,  (n)  Padget  v.  Priest,  2  T.  R.  97. 
c  8,  0.  1 ;  Swinb.  pt.  4,  s.  23.  In  what  (o)  Sharland  v.  Mildon,  5  Hare,  468; 
cases  the  mere  taking  possession  of  the  [Ambler  v.  Lindsay,  L.  R.  3  Ch.  D.  198, 
goods  of  the  deceased  will  or  will  not  206.  In  Brown  v,  Sullivan,  22  Ind.  359j 
create  an  executorship  de  son  tort,  see  it  was  held  that  taking  possession  of  prop- 
Read's  case,  5  Co.  33  6 ;  1  RoU.  Abr.  918,  erty  at  the  request  of  the  widow  of  the  de- 
pi.  5 ;  Wentw.  Off.  Ex.  327,  14th  ed. ;  ceased,  for  the  purpose  of  taking  care  of 
Swinb.  pt.  6,  s.  22,  pi.  2 ;  Fleier  v.  South-  it,  did  not  make  one  liable  as  executor  de 
cot,  Dyer,  105  6;  lb.  106  6;  Garter  v.  son  tort.  In  Girens  v.  Higgins, 4  McCord, 
Dee,  1  Freem.  13 ;  Parsons  v.  Mayesden,  286,  it  was  decided  that  one  acting  as 
lb.  151 ;  Serle  v.  Waterworth,  4*M.  &  W.  agent  for  the  widow  in  regard  to  the  funds 
9 ;  post,  262.  Some  possession  is  color-  of  the  estate,  and  not  knowing  what  rela- 
able,  and  still  none  in  law  to  charge,  &c.  tion  she  held  to  them,  would  be  considered 
as  in  the  case  of  an  overseer  or  supervisor  as  her  agent  merely,  and  not  as  exercising 
(see  ante,  243,  244),  or  one  who  is  made  such  control  over  the  funds  as  to  make 
executor  by  a  will,  which  is  afterwards  himself  liable.  In  this  case  last  stated,  the 
disproved  by  the  proving  of  one  later;  defendant  had,  by  direction  of  the  widow, 
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So  if  a  man  pat/s  the  debts  of  the  deceased,  or  the  fees  about 
proving  his  will,  this  will  constitute  him  executor  de  son  tort;  Qp) 
but  it  is  otherwise  if  he  pays  the  debts  or  fees  with  his  own 
money,  (y) 

Living  in  the  house,  and  carrying  on  the  trade  of  the  deceased, 
(a  victualler),  was  held  a  sufficient  intermeddling  to  make  the  de- 
fendant executor  de  Ban  tort^  notwithstanding  his  wife  (the  daugh- 
ter of  the  deceased)  proved  the  will  after  the  action  was  com- 
menced, and  she  and  her  husband  were  acting  together,  and  were 
in  the  house  before  the  death  of  the  testator,  (r) 

Likewise,  if  a  man  sue  as  executor,  or  if  an  action  be  brought 
against  him  as  executor,  and  he  pleads  in  that  character,  this  will 
make  him  executor  de  son  tort.  («) 

With  respect  to  fraud,  by  the  statute  48  Eliz.  c.  8,  after  recit- 
ing that  **  forasmuch  as  it  is  often  put  in  ure  to  the  defrauding  of 
creditors,  that  such  persons  as  are  to  have  the  administration  of 
the  goods  of  others  dying  intestate  committed  unto  them,  if  they 
require  it,  will  not  accept  the  same,  but  suffer  or  procure  the  ad- 
ministration to  be  granted  *  to  some  stranger  of  mean  estate,  and 
not  of  kin  to  the  intestate,  from  whom  themselves  or  others  by 
their  means  do  take  deeds  of  gifts  and  authorities  by  letter  of  at- 

trangferred  certain  property  of  the  de-  with  the  administration  of  the  person  who 
ceased  in  payment  of  one  of  his  debts.  In  may  thereafter  be  appointed.  When,  how- 
Magner  v.  Ryan,  19  Missoa.  196,  it  was  ever,  one  can  show  that  he  has  acted  in 
also  decided  that  a  person,  who  had,  by  good  faith,  at  the  request  of  the  party  en- 
direction  of  the  widow,  sold  certain  goods  titled  to  administration,  in  doing  an  act 
and  paid  over  to  her  the  proceeds,  was  not  in  disposing  of  perishable  property  appar- 
liable  as  execator  de  son  tort,  and  that  no  ently  necessary  for  the  purpose  of  having 
one  was  liable  as  such  for  acts  in  reference  its  proceeds  reach  those  entitled  to  them 
to  the  administration  of  an  estate,  which  and  has  paid  over  the  proceeds  to  the  party 
he  had  done  merely  as  the  servant  of  at  whose  request  he  has  thus  acted,  he  is 
another.  In  the  somewhat  similar  case  of  not  responsible  for  a  wrongful  conversion 
Perkins  v,  Ladd,  114  Mass.  420,  423,  424,  of  the  property."] 

Devens  J.,  referring  to  the  last  two  above  {p)  Godolph.  pt.  2,  c.  8,  s.  1 ;  Swinb.  pt. 

cited  and  stated  cases,  said  :  **  Both  these  4,  s.  23. 

last  cases  go  much  farther  than  the  pres-  {g)  lb. ;  Went.  Off.  Ex.  326,  14th  ed. ; 

ent   case,  and   perhaps  farther  than  we  [Carter  v.  Robbins,  8  Rich.  (S.  Car.)  29.] 

should  be  willing  to  go.  The  roles  against  (r)  Hooper  v.  Summersett,  Wightw.  16. 

intermeddling  with  the  estates  of  deceased  (s)  Godolph.  pt.  2,  c.  8,8.  1 ;  Com.  Dig. 

persons  are  important,  as  the  interval  of  Administrator,  C.  1 ;  [Davis  v,  Connelly, 

time  between  the  decease  and  the  appoint-  4  B.  Mon.  136 ;  Brown  v.  Leavitt,  26  N. 

ment  of  an  administrator  affords  oppor-  H.  495  ;  Brown  v.  Durbin,  5  J.  J.  Marsh, 

tnnities  of  which  evil  disposed,  or  even  in-  170 ;  Pleasants  v,  Glasscock,  1  Sm.  &  M. 

trosive  and  officious  persons,  should  not  be  Ch.  17  ;  Hill  v.  Henderson,  13  Sm.  &  M. 

allowed  to  take  advantage,  by  interfering  688.] 
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torney,  whereby  they  obtain  the  estate  of  the  intestate  into  their 
hands,  and  yet  stand  not  subject  to  pay  any  debts  owing  by  the 
same  intestate,  and  so  the  creditors  for  lack  of  knowledge  of  the 
place  of  habitation  of  the  administrator,  cannot  arrest  him  nor  sue 
him  ;  and  if  they  fortune  to  find  him  out,  yet  for  lack  of  ability 
in  him  to  satisfy  of  his  own  goods  the  value  of  that  he  hath  con- 
veyed away  of  the  intestate's  goods,  or  released  of  his  debts  by 
way  of  wasting,  the  creditors  cannot  have  or  recover  their  just  and 
due  debts,"  it  is  enacted  *^  that  every  person  and  persons  that 
hereafter  shall  obtain,  receive,  and  have  any  goods  or  debts  of  any 
person  dying  intestate,  or  a  release  or  other  discharge  of  any  debt 
or  duty  that  belonged  to  the  intestate  upon  any  fraud  as  is  afore- 
said, or  without  such  valuable  consideration  as  shall  amount  to  the 
value  of  the  same  goods  or  debts,  or  near  thereabouts  (except  it 
be  in  or  towards  satisfaction  of  some  just  and  principal  debt  of  the 
value  of  the  same  goods  or  debts  to  him  owing  by  the  intestate, 
at  the  time  of  his  decease),  shall  be  charged  and  chargeable  as 
executor  of  his  own  wrong ;  (t^  and  so  far  only  as  such  goods  and 
debts  coming  to  his  hands,  or  whereof  he  is  released  or  discharged 
by  such  administrator  will  satisfy,  deducting  nevertheless  to  and 
for  himself  allowance  of  all  just,  due,  and  principal  debts  upon 
good  consideration,  without  fraud,  owing  to  him  by  the  intestate 
at  the  time  of  his  decease,  and  of  all  other  payments  made  by  him 
which  lawful  executors  or  administrators  may  and  ought  to  have 
and  pay  by  the  laws  and  statutes  of  this  realm.'' 

So,  if  in  his  lifetime  the  deceased  made  a  deed  of  gift,  or  bill  of 
sale,  of  all  his  goods  and  chattels  to  another,  in  fmud  of  his  cred- 
itors, and  the  donee  after  the  death  of  the  donor  *  disposes  of  these 
goods  and  chattels,  by  these  means  he  shall  be  executor  in  his  own 
wrong,  (w) 

{t)  See  Godolph.  pt.  2,  c.  8,  s.  2 ;  Swinb.  329 ;  M'Morine  v.  Storey,  4  Dev.  &  Bat 

pt.  4,  8.23;  Kitchen  v.  Dixon,  Goldsb.  (Law)  189;  Morrison  v.  Smith,  Busbee 

116,  pi.  12;  2  H.  BI.  26,  note  (6).  (N.  Car.)  Law,  399 ;  Gamer  v,  Lylcs,  35 

(u)  Godolph.  pt.  2,  c.  8,  8.  1 ;  1  Sid.  31,  Miss.  176  ;  Gleaton  v.  Lewis,  24  Geo.  209  ; 

pi.  9;    1   Roll.  Abr.   549,  C.   1,  pi.  3;  Rowland  v.  Dews,  R.  M.  Charlt  383; 

Stamford's  case,  2  Leon.  223  ;  Hawes  v,  Dorscy  u.  Smithson,  6  Har.  &  J.  61 ;  Stur- 

Leader,  Cro.  Jac.  271;  S.  C.  Yelv.  197;  divant  v.  Davis,  9  Ircd.  365 ;  Allenv.  Ktm- 

EdwardBt;.Harben,2T.R.  587;  [Hopkins  ball,  15  Maine,  116;  Crnnkleton  p.  Wil- 

V.  Towns,  4  B.  Mon.  124  ;  Norfleetv.  Rid-  son,  1  Browne,  360;  Clayton  v.  Tucker, 

dick,  3  Dev.  221 ;  Bayner  v.  Robertson,  3  20  Geo.  452 ;  Warren  v.  Hall,  6  Dana, 

Dev.  439 ;  Bailey  v.  Miller,  5  Ired.  (Law)  450 ;  Densler  v.  Edwards,  5  Ala.  31 ;  81- 

444  ;  Tacker  v.  Williams,  Dudley  (S.  C),  monton  v,  M'Lain,  25  Ala.  353.    Bat  it 
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When  the  will  is  proved,  or  administration  granted,  and  an- 
other person  then  intermeddles  with  the  goods,  this  shall  not  make 
him  executor  de  son  tort^  by  construction  of  law,  because  there  is 
another  personal  representative  of  right  against  whom  the  cred- 
itors can  bring  their  actions ;  and  such  a  wrongful  intermeddler  is 
liable  to  be  sued  as  a  trespasser,  (x)  But,  though  there  be  a  law- 
ful executor  or  administrator,  yet  if  any  other  take  the  goods 
elaiming  tJtem  as  execvior^  or  pays  debts  or  legacies,  or  intermed- 
dles as  executor^  in  this  case,  because  of  such  express  claiming  to 
be  executor,  he  may  be  charged  as  executor  of  his  own  wrong, 
although  there  were  another  executor  of  right,  (y) 


has  been  held  that  the  donee  will  not  be  the  goods  of  the  testator  into  his  hands 
treated  as  such  executor,  where  he  has  sold  may  be  sued  as  executor  de  son  tort,  al- 
the  goods  and  chattels  in  the  lifetime  of  the  though  afterwards  and  before  the  writ 
donor,  although  he  may  have  retained  the  brought,  administration  be  legally  granted 
proceeds  after  his  decpase.  Morrill  v.  Mor-  to  another.  lb. ;  Kellow  v.  Westcombe,  1 
rill,  13  Maine,  415.  An  administrator  Freem.  122  ;  S.  C.  3  Keb.  202 ;  [M'Mo- 
who  holds  property  of  his  intestate  nnder  rine  v.  Storey,  3  Dev.  &  Bat.  (Law)  87.] 
a  fraudulent  conveyance,  is  liable  as  an  ex-  (y)  Read's  case,  5  Co.  34  a;  Went.  Off. 
ecutor  de  son  tort,  Norfieet  v.  Riddick,  3  Ex.  326,  14th  ed. ;  Godolph.  pt.  2,  s.  1 ; 
Dev.  221.  But  it  is  otherwise  where  one  Swinb.  pt.  4,  s.  23  ;  Com.  Dig.  Adminis- 
merely  sets  up  a  claim  to  the  goods  of  the  trator,  C.  1 ;  [Howland  v.  Dews,  R.  M. 
intestate,  under  a  fraudulent  conveyance,  Charlt.  383 ;  Mitchell  v.  Kirk,  3  Sneed, 
and  thereby  injures  the  sale  of  them.  Bar-  319  ;  Foster  i;.  Nowlin,  4  Missou.  18 ;  Car- 
nard  v.  Gregory,  3  Dev.  223.  But  it  is  not  ter  v.  Bobbins,  8  Rich.  (Law)  29 ;  Ambler 
necessary  in  such  cases  to  charge  the  fraud-  v.  Lindsay,  L.  R.  3  Ch.  D.  198.]  How- 
nlent  grantee  or  donee,  as  executor  de  son  ever,  this  was  denied  at  K.  P.  in  Hall  v. 
tort ;  the  creditor  has  a  remedy  in  the  due  Elliott,  Peake  N.  P.  C.  87,  by  Lord  Ken- 
course  of  administration.  In  Bowdoin  v,  yon,  who  said  it  was  impossible  there 
Holland,  10  Cush.  17,  it  was  held  that  if  should  be  a  lawful  executor  and  an  ex- 
a  judge  of  probate  is  satisfied  that  a  cred-  ecutor  de  son  tort  at  the  same  time.  Ob- 
itor  of  a  deceased  non-resident  has  reason-  servations  to  the  same  effect  were  also  made 
able  grounds  for  an  averment  that  the  by  Sir  T.  Plnmer  M.  R.  in  Tomlin  v.  Beck, 
debtor  has  fraudulently  conveyed  his  real  1  Turn.  &  R.  438,  where  his  Ivonor  held, 
estate  in  Massachusetts,  he  ought  to  grant  that  a  person  who  was  permitted  by  an  ex- 
admiuistratton  upon  the  estate  of  such  per-  ecutor  to  possess  himself  of  part  of  the  as- 
son  in  order  that  the  question  of  fraud,  sets  of  a  testator,  and  who,  after  the  ex- 
may  be  fully  tried  in  a  court  of  common  ecntor's  death,  and  when  there  was  no 
law.  And  such  administration  may  be  legal  representative,  either  of  the  testator 
granted  in  Massachusetts  although  the  de-  or  the  executor,  retained  the  assets,  and 
ceased  left  a  will  which  has  not  been  proved  acted  in  the  execution  of  the  trusts  of  the 
and  allowed  in  the  state  of  his  domicil.  will,  was  not  executor  de  son  tort  to  the 
Bowdoin  v.  Holland,  10  Cush.  17;  Ste-  original  testator.  [That  there  may  be  both 
venso.  Gaylord,  11  Mass.  256,  263.]  a  rightful  executor  and  an  executor  de 
(x)  Anonymous,  1  Salk.  313 ;  Godolph.  son  tort  at  the  same  time,  see  Dorsey  r. 
pi.  2,  c.  8,  s.  3 ,-  [M'Morine  v.  Storey,  3  Smithson,  6  Har.  &  J.  61 ;  Foster  r.  Wal- 
Der.  &  Bat  (Law)  87.]   But  one  who  gets  lace,  2  Missou.  231 ;    Chamberlayne   t;. 
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Bat  there  are  many  acts  which  a  stranger  may  perform  without 
What  acts  incurring  the  hazard  of  being  involved  in  such  an  execu- 
make  a  torship ;  such  as  locking  up  the  goods  for  preserva- 
tor^rff  «o«"  *^^°'  (^)  directing  the  funeral,  in  a  manner  suitable  to 
^o^'  the  *  estate  which  is  left,  and  defraying  the  expenses  of 

such  funeral  himself,  or  out  of  the  deceased's  effects,  (a)  making 
an  inventory  of  his  property,  (6)  feeding  his  cattle,  (<?)  repairing 
his  houses,  or  providing  necessaries  for  his  children  ;  (({)  for  these 
are  offices  merely  of  kindness  and  charity,  (e) 

In  a  modern  case,  (/)  the  widow  of  a  hairdresser,  one  Joseph 
Waterworth,  who  died  in  October,  1836,  continued  to  reside  in 
his  house  and  keep  open  the  shop  (through  which  was  the  entrance 
to  the  house),  but  there  was  no  proof  of  any  articles  being  sold. 
In  December,  she  received  notice  of  a  bond  debt  of  1002.  due 
from  him,  and  had  his  goods  valued.  On  January  3d,  1837,  on 
the  application  of  a  creditor,  to  whom  Joseph  Waterworth,  at  the 
time  of  his  death,  owed  242.  for  goods,  she  gave  a  promissory  note 
for  that  amount,  payable  to  the  creditor  twelve  months  after  date. 
In  March,  she  took  out  administration.  It  was  held,  in  an  action 
against  her  on  the  promissory  note,  that  this  was  not  evidence  to 
charge  her  as  executrix  de  son  tort,  (^) 

Temple,  2  Rand.  384 ;  Hopkins  v.  Towns,  a  person  deceased,  for  the  purpose  of  pro- 

4  B.  Mon.  124 ;  Rowland  v.  Dews,  R.  M.  viding  the  funeral,  he  will  not  thereby  be- 

Charlt.  383 ;  Simon  ton  v.M'Lain,  25  Ala.  come  chaigeable  as  executor  de  son  tort; 

353 ;  and  that  if  the  rightful  executor  is  unless  he  receive  a  greater  sum  than  is 

also  a  creditor  of  the  estate,  he  may  sue  the  reasonable  for  that  pnrpoee,  regard  being 

executor  de  son  tort,  and  recover  his  debt,  had  to  the  estate  and  condition  of  the  de- 

and  the  fact  that  the  plaintiff  is  rightful  ceased ;  which  is  a  question  for  the  jury, 

executor  will  not  defeat  the  action.    See  Camden  v,  Fletcher,  4  M.  &  W.  378. 

Dorsey  v.   Smithson,  6   Har.  &  J.  61 ;  {b)  Godolph.  pt  2,  c  8,  s.  6. 

Shields  v,  Anderson,  3  Leigh,  729 ;    Os-  (c)  Godolph.  pt.  2,  c  8,  s.  8. 

borne  v.  Moss,  7  John.  161.]  (d)  Godolph.  pt.  2,  c.  8,  s.  6. 

[z]  Godolph.  pt.  2,  c.  8,  s.  6.    So  if  one  (a)  Swinb.  pt.  2,  s.  23 ;  Bac.  Abr.  tit. 

do  but  take  a  horse  of  the  deceased,  and  Executors,  B.  8,  1;  Toller,  40;  [Brown 

tie  him  in  his  own  stable.    Godolph.  pt.  2,  v.  Sullivan,  22  Ind.  264 ;  Emery  v.  Berry, 

c.  8,  8.  3 ;  Wentw.  Off.  Ex.  325, 14th  ed.  28  N.  H.  483.] 

(a)  Dyer,  166  6,  in  mai^in ;  Fitzh.  Ex-  (/)  Serle  &.  Waterworth,  4  M.  &  W.  9. 

ecutors,  pi.  24 ;  1  Roil.  Abr.  918,  Execu-  (^)  [Chandler  v.   Davidson,  6  Blackf. 

tors,  C.  2,  pi.  4 ;  Wentw.  Off.  Ex.  c.  14,  p.  867.]   The  defendant  had  pleaded  that  one 

323,  14th  ed. ;  Godolph.  pt.  2,  c  8,  s.  6 ;  Joseph  Waterworth,  before  and  at  the 

Harrison  17.  Rowley,  4  Yes.  216;  [Wagner  time  of  his  death,  was  indebted  to  the 

V.  Ryan,  19  Missou.  196 ;  Bacon  v.  Parker,  plaintiff  in  24/.  for  goods  sold,  which  sum 

12  Conn.  212 ;  Devens  J.  in  Perkins  o.  was  due  to  the  plaintiff  at  the  time  of  the 

Ladd,  114  Mass.  420, 422, 423.]   So  where  making  of  the  note  in  the  declaration  men- 

a  party  receives  a  debt  due  to  the  estate  of  tioned ;  that  the  plaintiff,  after  the  death 
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*  If  another  man  takes  the  goods  of  the  deceased,  and  sells  or 
gives  them  to  me,  this  shall  charge  him  as  executor  of  his  own 
wrong,  but  not  me.  (A)  Accordingly,  where  a  lessee  died  intes- 
tate during  the  term,  and  his  widow  entered,  without  taking  ad- 
ministration, and  paid  rent,  and  afterwards  her  son-in-law  took 
the  premises,  with  her  concurrence,  and  with  the  assent  of  the 
landlord,  and  paid  rent  and  continued  to  occupy  during  the  re- 
mainder of  the  term ;  it  was  held  that  he  could  not  be  considered 
as  assignee  in  the  law  of  the  lease ;  for  though  the  widow  might 
have  been  chargeable  as  executrix  de  son  tort,  he  had  not  made 
himself  executor  de  son  tort  by  taking  the  premises  from  her.  (t) 

Again,  if  a  person  sets  up  in  himself  a  colorable  title  to  the 
goods  of  the  deceased,  as  where  he  claims  a  lien  on  them,  though 
he  may  not  be  able  to  make  out  his  title  completely,  he  shall  not 
be  deemed  an  executor  de  son  tort.  (Ic)     So  if  a  man  lodge  in  my 

of  Joseph,  applied  to  the  defendant  for  Dig.  Administrator,  C.  2 ;    [Johnson  v. 

payment;  wherenpon,  in  compliance  with  Gaither,  Harper  (S.  Car.),  6;  Nesbit  v, 

his  request,  the  defendant,  after  the  death  Taylor,  1  Rice  (S.Car.),  296.  A  purchase 

of  Joseph,  for  and  in  respect  of  the  debt  from  an  executor  de  son   tort  will  not 

so  remaining  due  to  the  plaintiff  as  afore-  charge  the  purchaser  as  an  executor  (fe  «on 

said  and  for  no  other  consideration  what-  tort.    Smith  v.  Porter,  35  Maine,  287.]    It 

erer,  made  and  delirered  the  note  to  the  might  be  otherwise,  if  a  case  of  collusion 

plaintiff;  and  that  Joseph  died  intestate,  could  be  made  out.  See,  al80,stat.43  Eliz. 

and  that  at  the  time  of  the  making  and  c.  8 ;  ante,  259,  260.     [Where  creditors  of 

ddirery  of  the  note,  no  administration  had  an  intestate  demanded  and  received  their 

been  granted  of  his  effects,  nor  was  there  debts  from  the  widow,  out  of  the  estate, 

any  executor  of  his  estate,  nor  any  person  knowing  that  administration  had  not  been 

liable  for  the  debt  so  remaining  due  to  the  taken  out,  and  that  the  widow  had  no 

plaintiff  as  aforesaid ;  and  the  plea  then  authority  to  pay  them,  they  were  held 

averred  that  there  never  was  any  consider-  liable  as  executors  in  their  own  wrong,  to 

ation  for  the  said  note  except  as  aforesaid,  the  administrator  subsequently  appointed. 

The  barons  of  the  exchequer  held,  after  Mitchell  v.  Kirk,  3  Sneed,  319.] 
verdict  for  the  defendant,  that  the  plea  was        (t)  Panll  v,  Simpson,  9  Q.  B.  365. 
no  answer  to  the  declaration,  inasmuch  as        (k)  Flemings  v.  Jarrat,  1  Esp.  N.  P.  C. 

it  did  not  n^ative  every  consideration  for  336 ;  [Densler  v.   Edwards,  6  Ala.  31 ; 

the  promissory  note,  for  that  it  did  not  al-  Smith  v.  Porter,  35  Maine,  287 ;  Glaus- 

lege  there  were  no  assets;  and  the  effect  of  sen  v,  Lafrens,    4    Green   (Iowa),  224; 

giving  the  note  was,  at  all  events,  to  pre-  Ward  v,  Bevill,  10  Ala.  197 ;  Barnard  v. 

elude  the  plaintiff,  for  a  year,  from  suing  Gregory,  3  Dev.  223.    If,  upon  the  death 

the  defendant,  in  case  she  should  after-  of  a  principal,  his  surety  sells  property 

wards  take  out  administration,  which  was  conveyed  to  him  as  security,  with  power 

a  sufficient  consideration  for  the  giving  of  of  sale,  to  indemnify  himself  for  his  lia^ 

the  note.  But  this  decision  was  afterwards  bility,  he  will  not  for  this  cause  be  con- 

oreiTnled  in  the  exchequer  chamber.  Nel-  sidered  an  executor  de  son  tort,    O^Reily 

son  V.  Serle,  4  M.  &  W.  795.  v,  Hendricks,  2  Sm.  &  M.  388.     Nor 

[h]  Godolph.  pu  2,  c.  8,  s.  1 ;  Com.  is  he  liable  as  such,  because  a  surplus 
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house,  and  die  there,  leaving  goods  therein  behind  him,  I  may 
keep  them,  until  I  can  be  lawfully  discharged  of  them,  without 
making  myself  chargeable  as  executor  in  my  own  wrong.  (2)  Or 
if  I  take  *  the  goods  of  the  deceased  by  mistake,  supposing  them 
to  be  my  own,  this  will  not  make  me  executor  of  my  own 
wrong,  (wi) 

Likewise,  a  man  who  possesses  himself  of  the  effects  of  the 
deceased,  under  the  authority  of  and  as  agent  for  the  rightful 
executor,  cannot  be  charged  as  executor  de  son  tort  (n)  But, 
although  a  person,  cannot,  therefore,  be  charged  as  such  while  he 
acts  under  a  power  of  attorney,  made  by  one  of  several  executors 
who  has  proved  the  will,  yet  if  he  continues  to  act  after  the  death 
of  such  executor,  he  may  be  charged  as  executor  de  son  tortj 
though  he  act  under  the  advice  of  another  of  the  executors,  who 
has  not  proved  or  administered,  (o) 

In  Beavan  v.  Lord  Hastings,  (jp)  an  Englishman  having  died 
intestate  in  Belgium,  possessed  of  real  and  personal  property 
there,  his  brother  went  over  from  England  and  obtained  represen- 
tation to  him  pur  et  simple,  which  by  the  Belgian  law  imposed 
upon  him  a  personal  obligation  to  pay  all  the  debts  of  the  intes- 
tate independently  of  the  amount  of  the  assets.     The  intestate's 

remains  in  his  hands  after  discharging  his  possession  of  goods  as  the  agent  of  B. 

claim,  if  there  be  no  lawful  representative  and  bj  his  order,  and  B.  afterwards  took 

of  the  deceased  to  pay  it  to.    O'Reily  v.  oat  administration,  the  agency  and  order 

Hendricks,  2  Sm.  &  M.  388.    See  Hawk-  prevented  the  act  of  A.  from  bdng  the 

ins  V.  Johnson,  4  Blackf.  21 ;  Chandler  v,  act  of  an  executor  de  son  tort;  for  that 

Davidson,  6  Blackf.  267 ;  Foster  v.  Now-  the  tort  of  B.  was  purged  by  his  becoming 

lin,  4  Miss.  18.]  administrator,  and  his  order  became  right- 

(/)  Godolph.  pt  2,  c  8,  s.  3 ;  Swinb.  tol  ab  initio,  so  that  the  agent's  act  was 

pt.  4,  8.  23  ;  Com.  Dig.  Administrator,  also  purged.    But  see  post,  269,  note  (r). 

C.  2;  [Graves  v.  Page,  17  Missou.  91.]  (o)  Cottle  v.  Aldrich,  4  M.  &  SeL  175; 

(m)  lb.  S.  C.  1  Stark.  N.  P.  C.  37 ;  [Turner  r. 

(n)  Hall  17.  Elliot,  Peake  N.  P.  C.  87;  Child,  1  Dev.  (N.  Car.)  Law,  331 ;  Am- 
[Tamer  v.  Child,  1  Dev.  25.]  A  person  bier  v.  Lindsay,  L.  R.  3  Ch.  D.  198,  206.] 
who  deals  with  the  goods  of  a  testator,  as  But  see  Tomlin  v.  Beck,  ante,  261,  note 
agent  of  executors  who  afterwards  prove  (y).  [The  administrator  of  a  penon 
the  will,  cannot  be  treated  as  executor  chargeable  as  an  executor  de  son  tori  does 
€k  son  tort,  Sykes  v,  Sykes,  L.  R.  5  C.  not  himself  become  executor  de  son  tort, 
P.  113.  It  has  been  held,  however,  to  by  merely  taking  the  property,  the  posses- 
be  no  defence  that  the  goods  were  taken  sion  of  which  rendered  his  intestate  so 
by  consent  of  a  person  to  whom  admin-  chargeable.  Alfriend  v.  Daniel,  48  Geo. 
istration  was  afterwards  granted.  Par-  154.  As  to  an  executor  de  son  tort  oi  an 
sons  V.  Mayesden,  1  Freem.  152.  But  in  executor  de  son  tort,  Dawson  v.  Calla- 
Hill  V.  Curtis,  L.  R.  1  Eq.  90,  it  was  way,  19  Geo.  573.] 
held  by  Wood  V.  C.  that  where  A.  took  (p)  2  Kay  &  J.  724. 
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brother  afterwards  returned  to  this  country,  but  did  not  take  pos- 
session of  any  property  in  England  belonging  to  the  intestate. 
A  creditor  of  the  *  intestate  obtained  letters  of  administration  to 
him  in  England.  And  it  was  held  by  Wood  V.  C.  that  he  could 
not  sue  the  intestate's  brother  in  equity  in  respect  of  the  personal 
liability  which  he  had  so  incurred,  but  that  his  remedy  to  recover 
his  debt  was  at  law.  His  honor  held  also  that  the  intestate's 
brother,  as  he  had  not  taken  possession  of  any  of  the  English 
property  of  the  intestate,  was  not  an  executor  de  son  tort,  (p^) 

The  question  whether  executor  de  son  tort^  or  not,  is  a  conclu- 
sion of  law  and  not  to  be  left  to  a  jury :  whether  the  party  did 
certain  acts  is  indeed  a  question  for  a  jury ;  but  when  these  facts 
are  established,  the  result   from  them  is  a  question  of  law.  (^) 

When  a  man  has  so  acted,  as  to  become  in  law  an  executor  de 
son  tort^  he  thereby  renders  himself  liable,  not  only  to  an  Liability  of 
action  by  the  rightful  executor  or  administrator,  but  also  detontort; 
to  be  sued  as  executor  by  a  creditor  of  the  deceased,  (r)  or  by  a 
legatee :  («)  for  an  executor  de  son  tort  has  all  the  liabilities. 


(p^)  [See  Eastman  J.  in  Willard  v,  tator's  debts,  whether  the  assets  were  re- 
Hammond,  21  N.  H.  382,  385.  An  inhab-  ceived  in  New  York,  or  received  abroad 
itant  of  one  state,  in  whose  house  an  in-  and  arrived  there.  Campbell  v,  Tousey, 
habitant  of  another  state  dies,  is  not  an  7  Cowen,  64.  See  Hopkins  v.  Towns,  4 
executor  de  son  tort  for  paying  over  money  B.  Mon.  124 ;  Evans  v.  Tatem,  9  Serg.  & 
found  upon  the  person  of  the  deceased  to  R.  258;  Campbell  v.  Sheldon,  13  Pick.  8.] 
a  rightful  administrator  in  the  latter  state.  (q)  Padget  v.  Priest,  2  T.  R.  99. 
Nesbit  V,  Stewart,  2  Dev.  &  Bat.  (Law)  (r)  Godolph.  pt.  2.  c.  8,  s.  2;  [Elder  v, 
24.  See  Graves  v.  Page,  17  Misson.  91.  Littler,  15  Iowa,  65.]  On  this  ground,  in 
But  where  money  was  received  by  a  a  case  where  the  defendant  acted  as  ex- 
father,  residing  in  New  Hampshire,  as  the  ecntor,  but  did  not  take  out  probate  till 
avails  of  the  estate  of  his  son,  who  died  sixteen  years  after  the  testator's  death, 
in  California,  and  nothing  was  disclosed  the  lord  chancellor  (Eldon)  allowed  a  plea 
showing  the  purpose  for  which  the  money  of  the  statute  of  limitations ;  because  he 
was  sent,  or  that  any  one  in  California  or  might  have  been  sued  as  executor  de  ton 
elsewhere  had  any  right  to  its  legal  con-  tort,  Webster  o.  Webster,  10  Yes.  93 ; 
trol,  it  was  held  that  the  possessor  of  the  [Ambler  v.  Lindsay,  L.  R.  3  Ch.  D.  198, 
money  in  New  Hampshire  might  be  207 ;  Coote  v,  Whittington,  L.  R.  16  Eq. 
charged  as  executor  de  aan  tart  by  a  cred-  534.  But  see  Phaelon  v.  Houseal,  2 
itor  of  the  deceased.  Emery  v.  Berry,  McCord  Ch.  423.] 
28  N.  H.  473.  To  the  same  effect,  see  (s)  1  Roll.  Abr.  910,  Executors,  F. 
Foster  v.  Nowlin,  4  Misson.  18.  So  an  pi.  1 ;  Bac.  Abr.  Executors,  B.  3,  3.  [See 
executor  appointed  in  a  neighboring  state  Hansford  v,  Elliott,  9  Ldgh,  79.  But 
may  be  sued  in  New  York  as  executor  de  persons,  chargeable  as  executors  de  son  tort, 
9on  tort,  and  will  be  liable  for  all  assets  are  not  liable  to  account  to  the  next  of 
which  he  has  not  applied  in  due  course  of  kin,  but  to  the  duly  appointed  executor 
administration,  or  in  payment  of  the  tea-  or  administrator  of  the  deceased.    Moir 
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though  none  of  the  privileges,  that  belong  to  the  character  of  ex- 
ecutor, (t) 

In  an  action  by  a  creditor  he  shall  be  named  executor  gener- 

in  an  ac-      ally ;  (u)  for  the  most  obvious  conclusion  which  stran- 

by  a  credit-  gers  can  form  from  his  conduct  is,  that  he  has  a  will  of 
decMMdor  the  deceased,  wherein  he  is  appointed  executor,  but  has 

JPJ^sr  ^ot  yet  proved  it.(v)  And  accordingly  it  has  lately 
dally  inter-  been  *  held,  (x)  that  if  a  man  be  sued  as  the  executor 
estate.         of  an  executor  for  a  debt  of  the  original  testator,  it  is  no 

V.  Leake  &  Watts  Orphan  House,  3  Barb,  ^on,  13  Pick.  •824,  Wilde  J.  said:  "An 
Ch.  477 ;  Hazelden  v,  Wbitesides,  2  Strobh  executor  de  son  tort  cannot  settle  the  e»- 
353.  The  executor  de  son  tort  cannot  be  tate  of  the  deceased,  he  cannot  sue  for  and 
cited  to  account  before  the  probate  court,  collect  the  debts  due  to  the  estate,  nor 
Feeble's  Appeal,  15  Serg.  &  R.  41 ;  Stock-  make  any  valid  disposition  of  the  goods 
ton  17.  Wilson,  3  Penn.  129.]  and  effects,  so  that  no  trust  can  arise  by 
{t)  Carmichael  v.  Carmichael,  1  Phill.  any  acts  and  doings  of  his  in  Massachu- 
C.  C.  103,  per  Lord  Cottenham.  [In  a  setts.  The  trust  estate  is  not  rested  in 
case  where  the  defendant,  sued  as  executor  him,  nor  does  any  trust  devolve  on  him  in 
in  his  own  wrong,  pleaded  the  statute  of  consequence  of  his  unauthorized  inter- 
limitations.  Bell  J.  said  the  defendant  meddling."  See  Marcy  v.  Marcy,  32 
'*  contends  that  as  the  plaintiff  has  de-  Conn.  308;  Bennett  v,  Ives,  30  Conn, 
dared  against  him  as  executor,  and  as  the  329;  Francis  v.  Welch,  11  Ired.  (Law) 
defendant,  by  pleading  the  statute  of  lim-  215.  An  executor  de  son  tort  is  not  en- 
itations,  has  admitted  that  he  is  executor,  titled  to  an  action.  Francis  v.  Welch,  11 
he  is  to  be  regarded  and  treated  through-  Ired.  215.  Such  an  executor  has  no 
out  as  the  rightful  executor,  and  entitled  right  to  reduce  assets,  and  is  therefore 
to  any  defence  that  such  rightful  executor  not  chargeable  for  not  reducing  and  ad- 
could  have.  But  there  is  no  pretence  that  ministering  theip.  Kinard  v.  Young,  2 
we  are  aware  of,  that  this  was  true  at  Rich.  Eq.  247.] 

common  law.    The  liability  of  an  exec-  (u)  Coulter's  case,  5  Co.  31  a ;  Prince 

utor  de  son  tort  is  in  its  nature  essentially  o.  Rowson,  1  Mod.  208  ;  S.  C.  2  Mod.  51 ; 

distinct  from  that  of  an  executor  duly  ap-  Godolph.  pt.  2,  c.  8,  s.  2 ;  1   Saund.  265, 

pointed.    It  is  governed  by  different  rules  note  (2)  to  Osborne  v.  Rogers ;  [Brown  v. 

and  subject  to  different  principles.    The  Durbin,  5  J.  J.  Marsh.  170;  Buckminster 

one  is  founded  on  consent  and  contract,  p.  Ingham,  Brayt.  116;  Bell  J.  in  Brown 

while  the  other,  whatever  its  form  of  ac-  v.  Leavitt,  26  N.  H.  495 ;  Pleasants  v. 

tion,  is  in  substance  founded  on  tort.    By  Glasscock,  1  Sm.  &  M.  Ch.  17 ;  Stockton  v. 

our  statutes,  the  distinction  between  the  Wilson,  3  Penn.  129;   Gregory  r.  For- 

two  cases  is  kept  up."    Brown  ti.  Leavitt,  rester,  1   McCord  Ch.  318;   Meyrick  0. 

26  N.  H.  494,  495.    So  those  rights  which  Anderson,  14  Q.  B.  719;  Lee  v.  Chase, 

the  law  allows  to  an  executor,  on  account  58  Maine,  435.] 

of  his  office,  can  be  claimed  by  a  rightful  (v)  2  Bl.  Com.  507,  508.  The  posses- 
executor  only.  M'Intire  v,  Carson,  2  sion  and  occupation,  or  meddling  with 
Hawks  (N.  Car.),  .544.  And  where  a  trust  the  goods,  is  that  which  gives  notice  to 
is  imposed  upon  an  executor  in  the  settle-  creditors  whom  they  are  to  sue  as  exec- 
ment  of  the  estate,  by  the  will  of  the  de-  utor.  By  the  Lord  Dyer,  Wentw.  Off. 
ceased,  it  cannot  be  enforced  against  an  Ex.  c.  14,  p.  322, 14th  ed. 
executor  de  son  tori.   In  Campbell  v.  Shel-  (x)  Meyrick  v.  Anderson,  14  Q.  B.  719. 
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answer  to  the  action,  that  he  is  only  executor  de  son  tort  to  the 
original  rightful  executor.  If  there  should  be  also  a  lawful  execu- 
tor, they  may  be  joined  in  the  suit,  or  sued  severally ;  but  it  is 
otherwise  if  there  be  a  lawful  administrator,  for  he  cannot  be 
joined  in  a  suit  with  the  executor  de  son  tort,  (y) 

And  if  the  executor  de  son  tort^  being  sued  by  a  creditor, 
should  plead  ne  ungues  executor^  on  which  issue  should  be  joined, 
this  issue,  on  proof  of  acts  by  the  defendant,  such  as  constitute 
in  law  an  executorship  de  son  tort^  would  be  found  against  him, 
and  the  judgment  thereon  would  be,  that  the  plaintiff  do  recover 
the  debt  and  costs,  to  be  levied  out  of  the  assets  of  the  testator  if 
the  defendant  have  so  much,  but  if  not,  then  out  of  the  defend-- 
anfs  own  goods,  (z) 

(y)    Wentw.    Off.  Ex.   32S,  14th    ed.  eeutor,  and  npon  the  evidence  it  appeared, 

Godolph.  pt.  2,  c.  8,  8.  2 ;  Com.  Dig.  Ad-  that  a  chimney-back,  or  other  matter  of 

ministrator,  C.  3 ;  [Howland  v.  Dews,  R.  reiy  small  valae,  had  come  to  his  hands ; 

M.  Churl  t.  883 ;  Stephens  v.  Banett,  7  and  thereupon  a  verdict  passed  against 

Dana,  257.]    There  cannot  be  an  admin-  him,  and  the  judges  came  into  court,  and 

istrator  de  son  tort;  the  law  knows  no  informed  the  lord  keeper  this  was  the 

such  appellation.    Godolph.  pt.  2,  c.  8,  fact;  and  the  party  was  relieved  in  equity; 

s.  2.   [See  Eastman  J.  in  Willard  v.  Ham-  and  he  also  cited  the  case  of  Cryer  v, 

mond,  21  N.  H.  385.]  Goodhand,  in  Lord  Nottingham's  time, 

(z)  Bobbin's  case,  Noy,  69 ;  Wentw.  Off.  where,  in  an  action  of  debt  brought 
Ex.  c.  14,  pp.  831,  332,  14th  ed. ;  Bull  v.  against  the  widow  of  an  ale-house  keeper, 
Wheeler,  Cro.  Jac.  648 ;  1  Saund.  336  6,  who  died  intesute,  she  pleaded  m  ungues 
note  (10)  to  Hancock  v.  Prowd ;  Hooper  executor,  and  all  the  proof  that  was  against 
V,  Summersett,  Wightw.  19,  by  Thomp-  her  was,  that  she  had  taken  money  for 
son  B. ;  [Howland  v.  Dews,  R.  M.  Charlt.  some  few  pots  of  ale  sold  in  the  house 
383 ;  Stephens  v,  Bamett,  7  Dana,  257  ;  after  her  husband's  death ;  and  upon  hear- 
Hnbbell  v,  Fogartie,  1  Hill  (S.  Car.),  167;  ing  she  was  relieved.  However,  the  gen- 
Campbell  u.  Tousey,  7  Cowen,  64;  Par-  eral  rule  is,  that  a  court  of  equity  will  not 
sons  C.  J.  in  Mitchel  v,  Lunt,  4  Mass.  relieve  either  mispleading  or  where  there 
654, 658;  Peters  v.Breckenridge,  2  Cranch  is  a  neglect  or  want  of  plea.  See 
C.  C.  518.  The  creditor  of  an  intestate  Treat  on  Eq.  bk.  1,  c  3,  s.  3.  [In  Missis- 
who  has  recovered  judgment  against  an  Bippi>  by  statute,  an  executor  de  son  tort 
executor  de  son  tort  cannot  levy  his  execu-  is  liable  only  to  the  extent  of  the  assets 
tion  issued  on  such  judgment  upon  the  in  his  hands,  and  judgment  should  be 
real  estate  left  by  the  intestate.  Mitchel  rendered  against  him  in  the  ordinary  form, 
V.  Lunt,  4  Mass.  654.]  As  to  whether  in  although  he  may  err  in  pleading.  Hill  v. 
any  cases  of  levy  out  the  goods  of  the  ex-  Henderson,  13  Sm.  &  M.  688.  By  statute, 
eeutor  de  son  tort  equity  can  afford  relief,  in  New  Hampshire,  an  executor  de  son 
see  Robinson  v.  Bell,  2  Vem.  147,  where  tort  is  held  liable  to  the  actions  of  creditors 
the  Lord  Commissioner  Hntchins  dted  a  and  others  aggrieved  to  double  the  amount 
case  in  the  Lord  Bacon's  time,  in  which,  of  the  estate  he  intermeddles  with.  Bel- 
npon  an  action  of  debt  upon  a  bond  of  lows  v.  Goodall,  32  N.  H.  97.  Under  the 
seven  hundred  pounds,  brought  against  statutes  of  Iowa,  an  executor  de  son  tort 
one  as  executor,  he  pleaded  ne  lui^ues  e«-  is  liable  to  be  sued  by  any  creditor  of  the 
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However,  though  an  executor  de  son  tart  cannot  by  his  *  own 
wrongful  act  acquire  any  benefit,  yet  he  is  protected  in  all  acts 
not  for  his  own  benefit,  which  a  rightful  executor  may  do.  And, 
accordingly,  if  he  pleads  properly,  he  is  not  liable  beyond  the 
extent  of  the  goods  which  he  has  administered,  (a)  Therefore,  in 
an  action  by  a  creditor  of  the  deceased,  under  a  plea  of  plene  ad- 
ministravit^  he  shall  not  be  charged  beyond  the  assets  which  came 
to  his  hands ;  (6)  and  in  support  of  this  plea,  he  may  give  in 
evidence  the  payments  by  himself  of  just  debts  of  the  deceased, 
of  equal  or  superior  degree  to  that  on  which  the  action  is  brought, 
which  have  exhausted  such  assets,  (c)  So  even  after  action 
brought,  he  may  apply  the  assets,  which  are  in  his  hands,  to  the 
payment  of  a  debt  of  superior  degree,  and  plead  such  payment  in 
bar  of  the  action,  (rf)     So  he  may  give  in  evidence,  under  the 

Mtate,  to  the  ralue  of  tbe  property  taken  resent  the  estate,  the  claimant  is  a  creditor, 

or  received  by  him,  and  for  all  damages  and  may  bring  his  action  against  any  one 

oaused  by  his  acts.    Elder  v.  Littler,  15  who  embezzles  the  estate."    Thus  an  action 

Iowa,  65.    By  the  statute  of  Massachn-  may  be  broaght  against  an  executor  in  his 

setts,  regulating  this  subject,  "  every  exec-  own  wrong,  if  a  cause  of  action  exist  against 

ntor  in  his  own  wrong  shall  be  liable  to  the  debtor  at  his  decease,  until  the  action 

tbe  rightful  executor  or  administrator  for  is  barred  by  the  lapse  of  such  time  as  may 

the  full  value  of  the  goods  or  effects  of  the  be  allowed  in  such  cases  for  bringing  an 

deceased  taken  by  him,  and  for  all  dam-  action  after  a  lawful  grant  of  administnt- 

ages  caused  by  his  acts  to  the  estate  of  the  tion.    Brown  v.  Leavitt,  26  N.  H.  493.] 

deceased."    Genl.  Sts.  c.  94,  §  15.    See  (b)  Dyer,  156  6,  in  margin ;  1  Saund. 

Boot  V.  Geiger,  97  Mass.  178.  265,  note  (2)  to  Osborne  v.  Rogers ;  Hooper 

(a)  Godolph.  pt.  2,  c  8,  s.  2;  Wentw.  o.  Summenett,  Wightw.  21,  per  curiam; 

Off.  Ex.  831,  14th  edition;   [ante,  266,  Yardley  o.  Arnold, Carr. & M. 434 ;  [Leach 

note  («) ;  Sawyer  J.  in  Bellows  v.  Good-  ti.  House,  1  Bailey  (S.  Car.),  42 ;  Cuok  v. 

all,  32  N.  H.  99  ;  Nass  v.  Van  Swearingen,  Sanders,  15  Rich.  (S.  Car.)  63 ;  Kinard  v. 

7  Serg.  &  R.  196 ;  Glenn  v.  Smith,  2  Gill  Yonng,  2  Rich.  (S.  Car.)  £q.  247  ;  Hill  v. 

&  J.  493.    He  may  make  defence  as  the  Henderson,  13  Sm.  &  M.  688 ;  McKensie 

rightful  executor.    Stockton  v.  Wilson,  3  o.  Pendleton,  1  Bush  (Ky.),  164;  Bellows 

Penn.  129 ;  Weeks  v,  Gibbs,  9  Mass.  77.  v.  Goodall,  32  N.  H.  99 ;  Glenn  v.  Smith, 

"As  an  executor  in  his  own  wrong  is  sub-  2  Gill  &  J.  493.] 

jected  only  to  the  actions  of  creditors,  and  (c)   Wentw.  c.  14,  pp.  333,  334,   14th 

others  aggrieved,  he  has  a  right  to  raise  ed. ;  Ayre  v.  Ay  re,  1  Ch.  Cas.  33 ;  White- 

the  question,  whether  the  plaintiff,  at  the  hall  u.  Squire,  Carth.  104,  by  Lord  Holt; 

time  of  bringing  his  action,  was  a  creditor.  Mountford  v.  Gibson,  4  East,  453,  in  the 

If  the  plaintiff's  right  of  action  has  be-  judgmentofLeBlanc  J.;  2  Bl.  Com.  508; 

come  barred  by  the  statute  of  limitations,  Bac.  Abr.  Executors,  B.  3,  2 ;   [Dorsett 

be  has  ceased  to  bo  a  creditor  within  the  v.  Frith,  25  Geo.  537 ;  Weeks  v.  Gibbs,  9 

meaning  of  the  statute.    But  if  a  claim  Mass.  74 ;  Winn  v.  Slaughter,  5  Heisk. 

still  exists,  and  has  not  become  finally  191.] 

barred  by  any  statute,  if  it  is  capable  of  (d)  Oxenham  v.  Clapp,  2  B.  &  Ad.  309. 

being  enforced  against  the  estate  whenever  See,  further,  poet,  pt  iii.  bk.  ii.  ch.  ii. 

an  administrator  is  duly  appointed  to  rep-  }  ui. 
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same  plea,  that  he  has  delivered  the  assets  to  the  rightf  al  execu* 
tor  or  administrator  before  action  brought,  (e)  An  executor  de 
son  *  tort  may  well  plead  ne  unqueB  executor  and  also  plene  admin'- 
istravit^  and,  although  on  the  former  issue  he  should  be  unsuccess* 
ful,  he  may  have  a  verdict  on  the  Is^tter.  (/) 

But  it  is  no  defence,  either  under  a  plea  of  plene  administror 
vit  or  a  special  plea,  that  after  action  brought,  and  before  plea 
pleaded,  the  defendant  delivered  over  the  assets  to  the  rightful 
executor  or  administrator ;  (^)  not  even,  though,  in  fact,  no 
administration  was  granted  to  any  one  till  after  the  action  was 
brought.  (K)  So  payments  made  by  an  executor  de  son  tort^ 
pending  a  suit  in  equity  for  an  account  of  an  intestate's  estate, 
to  a  person  who  took  out  administration  after  the  institution  of 
the  suit,  and  was  thereupon  made  a  co-defendant,  will  not  be 
allowed,  (i) 

And  it  has  been  said  that  a  man  who  is  sued  in  equity  as  ex* 
ecutor  de  son  tort^  jointly  with  the  rightful  executor,  cannot 
set  up  as  a  defence  that  he  had,  even  before  the  bill  was  filed,  ac- 
counted for  his  receipts  and  payments  to  his  co-defendant,  and 
paid  over  the  balance  ;  for  that  an  executor  de  son  tort  cannot,  by 
settling  with  the  personal  representative,  discharge  himself  from 
liability  to  the   parties  beneficially  interested  in  the  testator's 

(e)  Anon.  1  Salk.  313 ;  Padget  v.  Priest,  fendants,  bj  taking  the  goods  on  the  death 

2  T.  R.  97,  in  the  jadgments  of  Ashurst  of  the  pauper,  had  made  themselves  execa- 

J.  and  Bailer  J. ;  Curtis  v.  Vernon,  3  T.  tors  de  ton  tort,  yet  as  the  jury  found  that 

B.  590,  in  Lord  Kenyon's  judgment ;  Hill  the  agreement  with  Joseph  amounted  to  a 

V,  Curtis, /Mwt,  268,  note  (ik).    In  Samuel  transfer  of  the  office,  and  not  to  a  sale  of 

V.  Morris,  6  C.  &  P.  620,  which  was  an  the  goods  to  him  by  the  defendants,  they 

action  of  trover,  the  plaintiff  had  pledged  were  not  liable  to  the  plaintiff,  because  ho 

the  goods  in  question  to  a  parish  pauper  for  being  a  pawnor  of  the  goods,  a  mere  seis- 

a  debt  On  the  pauper's  death,  the  defend-  are  of  them  did  not  amount  to  conver- 

ants,  who  were  the  parish  overseers,  took  don. 

the  goods,  together  with  those  of  the  pan-  (/)  Hooper  v,  Snmmezsett,  Wight  20, 

per,  in  order  to  pay  the  expenses  of  his  by  Wood  B. 

faneral.    When  the  bill  for  the  coffin  was  (g)  Curtis  v.  Yemon,  3  T.  B.  587  ;  S. 

brought  in  by  one  Joseph,  who  had  made  C.  affirmed  in  error,  2  H.  Bl.  18.    The 

it  by  their  order,  they  proposed  that  he  reason  seems  to  be  that  the  creditor  would 

should  have  all  the  goods,  to  make  what  he  thereby  be  pat  into  a  worse  situation ;  ho 

could  of  them,  if  he  would  pay  the  rent  woold   have    to    bring  a  second   action 

doe  to  the  landlord  of  the  house  in  which  against  the  rightful  executor.    2  B.  &  Ad. 

the  pauper  had  lived,  and  all  the  faneral  315. 

expenses.    To  this   proposal  Joseph  as-  (A)  3  T.  B.  587 ;  2  H.  Bl.  18. 

Mnted,  and  took  the  goods  and  sold  them.  (i)  Layfield  v.  Layfield,  7  Sim.  1^2. 
And  Parke  B.  held,  that'  although  the  de- 
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estate,  (k)  So  the  agent  of  an  *  executor  de  son  tort^  who  has, 
by  collecting  the  assets,  made  himself  also  liable  as  executor  de 
son  tort^  cannot  discharge  himself  by  showing  that  he  has  duly 
accounted  for  his  receipts  to  his  principal ;  for  the  rule  that  the 
receipt  of  the  agent  is  the  receipt  of  the  principal  does  not  apply 
to  the  case  of  a  wrong-doer.  (V) 

An  executor  de  son  tort  cannot  give  in  evidence,  under  jplene 
administravit^  or  specially  plead,  a  retainer  for  his  own  debt ;  (P) 
for  otherwise  the  creditors  of  the  deceased  would  be  running  a 
race  to  take  possession  of  his  goods,  without  taking  administration 
to  him.  (971)  And  it  will  make  no  difference  though  the  debt  due 
to  the  executor  de  son  tort  be  of  a  superior  degree  to  that  of  the 
creditor  who  brings  the  action  against  him.  (n)  Nor  though 
the  rightful  executor  or  administrator  has  assented  to  such  re- 
tainer. (0)  If  the  executor  de  son  tort  should  plead  the  retainer 
to  satisfy  his  own  debt,  the  plaintiff,  though  he  had  sued  the  de- 
iendant  as  executor  generally,  may  reply,  that  he  is  executor  de 
son  tort,  (ji)  If  he  attempts  to  give  the  retainer  in  evidence, 
nnder  plene  administravit^  the  plaintiff  must  show  the  will,  and 
who  are  the  rightful  executors,  (y) 

Yet  if  an  executor  de  son  tort  afterwards,  pendente  lite^  obtains 
administration,  he  may  retain;  for  it  legalizes  those  acts  which 
were  tortious  at  the  time,  (r)    And,  therefore,  *  if  subsequently  to 

{k)  Carmichael  v.  Carmichael,  2  Phtll.  Glena  v.  Smith,  5  Gill  &  J.  493 ;  Brown  p. 

C.  C.  101,  per  Lord  Cottenham.    But  this  Leavitt,  26  N.  H.  493,  495  ;  Kinard  v. 

dictum  was  doubted  bj  Wood  Y.  C.  in  Young,  2  Rich.  £q.  247  ;  Partee  v.  Cangh- 

Hill  V.  Curtis,  L.  R.  1  Eq.  90.    Lord  Cot-  ran,  9  Yerger,  460.] 

tenham  appears  to  have  been  influenced  by  (m)   Coulter's  ease,  5  Co.  30  a  ;  8.  C. 

the  reasoning  that  even  the  rightful  execn-  Cro.  Eliz.  630 ;   Wentw.  Off.  Ex.  c.  14, 

tor  cannot  discharge  hlmFelf  by  settling  p.  333, 14th  ed. 

accounts  with  a  co-executor.    But  Wood  (n)  Curtis  v,  Vernon,  2  T.  R.  587 ;  S 

y.  C.  pointed  out  the  reason  for  this,  viz,  H.  Bl.  18. 

that  a  rightful  executor  is  bound  to  ad-  (o)  lb. 

minister  the  assets  which  he  receives,  and  (p)  Alexander  v.  Lane,  Yelv.  137. 

it  it  not  enough  simply  to  hand  them  over  (q)  Arnold  ».  Arnold,  Bull.  N.  P.  143. 

to  his  co-executor.    But  an  executor  </e  (r)   Pyne  p.  Woolland,  2  Ventr.  180; 

sonfortisnot  so  bound;  and  may  discharge  Williamson    v,    Norwitch,    Sty.    337;    1 

himself  by  showing  that  he  has  delivered  Saund.  265,  note  (2)  to  Osborne  v,  Rog- 

the  assets  to  the  rightful  executor  before  ers ;   [Colt  J.  in  Hatch  v.  Proctor,  102 

action  brought.    Ante,  267.  Mass.  351,  354 ;  Alvord  v.  Marsh,  12  Al- 

(I)  Sharland  n.  Mildon,  5  Hare,  469.  len,  603;  Wagner  v,  Ryan,  19  Misson. 

(/I)  [Shields  r.  Anderson,  3  Leigh,  729 ;  196;  Priest  v.  Watkins,  2  Hill  (N.  Y.), 

Chapman  C.  J.  in  Carey  v.  Guillow,  105  225;  Rattoon  v,  Overacker,  8  John.  126; 

Mass.  18, 21 ;  Turner  v.  Child,  1  Dev.  331 ;  Andrew  t^.  Galliflon,  15  Mass.  325,  note ; 

[269]      [270] 
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the  replication  that  he  is  executor  de  son  tort^  he  obtains  adminis* 
tration,  he  may  rejoin  that  fact  by  way  of  plea  puis  darrein  con^ 
tinuance  ;  for  it  is  consistent  with  the  retainer  in  the  plea,  {s) 

With  respect  to  the  liability  of  an  executor  de  son  tort  at  the 
suit  of  the  lawful  representative  of  the  deceased,  there  His  liabii- 
are   several  authorities    to   show»   that  if   the   rightful   aTtion?^ 
executor  or  administrator  bring  an  action  of  trover  or  fuf  ^^I 
trespass,  the  executor  de  son  tort  may  give  in  evidence,  *<>'• 
under  the  general  issue,  and  in  mitigation  of  damages,  payments 
made  by  him  in  the  rightful  course  of  administration :  (i)  upon 
this  ground,  that  the  payments  which  are  thus,  as  it  is  termed, 
recouped  in  damages,  were  such  as  the  lawful  executor  or  admin- 
istrator would  have  been  bound  to  make ;  and  therefore,  it  can- 
not be  considered  as  any  detriment  to  him,  that  they  were  made 
by  an  executor  de  son  tort,  (u)    But  the  executor  de  son  tort  can- 
not pleads  in  bar,  to  an  action  by  the  rightful  executor  or  admin- 
istrator, 'payments  of  debts,  &c.  to  the  value  of  the  assets,  or 
that  he  has  given  the  goods  in  satisfaction  of  the  debts ;  (z)  and, 


Richardson  C.  J.  in  Clements  v,  Swain,  2  Garth.  104,  by  Holt   C.  J. ;  Padget   v, 

N.  H.  476;  Farrell'a  Estate,  1  Tuck.  Sur.  Priest,  2  T.  R.  100,  by  Bailer  J. ;  Monat- 

110.]    Bat  if  administration  be  granted  ford  v,  Gibson,  4  East,  454,  by  Le  Blanc 

to  one  after  he  hath  intermeddled  wrong-  J. ;  2  Bl.  Com.  508 ;  Bac.  Abr.  Exors. 

folly  with  the  deceased's  goods,  this  will  B.  3, 1 ;  Fyson  v.  Chambers,  9  M.  &  W. 

not  purge  the  wrong  done  before ;  and,  468,  per  Lord  Abinger ;  [Chapman  C.  J. 

therefore,  a  creditor  may  sue  him  as  execQ-  in  Carey  v.  Guillow,  105  Miiss.  18,  21; 

tor  de  son  tort,  or  as  a  lawful  administra-  Saam  v.  Saam,  4  Watts,  432 ;  Weeks  v, 

tor,  at  his  election.    Laury  v.  Aldred,  2  Gibbs,  9  Mass.  74 ;  Reagan  v.  Long,  21 

Brownl.  185  ;  Godolph.  pt.  2,  c.  8,  s.  2;  Ind.  264 ;  Tobey  v.  Miller,  54  Maine,  480; 

Com.  Dig.  Administrator,  C.  1 ;  [Green  t;.  Glenn  v.  Smith,  2  Gill  &  J.  493  ;  Olmsted 

Dewit,  I  Root,  183 ;  Partee  v.  Canghran,  v.  Clark,  30  Conn.  108.]  It  is  said  in  Bull. 

9  Yerger,  460.]    But  see  Hill  v.  Curtis,  N.  P.  48,  that  perhaps  in  trover  he  could 

ante,  264,  note  (n).  not  give  in  evidence  payment  of  debts  to 

(<)  Vanghan  v.  Browne,  2  Stra.  1106 ;  the  value  of  such  goods  as  were  still  in  his 

8.  C.  Andr.  328 ;  1  Saund.  265,  note  (2),  custody,  but  only  for  snch  as  ho  had  sold ; 

to  Osborne  v,  Rogers;  [Shillaber  v,  Wy-  stdqucere,  [See  Hardy  v.  Thomas,  23  Miss, 

man,  15  Mass.  322;  Andrew  v.  Gallison,  544,  in  accordance  with  the  above  sngges- 

15  Mass.  325,  note;  Priest  v.  Watkins,  2  tion  in  Bull.  N.  P.  48.] 
Hill,  225;  Hoar  J.  in  Alvord  r.  Marsh,  12        (u)  By  Lawrence  J.  in  Monntford  v. 

Allen,  604,  605  ;  Emery  v.  Berry,  28  N.  H.  Gibson,  4  East,  451. 
473;  Wagner  v.  Ryan,  19  Missou.  196;        (x)  Anon.  12  Mod.  441 ;  Whitehall  v. 

Richardson  C.  J.  in  Clements  v,  Swain,  2  Squire,  Carth.  104,  by  Holt  C.  J.;  2  Bl. 

N.  H.  476  ;]  but  see  Whitehead  o.  Samp-  Com.  508 ;  Elworthy  v,  Sandford,  3  H.  & 

son,  1  Freem.  265.  C.  336 ;  [Buchanan  C.  J.  in  Glenn  v. 

(0    Graysbrook  v.  Fox,  Plowd.  282  ;  Smith,  2  Gill  &  J.  493.] 
Anon.  12  Mod.  441 ;  Whitehall  v.  Squire, 
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although  the  payments  proved,  under  the  general  issue,  to  have 
been  made  by  the  executor  de  son  tort  amount  to  the  full  value  of 
the  goods  sought  to  be  recovered  in  the  action  of  trespass  or 
trover,  *  the  lawful  executor  or  administrator  shall  not  be  non- 
suited, but  will  still  be  entitled  to  a  verdict  for  nominal  dam- 
ages, (y)  And  in  the  modern  case  of  Woolley  v.  Clark,  (z)  a 
will  was  proved  by  the  executor  named  in  it,  who,  after  probate, 
sold  the  goods  of  the  testator.  At  the  time  of  the  sale  he  had 
notice  of  a  subsequent  will,  which  was  afterwards  proved,  and  the 
probate  of  the  former  will  revoked  on  citation :  whereupon  the 
executor  under  the  latter  will,  brought  trover  against  the  executor 
under  the  former,  for  the  goods  sold :  and  it  was  holden  that  the 
action  was  sustainable  to  recover  the  full  value,  and  that  the  de* 
fendant  was  not  entitled^  in  mitigation  of  damages^  to  show  that 
he  had  administered  assets  to  the  amount,  (a) 

Again,  this  recouping  in  damages  can  only  be  allowed  to  the 
executor  de  son  tort  in  cases  where  there  are  sufficient  assets  to 
satisfy  all  the  debts  of  the  deceased ;  for  otherwise  the  rightful 
executor  or  administrator  would  be  precluded,  not  only  from  giv- 
ing preference  to  one  creditor  over  others  of  equal  degree,  which 
is  one  of  the  privileges  of  his  office,  but  also  from  satisfying  his 
own  debt,  in  priority  to  all  those  of  equal  degree,  by  way  of  re- 
tainer, (6) 

What  It  remains  to  be  considered,  what  effect  the  acts  of 

acts  of  an     &n  executor  de  son  tort  may  have  on  the  goods  of  the  de- 


iy)  Anon.  12  Mod.  441 ;  2  Fhillippa  on  of  this  case,  nor  was  the  point  mentioned. 

£v.  234,  note  (6),  7th  ed.    The  contrary  Ideo  quart,  whether  it  must  be  understood 

is  lain  down  as  to  the  action  of  trover,  in  as  overruling  them. 

BuUer's  Nisi  Prius,  48 ;  bat  the  authority  (b)  Wentw.  Off.  Ex.  c.  14,  p.  335,  14th 

cited  for  this  position  does  not  support  it,  ed. ;  Mountford  v.  Gibson,  4  East,  453,  in 

and  it  is,  as  it  seems,  incorrect     See  the  judgment  of  Lawrence  J. ;  2  Bl.  Com. 

Mountford  v.  Gibson,  4  East,  447,  by  Lord  507,  508;  Elworthy  v.  Sandford,  3  H.  & 

Ellenborough  ;  Roscoe  on  Evidence,  617,  C.  330;  [Appleton  C.J.  in  Tobey  v.  Mill- 

7th  ed. ;  [Rattoon  v.  Overacker,  8  John,  er,  54  Maine,  483 ;  Neal  t*.  Baker,  2  N.  H. 

126.]  477.    Under  the  statute  of  Massachusetts, 

{z)  5  B.  &  Aid.  744 ;  S.  C.  1  Dowl.  &  an  executor  de  son  tort  \s  not  "  allowed  to 

Ryl.  409.  retain  or  deduct  any  part  of  the  goods  or 

(a)  [See  Bradley  v.  Commonwealth,  31  effects,  except  for  such  funeral  expenses 
Penn.  St.  522.]  It  must  be  observed,  that  or  debts  of  the  deceased  or  other  charges 
the  authorities  in  favor  of  the  right  of  an  actually  paid  by  him  as  the  rightful  ex- 
executor  de  son  tort  to  recoup,  in  damages,  ecutor  or  administrator  might  have  been 
payments  made  in  a  due  course  of  admin-  compelled  to  pay."  Genl.  Stt.  c  94,  { 
istration,  were  not  cited  in  the  argument  15.] 
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ceased,  with  relation  to  the  rightful  executor  or  adminis-   5,*«^"*°r, 
trator  and  the  ahenee  of  the  executor  de  son  tart,  (o^)         shall  have 

*  It  is  laid  down  in  Coulter's  case  (c)  that  ^^  it  is  clear  aliened  by 
that  all  lawful  acts,  which  an  executor  de  son  tort  doth,  ^*°^' 
are  good."  So  it  was  said  in  Graysbrook  v.  Fox,  (i)  by  Walsh, 
qiiod  alii  duo  jtisticiarii  conceaserunt^  that  if  an  administrator 
under  a  grant  which  is  void  (by  reason  of  there  being  a  will  and 
executor)  alienes  the  goods  of  the  deceased  to  pay  the  funeral,  or 
debts,  the  sale  is  good  and  indefeasible.  (cP)  And  Lord  Holt,  in 
Parker  v.  Kett,  (6)  laid  down. that  a  l^al  act  done  by  an  executor 
de  son  tort  shall  bind  the  rightful  executor,  and  shall  alter  the 
property ;  and  that  the  reason  is,  because  the  creditors  are  not 
bound  to  seek  farther  than  him  who  acts  as  executor ;  therefore, 
if  an  executor  de  son  tort  pays  1001 .  of  the  testator's  in  a  bag  to  a 
creditor,  the  rightful  executor  shall  not  have  trover  against  the 
creditor.  (/) 

But  when  it  is  thus  generally  laid  down,  that  payments  made 
in  the  due  course  of  administration,  by  one  who  is  executor  de  son 
torty  are  good,  that  must  be  understood  of  cases  where  such  pay- 
ments are  made  by  one  who  is  proved  to  have  been  acting  at  the 
time  in  the  character  of  executor,  and  not  of  a  mere  solitary  act 
of  wrong,  in  the  very  instance  complained  of,  by  one  taking  upon 
himself  to  hand  over  the  goods  of  the  deceased  to  a  creditor.  Thus 
in  Mountford  v.  Gibson,  (jg)  the  goods  in  question  had  originally 
been  sold  by  the  defendant  to  the  intestate  in  his  lifetime ;  on  his 
death,  they  not  having  been  paid  for,  on  application  to  the  in- 
testate's widow  for  that  purpose,  she  delivered  them  back  to  the 
defendant,  in  satisfaction  of  his  demand.  No  other  acts  appeared 
to  have  been  done  by  the  widow,  to  show  that  she  had  before 
taken  upon  herself  to  act  as  executrix.  The  administrator  brought 
trover  for  the  goods  against  the  creditor ;  on  whose  behalf  it  was 

(fri)  ISee  Carpenter  v.  Going,  20  Ala.  (e)  1  Ld.  Rajm.  661 ;  S.  C.  12  Mod. 

587 ;  Woolfork  v.  SuIUiran,  23  Ala.  548;  471. 

Wylljr  V-  King,  Geo.  Dec.  pt.  ii.  7 ;  Wilde  (/)  See,    also,  the   judgment   of  Le 

J.  in  Campbell  v,  Sheldon,  13  Pick.  8,  Blanc  J.  in  Mountford  v,  Gibson,  4  East, 

24.]  454,  and  of  Littledale  J.  in  Ozenham  v. 

(c)  5  Co.  80  h,  Clapp,  1  B.  &  Ad.  313. 

(d)  Plowd.  282.  (g)  4  East,  441.     [See  Gilchrist  J.  in 
(tfi)  [A  person  acting  under  void  letters  Leach  i;.  Pillsburj,  15  N.  H.  139;  Giles 

of  adminiatration  majr  be  treated  as  an  ex-    v,  Churchill,  5  N.  H.  841;  Hoar  J.  in 
ecu  tor  in  his  own  wrong.     Bradley  v,    Alvord  v.  Marsh,  12  Allen,  605.] 
Commonwealth,  31  Penn.  St.  622.] 
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contended,  that  he  had  a  right  *  to  protect  himself  in  the  action 
nnder  such  payment  by  the  widow  as  executrix  de  son  tort.  But 
the  court  of  king's  bench  held,  on  the  ground  above  stated,  that 
this  was  no  defence.  (^^)  Accordingly,  in  Thomson  v.  Hard- 
ing, (A)  it  was  laid  down  in  the  judgment  of  the  same  court  that 
the  law  is  not  that  as  against  the  true  representatiye  every  pay- 
ment from  the  assets  of  the  deceased  shall  be  valid,  if  made  by  a 
person  who  has  so  intermeddled  with  the  property  of  the  deceased 
as  to  render  himself  liable  to  be  sued  as  executor  de  son  tort.  But 
that  where  the  executor  de  son  tort  is  really  acting  as  executor, 
and  the  party  with  whom  he  deals  has  fair  reason  for  supposing 
that  he  has  authority  to  act  as  such,  his  acts  shall  bind  the  right- 
ful executor  and  shall  alter  the  property. 

It  must  further  be  observed  that  the  act  of  an  executor  de  son 
tort  is  good  against  the  true  representative  of  the  deceased  only 
where  it  is  lawful,  and  such  an  act  as  the  true  representative  was 
bound  to  perform  in  the  due  course  of  administration,  (t) 

Where  a  man  has  acted  as  executor  de  son  tort^  and  afterwards 
How  far  an  obtains  letters  of  administration,  a  question  may  arise, 
trator  is  how  far  he  is  bound,  in  his  character  of  rightful  admin- 
hSownacts  istrator,  by  his  own  acts  done  while  executor  de  son 
ft  ^*toJ-r  ^^*-  (**)     '^^^8  subject  will  be  considered  hereafter,  to- 

(g^)  [See  Pickering  v.  Coleman,  12  K.  hands,  nnless  there  be  fraud  or  collusion. 
H.  148 ;  Alvord  v.  Marsh,  12  Allen,  605 ;  The  administrator  in  such  case  is  estopped 
Wilson  V.  Hudson,  4  Harring.  169;  Mitch-  to  deny  his  former  executorship.  An  ex- 
ell  V.  Kirk,  3  Sueed,  319.]  ecu  tor  de  son  tort,  who  had  sold  and  delir- 

{h)  2  El.  &  Bl.  630.  ered  goods,  belonging  to  the  estate  of  the 

(i)  Buckley  v.  Barber,  6  Exch.  164;  deceased,  by  a  bill  of  sale  with  warranty 

[Gilchrist  J.  in  Pickering  v.  Coleman,  12  of  title,  to  A.  at  the  request  and  on  the 

N.  H.  148,  151, 152 ;  Giles  r.  Churchill,  5  credit  of  B.,  who  knew  that  the  assumed 

N.  H.  341 ;  Gay  v.  Lemle,  32  Miss.  309 ;  vendor  was  acting  in  his  own  wrong,  was 

ante,  271,  note  (6).]  afterwards  appointed  administrator  of  the 

(|i)  [Although  this  may  be  a  question,  estate,  and  subsequently  notified  B.  that 

it  is  still  said  to  be  "  certain  that  he  can  he  confirmed  the  sale ;  and  B.  said  that 

ratify  and  make  valid,  by  relation,  all  those  the  sale  was  fair  and  the  price  should  be 

acts  which  would  have  been  valid,  had  he  paid ;  and  A.  had  always  remained  in  pos- 

been  the  rightful  administrator."     Out-  session  of  the  goods;  the  administrator  was 

law  i;.  Farmer,  71  N.  Car.  35  ;  Alvord  o.  held  entitled  to  maintain  an  action  against 

Marsh,  12  Allen,  603.    In  Walker  v.  May,  B.  for  the  price  of  the  goods.    Hatch  o. 

2  Hill  Ch.  22,  it  was  held  that  where  a  Proctor,  102  Mass.  351.    The  promise  of 

judgment  is  recovered  against  one  as  ex-  an  executor  de  eon  tort,  to  pay  a  debt  of 

ecutor  de  son  tort,  and  he  afterwards  takes  the  deceased,  will  not  prevent  the  bar  of 

out  letters  of  administration  on  the  estate,  the  statute  of  limitations  to  a  suit  for  the 

the  judgment  will  bmd  the  estate  in  his  debt  brought  against  him  afterwards,  when 
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gether  with  the  question  as  to  what  may  be  done  by  an  ad- 
ministrator before  letters  of  administration  are  granted,  (h) 

he  ^  rightful  administrator.    Hazclden  r.    Elliott,  9  Leigh,  79.    See  anUf  265,  note 
Whitendes,  2  Strobh.  353;  Hansford  o.    (r).]    . 

(k)  Pott,  pt.  I.  bk.  y.  ch.  i.  §  ii. 
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•CHAPTER  THE  SIXTH. 

OF  THE  EXECUTOB'S  BEFUSAL  OR  ACOEPTANOB  OP  THE  OFFICE. 

SECTION  I. 
When  and  how  the  Office  may  he  refused. 

The  office  of  executor  being  a  private  one  of  trust,  named  by 
^*^"t  b"  *^®  testator,  and  not  by  the  law,  the  person  nominated 
compelled    may  refuse,  though  he  cannot  assign  the  office  ;  (a)  and 

to  Acceot 

the  office:  even  if  in  the  lifetime  of  the  testator  he  has  agreed  to 
accept  the  office,  it  is  still  in  his  power  to  recede.  (V) 

But  though  the  executor  cannot  be  compelled  to  accept  the 
but  might  executorship,  whether  he  will  or  not,  yet  by  stat.  21 
be  con-  Hen.  8,  c.  5,  s.  8,  the  ordinary  might  convene  before 
the  ordu  him  ((;)  any  person  made  and  named  executor  of  any 
cept  or        testament,  ^^  to  the  intent  to  prove  or  refuse  the  testa- 

***®'  ment ; "  and  if  he  neglected  to  appear,  he  was,  previous 
to  the  stat.  53  Geo.  3,  c.  127,  punishable  by  excommunication  for 
a  contempt;  ((2)  and  might  subsequently  be  dealt  with  in  the 
mode  substituted  by  that  statute,  s.  2,  for  excommunication,  (e) 
This  power  of  citation  to  take  or  refuse  probate  was,  it  is  appre- 
hended, transferred  to  the  court  of  probate  by  the  23d  section  of 
the  court  of  probate  act,  1857,  and  a  neglect  to  appear  to  the 
citation  may  be  punished  as  for  a  contempt  of  the  court  under  the 
25th  section. 

*  The  time  allowed  to  the  person  named  executor,  to  deliberate 

(a)  Bac  Abr.  Exora.  £.  9.    See  Doug-  (d)  Bro.    Executon,  pi.  90 ;    Wentw. 

las  V.  Forrest,  4  Bing.  704,  in  the  judg-  Off.  Ex.  88,  14th  ed. ;  Treat  on  £q.  bk.  4, 

ment  of  Best  C.  J. ;  [Dunning  v.  Ocean  pt.  2,  c  1,  s.  4. 

National  Bank  of  the  City  of  New  York,  (e)  See  stat  2  &  3  W.  4,  c.  93.    (Act 

6  Lansing,  296,  298,  and  cases  cited.]  for  enforcing  Process  upon  Contempts  in 

(6)  Doyle  v,  Blake,  2  Sch.  &  Lef.  239.  the  Courts  Ecclesiastical.) 

(c)  See  stat  1  £dw.  6,  c.  2,  as  to  the 
form  of  the  citation. 
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whether  he  will  accept  or  refuse  the  executorship,  is  uncertain, 
and  left  to  the  discretion  of  the  judge,  who  has  used,  at  his  pleas- 
ure, not  only  within  the  year,  but  within  a  month  or  two,  to  issue 
his  citation.  C/)  And  now,  if  the  executor  administer,  he  will 
by  Stat.  55  Geo.  3,  c.  184,  s.  87,  be  liable  to  a  penalty  of  1001. 
and  101.  per  cent,  on  the  duty,  if  he  omit  to  take  probate  within 
six  mouths. 

If  he  appear,  either  on  citation  or  voluntarily,  and  pray  time  to 
consider  whether  he  will  act  or  not,  the  ordinary  might,   Letters  ad 

"Lit  .  11  1  coUigen- 

though  the  practice  seems  now  obsolete,  grant  letters  dum: 
ad  colligendum  in  the  interim.  (^)     But  if  he  appear,  adminia- 
and  refuse  to  act,  or  fail  to  appear  to  the  above  men-  /Mo- 
tioned process,  administration   cum  testamento  annexe  nexo, 
will  be  granted  to  another.  (K) 

And  by  stat.  21  &  22  Vict.  c.  95,  s.  16,  "  whenever  an  execu- 
tor appointed  in  a  will  survives  the  testator  but  dies  Stau2i& 
without  having  taken  probate,  and  whenever  an  execu-  c.  96, 8.16: 
tor  named  in  a  will  is  cited  to  take  probate  and  does  not  not  acting 
appear  to  such  citation,  the  right  of  such  person  in  ^Jring  to 
respect  of  the  executorship  shall  wholly  cease,  and  the  J^*^j^^*®° 
representation  to  the  testator  and  the  administration  of  treated  as 
his  effects  shall  and  may,  without  any  further  renuncia-  renounced. 
tion,  go,  devolve,  and  be  committed  in  like  manner  as  if  such 
person  had  not  been  appoii\ted  executor."  (i) 

if)  Swinb.  pt.  6,  8.  4 ;  Godolph.  pt.  2,  utor  to  whom  power  has  been  reserved 

c.  19,  8.  1.    [When  a  renunciation  by  one  sorviyes  his  acting  co-executor,  and  does 

named  as  executor  will  be  presumed  from*  not  appear  to  a  citation,  the  case  will 

length  of  time,  without  qnalifjing  or  in-  stand  as  if  his  name  had  never  appeared 

ttrmeddling  with  the  estato,  see  Marr  v.  in  the  will,  and  the  executors,  if  any,  of 

Feay,  2  Mnrph.  (N.  C.)  85.]  the  acting  executor  will  be  the  representa- 

ig)  Broker  v.  Charter,  Cro.  Eliz.  92 ;  tive  of  the  original  testator.   In  the  Goods 

Treat,  on  £q.  bk.  4,  pt.  2,  c.  1,  s.  4;  Tol-  of  I^oddings,  2  Sw.  &  Tr.  15.    So  on  the 

ler,  41;  [/>ot<,  445.]  death    of  an  executor,   without   having 

(h)  Swinb.  pt.  6,  s.  1 ,  pi.  3 ;  s.  2,  pi.  3, 4.  either  renounced  or  taken    probate,  the 

See,  a«  to  administration  cum  tosfamcfiio  an-  executor  of  the  sunrivor  of  two  acting 

iieco,  generally,  pott,  pt.  i.  bk.  v.  ch.  iii.  executors  becomes  the  personal  represen- 

1 1.  ,  tattye  of  the  original  deceased.    In  the 

(t)  [See  Re  Drayton,  4  McCord,  46;  Goods  of  Lorimer,  2  Sw.  &  Tr.  471.    The 

Allen  J.  in  Hartnett  v.  Wandell,  60  N.  Y.  section  applies  where  the  executor  is  cited 

856.]    This  enactment  seems,  in  effect,  to  to  take  probate  of  a  copy  of  a  will,  and 

extend  the  79th  section  of  the  stat  20  ft  does  not  appear.    Davis  v,  Davis,  81  L. 

21  Vict,  c  77  {pott,  286),  to  the  case  of  J.,  P.  M.  ft  A.  216.    [Renunciation  by 

a  party  died,  who  will  not  renounce  or  one  named  as  executor  may  be  implied 

take  any  step.    Therefm,  where  an  exec-  from  his  refusal  to  act  as  such.    Ayres  v. 
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*  Although,  as  above  stated,  an  executor  has  his  election  whether 
In  what  he  will  accept  or  refuse  the  executorship,  yet  he  may 
executor  determine  such  election,  by  acts  which  amount  to  an  ad- 
f^se:^'  ministration.  For  if  he  once  administer,  it  is  considered 
he  cannot  ^**  ^^  *^^  ^^^^dy  accepted  of  the  executorship,  and 
if  he  once  the  court  may  compel  him  to  prove  the  will,  (y)  And 
ten  by  stat.  65  Geo.  3,  c.  184,  s.  37,  as  before  mentioned,  if 

he  administer,  and  omit  to  take  probate  within  six  months  after 
the  death  of  the  deceased,  &c.  he  will  forfeit  lOOZ.  and  102.  per 
cent,  on  the  duty. 

If  an  executor  of  an  executor  intermeddle  in  the  administration 
of  the  effects  of  the  first  testator,  he  cannot  refuse  the  adminis- 
tration of  the  effects  of  the  latter ;  but  it  has  been  said  that  he 
may  take  upon  himself  the  latter,  and  refuse  the  former,  (k') 
However,  the  established  practice  of  the  prerogative  court  is  to 
the  contrary.  (I) 

Weed,  16  Conn.  291 ;  Solomon  v.  Wixon,  Fonda,  5  John.  Ch.  388 ;  Ambler  v,  Lind- 

27  Conn.  520;  Thornton  v.  Winston,  4  say,  L.  R.  3  Ch.  D.  198.    If  he  prores 

Leigh,  152.    Where  an  executor  named  the  will  generally  without  qualification  he 

in  a  will  does  not  qualify  or  intermeddle  will  be  deemed  to  haye  accepted  the  trusts, 

with  the  estate  for  twenty  years,  it  has  Worthv.M'Arden,!  Der.  &Bat£q.l99.] 

been   held,   that   a   renunciation  of  his  {k]  Shep.  Touch.  464 ;  Hayton  v.  Wolfe, 

trust  will  be  presumed.    Marr  v,  Peay,  2  Cro.  Jac  614;  S.  C.  Palmer,  156;  Hut- 

Murph.  (N.  Car.)  85.     Where  a  person,  ton,  30 ;  Wankford  v,  Wankford,  2  Freem. 

named  in  the  will  as  executor  with  other  520 ;  \  Salk.  309 ;  [Worth  v.  M'Arden,  1 

persons,  being  a   judge  of  probate,  re-  Der.  &  Bat  (N.  C.)  £q.  199;  ante,  254, 

ceiyed  the  will  for  probate  from  the  other  note  (6).] 

executors,  allowed  it  to  be  proved  before  (/)  In  the  Goods  of  Perry,  2  Curt.  655. 

him,  took  bonds  from  the  other  executors.  Lord  Holt  certainly  laid  down  in  Wank- 

and  assumed  jurisdiction  of  the  settlement  ford  v.  Wankford,  that  the  executor  of  an 

of  the  estate  under  the  will,  it  was  held,  executor  may  renounce  being   executor 

that  these  acts  were  sufficient  eyidence  of  to  the  first  testator.    But  it  appears  from 

a  renunciation  of  the   trust,  and  were  the  report  in  Freeman,  that  his  lordship 

equivalent  to  an  express  refusal  to  accept  referred  for  this  position  to  Hayton  o. 

it.    Ayres  v.  Weed,  16  Conn.  291.    As  to  Wolfe.    And  it  should  be  observed  that, 

the  effect  of  a  neglect  to  qualify  as  show-  although,  in  that  case,  the  court  seems  to 

ing  a  refusal  to  act,  see  Uldrick  v.  Simp-  have  entertained  the  same  opinion,  yet,  in 

son,  1  S.  Car.  283.]  fact,  the  point  was  not  properly  raised 

Ij)  Godolph.  pt  2,  c  19,  s.  2 ;  Swinb.  there;  because  the  first  executor  had  died 

pL  6,  s.  2,  pi.  6 ;  s.  22,  pL  1 ;  Bro.  Exors.  without  having  obtained  probate  of  the 

pi.  90 ;  Wickenden  v.  Thomas,  2  Brownl.  will  of  the  first  testator.    Indeed,  this  is 

58 ;   Qraysbrook  v.  Fox,  1  Flowd.  280,  pointed  out  by  Freeman  in  his  report  of 

280  a  ;  Hensloe's  case,  9  Co.  37  6  ;  Treat  Wankford  v.  Wankford ;  for  after  sUting 

on  Eq.  bk.  4,  pt  2,  c  1,  s.  3  ;  Pytt  v.  Fen-  the  dictum  of  Lord  Holt,  the  reporter 

dall,  1   Cas.  temp.  Lee,    553 ;    Long  v,  adds,  "  Sed  umbU  q'iste  Uvre  ne  uxxrranU 

Symes,  3   Hagg.  774 ;    [Van  Home  ».  oett  point,  g*  in  U  cote  in  Cro,  U  volunt  m 
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There  are  some  old  cases,  in  which  it  is  laid  down,  that  if  *  an 
executor  has  once  administered,  not  only  is  he  compellable  to 
undertake  the  office  if  the  court  desires  it,  but  that  the  court  has 
no  jurisdiction  to  accept  his  refusal,  and  grant  administra-   if  the  ordi- 
tion  cum  testamento  annexo  to  another  ;(7n)  and  in  one  "eptshis 
case  it  was  expressly  holden,  that  if  such  an  administra-  JJ,Jf*granto 
tor  bring  an  action,  it  is  a  good .  plea  to  say,  that  the   adminis- 
executor  made  by  the  will  has  administered,  (n)     But  is  valid, 
these  cases  appear  to  have  been  decided  while  a  great  the  exfcu- 
jealousy  of  the  ecclesiastical  court  prevailed ;  and  the  ^^  ^^  *^* 


minis- 


law,  it  should  seem,  is  now  taken  to  be,  that  the  court  **"^' 
mat/  (though  perhaps  he  ought  not)  accept  the  testator's  refusal, 
notwithstanding  he  has  administered,  (o)  So  if  the  executor  has 
acted,  and  the  court,  not  knowing  it,  commits  administration  to 
another,  though  the  administration  may  be  revoked,  and  the  ex- 
ecutor compelled  to  prove  the  will,  (jt?)  yet  the  grant  of  admin- 
istration cum  testamento  annexe^  until  so  revoked,  is  valid ;  and, 
consequently,  in  neither  of  these  cases  can  a  debtor  to  the  testa- 
tor, in  answer  to  a  suit  by  such  administrator,  set  up  the  act  in 
pais  of  the  executor  against  his  renunciation,  in  order  to  delay  or 
prevent  a  recovery  by  the  administrator,  (^q) 

If  one  of  several  executors,  after  intermeddling  with  the  effects, 
renounces,  his  renunciation  is  invalid,  and  the  record  of  it  on  the 
probate  granted  to  his  co-executors  ought  to  be  cancelled,  (r) 

The  only  sense  in  which  the  committing  of  the  administration 
under  such  circumstances  can  now  be  said  to  be  void,  is,   The  exec- 
as  far  as  respects  the  protection  of  the  executor ;  for  if   bie  to  be 
he  has  once  administered,  he  will  remain  liable  to  be  though  ad- 
sued  *  as  executor,  both  at  law  and  in  equity,  in  spite  of  J?on*be*' 
his  renunciation,  and  the  consequent  appointment  of  an  £j*"j^®^  ^ 
administrator.  Cs)     So  if  an  executor  administer  to  part  he  has  ad- 

^  ministered. 

fuit  prove  per  le  executor*^    See  Brooke  v.  qw>d  fieri  nan  dehuiU    See,  also,  Jackson 

Haymes,  L.  R.  6  Eq.  Cas.  25.  v.  Whitehead,  3  Fhillim.  577. 

(m)  Graysbrook  v.  Fox,  1  Plowd.  280,  (p)  Wentw.  Off.  Ex.  91, 14ih  ed. ;  Go- 

280  a;  Wankfurd  v.  Wankford,  1  Salk.  dolph.  pt.  2,  c.  31,  s.  3. 

308;   Hawkins  &  Lawse's  case,  1  Leon.  (q)  Doyle  v.  Blake,  2  Sch.  &Lef.237. 

155.  (r)  In  the  Goods  of  Badenach,  3  Sw.  & 

(n)  Parten  &  Bascden's  case,  1  Mod.  Tr.  465. 

213.  (s)  Wentw.  Off.  Ex.  92,  Uth  ed.;  Par- 

(o)  1  Roll.  Abr.  Exor.  C.  2,  p.  907  ;  sons  v.  Mayesden,  1  Freem.  151;  Doyle 

Wentw.  Off.  Ex.  91,  14th  ed.  2  Sch.  &  v.  Blake,  2  Sch.  &  Lef.  237 ;  Rogers  v. 

Lef.  237.    Factum  valet,  says  Wentwortb,  Frank,  1  Y.  &  Jerv.  409. 
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of  the  assets,  he  shall  be  charged  with  the  receipts,  as  executor, 
though  he  renounced  the  executorship,  and  paid  the  money  to 
the  other  executor  who  proved  the  will.  (^) 

The  general  question  as  to  the  liability,  to  creditors  and  legatees, 
of  an  executor  who  renounces  after  an  act  of  administration,  or  who 
proves  the  will,  and  then  professes  to  renounce  his  representative 
character,  will  be  considered  at- large  in  a  subsequent  part  of  this 
treatise,  (u) 

With  respect  to  what  acts  will  amount  to  an  administering, 
wiiat  such  as  to  render  an  executor  compellable  to  take  pro- 
Sr^dmin-  ^^^1  *^o  general  rules  may  be  laid  down  :  1st,  That 
istration.  whatever  the  executor  does  with  relation  to  the  goods 
and  effects  of  the  testator,  which  shows  an  intention  in  him  to 
take  upon  him  the  executorship,  will  regularly  amount  to  an  ad- 
ministration. 2dly,  That  whatever  acts  will  make  a  man  liable 
as  an  executor  de  son  tort^  (y)  will  be  deemed  an  election  of  the 
executorship,  (w) 

Hence,  it  has  been  adjudged,  that  if  the  executor  takes  pofr- 
session  of  the  testator's  goods,  and  converts  them  to  his  own  use, 
or  disposes  of  them  to  others,  this  is  an  administration.  (2;)  So  if 
he  takes  goods  of  a  stranger,  under  an  apprehension  that  they 
belonged  to  the  testator,  and  administers  them,  this  amounts  to  an 
administration,  (y)  As  *  where  the  testator  being  tenant  at  will 
of  certain  goods,  his  executor  seized  the  goods,  supposing  them  to 
belong  to  the  testator,  with  an  intent  to  administer ;  it  was  holden, 
that  his  intention  appearing,  this  made  him  executor  in  law.  (z) 

Where  a  man  who  was  named  as  one  of  several  executors,  in 
answer  to  an  inquiry  who  were  the  executors,  wrote  a  letter,  say- 
ing, that  he  and  others  were  executors,  this  was  held  to  afford 
sufficient  evidence  that  he  had  acted  as  executor,  (a) 

(t)  Read  v.  Truelove,  Ambl.  417.  (x)  Wentw.  c  3,  p.  93,  14th  ed.;  [Van 

(tt)  Post,  pt.  IT.  bk.  II.  ch.  II.  §  II.  Horne  9.  Fonda,  6  John.  Ch.  388;]   or 

(v)  See  ante,  ch.  y.  p.  257  et  seq,  as  to  even  take  them  into  his  hands,  some  say, 

what  acts  will  constitute  a  man  executor  without  converting  of  them.    lb. 

de  son  tort.    [Ambler  v.  Lindsaj,  L.  R.  3  (jf)  1  Roll.  Abr.  917,  pi.  12 ;  Bac.  Abr. 

Ch.  D.  198.]  dt  Executors,  E.  10. 

(to)  Godolph.  pt.  2,  c.  8,  s.  I,  and  s.  6;  (z)  \  Roll.  Abr.  917,  pi.  13;  Bac  Abr. 

Bac.  Abr.  tit  Executors,  E.  10;  Toller,  tit.  Executors,  E.  10. 

43  ;  Rayner  v.  Green,  2  Curt.  248 ;  but  (a)  Vickers  v.  Bell,  Jurist,  April  16, 

see  Wentw.  Off.  Ex.  c  3,  p.  94,  14th  ed. ;  1864;  3  N.  R.  624 ;  [4  De  G.,  J.  &  S. 

[Van  Home  v.  Fonda,  5  John.  Ch.  388,  274.] 

404.] 
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But  if  an  executor  seizes  the  testator's  goods,  claiming  a  prop- 
erty in  them  himself,  though  afterwards  it  appears  that  he  had 
no  right,  yet  this  will  not  make  him  executor ;  for  the  claim  of 
property  shows  a  different  view  and  intention  in  him  than  that  of 
administering  as  executor.  (6) 

If  an  executor  receives  debts  due  to  the  testator,  and,  especially 
if  he  gives  acquittances  for  such  debts,  this  amounts  to  an  elec- 
tion of  the  executorship;  so,  if  he  releases  a  debt  due  to  the 
testator.  (<:) 

So,  if  there  are  two  executors,  and  one  of  them  hath  a  specific 
legacy  devised  to  him,  and  he  takes  possession  of  it,  without  the 
consent  of  his  co-executor,  this  amounts  to  an  administration  ;  for 
a  devisee  cannot  take  a  personal  chattel  devised  to  him,  without 
the  assent  of  the  executor.  ((2) 

In  a  modern  case  (e)  the  insertion  of  an  advertisement  calling 
on  persons  to  send  in  their  accounts,  and  to  pay  money  due  to  the 
testator's  estate,  to  A.  and  B.  '^  his  executors  in  trust,"  was  held 
to  make  them  compellable  to  take  probate,  and  to  subject  them 
personally  to  the  costs  occasioned  by  their  resistance  ;  the  estate 
being  small,  and  left  for  two  years  and  a  half  without  a  repre- 
sentative. 

*An  executor  who  has  not  proved  is  not  to  be  considered 
as  acting  by  assisting  a  co-executor,  who  has  proved,  in  writing 
letters  to  collect  debts,  nor  by  writing  directly  to  a  debtor  of  the 
testator,  and  requiring  payment.  (/)  But  in  Harrison  v.  Gra- 
ham, (jg)  Barbara  Graham  by  will  appointed  her  mother,  her 
sisters  Margaret  and  Elizabeth,  and  her  brother  Robert,  her  ex- 
ecutors, and  died.  Margaret  alone  proved  the  will,  and  acted 
chiefly  as  executor,  and  was  described  as  the  only  acting  one,  in  a 
letter  of  attorney  executed  by  the  others,  who  were  therein  de- 
scribed as  executors,  to  empower  Margaret  to  receive  a  quantity 
of  stock.  Robert,  by  virtue  of  another  letter  of  attorney,  executed 
by  the  other  executors,  transferred  a  quantity  of  the  testatrix's 
S.  S.  stock,  received  the  money,  and  paid  it  over  the  same  day  to 

(6)  Bac.  Abr.  tit  Ezecuton,  E.  10.  10.    See  infra,  pt.  iii.  bk.  iii.  ch.  iv.  | 

(c)  Wentw.  Off.  Ex.  94,  Uth  ed. ;  Swinb.  iii. 

pL  6,  8.  22,  pi.  2 ;  Roll.  Abr.  917,  pi.  1,  8;  («)  Long  v.  Symes,  8  Hagg.  771. 

Pytt  r.Fendall,  1  Cas.  temp.  Lee,  653.  (/)  Orr  v.  Newton,  2  Cox,  274.    See, 

((f)  1   Roll.   Abr.  917,  tit  Execntors,  alM>,  Stacej  v,  Elph,  1  Mj.  &  K.  195. 

B.  pi.  9 ;  Bac.  Abr.  tit  Bxeenton,  E.  {9)  8  HUl's  MS8.  289 ;  1  F.  Wmi.  241, 

note  (^)  to  6ih  ed. 
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Margaret.  After  this  she  and  the  mother  died,  making  Robert 
their  executor.  It  did  not  appea  that  Robert  had,  under  the  first 
executorship,  done  any  other  act  as  executor,  besides  giving  the 
one  letter  of  attorney,  and  receiving  the  other.  But  Lord  Hard- 
wicke  held  that  this  was  such  an  act  of  administration  in  Robert 
as  should  make  him  chargeable  as  to  his  own  estate.  (A) 

Taking  the  oath  as  executor  is  not  to  be  considered  as  an  inter- 
meddling such  as  to  preclude  renunciation.  (%)  In  a 
uior  may  casc  indeed,  decided  31  Car.  2,  the  executor  named  in 
after^he  iB  the  will  had  taken  the  usual  oath,  and  then  refused  (but 
•worn.  after  a  caveat  entered),  and  a&other  endeavored  to  ob- 
tain letters  of  administration.  The  executor  came  afterwards  to 
desire  the  will  under  probate,  and  contested  the  granting  of  ad- 
ministration ;  and  it  was  adjudged  against  him,  supposing  that 
he  was  bound  by  the  refusal.  But  after  an  appeal  to  the  dele- 
gates, a  mandamus  was  prayed,  and  granted  by  the  *  court  of 
king's  bench ;  for  that,  having  taken  the  oath,  he  could  not  be 
admitted  to  refuse,  and  the  ecclesiastical  court  had  no  further 
authority,  (k)  However,  if  he  has  not  administered,  the  court 
will  now,  upon  bis  own  application,  dismiss  him,  and  allow  him 
to  renounce  proba^,  even  after  the  usual  oath,  and  an  appearance 
given  as  executor.  Such  a  renunciation  was  permitted  in  a 
modem  case,  (Z)  in  order  that  the  executor  might  be  examined  as 

(A)  The  judgment  in  this  caae  will  be  suitable  person,  with  the  will  annexed,  or 

foond  fullj  stated,  pott,  pt  it.  bk.  ii.  ch.  otherwise  as  the  case  may  require.    Genl. 

II.  §  II.    [As  to  the  effect  of  an  executor  Sts.  c  101,  s.  5.    See  Russell  v.  Hoar,  8 

proving  the  will  generally  without  attempt-  Met  1 87 ;  Thajer  v.  Homer,  1 1  Met  104. 

ing  to  qualify  the  act,  see  Worth  v,  M'Ar-  So  in  New  Hampshire.  Moiigan  v.  Dodge, 

den,  1  DeY.  &  Bat  (N.  C.)  £q.  199.]  44  N.  H.  258.    In  North  Carolina,  the 

(i)  3  Hagg.  216;  [Miller  v.  Meetch,  8  court  of  probate  may  accept  the  ronun- 

Penn.  St  417.]    But  he  cannot  renounce  elation  of  an  executor  at  any  time  before 

after  he  has  taken  probate.    In  the  Goods  he  has  intermeddled  with  the  effects  of 

of  Veiga,  32  L.  J.,  P.  M.  ft  A.  9.    [It  has  the  testator,  even  after  he  has  proved  the 

been  held  in  Massachusetts  that  an  exec-  will.    So  of  the  executor  of  an  executor 

utor,  after  probate  of  the  will,  accepting  as  to  the  first  will.    Mitchell  v.  Adams, 

the  trust,  and  giving  bond  for  its  laith-  1  Ired.  298.    But  an  executor  who  has 

ful  execution,  cannot  renounce  the  trust  entered  upon  the  discharge  of  his  trust 

Sears  v.  Dillingham,  12  Mass.  358.    But  cannot  afterwards  resign  it    Haigood  v. 

it  is  now  provided  by  sUtute  that  an  exec-  Wells,  1  Hill  (8.  Car.),  59  ;  Washington 

ntor  or  administrator  may,  upon  his  re-  o.  Blnnt,  8   Ired.  £q.  253.     See  Finn 

quest,  be  allowed  to  resign  his  trust,  when  v.  Chase,  4  Denio,  85  ;  In  re  Muasault, 

it  appeare  to  the  probate  court  to  be  proper ;  T.  U.  P.  Charit  259.] 
and  upon  such  resignation,  the  court  thall       (ib)  Anon.  1  Veotr.  335. 
grant  letters  of  administration  to  some       (/)  Jackson  v.  Whitehead,  3  Phillim. 

[281] 


CH.  VI.  §  I.]      OR  ACCEPTANCE  OF  THE  OFnCE.  828 

a  witness ;  and  Sir  John  NichoU,  in  giving  his  judgment,  seemed 
to  doubt  the  correctness  of  the  report  of  the  former  case,  and  said 
that  at  most  it  only  decided  that  a  voluntary  renunciation  is  not 
so  binding  as  to  exclude  an  executor  from  the  duties  of  the  execu- 
torship. 

With  respect  to  the  mode  of  refusal  by  the  executor,  it  is  laid 
down  that  refusal  cannot  be  verbally,  or  by  word,  but  it  How  an 
must  be  by  some  act  entered  or  recorded  in  the  spiritual  ^y^^J 
court;  and  therefore  must  be  done  before  some  judge  jounce s 
spiritual,  and  not  before  neighbors  in  the  country,  (m)   the  refiuai 
But  if  the  executor  send  a  letter  to  the  ordinary,  by  U)"fft^^ 
which  he  renounces,  and  the  refusal  be  recorded,  it  is  g^J^t^* 
sufficient,  (m^)     As  in  a  case  where  Sir  Ralph  Rowlet  «>»»rt: 
made  the  Lord  Keeper  Bacon,  C.  J.  Catlin,  and  the  master  of  the 
rolls,  executors ;  they  wrote  a  letter  to  the  ordinary,  that  they 
could  not  attend  the  executorship,  and  therefore  wished  him  to 
commit  administration  ;  who  did  so,  making  every  one  of  their  re- 
fusals to  be  recorded ;  and  this  was  held  good,  (n)     And  accord- 
ingly it  has  been  lately  held  that  the  renunciation  need  not  be 
under  seal.  ((>) 

Until  the  refusal  is  recorded,  no  person  can  take  administra- 
tion, (j!?) 

677.  See,  also,  Panchard  v,  Weger,  1  Phil-  that  there  maj  be  a  valid  renunciation  of 

lim.  212 ;  Meek  v,  Cnrtis,  1  Hagg.  129;  the  executorship  of  a  will  by  matter  in 

In  the  Goods  of  Wilkinson,  8  Phillim.  96 ;  pais.    Thornton  v.  Winston,  4  Leigh,  152. 

Long  v.  Symes,  3  Hagg.  774.    [See  Saw-  See  Thompson  v.  Meek,  7  Leigh,  419  ; 

yer  v,  Dosier,  5  Ired.  (N.  Car.)  Law,  97.]  ante,  275,  note  (i).] 

(m)  Wentw.  Off.  Ex.  88, 14th  ed. ;  Long  (m^)   [Commonwealth   v,    Mateer,    16 

o.  Sjmes,  3  Hagg.  776 ;  [Newton  v.  Cocke,  Sei^.  &  R.  416;    Miller   v.  Meetch,  S 

10  Ark.  169  ;   Muirhead  v.  Mnirhead,  6  Penn.  St.  417.    But   see    Thompson  v. 

8m.  &  M.  451.    In  Stebbins  v.  Lathrop,  Meek,  7  Leigh,  419.] 

4  Pick.  33,  44,  Wilde  J.  sud  :  "If  the  (n)  Broker  v.  Charter,  Cro.  Eliz.  92; 

executor  refuse  the  executorship,  his  re-  S.  C.  Owen,  44;  Moor,  272 ;  1  Leon.  135; 

nnnciation  should  be  entered  and  recorded.  Wentw.  Off.  Ex.  88,  14th  ed. ;  Godolph. 

A  refusal  by  any  act  in  paiM,  as  a  mere  pt.  2,  c  19,  s.  4. 

naked  declaration  to  that  effect,  is  not  snf-  (o)  In  the  Goods  of  Boyle,  3  Sw.  &  Tr. 
ficient."  So  the  refusal  of  those  entitled  426.  [See  Commonwealth  v.  Mateer,  16 
to  administration  with  the  will  annexed,  Seig.  &  R.  416.  By  statute  in  New  York, 
after  renunciation  by  the  executor,  should  the  renunciation  is  required  to  be  by  an 
appear  of  record,  before  administration  is  instrument  in  writing,  attested  by  two  wit- 
granted  to  a  crediiw,  Stebbins  v,  Lathrop,  nesses,  and  must  be  acknowledged  or  other- 
4  Pick.  33.  See  Ayres  v.  Clinefelter,  20  wise  proired  and  filed.  2  R.  S.  70,  §  8.] 
UL  465 ;  Casey  v.  Gardiner,  4  Bradf.  Sur.  {p)  3  Hagg.  776 ;  [Stebbins  v.  Lathrop^ 
IS.    But  it  has  been  held  in  some  cases  4  Pick.  33, 44;  Robertson  v.  McGeoch,  11 
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befon  *In  case  the  ordinary  himself  were  made  executor, 

whMthe  ^^^^  ^®  might  refuse  before  his  own  commissary,  (y) 
himM*?i8  ^*  *  party  renounce  in  person,  he  takes  an  oath  that 
ezecntor  i  he  has  not  intermeddled  in  the  effects  of  the  deceased, 
a^d  will  not  intermeddle  therein  with  any  view  of  defrauding  the 
form  of  re-  creditors.  But  he  may  renounce  by  proxy,  and  then  the 
nundation:   oath  is  dispensed  with,  (r) 

executor  ^  *^®  executor  refuse  to  take  the  usual  oath,  or,  being 

the  usiuS     *  Quaker,  to  make  the  affirmation,  this  amounts  to  a  re- 
oath:  fusal  of  the  office,  and  shall  be  so  recorded,  (s) 

An  executor  cannot  in  part  refuse.  He  must  refuse  entirely,  or 
bu  lenun-  ^^^  ^^  ^U.  (t}  An  exception  has  been  supposed  to  exist 
St'be°i?"'  ^^  ^^^  ^^^®  °^  ^^®  testator  being  executor  to  another  per- 
P*^'  son ;  for  there,  it  has  been  said,  he  might  well  assent  to 

be  executor  to  the  one  testator,  and  refuse  for  the  other.     But 
the  established  practice  of  the  prerogative  court  was  to  the  con- 
trary, (u) 
the  renim-        It  was  the  practice  of  the  prerofi^atiye  office  of  Canter- 

ciationwill  ^  r         & 


not  be  re-  bury  not  to  receive  the  renunciation  of  a  party,  unless  it 
!«»  accom-  ^e  accompanied  by  the  original  will  of  the  deceased,  pro- 
ffie^wfiL^    bate  of  which  it  purports  to  renounce,  (v) 


Paige,  640 ;  Codding  v,  Newman,  3   N.  ment  of  trustee,  if  he  give  bond  as  exec- 

Y.  Sup.  Gt.  364.     But  see  Thompson  v.  utor  and  does  not  give  bond  as  trustee. 

Meek,  7  Leigh,  419.]  Williams  v.  Cashing,  34  Maine,  370;  Gro- 

{q)  Wentw.  Off.  Ex.  89  ;  Bro.  Ordi-  ton  v.  Buggies,  17  Maine,  137.    The  same 

narj,  pi.  IS.    The  usual  practice  of  the  is  true,  whether  the  executor  is  appointed 

registry  has  been  to  require  renunciation  trustee  directly  or  is  constituted  such  bj 

to  be  under  the  hand  of  the  party  en-  construction  of  the  will.    Peering  r.  Ad- 

titled  to  the  grant    But  where  he  is  out  ams,  37  Maine,  264,  265.    See  De  Peyster 

of  England,  an  authority  to  renounce  by  v.  Clendining,  8  Paige,  295 ;  Judson  v. 

power  of  attorney  may  suffice.    In  the  Gibbons,  7  Wendell,  226;  Hanson  v.  Wor- 

Goods  of  Bosaer,  3  Sw.  &  Tr.  490.  thlngton,  12  Md.  418 ;  Knight  v.  Loomis, 

(r)  Toller,  42.  30  Maine,  204 ;   Wheatley  v.  Badger,  7 

(a)  Kex  V,  Raines,  1  Ld.  Raym.  363,  Penn.  St.  459.] 
per  Holt  C.  J.;  Toller,  41.    If  the  exec-        (0  Paule  v.  Moodie,  2  Roll  Rep.  132; 

utor  neglects  probate  for  a  year,  this  is  a  11  Vin.  Abr.  139,  pi.  10.    [See  Thornton 

refusal  irrevocable  in  the  civil  law.   Bewa-  v.  Winston,  4  Leigh,  152.] 
come  V.  Carter,  Moor,  273.   [See  ante,  275,        (v)  Ante,  276,  note  (/).    [See  254,  note 

note  (t).    One  having  been  appointed  by  (6).] 

will  an  executor  and  also  a  trustee,  will       (v)  In  the  Goods  of  Fenton,  3  Add.  35. 
be  deemed  to  have  declined  the  appoint- 
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•  SECTION  n. 

The  Consequence  of  Renunciation  by  an  Executor. 

An  execator,  who  has  renounced,  may,  at  a  time  before  the 
grant  of  administration  cum  testamento  annexe  has  passed  j^^  rennn- 
the  seal  of  the  court,  retract  his  renunciation,  (a;)     And  ^*^i®£,  ^ 

^  ^  -^  may  be  r^ 

even  an  executor,  who  had  renounced  in  order  to  become  tracted  at 
a  witness  in  a  suit  commenced  touching  tUe  validity  of   betore  ad- 
the  will,  might,  at  the  termination  of  such  suit,  retract  tion 
his  renunciation,  and  take  probate  of  the  will :  (y)  but  8™°^^* 
this  could  not  be  done  without  the  consent  of  all  parties  in  court,  (z) 
If  there  be  a  sole  executor  appointed  who  renounces,  or  several 
executors,  who  all  renounce,  administration  cum  testa-  Where 
mento  annexe  will  thereupon  be  granted  to  another,  (a)  sole  execa- 
and  the  sole  executor  in  the  one  case,  and  each  of  the  era\,^who^' 
several  executors  in  the  other,  thereupon  became  incapa-  ^l^^^ 
ble  of  being  at  any  time  afterwards  admitted  to  the  ex-  andadmin- 

^  .  ,         istration  is 

ecutorship.  (6)     *  It  has  indeed  been  said,  that  such  in-  granted: 

(x)  McDonnell  v.  Prendergast,  3  Hagg.  disposition  of  property  is  made  and  no  ex- 

212,  cited  and  recognized  by  Sir  H.  Jen-  ecu  tor  is  named.    Stebbins  v.  Lathrop,  4 

ner  Fust  in  Harrison  v.  Harrison,  4  Notes  Pick.  43 ;  Jackson  v.  Jeffi-iea,  1   Marsh, 

of  Cas.  455,  456 ;  1  Robert  419 ;  [Robert-  (Ey.)  88.] 

sen  V.  McGeoch,  1 1  Paige,  640 ;  Genl.  Sts.        (6)  Broker  r.  Charter,  Cro.  Eliz.  92 ; 

Mass.  c.  93,  §  6 ;  Dempsey's  Will,  1  Tuck.  S.  C.  Owen,  44 ;  Moor,  272,  by  the  name 

Snr.  51.]  of  Bewacorne  V.    Carter,   1    Leon.   135; 

(y)  Thompson  r.  Dixon,  3  Add.  272.  Wentw.  Off.  Ex.  95,  14th  ed. ;  Hensloe's 

(z)  3  Hagg.  216.  Sir  John  Nicholl  ob-  case,  8  Co.  37  a ;  Touchst.  466 ;  Robin- 
served,  that  the  admission  of  the  retracta-  son  v.  Pett,  3  P.  Wms.  251 ;  [Thornton  v. 
tion  in  such  a  case  had  sAways  presented  Winston,  4  Leigh,  152.]  But  if  adminis- 
difficnlties  to  his  mind.  The  executor  was  tration  be  committed  in  consequence 
allowed  to  renounce,  for  the  purpose  of  merely  of  the  default  of  the  executor  to 
being  examined  as  a  witness  to  forward  come  in  to  prove  (he  will  on  the  above 
the  ends  of  justice,  and  then  was  allowed  mentioned  process  of  citation,  he  had  a 
to  retract  for  the  benefit  of  the  estate.   lb.  right  at  any  future  time  to  appear  and 

(a)  If  there  are  several  executors,  they  prove  the  will,  and  cause  the  administra- 

nittst  all  duly  renounce,  before  administra-  tion  to  be  revoked.    Godolph.  pt.  2,  c.  31, 

tion  with  the  will  annexed  can  be  granted,  a.  3 ;  Wentw.  Off.  Ex.  92, 14th  ed. ;  Bax- 

1  Roll.  Abr.  907,  pi.  6 ;  Toller,  44 ;  [Mat-  ter  &  Bale's  case,  I  Leon.  90.    But  see 

ter  of  Maxwell,  3  N.  J.  Eq.  (2  Green)  61 1 .  now,  stat.  21  &  22  Vict.  c.  92,  s.  16 ;  onto, 

A  will  does  not  become  void  by  the  refusal  275.    [If  a  party  named  as  executor  in  a 

of  the  executor  to  accept  the  trust.    In  will,  is  appointed  administrator,  before 

•uch  case  administration  is  granted  with  probate,  and  acta  as  such,  he  may,  after 

the  will  annexed.    8o,  if  a  testamentary  probate   of  the   will,   take    upon   him- 
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capacity  lasted  only  daring  the  life  of  such  administrator,  and  that 
after  his  death  the  renunciation  might  be  retracted,  (^c)  But  in  a 
the  renuD-  modem  case,  where  there  were  two  executors,  who  had 
never°b6^°  both  renounced,  and  administration  cum  testamento  an- 
ntncted:  nexo  had  been  granted,  one  of  the  executors,  upon  the 
death  of  such  administrator,  wished  to  retract  his  renunciation, 
and  to  be  admitted  to  take  probate  as  executor ;  and  in  support  of 
the  motion  for  that  purpose,  it  was  urged,  that  an  executor,  after 
renunciation  and  administration  granted,  had  stiU  a  right  to  pro- 
bate whenever  a  vacancy  occurred  in  the  representation  of  the 
deceased.  But  the  court  refused  to  accede  to  the  motion,  on  an 
objection  of  the  inconvenience  that  might  occur  in  other  quarters 
from  chains  of  executorship  once  broken  being  thus  sufiEered  to 
revive.  Should  this  deceased,  for  instance,  have  been  the  surviv- 
ing executor  of  other  testators,  and  should  administrations  have 
been  granted  of  their  effects  on  the  renunciation  of  his  executors, 
if  the  chain  of  executorship  were  to  revive,  as  proposed,  there 
would  be  double  and  conflicting  representation  of  such  testators ; 
the  one  by  grant  of  administration,  as  above ;  the  other  by  the  re- 
vived chain  of  executorship.  (Jl) 

But  under  the  old  law,  where  there  were  several  executors,  and 
bat  where  "^^^^^  renounced  before  the  ordinary,  and  one  or  more 
MverJ'ex-  P^^®*^  *^®  ^^^  ^^  renunciation  was  not  peremptory,  (d^) 
•cutora,  Such  as  refused,  however  formally,  might,  at  a  subsequent 
renoance,  time,  come  in  and  administer ;  (e)  and  although  they 
prove  thF  h^  never  acted  during  the  lives,  they  might  assume  the 
^'  executorship  after  the  death  of  their  co-executors.  (/) 

■elf  the  office  of  execa tor  nnderit;  the  fact  Creswick  o.  Woodhead,  4  1£  ft  6r.  814, 

that  he  has  acted  as  administrator  not  bo-  per  Tindal  C.  J. ;  [Tafrgart's  Petition,  1 

ing  deemed  in  snch  a  case  a  renanciation  Ashm.  321 ;  Jndson  v.  Gibbons,  5  Wend. 

of  his  right  to  be  execator.    Tajlor  o.  224 ;  Bodle  v.  Holse,  5  Wend.  313 ;  Ood- 

TibbatU,  IS  B.  Mon.  177.]  ding  v.  Nevman,  3  Thomp.  ft  C.  (N.  Y.) 

(e)  Toller,  42 ;  2  Boberts.  on  Wills,  171.  364.  The  granting  of  probate  and  issuing 

(cf)  In  the  Goods  of  Thornton,  Add.  letters  testamentarj  to  one  or  more  of 

273 ;  [Thornton  o.  Winston,  4  Leigh,  152.]  several  execntors  are  not  a  bar  or  estoppel 

(dy)  [Taggart*fl  Petition,  1  Ashm.  321.]  to  the  snbeequent  administration  by  the 

(e)  8winb.  pt.  6,  s.  3,  pi.  22 ;  Bro.  Ex-  others.    Matter  of  Maxwell,  3  N.  J.  Bq. 

ecators,  pi.  117;    1  And.  27;   Godolph.  (2  Green)  611.] 

pL  2, c  19,  s.  4 ;  Wentw.  Off.  Ex. 96, 14th  (/)    Pawlet    v.    Freak,    Hardr.    Ill; 

«d. ;   Hensloe's  case,  9  Co.  37  a ;  Mid-  Brooks  v,  Strond,  7  Mod.  39 ;  Wankford 

dleton's  case,  5  Co.  28  a ;  Brookes  v.  v,  Wankford,  1  8alk.  307 ;  Hoose  v.  Lord 

Brookes,  1   Salk.  3;  4  Bnm  E.  L.  244;  Petre,  1   8alk.  311 ;  Rex  o.  Simpson,  3 

Treatise  on  £q.  bk.  4,  pt  2,  c  1,  s.  2;  Bnrr.  1463;  8.  C.  1  W.  Bl.  456;  Haj- 
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And  it  *  has  been  considered  that  if  administration  were  the  renun- 

.    .         cUtion  IB 

committed  to  another,  before  refusal  by  the  sarviying  notper- 

executor,  such  administration  would  be  void.  C^)     But  !™'*  T  * 

it  appears  that  this  position  is  at  variance  with  the  long  retracted, 

established  practice  of  the  ecclesiastical  court ;  according  to  the 

to  which  it  has  never  been  deemed  necessary  that  the  S^^d^if 

surviving  executor  should  be  called  upon  a  second  time  2,"y  time 

to  renounce  or  refuse,  before  letters  of  administration  ^">™*n 

'  actual 

were  granted  .to  another.    And  it  was  deliberately  held  gnmt  of 
by  Sir  H.  Jenner  Fust  (A)  on  an  elaborate  review  of  Uonde 
the  authorities,   that  this  practice  is  right,  and   that  bnt'not^' 
though  the  surviving  executor  was  entitled  to  come  in  •''^"'■'^ 
and  retract  his  renunciation,  if  he  thought  proper  so  to  do,  at  any 
time  before  the  grant  of  administration  de  bonis  non  had  passed 
the  seal,  (A^)  yet  if  he  had  not  retracted,  and  his  renunciation  still 
remained  recorded  against  him,  it  was  not  requisite  that  he  should 
renounce  a  second  time,  or  that  he  should  be  cited,  before  a  good 
and  valid  grant  of  administration  de  bond  nan  to  another  could 
be  made;  and  that  the  executor,  after  such  a  grant  had  been 
made,  could  not  procure  it  to  be  revoked  and  obtain  a  grant  of 
probate  to  himself,  on  a  retractation  of  his  renunciation  made  sub- 
sequently to  the  actual  grant  of  administration  de  bonis  non. 

This  decision  was  afterwards  fully  discussed,  and,  after  a  care- 
ful consideration  of  all  the  authorities  and  doctrines  bearing  on 
the  subject,  confirmed  and  adopted  by  the  board  of  exchequer,  on 
the  ground  that  though  the  stat.  *  21  Hen.  8,  c.  6,  s.  3,  requires  a 
refusal  by  the  executor  before  any  grant  of  administration  can  be 
made,  yet  it  is  silent  as  to  the  time  when  the  refusal  is  to  be 

ward  V,  Dale,  2  Cas.  temp.  Lee,  333 ;  Ar-  308 ;  House  v.  Lord  Petre,  lb.  31 1 ;  Fon- 

nold  V.  BleDooe,  1   Cox,  426 ;  Cottle  v,  blanque's  Treat,  on  Eq.  bk.  4,  pt.  2,  c.  1, 

Aldrich,  4  M.  ft  SeL  177;  Strickland  o.  a.  2,  note  (<f). 

Strickland,  12  Sim.  253,  259;  [Judson  v.  (A)  Harrison  o.  Harrison,  Prerog.  H. 

Gibbons,  5  Wend.  224 ;  Perry  v.  De  Wolf,  T.  1846;  4  Notes  of  Cas.  434 ;  S.  C.  1 

2  R.  L  103.]    See,  alflo,  Li  re  Deichman,  Robert  406. 

3  Cnrt.  124;  ante,  247.  According  to  the  (A^)  [One  of  two  executors,  who  has  r&- 
older  practice  of  the  civilians,  if  there  were  nonnoed,  npon  the  removal  of  his  co-exec- 
two  executors,  and  one  refused,  and  the  ntor  for  cause  pursuant  to  statute,  and  be* 
other  took  probate,  he  that  did  refute  the  fore  any  letters  of  administration  with  the 
executorship  could  not  assume  the  office  will  annexed  have  been  granted,  may  retract 
after  the  death  of  his  fellow  executor,  his  renunciation,  and  therenpon  have  let- 
Anon.  Dyer,  160  6;  Godolph.  pt  2,  c.  7,  ters  testamentary  issued  to  him.  Codding 
s.  4 ;  Wentw.  96, 14th  ed. ;  1  Salk.  311.  v.  Newman,  3  Thomp.  ft  C.  (N.  T.)  364.] 

(^)  Wankford  v.  Wankford,  1  Salk.  307, 
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made ;  and  the  ecclesiastical  court  have  invariably  treated  a  formal 
refusal  made  in  court  at  any  time  after  the  testator's  decease  as 
binding,  unless  the  refusing  party  afterwards,  of  his  own  accord, 
comes  in  and  retracts  his  refusal ;  which  practice  the  barons  con- 
sidered as  consistent  with  the  statute,  and  perfectly  reasonable, 
and  not  conflicting  with  any  positive  decision  in  the  temporal 
courts.  (?) 

And  now  by  stat.  20  &  21  Vict.  c.  77,  s.  79,  "  where  any  per- 
sut.20&    Bon,  after  the  commencement  of  this  act,  renounces  pro- 

c?77*8!"79.  ^**®  ^^  *^®  ^^^^  ^^  which  he  is  appointed  executor,  or 
Bights  of     Qne  of  the  executors,  the  ris^hts  of  such  person  in  respect 

anexectt-  , 

tor  re-  of  the  executorship  shall  wholly  cease,  and  the  represen- 
probate  to  tation  of  the  testator  and  the  administration  of  his  effects 
h^adVot  shall  and  may,  without  any  further  renunciation,  go,  de- 
named  in  volv6,  and  be  committed  in  like  manner  as  if  such  person 
the  wUl.  iiad  not  been  appointed  executor."  QJ  ) 
Rui^50,  «By  rule  50,  P.  R,  (non-contentious  business),  no 
No  person  person  who  renounces  probate  of  a  will  or  letters  of 
in  one  administration  of  the  personal  estate  and  effects  of  a 
to  takV  deceased  person  in  one  character  is  to  be  allowed  to  take 
tionTn*^**^  a  representation  to   the  deceased  in   another  charac- 

another.         ter."  (A) 

It  is  said  by  very  eminent  writers,  that  where  a  power  is  given 
Whether  to  executors,  they  may  exercise  it,  although  they  re- 
may"after    nounce  probate  of  the  will.  (J)     But  with  the  greatest 

({)  Venables  v.  The  East  India  Comp.  each  appointment  wonld  not  make  her  ex- 

2  Exch.  683.  ecutrix  in  fact,  but  would  rather^bc  evi- 

{j)  See  In  the  Goods  of  Noddings  and  dence  of  her  renunciation.  Nor  would  the 
In  the  Goods  of  Lorimer,  ante,  275,  276,  appointment  of  the  co-administrator  be 
note  (i).  There  is  nothing  in  this  enact-  void  or  irregular.  See,  ante,  283,  note  (6)  J 
ment  to  prevent  the  court  from  allowing  a  Sawyer  v.  Dozier,  5  Ired.  97 ;  Miller  v. 
retractation  of  the  renunciation  according  Meetch,  8  Penn.  St.  417.  So  it  has  been 
to  the  old  practice  in  a  case  fit  for  it,  e.  g,  held  in  Missouri,  that  an  executor,  whose 
where  it  has  taken  place  after  an  in  termed-  appointment  is  avoided  by  his  being  an  at- 
dling.  8  Sw.  &  Tr.  466.  See  In  the  testing  witness,  may  be  appointed  admin- 
Goods  of  Whitham,  L.  R.  1  P.  &  D.  308.  istrator  with  the  will  annexed.    Murphy 

(k)  [But    see    Briscoe  p.  WicklifTe,  6  v.  Murphy,  24  Missou.  526.]     See  In  the 

Dana,  157,  where  it  was  held  that  a  widow  Goods  of  Lofting,  3  Sw.  &  Tr.  307,  from 

designated  in  a  will  as  sole  executrix,  which  it  appears  that  the  rule  stated  in 

might  decline  to  act  in  that  capacity,  and  the  text  is  capable  of  modification  by  the 

yet  might  be  appointed  to  act  as  adminis-  court.    See,  also.  In  the  Goods  of  Russell, 

tratrix  with  the  will  annexed,  and  might  L.  R.  1  P.  &  D.  634. 
act  jointly  with  another  administrator,  in        (/)  1  Sugden  on  Powers,  188,  6th  ed.; 

the  latter  capacity,  and  the  acceptance  of  2  Prest.  on  Abstr.  264. 
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•deference  to  their  authority,  it  may  be  doubted  whether  wnounc- 
the  position  is  true,  unless  when  the  power  is  given  them   cise  • 
in  their  proper  names,  and  without  reference  to  their  ^^*'* 
o£Sce  as  executors,  (m) 

If  a  power  has  been  conferred  on  a  party  to  a  deed,  his  execu- 

(m)  See  Perkins,  No.  548,  where  the  any  impediment  to  bis  execntingit.  He 
distinction  is  thus  taken  :  "  If  a  man  will  has,  it  is  tme  declined  the  office  of  execn- 
that  A.  and  B.,  his  executors,  shall  sell,  tor,  but  the  power  of  selling  real  estate  is 
Ac.  and  they  refuse  before  the  ordinary,  no  part  of  the  business  of  an  executor  or 
yet  it  seems  they  may  sell,  because  they  administrator ;  unless  he  obtains  license 
are  certainly  named,  so  that  it  appears  the  under  the  statute  he  has  no  interest  in 
will  of  the  testator  is,  that  they  shall  sell,  the  land,  and  no  authority  to  sell  it,  ex- 
whether  they  refuse  or  not.  But  other-  cept  the  authority  which  may  be  derived 
wise  it  shall  be  (as  it  seems)  if  he  will  that  from  the  statute.  The  executor  in  this 
his  executors  shall  sell,  without  expressing  case  was  the  donee  of  a  trust  power  which 
their  names,  and  they  all  refuse  before  the  was  distinct  from  the  office  of  executor, 
ordinary,  they  cannot  sell.*'  See,  also,  the  and  the  trust  might  exist  for  years  after 
cases  of  Yates  v.  Compton,  2  P.  Wms.  309,  the  duties  of  the  office  of  executor  had 
and  Keates  v.  Burton,  14  Ves.  434  (which  been  fully  performed.  This  trust  power 
is  cited  by  Sir  £.  Sugden).  In  the  latter  has  never  been  renounced,  and  conse- 
case,  a  power  was  given  to  "  my  said  trus-  quently  has  not  been  transmitted  to  the 
tees  and  executors,"  and  one  of  the  ex-  administrator.  This  point  has  been  very 
ecntors  died  and  the  other  renounced,  with-  fully  considered  in  Wills  v.  Cowper,  2 
out  exercising  it.  Sir  W.  Grant  observed.  Ham.  124,  and  in  Conklin  v.  Egerton,  21 
"  The  power  is  given  to  the  executors,  but  Wend.  430."  See  post,  1797,  note  (A), 
they  have  not  exercised  it,  and  they  have  "  In  the  Year  Book,  15  Hen.  7,  11,  it  is 
renounced  the  only  character  in  which  it  laid  down  for  good  law,  '  that  if  a  man  has 
was  competent  to  them  to  exercise  it"  feoffees  npon  confidence,  and  makes  a  will 
See  Ford  v.  Ruxton,  I  Coll.  407  ;  [Dun-  that  his  executors  shall  alien  his  lands, 
ning  V,  The  Ocean  National  Bank  of  the  then  if  the  executors  renounce  adminis- 
City  of  New  York,  6  Lansing,  296.  In  tration  of  the  goods,  yet  they  may  alien 
Tainter  v.  Clark,  13  Met.  220,  226,  it  ap-  the  lands,  for  the  will  of  land  is  not  a  tes- 
peaxed  that  the  testator  appointed  T.  to  be  tamentary  matter.* "  Wilde  J.  in  Tainter 
his  sole  executor,  and  authorized  him  to  v.  Clark,  13  Met.  227.  In  the  subsequent 
sell  and  convey  such  of  his  (testator's)  case  of  Clark  v.  Tainter,  7  Cush.  567,  the 
property,  as  in  T.'s  judgment  would  best  above  observations  of  Judge  Wilde  were 
promote  the  interest  of  all  concerned.  T.  carried  into  practical  efiect.  In  addition 
declined  to  act  as  executor,  and  D.  was  to  the  above  facts  it  appeared  that  T.  sub- 
appointed  administrator  with  the  will  an-  sequently  accepted  the  office  of  trustee 
nexed ;  the  question  raised  was  whether  under  the  will ;  and  it  was  held  that  he 
the  power  to  sell  devolved  upon  D.  After  did  not,  by  renouncing  the  office  of  execu- 
stating  some  reasons  for  holding  that  it  tor,  lose  the  power  to  sell  as  trustee  under 
did  not,  Wilde  J.  added :  "  There  is  an-  the  will,  and  that  sales  and  conveyance 
other  ground  on  which  we  hold,  very  so  made  by  him,  after  his  acceptance  of 
clearly,  that  the  power  to  sell  has  not  the  trust,  were  valid  as  against  the  testa- 
been  transmitted  to  the  administrator,  if  tor's  residuary  devisees  and  their  heirs, 
by  law  it  could  be.  Tucker,  the  donee  of  See  post,  1796,  note  {h);  Shaw  C.  J.  in 
the  power,  has  never  renounced  it,  and  the  Tread  well  v.  Cordis,  5  Gray,  359.] 
consequent  trust,  and  we  are  not  aware  of 
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tors,  administratoTS,  and  assigns,  and  he  dies,  having  appointed 

several  executors,  one  of  whom  renounces,  the  others  who  act  may 

well  exercise  the  power,  (n) 

An  execQ-        jf  ^  debtor  makes  his  creditor  and  another  his  execu- 
tor who  re- 
nounces      toi^,  and  the  creditor  neither  intermeddles,  nor  proves 

his  co-^z-     the  will,  he  may  bring  an  action  against  the  other  execu- 

ecntor.  .        ^  x 

tor.  (o) 

(n)  Granyille  (Earl)  v,  M'Neile,  7  Hare,    845 ;  Rawlmsoa  v.  Shaw,  8  T.  B.  557  ; 
156 ;  [Banner  &.  Storm,  1  Sandf.  357].         [Hunter  v,  Hnnter,  19  Barb.  681.] 
(o)  Dorchester  v.  Webb,  Sir  W.  Jones, 


•BOOK  THE  FOURTH 

OF  PKOBATB. 


CHAPTER  THE  FIRST. 

OF  THE  NBCE88ITY  OF  OBTAIKING  PBOBATE  IN  THE  C0X7BT  OF 
PBOBATE,  AND  OF  THE  J0BISDIOTION  AND  AUTHOBITr  OF 
THAT  COXTBT:  AND  THEBEWITH  OF  THE  ACTS  AND  LIABILI- 
TIES OF  AN  EXEGUTOB  BEFOBE  PBOBATE.  . 

SECTION  L 

The  Will  must  be  proved  in  the  Probate  Court. 

It  appears  to  have  been  a  subject  of  much  controversy,  whether 
the  probate  of  wills  was  originally  a  matter  of  exclusive  '^•J^'*" 
ecclesiastical  jurisdiction,  (a)     But  whatever  may  have  court  waa 
been  the  case  in  earlier  times,  it  is  certain  that,  at  the  the  only 
time  of  the  passing  of  the  court  of  probate  act  (stat.  20  whicVthe 
&  21  Vict,  c,  77),  the  ecclesiastical  court  was  the  only  I'^^^y^ 
court  in  which  the  validity  of  wills  of  personalty,  or  of  ^^^ 
any  testamentary  paper  whatever  relating  to  personalty,   esubUahed 
could  be  established  or  disputed,  (i)     An  exception  to  puted. 
this  general  rule  was  to  be  found  in  the  case  of  certain  courts 
baron  that  had  had  probate  of  wills  time  out  of  mind,  and  had 
always  continued  that  usage.  (<;) 

(a)  Bac.  Abr.  Exon.  E.  1  ;   Dyke  v.  (e)  Bac.  Abr.  tit.  Exon.  E.  6 ;  Swinb. 

Walford,  5  Moore  P.  C.  434;   S.  C.  6  pt  6,  s.  11,  pi.  3.    Such  a  prescription 

Notes  of  Gas.  809.  existed  in  the  manor  of  Mansfield  and  the 

(6)  Fonblanq.  Treat  on  Eq.  pt  2,  c.  1,  manors  of  Cowley  and  Caversham,  in  Oz- 

8.  1,  note  (a) ;  Bac.  Abr.  Exors.  E.  1 ;  fordshire,  the  eonrts  of  which  the  anthor 

pott,  pt.  I.  bk.  y.  ch.  i. ;  Gascoyne  v.  of  Wentworth's  Office  of  an  Executor 

Chandler,  2  Cas.  temp.  Lee,  241.  See^Msf,  (supposed  to  be  Mr.  Justice  Doddridge) 

pt.  I.  bk.  lY.  ch.  III.  }  iz.  as  to  the  gen-  says  that  he  himself  kepL     P.  100,  14th 

eral  question,  of  what  instruments  probate  ed. ;  Godolph.  pt  1,  c  20,  s.  1. 
If  necessary. 
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*  Regularly,  the  court  in  which  the  testament  of  a  deceased  per- 
In  which  of  son  ought  to  havo  been  proved  wa?  the  court  of  the 
asUcaf  *'*"  ordinary  of  the  place  wherein  the  testator  dwelt,  f.  e. 
V'A\^\fta\o  g®"6rally  speaking  the  bishop  of  the  diocese,  (d) 
be  proved.  Certain  districts,  however,  are  exempt  from  the  juris- 
diction of  the  ordinary  of  the  diocese  in  which  they  lie,  and  are 
called  peculiars,  because  they  have  a  peculiar  and  special  ordinary 
of  their  own.  (e)  And  there  is  one  sort  of  peculiar,  called  a 
royal  peculiar,  which  is  exempt  from  the  jurisdiction,  not  only 
of  the  diocesan,  but  of  the  archbishop  also,  and  which  anciently 
were  immediately  subordinate  to  the  see  of  Rome.  (/)  Conse- 
quently, in  all  these  districts  such  special  ordinaries  had  respec- 
tively a  power,  even  of  common  right,  to  grant  probate  of  the 
testaments  and  administration  of  the  goods  of  those  who  died 
within  them  leaving  no  bona  notahilia  out  of  their  limits,  (jg) 

But  if  the  deceased,  at  the  time  of  his  death,  had  effects  to  such 
an  amount  as  to  be  considered  notable  goods,  usually  called  bona 
notabilia^  (K)  within  some  other  diocese  *  or  peculiar  than  that  in 

(d)  Godolph.  pt.  1,  c.  22,  8.  2;  2  Inst.  653;  IS  C.  B.  N.  S.  820.  It  shoald  be 
898;  Com.  Dig.  Administrator,  B.  5;  added,  that  simple  contract  debts  made 
[post,  291,  note  (o^).]  hona  notabiUa  where  the  debtor  lived,  where- 

(e)  2  Gibs.  Cod.  973,  note  (6) ;  Anghtie  as  specialty  debts  constituted  hona  nota- 
V.  Anghtie,  1  Phillim.  201,  note  (a).  hUia  at  the  place  where  the  specialty  hap> 

(/)  See  Smith  v.  Smith,  3  Hagg.  768 ;  pened  to  be  at  the  time  of  the  death  of 
Boston  V,  Carter,  5  Exch.  8.  By  the  stat.  the  testator.  France  v.  Aabery,  2  Cas. 
25  Hen.  8,  c.  19,  these  were  placed  im-  temp.  Lee,  534.  See  Femandes'  Exors. 
mediately  under  the  jurisdiction  of  the  case,  L.  R.  5  Ch.  App.  314.  [Gray  J.  in 
crown.  See  Parham  v,  Templer,  3  Phil-  Pinney  v.  McGregory,  102  Mass.  186, 198, 
lim.  246 ;  Johnson  r.  Ley,  Skinn.  589 ;  3  says :  "  To  limit  the  power  of  granting 
Hagg.  763.  administration  to  cases  in  which  the  goods 
(g)  1  Salk.  42,  arguendo.  are  or  the  debtor  resides  in  the  common- 
(h)  By  the  93d  of  the  canons  of  1603,  it  wealth  at  the  time  of  the  death  of  the  in- 
was  established  that  5/.  should  be  the  sum  testate  would  be  to  deny  to  the  credit- 
or value  of  hona  notahilia.  These  canons,  ors  and  representatives  of  the  deceased, 
though  they  do  not  bind  the  laity,  proprio  whether  citizens  of  this  or  of  another  state, 
vigore,  were  certainly  prescriptions  to  the  all  remedy  whenever  goods  are  brought 
ecclesiastical  courts.  More  v.  More,  2  Atk.  into  this  state,  or  a  debtor  takes  up  his 
158;  Middleton  t;.  Crofts,  2  Atk.  653;  residence  hero,  after  the  death  of  the  in- 
8.  C.  2  Stra.  158.  And  there  are  many  testate.  The  more  liberal  construction  is 
provisions  contained  in  them  which  are  necessary  to  prevent  a  failure  of  justice." 
declaratory  of  the  ancient  usage  and  law  See  Dawes  v.  Boylston,  9  Mass.  337 ; 
of  the  church  of  England,  which  in  that  re-  Wheelock  v.  Pierce,  6  Cush.  288 ;  Picqnet, 
spect,  and  by  virtue  of  such  ancient  allow-  appt.  5  Pick.  65 ;  Emery  v.  Hildreth,  2 
ance  are  binding  on  laymen.  See,  also.  Gray,  228 ;  Wells  J.  in  Merrill  v.  New  Eng- 
Marshal  v.  Bishop  of  Exeter,  7  C.  B.  N.  S.  land  Ins.  Co.  103  Mass.  247, 248.     "  Juris- 
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which  he  died,  then  the  will  mast  have  been  proved  before  the 
metropolitan  of  the  province  by  way  of  special  prerogative ;  (i) 
whence  the  courts  where  the  validity  of  such  wills  were  tried,  and 
the  offices  where  they  were  registered,  were  called  the  prerogative 
courts  and  the  prerogative  offices  of  Canterbury  and  York. 

The  consequence  was,  that  questions  of  no  little  difficulty  often 
arose  with  respect  to  the  inquiry,  whether  the  will  was  to  be  proved 
in  the  diocesan  or  in  the  prerogative  court.  And  great  inconven- 
ience was  also  incurred  where  the  deceased  died  possessed  of 
goods  in  both  the  provinces  of  York  and  Canterbury.  For  it  was 
held,  that  if  there  were  bona  notabilia  in  two  dioceses  of  one 
province,  and  in  two  of  the  other,  there  must  be  two  prerogative 
probates,  (i)  So  if  there  were  bona  notabilia  in  one  diocese  only 
of  the  province  of  Canterbury,  and  in  one  of  the  province  of  York, 
each  bishop  must  have  granted  probate  ;  (Z)  or  if  within  one  prov- 
ince the  testator  had  bona  notabilia  in  divers  dioceses,  and  in  the 
other  but  in  one  diocese,  then  in  the  one  place  the  will  must  have 
been  proved  before  the  archbishop,  and  in  the"  other  place  before 
the  particular  bishop,  (m) 

But  now  by  stat.  20  &  21  Vict.  c.  77  (intituled  An  act  to  amend 
the  law  relating  to  probates  and  letters  of  administra-  ^^  ^  ^^ 
tion  in   England)^  after  reciting  that  *'it  is  expedient  ^^Jt.  e.7 
that  all  jurisdiction  in  relation  to  the  grant  and  revoca-  uunenuiy. 

diction,  or  the  right  of  administration  in  (m)  Wentw.  Off.  Ex.  110,111, 14th ed. ; 

respect  to  debts  due  a  deceased  person,  [Bell  J.  in   Taylor  v.  Barron,  35  N.  H. 

never  follows  the  residence  of  the  creditor.  494.]    And  this  has  been  considered  to 

Thejare  always  bona  notabilia,  unless  they  &ppljr  equally  to  the  province  of  an  Irish 

happen  to    fall  within    the  jurisdiction  archbishop,  with  relation  to  either  of  the 

where  he   resided ;    judgments  are  bona  English  ones,  or  I  oonverso.    1  Roll.  Abr. 

notabUia  where  the  record  is,  specialties  Exors.  G.  1 ;  Shaw  9.  Storton,  1   Frcem. 

where  they  are  at  the  time  of  the  creditor's  102 ;  Huthwaite  v,  Phaire,  1  Sc.  N.  C.  43 ; 

decease,  and  simple  contracts  where  the  S.  C.  1  M.  &  Gr.  159.     [When  a  case  is 

debtor  resides."    Vanghan  o.  Barrett,  6  within  the  jurisdiction  of  the  probate  court 

Yt  383,  337 ;  Lord  Abinger  C.  B.  in  At-  in  two  or  more  counties  in  Massachusetts, 

tomey  General  v.  Bouwens,  4  M.  &  W.  the  court  which  first   takes  cognizance 

191,  192 ;  Bell  J.  in  Taylor  v.  Barron,  35  thereof  by  the  commencement  of  proceed- 

N.  H.  494 ;  Thompaon  v.  Gilman,  2  N.  H.  ings,  shall  retain  the  same ;  and  adminis- 

291, 292 ;  Emery  v.  Hildreth,  2  Gray,  228,  tration  first  granted  shall  extend  to  all 

280,  281.]  the  estate  of  the  deceased  in  the  state, 

(i)  4  Inst.  885.  and  exclude   the  jurisdiction  of  the  pn>- 

(k)  Gibs.  Cod.  vol.  1,  p.  472,  note  (to) ;  bate  court  of  every  other  county.     Genl. 

Bnrston  v.  Ridley,  1  Salk.  89 ;  Twyford  t^.  Sts.  c  117,  §  3.    See  [People  v.  White,  11 

Trcal,  7  Sim.  102.  111.  341.] 
(I)  Banton  t^.  Ridley,  1  Salk.  39. 
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^^  V^  eB*:tt» ol  drggawd  penoBS,  ffral..  in  rcgpeet  cf  sKii: 

^AfXuXfij  eeate;  a&d  no  jorifdiccioB  or 

an  J  matUfn  or  cajsies  t^gsftamectarr.  or  to 

f^  <c  tfmn0:f^uA  with  tbs  grant  oc  rerocatac^i  o€  profaote  or 

m:rjijitiat>>n,  fh^i  be'.oog  to  or  be  exercised  br  anj  sccii  eoozt  or 

And  bj  f^jt.  4,  **  The  rolantarr  and  e[nt€siii-j<B  jnris&tioa 
ft.  4u  T4^  ^^  antfaoritr  in  relation  to  tlie  granting  or  renoking 
u«^««rr  probate  of  wills  and  letters  of  administzatico  of  the  cf- 
uy  ^  nrxiiT'  fer:ia  of  deceased  (n)  penons  now  Tested  in  or  wbidi  caa 
fLr 'I  «<»«*'«  be  exercised  bj  any  court  or  person  in  Ei^land,  to- 
eA««fT  <7  getber  with  full  aothoritj  to  hear  and  delcnnine  all  qoes- 
yttXitA^  tions  relating  to  matters  and  causes  testamentarr,  (•) 
sliall  belong  to  and  be  rested  in  her  majestr,  and  shall,  exoqit 
as  hereinafter  is  mentioned,  be  exercised  in  the  name  of  her  maj- 
esty in  a  eoort  to  be  called  the  oomt  of  probate,  and  to  hold  its 
ordinary  sittings,  and  to  hare  its  principal  registry  at  sndi  place 
or  places  in  London  and  Middlesex  as  her  majesty  in  oooncQ  shall 
from  time  to  time  appoint."  (j?) 


(n)  By  the  interpretotion  daaat,  feet.  2,  tioB  of  the  iiiletet  of  penoBs  wlo  st  As 

'"Wiiriball   comprehend  '  ceeCaneBV  tiBeoftheirdeeeMeveienhahitninofor 

and  ell  other  ftementety  ioeonuiients  of  reridcBts  in  the  eonntr,  end  of  all  peraona 

wliicb  probate  maj  now  be  granted,  and  who  die  withont  the  state  ka:Tfaig  estate  to 

'  administration '  shall  comprehend  all  let-  be  administered  withm  such  comtjr.  Genl. 

ters  of  administration  of  the  effects  of  de-  Stk  c  117,  §  2.  And  the  rale  is  vcrf  gea- 

ceased  penons,  whether  with  or  withont  end  in  the  Amcfiean  States  that  letters 

the  will  annexed,  and  whether  granted  for  testamentary  or  of  administration  shall  be 

general,  special,  or  limited  pnrpofes."  granled  in  the  county  when  the  testator 

(o)  By  the  interpretation  danse,  sect  2,  or  intestate  resided  at  the  time  of  his  death. 

" '  Matters  and  causes  testamentary'  shall  Holyoke  v.  Haskins^  5  Pick.  20;  Stevena 

comprehend  all  matters  and  causes  relating  v.  Qmylord,  11  Mass.  256;  Cotts  e.  Haa- 

to  the  grsnt  and  rerocation  of  probate  o£  kins,  9  Mass.  543;  Wilson  v.  Fraxier,  2 

wills  or  of  administration."  Humph.  90 ;  Johnson  r.  Gorpenning,   6 

(0^)    [In    Massachusetts,   the   probate  Ired.  (Law)  216;  Collina  e.  Turner,   2 

court  for  each  county  has  jurisdiction  of  Tayl.  (N.  Car.)  105 ;  M'Bain  v.  Wimbish, 

the  probate  of  wills,  granting  administra-  27  Geo.  259 ;  McCampbdl  o.  Gilbert,  4 
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And  by  sect.  28,  ^^  The  court  of  probate  shall  be  a  court  of  rec- 
ord, (cP'')  and  such  court  shall   have  the  same  powers,  s.  23.  The 
and  its  grants  and  orders  shall  have  the  same  effect  hove 
throughout  all  England,  and  in  relation  to  the  personal  JSj'aff**" 
estate  in  all  *  parts  of  England  of  deceased  persons,  as  England 
the  prerogative  court  of  the  archbishop  of  Canterbury   powers  as 
and  its  granto  and  orders  respectively  now  have  in  the  %^ 
province  of  Canterbury,  or  in  the  parts  of  such  province  iJJihe^ 
within  its  jurisdiction,  and  in  relation  to  those  matters  £^^^®**' 
and  causes  testamentary,  and  those  effects  of  deceased   b*^* 
persons  which  are  within  the  jurisdiction  of  the  said  prerogative 
court ;  and  all  duties  which  by  statute  or  otherwise  are  imposed 
on  or  should  be  performed  by  ordinaries  generally,  or  on  or  by  the 
said  prerogative  court,  in  respect  of  probates,  administrations,  or 
matters  or  causes  testamentary  within  their  respective  jurisdic- 
tions, shall  be  performed  by  the  court  of  probate  ;  provided  that 
no  suits  for  legacies,  or  suits  for  the  distribution  of  residue,  shall 
be  entertained  by  the  court  or  by  any  court  or  person  whose  juris- 

J.  J.  Marsh.  592 ;  Estate  of  Harlan,  24  the  conrt  had  no  jurisdiction,  and  the 
Cal.  182 ;  George  r.  Watson,  19  Texas,  oonrt  in  which  the  will  was  first  admitted 
854;  McChord  v,  Fisher,  18  B.  Mon.  193;  to  probate  bad  acqnired  full  jurisdiction 
Cocke  p.  Finley,  29  Miss.  127.  But  if  a  hy  that  act,  and  conld  not  be  ousted  until 
debtor,  who  owes  the  estate  of  a  persoii  the  estate  had  been  fully  administered, 
deceased  in  another  state,  resides  in  or  re-  People  v.  White,  11  111.  S41 ;  ante,  290, 
moves  into  the  state  of  New  Hampshire,  note  (m).  The  appointment  of  an  admin- 
such  indebtedness  under  the  statute  of  New  istrator  in  a  jurisdiction  where  the  de- 
Hampshire,  constitutes  property  in  that  ceased  never  resided,  and  in  which  he 
state,  which  will  justify  the  appointment  owned  no  property  at  the  time  of  his  death 
of  an  administrator  of  said  estate  in  the  has  been  held  to  be  absolutely  void.  Mil- 
county  where  the  debtor  resides.  Steams  tenberger  v.  Knox,  21  La.  Ann.  399.  In 
V.  Wright,  51  N.  H.  600, 61 1.  The  "  proper  Finney  o.  McGregory,  102  Mass.  189,  Gray 
county  "  for  obtaining  administration  in  J.  said :  *'  We  are  not  aware  that  any  par- 
cases  of  non-residents  dying  and  leaving  tienlar  amount  of  property  has  ever  been 
lands  in  a  particular  state,  is  the  county  held  requisite  to  sustain  a  grant  of  origi- 
where  such  lands,  or  a  part  of  them,  lie.  nal  administration  in  Massachusetts."  No 
Bowles  V,  Bouse,  8  III.  409 ;  Spraybury  v.  assets  within  the  state  are  necessary  in  Ala- 
Cnlberson,  32  Geo.  299 ;  Butherford  v.  bama  to  original  administration  upon  the 
Clark,  4  Bush  (Ky.),  47.  Where  a  will  estate  of  one  domiciled  there.  Watson  v. 
had  been  properly  admitted  to  probate  in  Collins,  37  Ala.  587  ;  S.  C.  1  Ala.  Sel. 
one  county,  and  an  administrator  had  been  Cas.  515.  See  pott,  430,  note  (A).] 
there  appointed  and  he  died  before  the  es*  (o*)  [Courts  of  probate  are  courts  of 
tate  was  fully  settled,  and  a  new  adminia-  record  by  statute  in  New  Hampshire.  Teb- 
trstor  had  been  appointed  by  the  probate  beU  t^.  Tilton,  24  N.  H.  120, 124 ;  Bell  C. 
eonrt  of  another  county,  it  was  held  that  J.  in  Moi^gan  v.  Dodge,  44  N.  H.  258.] 
this  last  appointment  was  void,  becanse 
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diction  as  to  matters  and  causes  testamentary  is  hereby  abol- 
ished." (a8) 

(o>)  [In  Wood  V.  Stone,  89  K.  H.  574,  pecaliarity  in  the  jurisdiction  of  those 
Fowler  J.  said  :  "  Courts  of  probate  are  of  courts  is,  that  they  hare  no  direct  process 
limited  and  special  jarisdiction,  restricted,  for  enforcing  their  own  decrees.  Resort  was 
unless  enlarged  b/  statute,  to  the  probate  necessarily  had  to  the  temporal  courts  for 
of  wills,  the  admin  istratton  and  settlement  aid,  to  enforce  the  sentences  of  the  eccle- 
of  estates,  and  the  distribution  thereof  siastical  jurisdiction.  In  this  respect  our 
among  the  heirs  and  legatees,  and  other  law  has  followed  the  examples  of  the  Eng- 
Hko  administrative  and  ministerial  acts.  Hsh,  and  has  not,  as  a  general  rule,  con- 
Thej  have  no  juries,  and  the  proceedings  fided  the  execution  of  their  own  decrees  to 
in  them  are  not  according  to  the  course  of  the  courts  of  probate,  but  left  them  to  be 
the  common  law.  Originally  their  powers  enforced  by  suits  at  law  on  the  bonds  re- 
were  almost  entirely  administrative  and  quired  to  be  given  to  secure  performance 
ministerial."  Yet  these  courts,  having  of  the  orders  and  decrees  of  that  court, 
been  made  by  statute  courts  of  record,  are  Xhe  general  policy  of  the  law  requires  that 
to  be  regarded  as  courts  of  general  juris-  security  shall  be  given  by  bond,  that  par- 
diction  on  the  subjects  to  which  they  re-  ties  who  act  under  the  authority  of  the 
late,  and  are  entitled  to  all  the  presump-  probate  court,  and  are  held  to  account  in 
tions  in  favor  of  their  proceedings  which  that  court,  shall  discharge  their  duties 
are  allowed  in  the  case  of  other  tribunals  faithfully  and  obey  the  orders  and  decrees 
of  general  jurisdiction.  Their  judgments,  of  the  court,  leaving  the  rights  of  parties 
where  they  have  jurisdiction,  are  conclu-  interested  to  be  enforced  by  action  in  other 
sive.  They  may  be  reexamined  on  appeal,  courts  on  the  bonds  required  to  be  given 
but  cannot  be  impeached  collaterally,  ex-  in  that  court"  See,  post,  295.  By  statute 
cept  for  fraud  and  want  of  jurisdiction  in  in  Massachusetts,  if,  upon  an  appeal  from 
the  court.  Sargent  J.  in  Steams  v.  Wright,  the  probate  of  a  will,  it  appears  from  the 
51  N.  H. 609,  and  cases  cited;  Tebbets  v.  reasons  of  appeal  that  the  sanity  of  the 
Tilton,  24  N.  H.  120  ;  Moiigan  9.  Dodge,  testator  or  the  attestation  of  the  witnesses 
44  N.  H.  255,  257,  258.  In  this  last  case,  in  his  presence  is  in  controversy,  the  su- 
Bell  C.  J.  said  :  "  In  this  state,  courts  of  preme  judicial  court  may,  for  the  determi- 
probate  exercise  many  powers  solely  by  nation  thereof,  direct  a  real  or  feigned  issue 
virtue  of  the  provisions  of  our  statutes ;  to  be  tried  by  a  jury  in  the  same  court,  at 
but  they  have  a  very  extensive  jurisdiction  the  expense  of  the  appellant  if  the  issue  is 
not  conferred  by  statute,  but  by  a  general  found  against  him.  Gen.  Sts.  c  92,  §  20. 
reference  to  the  existing  law  of  the  land,  So  in  New  Hampshire,  Rev.  Sts.  c.  170, 
that  is,  to  that  branch  of  the  common  law  §  14 ;  Patrick  v.  Cowles,  45  N.  H.  555. 
known  and  acted  upon  for  ages,  the  pro-  So  in  Maine,  Rev.  Sts.  c.  63,  §  26.  But  in 
bate  or  ecclesiastical  law.  Kimball  v.  Fiske  Bradstreet  v.  Bradstreet,  64  Maine,  209, 
39  N.  H.  120."  In  Hayes  v.  Hayes,  48  Appleton  C.  J.  said :  "  Courts  of  probate 
N.  H.  226,  Perley  C.  J.  said :  **  Where  are  of  special  and  limited  jurisdiction, 
our  statutes  have  not  introduced  a  change,  Their  proceedings  are  not  according  to 
the  ecclesiastical  law  may  be  resorted  to  the  course  of  the  common  law.  They 
as  a  safe  guide  for  the  interpretation  of  have  no  juries.  Neither  party,  upon  ap- 
our  probate  laws.  The  substance  of  our  peal,  can  claim  as  a  matter  of  right,  a 
system  is  borrowed  from  that  law,  and  the  trial  by  jury.  The  judge  of  the  appellate 
methods  and  remedies  in  our  courts  of  pro-  court  may  form  an  issue  wheo,  in  his 
bate,  except  where  others  are  provided  by  judgment,  any  question  of  fact  occurs 
statute,  follow  the  general  course  of  pro-  proper  for  a  trial  by  jury,  and  not  other- 
cedure  in  the  ecclesiastical  courtF.    One  wise.    The  issue  is  to  be  found  and  tried 
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Hence  it  appears  that  the  exclusive  jurisdiction  in  the  Ck>nitof 

probate  of  wills  and  granting  of  administration,  which  substituted 

formerly  belonged  to   the   ecclesiastical  courts,   is  now  ewiesiasti- 

completely  and  universally  throughout  England  trans-  ^1^^^"^ 

ferred  to  the  newly  created  court   of  probate,  (p)  ^^y- 

The  consequence  of  this  exclusive  jurisdiction  is,  that  an  ex- 
ecutor cannot  assert  or  rely  on  his  ri&^ht  in  any  other  The  ezeca- 

,  1,1  .,  ,       tor  cannot 

court.   Without  showing  that  he  has  previously  estab-  reivon  hii 

lished  it  in  the  court  of  probate  (j)  the  usual  proof  of  temporal 

which  *  is,  the  production  of  a  copy  of  the  will  by  which  ^^bout 

he  is  appointed,  certified  under  the  seal  of  the  court.  J^j^J^^jf 

This  is  usually  called  the  probate,  or  the  letters  testa-  the  probate 

mentary.  (r)     In  other  words,  nothing  but  the  probate  dinaiy: 

at  law,  bat  as  in  eqaitj,  to  inform  the  con-  H.  600.  As  to  disqaalification  of  a  judge 
science  of  the  court,  and  under  its  direo-  of  probate  on  the  ground  of  interest,  ro- 
tion.  Higbee  v.  Bacon,  11  Pick.  423;  lationship,  or  affinity,  see  Moses  v.  Julian, 
Wood  1^.  Stone,  39  N.  H.  675 ;  Patrick  v,  45  N.  H.  52  ;  Hull  v,  Thayer,  105  Mass. 
Cowles,  45  N.  H.  553."  See  Roderigas  v.  219  ;  Gay  v.  Minot,  3  Gush.  352 ;  Bacon, 
East  Riyer  Savings  Institution,  15  Am.  appellant,  7  Gray,  891 ;  Sigoumey  v.  Sib- 
Law  Reg.  (N.  S.)  205.]  ley,  21  Pick.  101 ;  Aldrich,  appellant,  110 
(/>)  By  sect.  23,  all  suits  pending  at  the  Mass.  189;  Stearns  v,  Wright,  51  N.  H. 
time  of  the  act,  in  any  court  in  England,  600 ;  pott,  587,  note  {e) ;  Cottle,  appel- 
respecting  any  grant  of  probate  or  admin-  lant,  5  Pick.  483 ;  Coffin  v.  Cottle,  9  Pick, 
istration  shall  be  transferred  to  the  court  287.  As  to  the  difference  between  the  ef- 
of  probate  (but  this  enactment  is  not  to  feet  of  interest  as  a  disqualification  of  a 
apply  to  the  privy  council).  And  by  stat.  judge  of  probate,  and  relationship,  see 
'21  &  22  Vict.  c.  95,  s.  14,  in  the  same  way  Wells  J.  in  Aldrich,  appellant,  110  Mass. 
all  non-contentious  business  also  shall  be  193, 194.] 

deemed  to  have  been  transferred  to  the        {q)  Hensloe's  case,  9  Co.  38  a;  Wentw. 

court  of  probate,  and  all  oaths  and  bonds  Off.  Ex.  83, 14th  ed. ;  Treat,  on  Eq.  bk.  4, 

sworn  and  executed  as  required  by  any  pt.  2,  c.  1,  s.  2;  Chaunter  v.  Chaunter,  11 

ecclesiastical  court  in  reference  to  such  Yin.  Abr.  205;  [Tappan  v.  Tappan,SO  N. 

business,  prior  to  January  11,  1858  (the  H.  50;  Willard  v,  Hammond,  21  N.  H. 

day  when  the  court  of  probate  act,  1857,  385;  Strong  v.  Perkins,  3  N.  H.  517,  518; 

came  into  operation)  shall  be  as  effectual  Kittredge  v.  Folsom,  8  N.  H.  Ill ;  Lord 

as  if  sworn  or  executed  in  pursuance  of  Romilly  M.  R.,  L.  R.  6  Eq.  222 ;  Einne- 

the  court  of  probate  act  or  this  act.    [A  brew  v.  Kinnebrew,  35  Ala.  628.] 
judge  of  probate,  who  has  written  a  will,        (r)  The  "letters  testamentary"  inoor- 

is,  in  New  Hampshire,  disqualified  to  sit  porate  by  necessary  and  express  reference 

upon  the  probate  of  it,  but,  upon  appeal,  the  will  annexed.    Therefore,  when  oyer 

the  will  may  be  proved  in  the  court  above,  was  craved  of  the  letters  testamentary,  the 

Moses  V,  Julian,  45  N.  H.  52.    The  will  plaintiff  was  bound  to  give  a  copy  as  well 

written   by  the  judge  of   probate,   and  of  the  will  as  of  the  certificate  of  the  or- 

executed  under  his  direction,  though  in  dtnary.    Daly  v.  Mahon,  4  Bing.  N.  C. 

violation  of  law,  is  not  void.    Moses  v.  235.    [The  trust  confided  to  an  execv- 

Julian,  iupraf  Steams  v.  Wright,  51  N.  tor  is  defined  by  his  letters  testamentary, 
VOL.  L                             22  [293] 
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(or  letters  of  administration  with  the  will  annexed,  when  no 
executor  is  therein  appointed,  or  the  appointment  of  executor 
fails),  or  other  proof  tantamount  thereto  of  the  admission  of  the 
will  in  the  court  of  probate  is  legal  evidence  of  the  will  in  any 
question  respecting  personalty.  (#)  The  will  of  a  deceased  sov- 
ereign of  the  realm  is  no  exception  to  this  rule,  notwithstanding 
(as  it  has  already  appeared  (t))  no  probate  of  such  a  will  can  be 
granted  by  the  court  of  probate,  (u) 

buthede-        The   probate    is,  however,  merely  operative  as  the. 
utie  from     authenticated  evidence,  (u^)  and  not  at  all  as  the  foun- 
Mndnot       dation  of  the  executor's  title ;  (tfl^  for  he  derives  all  his 
ttie^pro-       interest  from  the  will  itself,  (w^)  and  the  property  of 

which  constitate  the  commission    under  Leonard  v»  Putnam,  51  N.  H.  247,  250,  \ 

which  he  acts.    Gibbons  v.  Bilej,  7  Gill,  251  ;   Lord  Bomilly  M.  R.  in  Hood  v. 

SI.]  Lord  Barrington,  L.  B.  6  £q.  218,  222.] 

(s)  Rex  V.  Netherseal,  4  T.  R.  260 ;  New-       (t)  AnU,  14. 
ton  V.  Metropolitan  Railway,  1  Dr.  &  Sm.        (u)  Ryves  v.  Duke  of  Wellington,  9 

58S.     [It  is  expressly  proTided  by  statute  Beav.  579. 

in  Massachusetts  that  no  will  shall  be  (u^)  [See  Succession  of  Vogel,  20  La. 
effectual  to  pass  real  or  personal  estate,  Ann.  81.  The  probate  ascertains  nothing 
unless  it  has  been  duly  proved  and  allowed  but  the  original  validity  of  the  will  as 
in  the  probate  court ;  and  the  probate  of  such,  and  that  the  instrument,  in  fact,  is 
a  will  devising  real  estate  shall  be  condu-  what  it  purports  on  its  face  to  be.  Fuller, 
sive  as  to  its  due  execution,  in  like  man-  ex  parte,  2  Story,  882.] 
ner  as  of  a  will  of  personal  estate.  Genl.  (u^)  [In  Hood  v.  Lord  Barrington,  L.  B. 
Sts.  c.  92,  §  88.  The  same  law  prevails  6  Eq.  218,  224,  where  it  was  claimed  that 
in  many  other  states.  See  Swaaey  v.  ''it  is  not  the  probate  which  gives  th4 
Blackman,  8  Ohio,  5  ;  Bailey  t;.  Bailey,  power,  but  the  will  which  gives  the  power," 
8  Ohio,  245 ;  Hall  v.  Ashby,  9  Ohio,  95 ;  Lord  Romilly  M.  R.  said :  **  1  dissent  from 
Wilson  v.  Tappaa,  6  Ohio,  172;  Budd  v.  the  propositton  sUted  in  that  form.  What 
Brooke,  8  Gill,  198;  Moore  v,  Greene,  2  the  will  does  is,  it  gives  the  power  to  ob- 
Curtls,  202 ;  Wilkinson  v,  Leland,  2  Pe-  tain  the  probate ;  but  when  once  the  pro- 
ters,  655  ;  Ratcliff  v.  Ratcliff,  12  Sm.  &  bate  is  obtained,  the  probate  confers  the 
M.  184;  Dublin  v.  Chadbourn,  16  Mass.  power  and  the  title  oo  the  executors  to 
488;  Shumway  v.  Holbrook,  I  Pick.  114;  dispose  of  the  property  as  they  think  fit." 
Spring  V.  Parkman,  8  Fairf.  127 ;  Hutch-  See  Gay  v.  Minot,  8  Gush.  852 ;  Wood  v. 
ins  V.  State  Bank,  12  Met  421 ;  Fuller,  Nelson,  9  B.  Mon.  600.] 
ex  parte,  2  Story,  827,  832 ;  Fortune  r.  (u*)  [Eastman  J.  in  Willard  v.  Ham- 
Buck,  28  Conn.  1.]  If  a  will  be  made  in  mond,  21  N.  H.  885 ;  Allen  J.  in  Hart- 
a  foreign  country,  and  proved  there,  dis-  nett  o.  Wandell,  60  N.  Y.  849,  850.  But 
posing  of  goods  in  England,  the  executor  an  executor  derives  his  power  to  sue,  not 
cannot  have  action  on  such  probate,  but  from  the  will,  but  from  the  letters  testa- 
ought  to  prove  the  will  here.  Lee  r.  mentary,  and  consequently  can  sue  only 
Moore,  Palm.  165  ;  Toarton  v.  Flower,  in  courts  to  which  the  power  of  those  let- 
8  P.  Wms.  870.  See  pott,  pt.  i.  bk.  it.  ters  extends.  Dixon  v,  Ramsay,  8  Cranch, 
ch.  III.  §  Ti.  p.  862;   [1929,  note  (b);  819 ; /xMf,  861.] 
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the  deceased  vests  in  him  from  the  moment  of  the  tes-  relation  of 

the  probate 

tator*8  death,  (x)     Hence  the  probate,  when  produced,   to  the  tea- 
is  said   to   have  relation  to  the  time  of  the  testator's  death. 
death,  (y) 

*  It  should  further  be  observed  that  a  court  of  equity  considers 
an  executor  as  trustee  for  the  legatees  in  respect  to  their  Courts  of 
legacies,  and,  in  certain  cases,  as  trustee  for  the  next  of  Suru  of" 
kin  of  the  undisposed-of  surplus ;  (y^)  and  as  all  trusts  J^^^o^^' 
are  the  peculiar  objects  of  equitable  cognizance,  courts  ^'ii^*' 
of  equity  will  compel  the  executor  to  perform  these  his  testa* 
mentary  trusts  with  propriety,  (y^)     Hence,  although  in   those 
courts,  as  well  as  in  courts  of  law,  the  seal  of  the  court  of  probate 
is  conclusive  evidence  of  the  factum  of  a  will,  (z)  an  equitable 
jurisdiction  has  arisen  of  eoiutruing  the  will,  in  order  to  enforce  a 
proper  performance  of  the  trusts  of  the  executor.     The  courts  of 
equity  are  consequently  sometimes  called  courts  of  construction, 
in  contradistinction  to  the  court  of  probate,  (z^^ 

It  should  be  observed,  that  as  long  as  the  ecclesiastical  courts 

(x)  Hensloe's  case,  9  Co.  88  a ;  Grays-  (t^)  [A  will  contained  the  following  pro- 
brook  V,  Fox,  Plowd.  281 ;  Comber's  case,  Tision  :  "  Should  anj  questions  arise  as 

1  P.  Wms.  767  ;  Smith  v.  Milles,  I  T.  R.  to  the  meaning  of  this  instrument,  I  direct 
480 ;  Woolley  v.  Clark,  5  B.  &  Aid.  744  ;  that  the  distribution  of  my  estate  shall  be 

8.  C.  1  Dowl.  &  Ryl.  409 ;  Treat  on  £q.  made  to  such  persons  and  associations  as 
bk.  4,  pt.  2,  c.  1,  8.  2  ;  [Wilson  v.  Wilson,  my  executors  shall  determine  to  be  my 
54  Missou.  213.]  intended  legatees  and  devisees,  and  their 

{y)  Gravsbrook  v.  Fox,  Plowd.  281 ;  construction  of  my  will  shall  be  binding 
Wentw.  Off.  Ex.  115,  14th  ed. ;  White-  on  all  parties  interested."  Three  execn- 
head  v,  Taylor,  10  Ad.  &  £1. 210;  Ingle  v,  tors  were  named,  one  of  whom  was  inter- 
Richards,  28  Beav.  366 ;  [Fuller,  ex  parte,  ested  as  a  legatee  and  another  was  a  near 

2  Story,  327 ;  Strong  r.  Perkins,  3  N.  H.  relative  of  one  of  the  legatees.  It  was 
517,518;  Fleeger  17.  Poole,  2  McLean,  189;  held,  1st.  That  the  provision  in  question 
Hill  o.  Tucker,  13  How.  (U.  8.)  458,  466;  was  a  qualification  of  all  the  legacies  and 
Hall  V.  Ashby,  9  Ohio,  96 ;  Spring  v.  Park-  devises,  which  the  testator  had  full  power 
man,  3  Fairf.  127.  So  upon  the  probate  of  to  make.  2d.  That  the  executors  had  full 
the  will  (in  which  no  executor  is  named)  power  to  act  in  the  matter,  and  that  their 
and  the  appointment  of  an  administrator  interest  and  relationship  did  not  aileci 
with  the  will  annexed,  the  personal  prop-  their  power.  3d.  That  if  their  power  was 
erty  vests  in  him  by  relation  from  the  abused,  a  court  of  equity  would  restrain 
death  of  the  testator.    Gray  J.  in  Dmry  them.    4th.  That  the  executor  directly  in- 

9.  Natick,  10  Allen,  174.]  terested  might  properly  decline  to  act  upon 
(yM  [This  is  so  held  in  all  cases  in  the    any  matter  aflecting  his  interest.    Wait  v. 

United  States.    9  Story  £q.  Jnr.  §  1208 ;  Huntington,  40  Conn.  9.] 

Hays  V.  Jackson,  6  Mass.  153  ;  Hill  v.        (x)  See  pott,  pt  i.  bk.  yi.  ch.  x. 

Hill,  2  Hayw.  298 ;  Wilson  v.  Wilaon,  3        (x^)  [See  Hayes  v.  Hayes,  48  N.  H.  219, 

Binn.  557.]  929,  230.] 
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had  the  exclusive  testamentary  jurisdiction,  they  were  also  courts 
and 80 were  of  Construction  as  well  as  courts  of  probate;  because 
MUcaf*^"  *^^*^  ^^^  legacies  might  have  been  brought  therein.  In- 
courta:  deed,  the  cognizance  of  legacies  in  former  times  belonged 
exclusively  to  the  ecclesiastical  jurisdiction  ;  for  the  court  of  chan- 
cery, till  Lord  Nottingham  extended  the  system  of  equitable  juris- 
prudence, administered  no  relief  to  legatees,  (a)  But  the  new 
court  of  probate  is  not  a  court  of  construction ;  (a^)  for,  as  it  has 
but  the  already  appeared,  (J)  the  28d  section  of  the  act  by  which 
of  VoSue  ^*  ^^  created  expressly  prohibits  it  from  entertaining 
*•  »o^-  any  such  suit. 

By  section  24,  "  The  court  of  probate  may  require  the  attend- 
81  &  22  ^^^®  ^^  ^^7  P^^y  i^  person,  or  of  any  person  whom  it 
Jsu  Pow-'  ™^y  think  fit  to  examine  or  caused  to  be  examined,  in  any 
er  of  court  suit  or  Other  proceeding  in  respect  of  matters  or  causes 
to  examine  testamentary,  and  may  examine  or  cause  to  be  examined, 
wi  eases.  ^pQJ^  ^^^j^  ^^  aflfirmatiou,  as  the  case  may  require,  parties 
and  witnesses  by  word  of  mouth ;  and  may  either  before  or  after, 
or  with  or  without  such  examination,  cause  them  or  any  of  *  them 
to  be  examined  on  interrogatories,  or  receive  their  or  any  of  their 
affidavits  or  solemn  affirmations,  as  the  case  may  be ;  and  the 
As  to  pro-  court  may  by  writs  require  such  attendance,  and  order 
deeds,  &c.  to  be  produced  before  itself  or  otherwise  any  deeds,  ev- 
idences, or  writings,  in  the  same  form,  or  nearly  as  may  be,  as 
that  in  which  a  writ  of  9iibp(Bna  ad  testificandum^  or  of  sttb- 
poena  duces  tecum^  is  now  issued  by  any  of  her  majesty's  supe- 
rior courts  of  law  at  Westminster  and  every  person  disobeying 
any  such  writ  shall  be  considered  as  in  contempt  of  the  court, 
and  also  be  liable  to  forfeit  a  sum  not  exceeding  one  hundred 
pounds." 

By  section  25,  "The  court  of  probate  shall  have  the  like 
Sect.  25.  powers,  jurisdiction,  and  authority,  for  enforcing  the  at- 
Secourt  tendance  of  persons  required  by  it  as  aforesaid;  and 
ordCTfc"^'     for  punishing  persons  failing,  neglecting,  or  refusing  to 

(a)  Deeks  v,  Strutt,  5  T.  B.  692.  bate  court  was  called  upon  to  settle  the 

(a^)  [See  Hayes  v.  Hayes,  48  N.  H.  219,  oonstrnction  of  the  will,  determine  the 

229,  230.    In  tiiis  case  the  question  was  rights  of  the  parties,  and  enforce  the  ex- 

upon   the  construction  of  a  will  which  ecntion  of  the  trust.    It  was  held  that 

created  a  trust,  and  related  to  the  con-  these  questions  properly  belonged  to  the 

flicting  claims  of  different  parties  to  the  general  jurisdiction  in  equity.] 

beneficial  interest  in  the  fund.    The  pro-  (6)  Ante,  291,  292. 
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produce  deeds,  evidences,  or  writings,  or  refusing  to  appear  or 
to  be  sworn,  or  make  affirmation  or  declaration,  or  to  give  ev- 
idence, or  guilty  of  contempt,  and  generally  for  enforcing  all 
orders,  decrees,  and  judgments,  made  or  given  by  the  court 
under  this  act,  and  otherwise  in  relation  to  the  matters  to  be 
inquired  into  and  done  by  or  under  the  orders  of  the  court  under 
this  act,  as  are  by  law  vested  in  the  high  court  of  chancery  for 
such  purposes  in  relation  to  any  suit  or  matter  depending  in  such 
court."  (tf) 

By  Stat.  21  &  22  Vict.  c.  95,  s.  17,  "  The  judge  of  the  ^.^f^^ 
court  of  probate  shall  have  and  exercise  the  same  power  »•  17. 
of  altering  and  amending  grants  of  probate  and  letters  the  court  of 
of  administration,  made  before  January  11, 1858,  (d)  as  may'  ^ 
any  ecclesiastical  court  had  and  exercised  in  respect  of  ^^^ 
such  grants."  f^^%  ^^ 

o  fore  Jan. 

In  order  to  meet  the  case  of  grants  made  before  the  ^h  1858. 

act,  which  were  void  or  voidable  by  reason  of  there  being  Cases  of 

bona  *notabilia^  (e)  and  also  of  grants  which,  though  not  S^oidlbie 

void  or  voidable,  were  not  sufficiently  extensive  by  rea-  ^^^^^ 

son  of  not  reaching  property  situate  out  of  the  jurisdic-  ^^^^ 

tion  of  the  court  that  made  the  grant,  the  following  fore  the 

enactments  have  been  inserted  in  the  court  of  probate  act 
act,  1857,  20  &  21  Vict.  c.  77. 

By  section  86,  *^A11  grants  of  probates  and  administrations 

made  before  the  commencement  of  this  act,  which  may  20  &  21 

be  void  or  voidable  by  reason  only  that  the  courts  from  ^*g^  ®-  '^^» 

which  respectively  the  same  were  obtained  had  not  juris-  Void  and 

diction  to  make  such  grants,  shall  be  as  valid  as  if  the  probates 

same  had  been  obtained  from  courts  entitled  to  make  minUtn- 

such  grants :  provided  that  any  such  grants  of  probate  ^^°'' 
or  administration  shall  not  be  made  valid  by  this  act,  when  the 

(c)  [See,  anU,  292,  note  (o^).]  This  sec-  When  costs  are  awarded  to  be  paid  by 
tion  does  not  constitute  an  order  of  the  one  party  to  the  other,  the  probate  courts 
probate  conrt  for  payment  of  money  a  may  issue  execntioo  therefor  in  like  man- 
charge  on  land,  within  the  stat.  1  &  2  ner  as  is  practised  in  the  courts  of  com- 
Vict.  c.  110,  s.  IS.  Pratt  v.  Bull,  1  De  G.,  mon  law.  Genl.  Sts.  c  92,  §  18 ;  c  117,  f 
J.  &  8. 141 ;   8.  C.  4  Giff.  117.    [Judges  26.] 

of  the  probate  courts  in  Massachusetts        (d)  The  day  when  the  court  of  pro- 
may  keep  order  in  court,  and  pnnish  any  bate  act,  1857,  came  into  operation.    [See 
contempt  of  authority  in  like  manner  as  Waters  v.  Stickney,  12  Allen,  1 ;  Rich- 
tuch  contempt  might  be  punished  in  the  ardson  v.  Haaelton,  101  Mass.  108, 109.] 
superior  court    Genl.  Sts.  c.  117,  §  S3.        (s)  See  ante,  289. 
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same  shall  before  the  commencement  of  this  act  have  been  revoked 
or  determined  by  any  court  of  competent  jurisdiction  to  have  been 
void;  nor  shall  this  act  prejudice  or  affect  any  proceedings  pend- 
ing at  the  time  of  the  passing  of  this  act  in  which  the  validity 
of  any  such  probate  or  administration  shall  be  in  question.  If 
the  result  of  such  proceeding  shall  be  to  invalidate  the  same, 
such  probate  or  administration  shall  not  be  rendered  valid  by  this 
act ;  and  if  such  proceedings  abate  or  become  defective  by  reason 
of  the  death  of  any  party,  any  person  who  but  for  this  act  would 
have  any  right  by  reason  of  the  invalidity  of  such  probate  or 
administration  shall  retain  such  right,  and  may  commence  pro- 
ceedings for  enforcing  the  same  within  six  calendar  months  after 
the  death  of  such  party." 

And  by  sect.  87,  ^^  Legal  grants  of  probate  and  administration 

8.87.  Pro-  ™^<^^  before  the  commencement  of  this  act,  and  grants 
admits-  ^^  probate  and  administration  made  legal  by  this  act, 
traUoDs       shall  have  the-  same  force  and  effect  as  if  they  had  been 

!  before  this  granted  under  this  act;  but  in  every  such  case  there 
into  opera-  shall  be  due  and  payable  to  her  majesty  such  further 
^^^'  stamp  duty,  if  any,  as  would  have  been  chargeable  on 

any  probate  or  administration  *  which,  but  for  this  act,  would  or 
ought  to  have  been  obtained  in  respect  of  the  personal  estate  not 
covered  by  the  grant ;  and  all  inventories  and  accounts  in  respect 
thereof  shall  be  returnable  to  the  court  of  chancery,  and  all 
bonds  taken  in  respect  thereof  may  be  enforced  by  or  under  the 
authority  of  the  court  of  chancery,  at  the  discretion  of  the 
court."  (/) 

And  by  sect.  88,  "  Provided,  that  where  any  probate  or  admin- 

8. 88.  Pro-  istration  has  been  granted  before  the  commencement  of 
ministra-  this  act,  and  the  deceased  had  personal  estate  in  JEng^ 
be  Ranted  i<^'^dy  not  within  the  limits  of  the  jurisdiction  of  the 
estatono  *'   ^^^^  ^y  which  the  probate  or  administration  was  granted, 

(/)  The  86th  section  having  provided  of  probate,  on  payment  of  the  stamp  duty 

for  cases  where  the  prohate  was  void  or  which  would  have  been  payable  on  the 

voidable  on  the  ground  of  error  as  to  bond  additional  grant,  which  would  have  been 

notabilia,  the  87  th  section  applies  to  the  requisite  but  for  the  act.      See  In   the 

case  where  the  grant  was  legal  or  made  Goods  of  Freckelton,  1  Sw.  &  Tr.  16 ;  In 

legal  by  the  act,  bat  does  not  affect  the  the  Goods  of  Tufcker,  2  Sw.  &  Tr.  128. 

whole  property.    And  the  effect  of  the  Sec,  also,  In  the  Goods  of  Elwell,  1  Sw. 

latter  section  is  to  give  the  grant  the  same  &  Tr.  27 ;  Bouverie  v.  Maxwell,  L.  B.  1 

force  and  effect  as  if  granted  by  the  court  P.  &  D.  272. 
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or  otherwise  not  within  the  operation  of  the  snrant,  it  effected  by 
shall  be  lawful  for  the  court  of  probate  to  grant  pro-  grants. 
bate  or  administration  only  in  respect  of  such  personal  estate  not 
covered  by  any  former  probate  or  administration,  and  such  grant 
may  be  limited  accordingly."  (^) 

By  stat.  21  &  22  Vict.  c.  95,  s.  20,  ^  All  second  and  subsequent 
grants  of  probate  or  letters  of  administration  shall  be  21&22 
made  in  the  principal  registry,  or  in  the  district  registry  Vict.  c.  95, 
where  the  original  will  is  registered  or  the  original  grant  Second  and 
of  letters  of  administration  has  been  made,  or  in  the  m^?  to'^ 
district  registry  to  which  the  original  will  or  a  registered  vherelie 
*copy  thereof,  or  the  record  of  the  original  grant  of  ad-  ^^f"*^ 
ministration,  have  been  transmitted  by  virtue  of  a  requi-   the  orig- 
sition  issued  in  pursuance  of  section  eighty-nine  of  '  The  of  admin- 

•  inlntfinn 

Court  of  Probate  Act,'  and  for  and  in  respect  of  such  are  depoa- 
second  or  subsequent  grants  of  probate  or  letters  of  ad-  '^^' 
ministration  to  be  made  in  a  district  registry,  it  shall  not  be 
requisite  that  it  should  appear  by  affidavit  that  the  testator  or 
intestate  had  a  fixed  place  of  abode  within  the  district  in  which 
the  application  is  made." 

By  the  court  of  probate  act,  1867,  20  &  21  Vict.  c.  77,  s.  54, 
^'  Where  it  shall  appear  by  affidavit  of  the  person,  or  some  20  &  ai 
one  of  the  persons  applying  for  probate  or  letters  of  ad-  b.  M(now' 
ministration,  that  the  testator  or  intestate  had  at  the  ",^fd!e^^' 
time  of  his  death  his  fixed  place  of  abode  in  one  of  the  ^^^^^ 
districts  specified  in  schedule  (A)  to  this  act,  and  that  courts. 
the  personal  estate  in  respect  of  which  such  probate  or  letters  of 
administration  should  be  granted  under  this  act,  exclusive  of  what 
the  deceased  shall  have  been  possessed  of  or  entitled  to  as  a  trus- 
tee and  not  beneficially,  but  without  deducting  anything  on  account 
of  the  debts  due  and  owing  from  the  deceased,  is  under  the  value 
of  200Z.,  and  that  the  deceased  at  the  time  of  his  death  was  not 
seised  or  entitled  beneficially  of  or  to  any  real  estate,  or  that  the 
value  of  the  real  estate  of  or  to  which  he  was  seised  or  entitled 
beneficially  at  the  time  of  his  death  was  under  the  value  of  8002., 

{g)  This  lection  appears  to  be  intended  operative  by  section  87.    In  the  Goods  of 

to  meet  the  case  of  a  grant  which  is  ex-  Tucker,  2  Sw.  &  Tr.  123  ;  In  the  Gooda 

preeslj  limited   to   property  within  the  of  Cooper,  1  Sw.  &  Tr.  66.    See,  also,  In 

jnrisdiction  of  the  court  which  grants  it,  the  Goods  of  Elwell,  1  Sw.  &  Tr.  27. 
and  which,  therefore,  cannot   be   made 
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the  judge  of  the  county  court  having  jurisdiction  in  the  place  in 
which  it  shall  be  sworn  that  the  deceased  had  at  the  time  of  his 
death  his  fixed  place  of  abode,  shall  have  the  contentious  jurisdic- 
tion and  authority  of  the  court  of  probate  in  respect  of  questions 
as  to  the  grant  and  revocation  of  probate  or  letters  of  administra- 
tion of  the  effects  of  such  deceased  person,  in  case  there  be  any 
contention  in  relation  thereto." 

This  section  is  repealed  by  stat.  21  &  22  Vict.  c.  98,  s.  11 ;  see 
post^  301. 

By  section  55,  ^^  On  a  decree  being  made  by  a  judge  of  a  county 
Sect.  55.  court  for  the  grant  or  revocation  of  a  probate  or  admin- 
STcoun^  istration  in  any  such  cause,  the  registrar  of  the  *  county 
court  to       court  shall  transmit  to  the  district  registrar  of  the  dis- 

trannmit  ,        ,  ^ 

certificate  trict  in  wbich  it  shall  have  been  sworn  that  the  deceased 
for"*^  had  at  the  time  of  his  decease  his  fixed  place  of  abode  a 
tk>rof^-  certificate  under  the  seal  of  the  county  court  of  such 
^^^'  decree  having  been  made ;  and  thereupon,  on  the  appli- 

cation of  the  party  or  parties  in  favor  of  whom  such  decree  shall 
have  been  made,  a  probate  or  administration  in  compliance  with 
such  decree  shall  be  issued  from  such  district  r^istry ;  or,  as  the 
case  may  require,  the  probate  or  letters  of  administration  there- 
tofore granted  shall  be  recalled  or  varied  by  the  district  registrar 
according  to  the  effect  of  such  decree." 

By  section  56,  "  The  judge  of  any  county  court  before  whom 
Sect  56.  ^^7  disputed  question  shall  be  raised  relating  to  matters 
^nV****^  and  causes  testamentary  under  this  act  shall,  subject  to 
county  the  rules  and  orders  under  this  act,  have  all  the  juris- 
decide  diction,  power,  and  authority  to  decide  the  same  and  en- 
enf^rce^  force  judgment  therein,  and  to  enforce  orders  in  relation 
Iwln'other  *l^©reto,  as  if  the  same  had  been  an  ordinary  action  in 
c«««-  the  county  court." 

By  section  57,  ^'  The  affidavit  as  to  the  place  of  abode  and  state 
Affidavkof  ^^  *^®  property  of  a  testator  or  intestate  which  is  to  give 
the  facts  contentions  jurisdiction  to  the  judge  of  a  county  court 
county  under  the  previous  provisions  shall,  except  as  hereinafter 
jurisdiction  provided,  be  conclusive  for  the  purpose  of  authorizing 
dusiir^-  *'^®  exercise  of  such  jurisdiction,  and  the  grant  or  revo- 
less  dis-       cation  of  probate  or  administration  in  compliance  with 

proved  .   *  ,  * 

while  the  the  decree  of  such  judges  and  no  such  grant  of  probate 
pending,      or  administration  shall  be  liable  to  be  recalled,  revoked, 
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or  otherwise  impeached,  by  reason  that  the  testator  or  intestate 
had  no  fixed  place  of  abode  within  the  jarisdiction  of  such  judge, 
or  within  any  of  the  said  districts  at  the  time  of  hb  death,  or  by 
reason  that  the  personal  estate,  sworn  to  be  under  the  value  of 
2002.  did  in  fact  amount  to  or  exceed  that  yalue,  or  that  the  value 
of  the  real  estate  of  or  to  which  the  deceased  was  seised  or  entitled 
beneficially  at  the  time  of  his  death  amounted  to  or  exceeded 
8002. ;  provided  that  where  it  shall  be  shown  to  the  judge  of  a 
county  court  before  whom  any  matter  is  *  pending  under  this  act, 
that  the  place  of  abode  or  state  of  the  property  of  the  testator  or 
intestate  in  respect  of  whose  will  or  estate  he  may  have  been  ap- 
plied to  for  grant  or  revocation  of  probate  or  administration  has 
not  been  correctly  stated  in  the  affidavit,  and  if  correctly  stated 
would  not  have  authorized  him  to  exercise  such  contentious  juris- 
diction, he  shall  stay  all  further  proceeding  in  his  court  in  the 
matter,  leaving  any  party  to  apply  to  the  court  of  probate  for  such 
grant  or  revocation,  and  making  such  ordjBr  as  to  the  costs  of  the 
proceedings  before  him  as  he  may  think  just." 

By  section  59,  ^'  It  shall  not  be  obligatory  on  any  person  to  ap- 
ply for  probate  or  administration  to  any  district  registry,  Sect  59. 
or  through  any  county  court,  but  in  every  case  such  ap-  tory  to  "fp^ 
plication  may  be  made  through  the  principal  registry  of  {Jj^***'^? 
the  court  of  probate,  wherever  the  testator  or  intestate  *<>  ^«^^<it 
may  at  the  time  of  hb  death  have  had  his  fixed  place  of  or  county 
abode :   provided,  that  where  in  any  contentious  matter  appiicaUon 
arising  out  of  any  such  application  it  is  shown  to  the  ^'^"cbm 
court  of  probate  that  the  state  of  the  property  and  place  ^^^i  ^ 
of  abode  of  the  deceased  were  such  as  to  give  conten-  probate. 
tious  jurisdiction  to  theljudge  of  a  county  court,  the  court  of  pro- 
bate may  send  the  cause  to  such  county  court,  and  the  judge 
thereof  shaU  proceed  therein  as  if  such  application  and  cause  had 
been  made  to  and  arisen  in  his  court  in  the  first  instance."  (K) 

By  section  60,  "  For  regulating  the  procedure  and  practice  of 
the  county  courts,  and  the  judges,  registrars,  and  officers  Sect.  60. 
thereof,  in  relation  to  their  jurisdiction  and  proceedings  orders  for 
under  this  act,  rules  and  orders  may  be  from  time  to  Jh6p5>°*^ 

(h)  See  Slater  v,  Alrey,  L.  B.  2  P.  &  apply  to  an  applicatioD  for  the  revocation 

D.  154.    By  21  &  22  Vict,  c  95,  8.  12,  of  a  grant  of  probate  or  administration, 

this  section  shaO,  so  far  as  the  county  as  well  as  to   an  application   for  snch 

court  or  a  jadge  thereof  are  concerned,  grant. 
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count*  *^'  *™®  framed,  amended,  and  certified  by  the  county  coart 
courts  judges  appointed  for  the  time  being  to  frame  rules  and 
act  to  be  Orders  for  regulating  the  practice  of  the  county  courts 
the  ju((ge8  under  the  act  of  the  session  holden  in  the  nineteenth  and 
rn*7author-  ^^^i^^ieth  *  years  of  her  majesty,  chapter  one  hundred 
it^  for  the  and  eight,  and  shall  be  subject  to  be  allowed  or  disallowed 
poAe.  or  altered,  and  shall  be  in  force  from  the  day  named  for 

that  purpose  by  the  lord  chancellor,  as  in  the  said  act  is  provided 
in  relation  to  other  rules  and  orders  regulating  the  practice  of  the 
same  courts ;  and  for  establishing  rules  and  orders  to  be  in  force 
when  this  act  comes  into  operation,  the  power  given  by  this  enact- 
ment shall  be  exercised  as  soon  as  conveniently  may  be  after  the 
passing  of  this  act.'' 

Stat.  21  &  By  Stat.  21  &  22  Vict.  c.  96,  s.  11,  section  54  of  the 
c^ttTI!  H  ®^^-  2^  *  22  Vict.  c.  77  (see  ante,  298),  is  repealed. 
repeied.  '  ^nd  by  Stat.  21  &  22  Vict.  c.  95,  s.  10,  "  Where  it  ap- 
st*^.2i  &  pears  by  affidavit  to  the  satisfaction  of  a  registrar  of  the 
c.  06,  B.  10.  principal  registry,  that  the  testator  or  intestate,  in  respect 
sonuity  18  of  whose  estate  a  grant  or  revocation  of  a  grant  of  probate 
oount/^^'  ^^  letters  of  administration  is  applied  for,  had  at  the 
have*  dift-  *"°®  ^*  ^^  death  his  fixed  place  of  abode  in  one  of  the 
tribution.  districts  Specified  in  schedule  (A)  to  the  said  *  Court  of 
Probate  Act,'  and  that  the  personal  estate  in  respect  of  which  such 
probate  or  letters  of  administration  are  to  be  or  have  been  granted, 
exclusive  of  what  the  deceased  may  have  been  possessed  of  or  en- 
titled to  as  a  trustee,  and  not  beneficially,  but  without  deducting 
anything  on  account  of  the  debts  due  and  owing  from  the  de- 
ceased, was  at  the  time  of  his  death  under  the  value  of  200Z.,  and 
that  the  deceased  at  the  time  of  his  death  was  not  seised  or  en- 
titled beneficially  of  or  to  any  real  estate  of  the  value  of  300Z.  or 
upwards,  the  judge  of  the  county  court  having  jurisdiction  in  the 
place  in  which  the  deceased  had  at  the  time  of  his  or  her  death  a 
fixed  place  of  abode  shall  have  the  contentious  jurisdiction  and 
authority  of  the  court  of  probate  in  respect  of  questions  as  to  the 
grant  and  revocation  of  probate  of  the  will  or  letters  of  adminis* 
tration  of  the  effects  of  such  deceased  person,  in  case  there  be  any 
contention  in  relation  thereto." 

By  Stat.  21  &  22  Vict.  c.  95,  s.  13,  "the  power  and  authority 
ai&22  to  make  rules  and  orders  for  regulating  the  proceedings 
8. 13.      '    of  the  county  courts  shall  extend  and  be  applicable  *  to 
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all  proceedings  in  the  county  courts  under  this  act,  and  Power  to 

also  to  framing  a  scale  of  costs  and  charges  to  be  paid  and  orders 

to  counsel,  proctors,  solicitors,  and  attorneys,  in  respect  scales  of 

of  proceedings  in  county  courts,  under  the  said  court  of  county"^    ' 

probate  act  or  this  act."  ^""•• 

By  Stat.  20  &  21  Vict.  c.  77  (court  of  probate  act,  1857), 

sect.  58,  **  Any  party  who  shall  be  dissatisfied  with  the  gj^^  ^o  & 

determination  of  the  judge  of  the  county  court  in  point  ^^^^^^ 

of  law,  or  upon  the  admission  or  rejection  of  any  evidence  to  appeals 

in  any  matter  or  cause  under  this  act,  may  appeal  from  county 

the  same  to  the  court  of  probate  in  such  manner  and  court  of   ^ 

subject  to  such  regulations  as  may  be  provided  by  the  P"***^'*®- 
rules  and  orders  to  be  made  under  this  act,  and  the  decision  of  the 
court  of  probate  on  such  appeal  shall  be  final." 


SECTION  n. 

What  the  Hxecutor  may  do  before  Probate, 

Upon  the  principles  stated  in  the  course  of  the  preceding  section 
(p.  293),  it  has  been  held  that  the  executor,  before  he  proves  the 
will  in  the  probate  court,  may  do  almost  all  the  acts  which  are  inci- 
dent to  his  office,  except  only  some  of  those  which  relate  to  suits,  (i) 

(t)  Godolph.  pt.  3,  c.  20,  8. 1 ;  Wentw.  giyen  bond  to  the  judge  of  probatOi  an 
Off.  Ex.  81, 14th  ed. ;  Treat,  on  £q.  bk.  4,  individual  named  execntor  can  do  any 
pt.  2,  c.  1,  8.  2 ;  Wankford  v,  Wankford,  act  as  snch  until  after  the  probate  of  the 
1  Salk.  301 ;  Humphreys  v.  Ingledon,  1  will.  The  bond  is  to  be  given  to  the 
P.  Wms.  753 ;  [Easton  v.  Carter,  5  Exch.  judge  upon  the  probate  of  the  instru- 
8 ;  Venables  v.  East  India  Co.  2  Exch.  ment."  In  Massachusetts  and  in  most  of 
633 ;  Mitchell  v.  Kice,  6  J.  J.  Marsh.  625 ;  the  American  States,  there  are  statutes 
ante,  293,  notes ;  Rand  v.  Hubbard,  4  Met  requiring  that  wills  shall  be  proved,  and 
256,  257 ;  Tappan  v.  Tappan,  30  N.  H.  that  executors  under  them  shall  give 
60  ;  past,  587,  note  (e) ;  Strong  v.  Per-  bonds  for  the  faithful  discharge  of  their 
kins,  8  N.  H.  517  ;  Kittredge  v,  Folsom,  duties.  In  such  states  executors  have  no 
8  N.  H.  110,  111;  Shirley  v.  Healds,  34  authority  to  act  until  they  are  appointed 
N.  H.  407,  411,  412 ;  Lane  v.  Thompson,  by  the  probate  court  and  have  given  the 
43  N.  H.  320.  In  Kittredge  v.  Folsom,  bonds  required.  A  refusal  or  neglect  to 
abore  cited,  Parker  J.  said:  "It  may  well  give  such  bonds  will  be  considered  a  re- 
deserve  consideration  whether,  under  our  fusal  of  the  trust.  Luscomb  v,  Ballard, 
statute,  which  provides  that  no  person  5  Gray,  403 ;  Carter  v.  Carter,  10  B.  Mon. 
shall  intermeddle  with  the  estate  of  any  327 ;  Mitchell  v.  Rice,  6  J.  J.  Marsh.  625 ; 
person  deceased,  or  act  as  the  execntor  or  Robertson  v,  Gaines,  2  Humph.  381 ;  Mon- 
administrator  thereof,  or  be  considered  as  roe  v.  James,  4  Munf.  195 ;  Johnson's 
having  that  trust,  until   he  shall  have  Appeal,  9  Penn.  St.  416 ;  Simpson's  Ap- 
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Thus  he  may  seize  and  take  into  his  hands  any  of  the  testator^s 
effects,  (^)  and  he  may  enter  peaceably  into  the  house  of  the 
heir,  for  that  purpose,  and  to  take  specialties  and  other  securities 
for  the  debts  due  to  the  deceased.  (2)  He  may  pay  or  take  re- 
leases of  debts  owing  to  the  estate ;  (m)  and  he  may  receive  or 
release  debts  which  are  owing  to  it ;  (n)  and  distrain  for  rent 
due  *  to  the  testator,  (o)  And  if  before  probate  the  day  occur 
for  payment  upon  bond  made  by  or  to  the  testator,  payment  must 
be  made  to  or  by  the  executor,  though  the  will  be  not  proved, 
upon  like  penalty  as  if  it  were,  (jt?)  So  he  may  sell,  give  away, 
or  otherwise  dispose  at  his  discretion  of  the  goods  and  chattels 
of  the  testator,  before  probate;  (g)  he  may  assent  to  or  pay  lega- 
cies ;  (r)  he  may  enter  on  the  testator's  terms  for  years,  («)  and 
be  may  gain  a  settlement  by  residing  in  the  parish  where  the  land 
lies.  (0 

peal,  9  Penn.  St.  416  ;  Miller  v.  Meeteh,  (n)  Co.  Litt.  292  5;  Graysbrook  v.  Fox, 

8  Penn.  St.  417 ;  Roseboom  v.  Moshier,  2  Plowd.  281 ;  Middleton*8  case,  5  Co.  28  a  ; 

Denio.  61 ;  Hanson  v.  Worthington,  12  Godolph.  pt.  2,  c.  20,  s.  1 ;  Wentw.  Off. 

Md.  418;  Knight  v.  Loomis,  30  Maine,  Ex.  81, 14th  ed.;  Wankfbrd  v.  Wankford, 

208;  Groton  v.  Buggies,  17  Maine,  137 ;  1  Salk.  306,  307;  Wills  r.  Rich,  2  Atk. 

Williams  v.  Cashing,  87    Maine,    370;  285. 

Deering  t;.  Adams,  34  Maine,  264 ;  Wood  (o)  Whitehead  i;.  Taylor,  10  Ad.  &  El. 

V.  Sparks,  1  Der.  &  Bat.  396;   Trask  v,  210. 

Donaghue,  1  Aiken  (Vt.),  873;  Gaskill  v,  (p)  Godolph.  pt.  2,  c.  2,  a.  3  ;  Wentw. 

Gaskill,  7  R.  I.  478 ;  Sawyer's  Appeal,  16  Off.  Ex.  18, 14th  ed.    The  penalty  is  now 

N.  H.  459 ;  Mahony  v.  Hunter,  80  Ind.  saved  by  bringing  the  principal  and  inter- 

246;  Hatch  v.  Proctor,  102  Mass.  351;  est  and  costs  into  court,  under  stat  4 

Shaw  C.  J.  in  Rand  v.  Hubbard,  4  Met.  Ann.  c.  16,  s.  13. 

257;  Martin  v.  Peck,  2  Yerger,  298;  Gay  (q)  Godolph.  pt.  2,  c.  20,  s.  3;  Wentw. 

v.  Minot,  8  Cush.  352 ;  McKeen  v.  Frost,  Off.  Ex.  82, 14th  ed.    He  may  release  or 

46  Maine,  239,  248 ;  Gardner  v,  Gantt,  19  assign  any  part  of  the  personal  esute  be- 

Ala.  666 ;  Echols  v.  Barrett,  6  Geo.  443 ;  fore  probate.    By  Lord  Macclesfield,  1  P. 

Calk>way  v.  Doe,  1  Blackf.  372.    In  Mis-  Wms.  768,  Comber's  case.    It  is  conse- 

souri  an  executor  has  no  authority  until  quently  no  objection  to  the  title  of  an  as- 

he  has  qualified,  although,  if  lie  intermed-  signee  of  a  patent,  that  the  assignors,  the 

dies  and  subsequently  qualifies,  his  letters  executors  of  the  grantee,  had  omitted  to 

will  relate  back  and  coyer  his  former  acts,  register  the  probate  until  after  the  date  of 

Stagg  V.  Green,  47  Misson.  500.    So  in  the  assignment.    Eiwood  r.  Christy,  17 

Massachusetts,    Hatch  v.   Proctor,    102  C.  B.  N.  S.  754. 

Mass.  351.]  (r)  Godolph.  pt.  2,  c  20,  s.  1 ;  Wentw. 

(k)  Godolph.  pt.  2,  c.  20,  s.  1 ;  Wentw.  Off.  Ex.  82,  14th  ed. 

Off.  Ex.  81,  14th  ed.;  [Killebrew  r.  Mur-  (s)  Rex  v.  Stone,  6  T.  R.  298;  Dyer, 

phy,  3  Heisk.  (Tenn.)  546.]  367  a.    And  the  executor  of  the  grantee 

(/)  Godolph.  pt  2,  c  20,  B.  3 ;  Wentw.  of  the  next  ayoidance  of  a  church  may 

Off.  Ex.  81, 14th  ed.  grant    the    adyowson    before     probate. 

(m)  Godolph.  pt.  2,  c.  20,  s.  3 ;  Wentw.  Smithley  v.  Chomeley,  Dyer,  135  a. 

Off.  Ex.  81, 14th  ed.  (f)  6  T.  R.  295. 
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And  although  he  should  die,  after  any  of  these  acts  done,  T^ith- 
out  proving  the  will,  yet  do  these  acts  so  done  stand  firm   Theeeaeu 
and  good,  (u)     Where  a  termor  devised  his  term  to  though  ha 
another  whom  he   made   his  executor  and  died  ;   and  ^^1,^**"' 
the  devisee  entered  and  died  without  any  probate;  it  the  will: 
was  held  that  the  term  was  legally  vested  in  the  executor  by  his 
entry,  and  an  execution  of  the  devise,  without  any  probate,  (a;) 
So  if  an  executor  assents  to  a  legacy,  and  dies  before  probate,  yet 
the  assent  is  good  enough.  (^)     So  all  payments  made  to  him 
are  good,  and  shall  not  be  defeated,  though  he  dies  and  *  never 
proves  the  will.  (2)     In  a  word,  the  executor's  not  proving  the 
will  does,  upon  his  death,  determine  the  executorship,  but  not 
avoid  it.  (a) 

It  must,  however,  be  carefully  observed  in  this  place,  that  al- 
though an  executor  may,  before  probate,  by  assignment 
of  a  term  for  years,  or  other  chattel  of  a  testator,  or  by  done  by  «a 

executor 

an  assent  to  a  specific  legacy,  give  a  valid  title  to  the   before  pro- 
assignee  or  legatee ;  yet,  if  it  be  necessary  to  support  ^lied  ?n 
that  title  by  deducing  it  from  the  assignment  or  assent,  ^mjl^o"^ 
it  abo  becomes  requisite  to  show  the  right  to  make  ^«°- 
the  assignment  or  give  the  assent;  which  can  only  be  Bubsequent 
effected  by  producing  the  probate,  or  other  evidence  of  mosUM 
the  admission  of  the  will  in  the  court  of  probate ;  for,  '^^'^' 
as  it  has  already  appeared,  the  fact  of  a  particular  person  having 
been  appointed  executor  to  another  can  be  proved  by  no  other 
means,  either  in  courts  of  law  or  equity.  (6)     If  the  executor  died 
after  the  assignment  or  assent,  without  having  obtained  probate, 
letters  of  administration  cum  testamento  annexo  must  be  produced 
instead,  (jd) 

Again,  although  an  executor  can,  before  probate,  make  an 
assignment  and  give  a  receipt  for  purchase-money,  which  are 

(tt)  Wcntw.  Off.  Ex.  82, 14th  ed. ;  Bra-  when  •  debtor  make«  his  creditor  his  ex- 

lier  r.  Hudson,  8  Sim.  67.  ecntor,  who  dies  after  having  intermed- 

(x)  Dyer,  367  a ;  Rex  v.  Stone,  6  T.  died  with  his  goods,  bnt  before  probate  and 

R.  298 ;  Fenton  v.  Clegg,  9  Exch.  680.  before  any  election  made  to  retain,  the 

(jr)  Anonymous,  Freero.  Chanc.  Cas.  executor  of  the  executor  may  retain.    See 

28,  pi.  S2  h;  Johnson  v.  Warwick,   17  Croft  0.  Pike,  3  P.  Wms.  182,  and  post, 

C.  B.  616.  pt  III.  bk.  II.  ch.  11.  §  vi. 

{%)  Wankford  o.  Wankford,  1    Salk.  (6)  See  Pinney  v.  Pinney,  8  B.  &  C. 

306,  307.  335  ;  pott,  307.    [See  Marcy  v.  Marcy,  6 

(a)  By   Lord    Holt,   in  Wankford  v.  Met.  360.] 

Wankford,  1  Salk.  809.    Quors,  whether,  (c)  Johnson  v.  Warwick,  17  C.  B.  516. 
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binding,  yet  a  purchaser  is  not  bonnd  to  pay  the  purchase-money 
till  probate,  because,  till  the  evidence  of  title  exists,  the  executor 
cannot  give  a  complete  indemnity,  (d) 

An  executor  cannot  maintain  actions  before  probate  unless  such 
„  t    ^  ^^  founded  on  his  actual  possession ;  (<2^)  for  in  actions 

maintain  where  he  sues  in  his  representative  character,  he  may  be 
before  pro-  Compelled,  by  the  course  of  pleading,  to  produce  the  let- 
ters testamentary  at  the  trial,  or  in  some  cases,  by  an  ap- 
plication *  to  the  court,  at  an  earlier  stage  of  the  cause ;  (e)  and 
in  those  actions  where  he  sues  in  his  individual  capacity,  relying  on 
his  con%tructive  possession  as  executor,  although  he  does  not  name 
himself  as  executor  in  his  declaration,  nor  make  any  profert,  yet, 
generally  speaking,  it  will  be  necessary  for  him  to  prove  himself 
executor  at  the  trial,  (/)  which  he  can  only  do  by  showing  the 
probate.  For  example,  where  an  executor  brings  trespass  de  bonis 
asportatis^  or  trover,  upon  his  testator's  possession,  and  a  conver- 
sion in  his  lifetime,  he  necessarily  describes  himself  as  executor  in 
his  declaration,  and  his  character  as  such  may  be  traversed. 
And  where  the  goods  were  taken  or  converted  after  the  testator's 
death,  although,  since  the  property  in  the  goods  draws  to  it  a 
possession  in  law,  he  may  declare  on  this  constructive  possession 
of  his  own,  notwithstanding  he  has  never  had  actual  possession, 
without  naming  himself  executor,  still,  if  his  title  to  the  property 
should  be  put  in  issue  by  the  pleadings,  he  must  show  that  title 
as  executor  at  the  trial  by  producing  the  probate,  in  order  to 
prove  his  constructive  possession.  (^) 

In  cases,  indeed,  where  the  testator  has  actually  been  possessed 
except         ^^  ^®  property  which  is  the  subject  of  the  action,  be- 
hfu  ITad^      fore  it  came  to  the  hands  of  the  defendant,  such  posses- 
actual  pos-  sion  is,  according  to  the  general  principle,  of  itself,  suffi- 
cient, without  showing  any  title,  to  establish  a  primd 
facie  case,  either  in  replevin,  trover,  or  trespass,  when  the  prop- 

(<f)  Newton  v.  Metropolitan   Railway  (/)  Blainfleld  v.  March,  7  Mod.  Ul^by 

Company,  I  Dr.  &  Sm.  683.  Holt  C.  J.;  S.  C.  1  Salk.  285;  Holt»  44; 

(d^)  [Tappan  v.  Tappan,  80  N.  H.  50,  2  Sannd.  47  s,  note  to  Wilbraham  0. 

69 ;  Hntchins  o.  State  Bank,  12  Met.  423,  Snow. 

424;   Pond  v.  Makepeace,  2  Met.  114;  (^)  Hunt  v.  Sterens,  8  Tannt.  113.  And 

2  Chitty  PI.  (16th  Am.  ed.)  120,  and  cases  any  defect  in  the  probate,  e.  </.  the  want 

cited ;  Cocke  v.  Walter,  1   Bng.  (Ark.)  of  a  proper  stamp,  will  be  as  fatal  as  the 

404.]  non-prodnction.    lb. 

(e)  Webb  v.  Adkins,  14  C.  B.  401.    See 
poit,  pt.  ▼.  bk.  I.  ch.  I. 
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erty  has  come  to  the  defendant's  hands,  or  been  converted,  by 
tort,  (h)  or  in  debt  or  assumpsit,  when  the  defendant  has  acquired 
it  by  a  contract  with  the  executor,  (i)  In  such  case  it  is  evident 
*  that  the  actual  possession  of  the  plaintiff  is  a  primd  facie  title, 
without  reference  to  the  circumstances  under  which  such  posses- 
sion has  been  obtained,  whether  as  executor  or  by  any  other 
means.  (Je)  Accordingly,  in  a  modern  case,  (J)  a  sheriff's  officer 
had  seized  and  sold  a  pony,  claimed  by  the  plaintiff,  a  widow, 
under  an  execution  against  a  third  party,  who  lodged  with  her. 
The  action  was  brought  against  the  officer,  for  money  had  and  re- 
ceived, to  recover  the  amount  of  the  sale  money.  It  appeared 
that  the  pony  had  been  bought  by  the  lodger  for  the  plaintiff 
with  money  provided  by  her,  but  at  that  time,  and  for  several 
months  afterwards,  her  husband  was  alive.  After  his  death, 
however,  the  plaintiff  fed  the  pony,  and  paid  bills  for  its  hay  and 
shoeing,  though  it  was  used  as  generally  by  the  lodger  as  by  her. 
No  probate  of  will  or  letters  of  administration  were  produced.  It 
was  objected,  that  assuming  even  that  the  plaintiff  might  have 
maintained  trespass  for  the  taking  of  the  pony,  she  could  not 
maintain  this  action,  which  was  founded  on  a  contract ;  and  that 
the  pony  having  been  the  property  of  the  husband,  passed  on  his 
death  to  his  personal  representative,  and  it  had  not  been  shown 
that  the  plaintiff  was  either  executrix  or  administratrix.  But  it 
was  held  that  there  was  evidence,  though  perhaps  slight,  that  the 
plaintiff  was  in  possession  of  the  pony  at  the  time  it  was  seized ; 
and  if  so,  since  she  might  clearly  have  maintained  trespass  against 
a  wrong-doer,  she  might  waive  the  tort,  and  *  maintain  this  action 
to  recover  the  money  produced  by  the  sale,  (m) 

(A)  Wentw.  Off.  £x.  84,  14th  ed.;  treatise,  had  it  not  been  laid  down  in  pre- 
Plowd.  281,  in  Graysbrook  v.  Fox.  See  TiooB  works  on  the  same  subject  as  an  ab- 
EUiott  V.  Kemp,  7  M.  &  W.  306,  313,  814.  solute  proposition  that  an  executor  may 
(t)  Wentw.  Off.  Ex.  84,  85, 14th  ed.  maintain  actions  of  trespass  or  trover,  be^ 
{h)  On  this  principle  in  a  late  case,  fore  probate,  for  such  of  the  effects  of  the 
where  three  out  of  four  executors  made  a  testator  as  nerer  came  to  his  actual  posses- 
sale  of  the  goods  of  their  testator,  it  was  sion,  taken  or  converted  after  the  testator's 
held  that  the  three  might  sue  without  decease.  See  Toller,  47 ;  2  Roberts  on 
naming  themselves  executors,  and  without  Wills,  172, 173. 

joining  the  fourth  executor;  although  the  (/)  Oughton  v.  Seppings,  1  B.  &  Ad. 

goods  wete  sold  as  the  goods  of  the  testa-  241. 

tor.    Brassington  v.  Ault,  2  Bing.  177.  (m)  See,  also,  accord.  White  v.  Mnllett, 

The  distinction  above  pointed  out  might  6  Exch.  713, 715;  and  see,  further,  Wallor 

seem  nnnecessarilj  labored  in  the  present  «.  Drakeford,  1  £1.  &  Bl.  749. 
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And  the  law  is  the  same  with  respect  to  the  grantee  of  the  ex- 
Dor  can  his  ®<^^^'''  Accordingly,  in  an  action  of  trover  for  a  horse 
grantee*:  and  gig,  which  the  plaintiff  claimed  as  the  vendee  of  an 
executor,  it  was  held,  that  as  at  the  time  of  the  trial  the  ecclesias- 
tical court  had  not  granted  probate,  and  the  executor  had  never 
had  actual  exclusive  possession  of  the  gig  and  horse,  the  plaintiff 
could  not  make  out  his  title,  though  he  produced  the  will  appoint- 
ing his  vendor  executor,  (n)  In  this  case,  the  plaintiff  and  defend- 
ant both  claimed  title  to  the  property ;  and  Lord  Tenterden,  in 
his  address  to  the  jury,  observed,  that  if  the  plaintiff  had  proved 
a  clear,  undisputed  possession,  it  might  have  been  sufficient ;  but 
it  appeared  that  the  defendant,  before  and  after  the  sale  to  the 
plaintiff,  used  the  gig  and  horse. 

But  although  an  executor  cannot  maintain  actions  before  pro- 
bate, except  upon  his  actual  possession,  yet  he  may  ad- 

buthemay  .1^  1  1  i_  -i* 

commence  vance  in  them  as  far  as  that  step  where  the  production 
before  ^-  of  the  probate  becomes  necessary,  and  it  will  be  sufficient 
^*^®*  if  he  obtains  the  probate  in  time  for  that  exigency,  (o) 

Thus  where  he  sues  as  executor,  he  may  commence  the  action  be- 
and  arrest  fore  probate,  (j!?)  and  arrest  a  debtor  to  the  estate  ;  (g) 
ant:  for,  as  it  has  been  before  observed,  the  probate,  although 

obtained  after  action  brought,  shall,  when  produced,  have  relation 
to  the  death  of  the  testator,  so  as  to  perfect  and  consummate  the 
will  from  that  period,  (r)     So  where  a  reversion  of  a  term  *  comes 

(n)  Pinney  v,  Pinney,  8  B.  &  C.  335.  Ventr.  370;  Skin.  87.    And  see  Toller, 

(0)  Wills  V.  Rich,  2  Atk.  285 ;  Easton  471 ;  Wentw.  Off.  Ex.  note  by  Curson  to 

V.  Carter,  5  Exch.  8, 14.  p.  84,  14th  ed.    But  the  case  of  Dun- 

(jE>)  I  Koll.  Abr.  917,  A.  2;  Martin  v,  comb  v.  Walter  is  very  obscurely  reported ; 

Fuller,  Comb.  871 ;  Wankford  t;.  Wank-  and  the  point  above  stated  is  not  neoes- 

ford,  1  Salk.  302,  303.  aarily  involved  in  the  decision  of  it,  as  re- 

(q)    Admitted    by  Saunders  C.  J.  in  ported  in  Skinner,  p.  88  (where  the  word 

Duncomb  t*.  Walker,  Skin.  87.  "  not"  seems  omitted  by  an  error  of  the 

(r)   Plowden,  281 ;  1   Roll.  Abr.  917,  press),  and  in  Shower;  nor  is  It  easy  to 

A.  2.    But  this  relation,  It  has  been  said,  comprehend  on  what  (ground  the  doctrine 

shall  not  prejudice  a  third  person;  and  can  rest.    I^rd  Holt,  in  1  Salk.  110,  said 

therefore  where  a  debtor,  after  being  ar-  he  was  not  satisfied  with  the  judgment; 

rested  by  an  executor  before  probate,  and  but  he  probably  referred  to  the  relation  of 

set  at  large  on  bail,  paid  a  debt  to  J.  S.,  the  the  bankruptcy  merely.    In  this  latter  re- 

dcbtor  was  adjudged  upon  that  principle,  spect,  however,  Duncomb  v.  Walter  has 

it  is  reported,  not  to  be  a  bankrupt  from  been  confirmed  by  the  modem  decisions, 

the  time  of  the  arrest,  so  as  to  invalidate  See  Rose  v.  Green,  I  Burr.  437 ;  Barnard 

the  payment    Duncomb  v,  Walter,  3  Lev.  v.  Palmer,  1  Campb.  509 ;  Eden  B.  L.  36. 

57 ;  S.  C.  Skin.  22 ;  T.  Raym.  479 ;  2  [The  doctrine  that  letters  testamentary, 

Show.  253;  1  Freein.  539 ;  S.  C.  in  error;  when  issued,  relate  back  to  the  death  of 
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to  him,  he  may  avow  before  probate  for  such  rent  as  hath  accrued 
after  the  death  of  the  testator,  (^s)  and  if  such  an  issue  is  in  some 
joined  that  it  becomes  necessary  for  him  to  prove  his  Sia?iw)w 
title  by  executorship  (as  for  instance,  if  non  tenuit  should  ?li^^*'" 
be  pleaded),  it  will  be  sufficient  if  he  obtains  probate  in   bate: 
time  to  produce  it  in  evidence  at  the  trial.     So  in  the  cases  above 
considered,  where  the  executor  brings  an  action  without  naming 
himself  executor,  on  his  constructive  possession,  he  may  declare 
before  probate,  and  if  his  title  to  the  property  be  put  in  issue  by 
the  pleadings,  he  may  take  probate  at  any  time  before  the  trial, 
and  that  will  enable  him  to  support  the  action,  (t) 

So  an  executor,  before  probate,  may  file  a  bill  in  equity  j^^  j^ 
(in  which  bill,  however,  it  is  said  he  must  sMeee  that  he  54»bai 

^  '  ,         '  ^  before  pro- 

has  proved  the   will),  (^u)  and  the  subsequent  probate  bate: 

makes  the  *  bill  a  good  one,  if  obtained  at  any  time  be-  ^^^^  ^y^^ 

fore  hearing,  (ar)     And  a  commission  of  bankrupt  may  mi«don*S" 

be  taken  out  by  an  executor  before  he  has  obtained  pro-  baok- 
bate,  (y) 

the  testator,  and  legalise  all  intermediate  1793,  it  was  said,  arguendo^  that  it  had 
acts  of  the  executor,  mast  be  understood  been  determined  by  that  court  about  three 
to  cover  those  acts  only  which  might  have  years  ago,  that  it  is  sufBcient  if  the  pro- 
been  done  by  him  had  he  been  executor  at  bate  were  obtained  at  any  time  before 
the  time.  Bellinger  v.  Ford,  21  Barb.  31 1. 1  hearing.    3  Bac  Abr.  53,  by  Gwillim,  £x- 

(s)  V^ankford  v.  Wankford,  1  Salk.307,  ecutors,  E.  14.    But  a  plea  that  the  exec- 

per  Holt  C.  J. ;  Whitehead  v.  Taylor,  10  ntor  has  not  obtained  probate  was  lately 

Ad.  &  El.  210.  '  allowed,  on   the  ground  that  the  cause 

{t)  It  is  said  an  executor  may  maintain  must  be  considered  as  having  come  on  to 

a  guare  impedit,  if  he  be  entitled  to  the  be  heard.     Simons  v.   Milman,  2  Sim. 

next  presentation  of  a  church,  which  be-  241.    See,  also,  Jones  v.  Howells,  2  Hare, 

came  void,  without  showing  forth  the  will.  353,  per  Wigram  V.  C. ;  post,  pt.  v.  bk.  i. 

Wentw.  Off.  Ex.  84,  14th  ed.    But  if  by  ch.  ii.  *  In  Newton  v.  Metropolitan  Rail- 

thc  course  of  the  pleadings  it  should  be^  way  Company,  1  Dr.  &  Sm.  583,  a  bill  by 

come  a  part  of  his  case  to  prove  his  title,  executors  for  a  specific  performance  al- 

he  certainly  can  only  do  so  by  producing  leged,  as  the  fact  was,  that  the  executors 

the   probate ;    and    it   may  be  doubtful  had  not  proved.    Notice  of  motion  for  an 

whether  the  passage  above  cited  is,  in  any  injunction  was  given,  and  at  that  time 

case,  law,  inasmuch  as  it  should  seem  that  when  the  motion,  but  for  the  press  of 

executors  must  show  their  title  in  the  dec-  business,  would  hare  been  heard,  there 

laration  in  ^are  impedit.  was  no  probate ;  but  when  the  motion 

(u)  Humphreys  v.  Ingledon,  1  P.  Wms.  was  actually  heard,  the  probate  was  in 
753 ;  but  see  contra,  Newton  v.  Metropoli-  court ;  and  it  was  held  by  Sir  R.  Kin- 
tan  Railway,  1  Dr.  &  Sm.  683 ;  post,  309,  dersley  V.  C.  that  the  defendants  could 
note  (x).  not  resist  the  motion  upon  the  ground  of 

(x)  Humphreys   v.   Humphreys,  3  P.  demurrer.    See,  also,  Beardmore  v.  Greg- 

Wms.  851.    And  in  the  case  of  Patten,  ory,  34  L.  J.  Ch.  392. 
executrix,  v.  Pan  ton,  in  the  exchequer,        (y)  Ex  parte  Paddy,  3  Madd.  241 ;  S.  0. 
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On  the  other  hand,  if  he  have  elected  to  administer,  he  may 
he  maj  be  also,  before  probate,  be  sued  at  law  or  in  equity  by  the 
probate.  deceased's  creditors,  whose  rights  shall  not  be  impeded 
by  his  delay,  and  to  whom,  as  executor  de  jure  or  defactOy  he 
has  made  himself  responsible.  («)  So  a  bill  may  be  filed  against 
an  executor,  before  probate,  by  a  residuary  legatee,  for  an  account 
of  the  estate  and  effects  of  the  testator,  and  to  have  the  assets  se- 
cured, (a)  So,  before  probate,  an  executor  may  be  compelled  to 
discover  the  personal  estate  of  his  testator,  though  a  suit  be  pend- 
ing in  the  spiritual  court  respecting  the  validity  of  the  will.  (6) 

*  If  an  executor  dies  before  probate,  although,  as  already  men- 
If  he  die  tioned,  the  acts  which  he  may  legally  do  before  probate 
batSrhS^  stand  firm  and  good,  yet  his  executor  may  not  prove 
ehafi^notbe  ^^^  wiUs,  and  SO  become  executor  to  both  the  testa- 
Sie  flnt'***  *^™'  (^)  ^^^  administration  of  the  goods  of  the  first 
teeutor.  testator,  with  the  will  annexed  to  it,  is  to  be  committed 
to  the  executor  of  the  executor  if  the  first  executor  be  residuary 
legatee  of  the  first  testator ;  or  to  such  other  person  as  may  be  so 
appointed ;  otherwise  to  the  next  of  kin  of  the  first  testator.  ((2) 

1  Back,  235 ;  Rogers  v.  James,  7  Taunt  49.    See,  also,  Phipps  v.  Steward,  1  Atk. 

147  ;  S.  C.  2  Marsh.  425.  285 ;  Fonbl.  Treat  on  £q.  bk.  4,  pt  2, 

(x)  Wentw.  Off.  Ex.  86,  87,  14th  ed. ;  c  1,  s.  2,  note  (6). 

Flowd.  280;  Toller,  49.    It  is  clear  upon  (c)  Isted  v.  Stanley,  Dyer,  372  a;  Hay- 

the   grounds  which   have   already  been  ton  v.  Wolfe,  Cro.  Jac  614 ;  S.  C.  Palm, 

stated  (see  pp.  277,  278),  that  if  he  has  158  ;  Hnttooy  30 ;  Wentw.  Off.  Ex.  82, 

administered,  he  will  be  liable,  not  only  be-  14th  ed. ;  Day  v.  Chatfield,  1  Vem.  200 ; 

fore  probate,  bnt  though  he  should  refuse  Wankford  v,  Wankford,  1  Salk.  308,  in 

to  take  probate,  and  administration  should  Lord  Holt's  judgment ;  S.  C.  1  Freem. 

be  committed  to  another.  See  the  observa-  520. 

tions  of  Best  C.  J.  in  Douglas  v.  Forest,  4  {d)  Dyer,  372  a  ;  Wentw.  Off.  Ex.  82, 

Bing.  704.  14th  ed. ;  Godolph.  pt  1,  c  20,  s.  2.    See 

(a)  Blewitt  v,  Blewitt,  1  Younge,  541.  pat,  pt  i.  bk.  y.  ch.  zii.  §  i. 

(6)  Dulwich  College  v,  Johnson,  2  Vem. 
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♦  CHAPTER  THE  SECOND. 

OF  THE  MAKNEB  OF  OBTAINING  PROBATE,  AND  THE  PBACnOB 
OF  THE  ECCLESIASTIOAL  G0X7BT  WITH  BESPEOT  THBBBTO. 


SECTION  I. 

5y  whom  the  Will  should  he  proved :  and  herewith  of  the  Produc- 
tion and  Deposit  of  Testamentary  Papers. 

The  person  alone  by  whom  the  testament  can  be  proved,  is 

thjj  executor  named  in  it,  (a)  whom  (as  before  stated)  j,j^  execn- 

the  court  of  probate  may  cite  to  the  intent  to  prove  the  *?[  ™*7  be 

testament,  and  take  upon  him  the  execution  thereof,  or  prove  by 

else  to  refuse  the  same.  (V)     This  may  the  court  do,  not  nary: 

orAy.ex  officio^  but  at  the  instance  of  any  party  having  atthein- 

an  interest,  which  interest  is  proved  by  the  oath  of  the  JSy  ^ijL 

party.  (<?)     But  sudi  party  should,  in  prudence  as  well  f*^^**" 
as  fairness,  communicate  to  the  executor,  previous  to  caus- 

(a)  1  Salk.  309.  [The  person  whose  The  statute  penalty  for  neglecting  to  ez- 
dnr^  it  would  properly  be  to  initiate  meat-  hibit  a  will  is  merely  cumulative.  Steb- 
nres  for  the  proof  of  the  will,  is  the  exec-  bins  v,  Lathrop,  4  Pick.  33,  42.  See  State 
ntor  named  in  it  Bat  in  the  American  v.  Pace,  9  Rich.  Law  (S.  Car.),  355.  It 
States  it  is  not  exclusively  his  right,  nor  has  been  held  that  the  devisees  and  l^- 
always  the  practice,  for  die  executor  to  atees  of  a  will  may  bind  themselves  to  de- 
do  so.  In  Texas  an  executor  named  in  e  stroy  it  by  parol  agreement  or  in  writing, 
will,  by  neglecting  to  prove  it  within  thirty  Phillips  v,  Phillips,  8  Watts,  195.  See 
days,  does  not  lose  the  right  to  be  ap-  Adams  o.  Adams,  22  Vt.  50.]  As  to  the 
pointed  execntor,  if  he  presents  a  ralid  form  of  the  citation,  see  stat.  1  Edw.  6, 
excuse  for  his  neglect.  Stone  v.  Brown,  c  2. 
16  Texas,  425.]  (c)  lb.    Some  think  it  may  be  done  at 

(6)  Swinb.  pt  6,  s.  12,  pi.  1 ;  Godolph.  the  instance  of  such  as  have  no  interest, 

pt  1,  c.  20,  s.  2 ;  ante,  274.   [This  author-  to  the  intent  that  thereby  they  may  be 

ity  in  the  judge  of  probate  is  incident  to  certified  whether  the  testator  left  them  a 

his  general  jurisdiction  of  the  probate  of  legacy.    Godolph.  pt.  1,  c  20,  s.  2.    [In 

wills,  and  the  power  of  granting  adminis-  Stebbins  v.  Lathrop,  4  Pick.  33,  42,  Wilde 

trations.    Stebbins  v.  Lathrop,  4  Pick.  42.  J.  said:  "By  our  law,  whoever  has  a 
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ing  such  a  decree  of  citation  to  issue,  the  ground  of  such  a  proceed- 
ing; otherwise  the  former  may  have  to  pay  the  costs.  Thus, 
in  a  modern  case,  where  the  testator  was  domiciled  and  died  in 
Scotland,  a  creditor  cited  the  executor,  under  the  seal  of  the  pre- 
rogative court  of  Canterbury,  to  accept  or  refuse  probate,  with 
the  usual  intimation.  The  executor,  svJk  modo^  denied  the  juris- 
diction of  the  court,  by  reason  that  the  deceased,  while  living,  and 
at  the  time  of  his  death,  had  no  goods,  chattels,  or  credits,  within 
the  province  of  Canterbury,  sufficient  to  *  found  the  jurisdiction 
of  the  court,  alleging  that  he  was  willing  to  take  probate  on  being 
satisfied  to  the  contrary.  The  creditor  upon  this  was  compelled 
to  disclose  assets  within  the  province ;  whereupon  the  executor 
retracted  his  qualified  denial,  and  prayed  probate ;  which  was 
granted  to  him,  and  the  creditor  was  condemned  in  the  costs,  as 
incurred  solely  by  reason  of  his  undue  suppression  of  the  fact  of 
there  being  assets,  (d^ 

When  the  will  is  destroyed  or  concealed  by  the  executor,  ({p) 
if  it  be  proved  plainly,  a  l^atee  may  go  to  a  court  of  equity  for 
a  decree  upon  the  head  of  spoliation  and  suppression ;  although 
the  general  rule  is  to  cite  the  executioner  in  the  ecclesiastical 
court,  (e) 

If  the  executor  has  not  the  will  in  his  custody,  but  some  other 
The  holder  person,  then  may  such  person  be  compelled  to  exhibit 
may  be        the  same.  (/)     And  it  is  sufficient  to  prove  that  once 

right  to  offer  a  will  in  evidence,  or  to  other  states,  persons,  other  than  the  regis- 

make  title  under  it,  may  insist  on  having  ter  of  the  probate  court,  having  the  cus- 

it  proved.    A  creditor,  therefore,  of  a  dev-  todjr  of  wills,  are  required,  within  a  cer- 

isee  has   this   right  for   the   purpose  of  tain  time  after  the  death  of  the  testator, 

obtaining  satisfaction  of  his  debt ;  other-  to  deliver  them  into  the  probate  court 

wise  there  might  be  a  failure  of  justice."  which  has  jurisdiction  of  the  case,  or  to 

Any  person  interested  in  a  will  may  have  the  executors  named  in  the  will ;  and  are 

it  proved.    Stone  v.  Hereford,  8  Blackf.  made  subject  to  imprisonment,  and  liabil- 

452 ;  Foster  u.  Foster,  7  Paige,  48 ;  Matter  ity  for  damages,  in  case  of  neglect  so  to 

of  Greeley,  15  Abb.  Pr.  (N.  S.)  393.]  deliver,  after  being  duly  cited  for  that  pur- 

(d)  Lyon  v,  Balfour,  2  Add.  501.  pose  by  the  court.    Genl.  Sts.  Mass.  c.  92, 

(</i)  [As  to  the  right  of  devisees  and  §  16.    See  Hill  i;.  Davis,  4  Mass.  137  ,* 

legatees  to  destroy  a  will,  see  ante,  311,  Loring  v.  Oakey,  98  Mass.  267;  Stebbins 

note  (6) ;  Adams  v.  Adams,  22  Vt.  50.]  v,  Lathrop,  4  Pick.  33 ;  Smith  u.  Moore, 

{e)  By  Lord  Hardwicke  in  Tucker  v.  6  Greenl.  274.    By  ctatutc  1875,  c.  210, 

Phipps,  3  Atk.  360.  persons  named  as  executors  in  wills,  and 

(/)  Swinb.  pt.  6,  c.  12,  pi.  2  ;  Godolph.  having  custody  thereof,  aro  required,  with- 

pt  I,  a  20,  s.  2;  Bethun  v.  Dinmure,  1  in  thirty  days  after  knowledge  of  the  death 

Gas.  temp.  Lee,  158  ;  [Stebbins  v.  Lathrop,  of  the  testator,  to  deliver  such  wills  into  the 

4  Pick  33,  42.    In  Massachusetts,  and  in  probate  court,  under  penalty  for  default. 
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he  had  it ;  for  he  is  presumed  still  to  have  the  same,  cited  to 
unless  he  affirms  upon  his  oath  that  it  is  not  in  his  pos-  into  the 

^  >.  ecclesiasti- 

session,  (^g)  cal  court. 

By  the  court  of  probate  act,  1857,  s.  26,  "  The  court  of  probate 
may,  on  motion  or  petition,  or  otherwise  in  a  summary  so&2i 
way,  whether  any  suit  or  other  proceeding  shall  or  shall  ^*^^  ^  J^ 
not  be  pending  in  the  court  with  respect  to  any  probate  der  to  pro- 
or  administration,  order  any  person  to  produce  and  bring  instrument 
into  the  principal  or  any  district  registry,  or  otherwise  £>" be^teiS 
as  the  court  may  direct,  any  paper  or  writing  being  or  ™«°^'7* 
purporting  to  be  testamentary,  which  may  be  shown  to  be  in  the 
possession  or  under  the  control  of  such  person ;  and  if  it  be  not 
shown  that  any  such  paper  or  writing  is  in  the  possession  or 
under  the  control  of  such  person,  but  it  shall  appear  that  there  are 
reasonable  grounds  for  belieying  that  he  has  the  knowledge  of 
any  such  paper  or  writing,  the  court  may  direct  such  person  to 
attend  for  the  purpose  of  being  examined  in  open  court,  or  upon 
interrogatories  respecting  the  *8ame,  and  such  person  shall  be 
bound  to  answer  such  questions  or  interrogatories,  and  if  so  ordered, 
to  produce  and  bring  in  such  paper  or  writing,  and  shall  be  sub- 
ject to  the  like  process  of  contempt  in  case  of  default  in  not 
attending  or  in  not  answering  such  questions  or  interrogatories,  or 
not  bringing  in  such  paper  or  writing,  as  he  would  have  been 
subject  to  in  case  he  had  been  a  party  to  a  suit  in  the  court,  and 
had  made  such  default ;  and  the  costs  of  any  such  motion,  petition, 
or  other  proceeding,  shall  be  in  the  discretion  of  the  court." 

Further,  by  stat.  21  &  22  Vict.  c.  95,  s.  28,  it  is  enacted  that 
^^  It  shall  be  lawful  for  a  registrar  of  the  principal  reg-  21  &  29 
istry  of  the  court  of  probate,  and  whether  any  suit  or  9.23.Regl 
other  proceeding  shall  or  shall  not  be  pending  in  the  •Ji^'g^P' 
said  court,  to  issue  a  subpoena  requiring  any  person  to  p^enas. 
produce  and  bring  into  the  principal  or  any  district  registry,  or 
otherwise  as  in  the  said  subpcena  may  be  directed,  any  paper  or 
writing  being  or  purporting  to  be  testamentary,  which  may  be 
shown  to  be  in  the  possession,  within  the  power,  or  under  the  con- 
trol of  such  person ;  and  such  person,  upon  being  duly  served  with 
the  said  subpcena,  shall  be  bound  to  produce  and  bring  in  such 

Proceedings  against  penona  suspected  of    §  17.  So  in  Pennsylyania^  by  act  of  March 
concealing  wills,  &c.  are  provided  for  bj    15, 1832,  §  7.] 
statute  in  Massachusetu.  Qenl.  Sts.  c.  92,        {g)  lb. 
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paper  or  writing,  and  shall  be  subject  to  the  like  process  of  con- 
tempt in  case  of  default  as  if  he  had  been  a  party  to  a  suit  in 
the  said  coui*t,  and  had  been  ordered  by  the  judge  of  the  court  of 
probate  to  produce  and  bring  in  such  paper  or  writing/' 

It  has  been  more  than  once  laid  down  by  Lord  Eldon,  that  the 
Solicitor  ^^®^  ^^  *^  attorney  or  solicitor  does  not  extend  to  the 
''ho  pre-  original  will  executed  by  his  client ;  and  that  he  cannot 
will  has  no  refuse  the  production  of  it.  (A)  On  a  late  occasion  (%) 
a  rule  was  obtained  in  the  court  of  king's  bench  to  show 
cause  why  a  writ  in  the  nature  of  a  writ  of  prohibition  should 
not  *  issue  to  the  judge  of  the  prerogative  court  of  Canterbury, 
commanding  him  to  stay  all  proceedings  against  John  Liaw,  in 
the  matter  of  Joseph  Wood,  deceased,  until  the  lien  of  him,  John 
Law,  and  of  Richard  Coates,  on  the  will  of  Joseph  Wood,  should 
have  been  satisfied  or  discharged.  It  appeared  from  the  affidavits 
sworn  in  support  of  the  application,  that  Law  and  Coates  were 
attorneys,  and  had  been  employed  as  such  by  the  deceased  ;  he  died 
indebted  to  them  in  2002.  for  business  done,  including  the  prepa- 
ration of  the  will,  which  he  had  deposited  with  them.  After  his 
death.  Law  admitted  that  the  will  was  in  his  hands,  but  refused 
to  give  it  up  to  the  widow  until  his  account  was  settled.  Where- 
upon he  was  served  with  a  citation  from  the  prerogative  court, 
at  the  instance  of  the  widow,  requiring  him  to  appear  in  that 
court,  and  bring  in  and  leave  in  the  registry  there  the  original 
will.  It  was  further  sworn  that  Sir  J.  NichoU,  the  judge  of  the 
prerogative  court,  had,  on  a  day  subsequent  to  the  day  on  which 
the  citation  required  the  will  to  be  brought  in,  declared,  upon  the 
case  being  mentioned,  that  the  claim  of  lien  was  no  excuse  for 
not  bringing  in  the  will ;  and  that  if  it  was  not  brought  in  on  or 
before  the  next  sitting  of  the  court,  he  should  pronounce  Law  to  be 
in  contempt.  It  was  urged  in  support  of  the  application,  that  as 
a  lien  was  claimed,  which  is  a  matter  of  common  law,  the  court 
ought  to  interfere  to  prevent  the  spiritual  court  from  proceeding. 
But  the  court  of  king^s  bench,  after  argument,  discharged  the  rule, 
on  the  ground  that  the  spiritual  court  had,  at  all  events,  jurisdio- 
tion  to  order  the  will  to  be  brought  in  ;  and  that  it  was  not  to  be 

(h)  Geoi^s  V.  Georges,  18  Yes.  294;  poses  of  the  testator;  which  it  cannot  be 

Lord  V.  Wormleighton,  Jac.  680 ;  Balch  unless  it  is  produced  elsewhere.    Jacob, 

v.  Sjrmes,  1  Tarn.  &  Buss.  87.    He  en-  581. 
gages  to  make  a  will  eflfectoal  for  the  par-       (i)  Ex  parte  Law,  2  Ad.  &  El.  45. 
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presumed,  that  when  they  had  ordered  the  will  in,  they  would  do 
anything  improper. 

In  Brown  v.  Coates,  (y)  Sir  John  NichoU  strongly  inclined  to 
an  opinion,  that  a  mere  holder  of  a  will,  monished  to  bolder  of 
bring  it  into  the  prerogative  court,  could  not  be  allowed  *  J^»"  J©^ 
to  dispute  the  jurisdiction,  and  put  the  other  party  to  dispute  ja- 
proof  of  bona  notabiliay  prior  to  giving  up  the  will. 

*  Disputed  wills  ought  to  be  lodged  in  the  registry  of  the  court 
of  probate  for  custody.    On  one  occasion  Sir  John  NichoU  Dispoted 
observed,  (k)  "  Practitioners  have  no  right  to  keep  wills  ^  be  °"**^* 
in  their  possession.     I  have,  in  several  instances,  stated,  I^^^-^'^ 
that  the  expense  necessary  to  get  a  will  out  of  the  hands  try. 
of  a  party  must  fall  upon  those  who  withhold  it." 

It  has  been  the  constant  practice  of  the  prerogative  court,  to 
order  all  testamentary  papers  to  be  brought  in  when  Orderto 
required.     And  a  duplicate  is  a  part  of  a  will,  and  to  tesSrnieiiu 
be  considered  a  testamentary  paper  within  this  rule.  (T)    •^  p»pe«. 

Whether  the  will  respected  personal  estate  only,  or  whether  it 
was  a  mixed  will,  concerning  both  lands  and  goods,  it  was,  ^jKJ['®' 
after  probate,  deposited,  together  with  all  other  testa-  reffistiy: 
mentary  papers,  in  the  registry  of  the  ecclesiastical  court  bow  it*^ 
in  which  it  had  been  proved.     And  now,  by  the  66th     *fi^'°'*^ 
section  of  the  court  of  probate  act,  1867  (20  &  21  Vict,  vict.2^77, 
c.  77),  "  there  shall  be  one  place  of  deposit  under  the  ■;  ®^-   - 
control  of  the  court  of  probate,  at  such  place  in  London  deposit  of 
or  Middlesex  as  her  majesty  may  by  order  in  council  wiiu. 
direct,  in  which  all  the  original  wills  brought  into  the  court  or 
of  which  probate  or  administration   with  the  will  annexed  is 
granted   under  this  act  in  the  principal  registry  thereof,  and 
copies  of  all  wills  the  originals  whereof  are  to  be  preserved  in 
the  district  registries,  and  such  other  documents  as  the  court  may 
direct,  shall  be  deposited  and  preserved,  and  may  be  inspected 
under  the  control  of  the  court  and  subject  to  the  rules  and  orders 
under  this  act."  (ni)     If  it  should  be  needed  in  order  *  to  be  put 

(j)  1  Add.  345.  dpal  registry  of  the  court  of  probate,  cal- 

{h)  Canningham  v.  Seymour,  3  Fhillim.  endare  of  the  grants  of  probate  and  ad- 

250.  ministration  in  the  principal  registry,  and 

(/)  Killican  v,  Parker,  1  Caa.  temp.  Lee,  in  the  aeveral  district  registries  of  the 

662.  court,  for  such  periods  aa  the  judge  may 

(m)  Byaect.  67,  "The  judge  shall  cause  think  fit,  each  such  calendar  to  contain  a 

to  be  made  from  time  to  time,  in  the  prin-  note  of  erery  probate  or  adminintration 
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in  evidence  in  some  other  judicial  proceeding,  the  attendance  of 
the  registrar,  or  other  proper  officer  with  it  must  be  procured. 
In  some  cases,  an  order  of  the  court  of  chancery  may  be  obtained 
that  it  shall  be  delivered  out  by  the  registrar  on  giving  security 
to  return  it.  (n)  And  the  ecclesiastical  court  itself  has,  on  sev- 
eral occasions,  ordered  the  will  to  be  delivered  out  of  its  registry 
for  the  legal  purpose  of  its  being  sent  to  the  proper  place  for  its 
custody.  (c>)  The  last  of  these  orders  (jt?)  appears  to  have  been 
a  decree  that  the  will  and  codicils  of  Napoleon  Bonaparte  should 
be  delivered  out  (after  notarial  copies  had  been  made)  in  order 
to  be  sent  to  the  legal  authorities  in  France  to  be  recorded  there 
in  the  proper  place. 

Stat  ao  &  But  with  respect  to  cases  where  it  was  formerly  neces- 
c.^77*?.*64:   ^^U  *^  producc  the  original  will,  in  order  to  establish  a 

Erobate  to  devise  of  real  estate,  it  is  enacted  by  stat.  20  &  21  Vict. 
dcnce  of  c.  77  (court  of  probate  act),  s.  64,  that  on  notice  being 
suits  as  to  given  of  intending  to  put  the  probate  in  evidence,  the 
unies^Tthe'  probate  shall  be  sufficient  evidence  of  the  will  and  its 
The' will  is'  validity,  unless  the  *  other  party  shall  give  notice  that  he 
disputed,      intends  to  dispute  the  validity  of  the  will. 

This  subject,  and  the  enactment  contained  in  the  62d  section  of 
the  same  statute,  that  the  probate  shall  be  conclusive,  of  the 
validity  of  the  will,  in  all  proceedings  affecting  the  real  estate, 

with  the  will  annexed  granted  within  the  shall  from  time  to  time  by  rule  or  order 
period  therein  specified,  and  also  a  note  direct ;  and  every  printed  copy  of  a  cal- 
of  every  other  administration  granted  endar  so  transmitted  as  aforesaid  shall  be 
within  the  same  period,  such  respective  kept  in  the  registry  or  office  to  which  it  is 
notes  setting  forth  the  dates  of  snch  transmitted,  and  may  be  inspected  by  any 
grants,  the  registry  in  which  the  grants  person  on  payment  of  a  fee  of  one  shil- 
were  made,  the  names  of  the  testators  and  ling  for  each  search,  without  reference  to 
intestates,  the  place  and  time  of  death,  the  number  of  calendars  inspected.*'  By 
the  names  and  descriptions  of  the  exec-  s.  69,  "  An  official  copy  of  the  whole  or 
aufrs  and  administrators,  and  the  valae  of  any  part  of  a  wiU,  or  an  official  certificate 
the  effects ;  and  the  calendars  to  be  so  of  the  grant  of  any  letters  of  administra- 
made  shall  be  printed  as  the  same  are  tion,  may  be  obtained  from  the  registry 
from  time  to  time  completed."  By  s.  6S,  or  district  registry  where  the  will  has  been 
"  The  registrars  shall  cause  a  printed  proved  or  the  administration  granted,  on 
copy  of  every  calendar  to  be  transmitted  the  payment  of  sach  fees  as  shall  be  fixed 
through  the  post  or  otherwise,  to  each  of  tot  the  same  by  the  rules  and  orders  under 
the  district  registries,  and  to  the  office  of  this  act.** 
her  majcBty's  prerogative  in  DMn,  the  (n)  See  po€t,  §  ix. 
office  of  the  commissary  of  the  county  of  (o)  Past,  §  tii. 
Midlothian,  in  Edinburgh,  and  such  other  (p)  In  re  Napoleon  Bonaparte,  2  Bob- 
offices,  if  any,  as  the  court  of  probate  ert.  606. 
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where  the  probate  has  been  granted  after  proof  in  solemn  form, 
&c.  will  be  considered  hereafter,  (y)  together  with  the  general  doc- 
trine of  the  effect  of  probate. 

By  the  court  of  probate  act,  1857,  s.  89,  "  The  acting  judge  and 
registrar  of  every  court,  and  other  person  now  having  Stat.  20  & 
jurisdiction  to  g^nt  probate  or  adminiTtrHtion,  and  every  l^^. 
person  having  the  custody  of  the  documents  and  papers  preset  ^ 
of  or  belonging  to  such  court  or  person,  shall,  upon  re-  ^J couiib' 
ceiving  a  requisition  for  that  purpose,  under  the  seal  of  *°^  others 
the  court  of  probate,  from  a  registrar,  and  at  the  time  jji  wills, 
and  in  the  manner  mentioned  in  such  requisition,  trans-  registry, 
mit  to  the  court  of  probate,  or  to  such  other  place  as  in  such  requi- 
sition shall  be  specified,  all  records,  wills,  grants,  probates,  letters 
of  administration,  administration  bonds,  notes  of  administration, 
court  books,  calendars,  deeds,  processes,  acts,  proceedings,  wi'its, 
documents,  and  every  other  instrument  relating  exclusively  or 
principally  to  matters  or  causes  testamentary,  to  be  deposited  and 
arranged  in  the  registry  of  each  district  or  in  the  principal  regis- 
try, as  the  case  may  require,  so  as  to  be  easy  of  reference,  under 
the  control  and  direction  of  the  court." 

And  by  stat.  21  &  22  Vict.  c.  96,  s.  27,  "  Whereas  doubts  have 
been  entertained  whether  a  requisition   can   be  issued   g^^  g^  ^ 
under  section  89  of  the  court  of  probate  act  for  the  trans-  ^9^**'g*'27 
mission  of  one  or  more  papers  only,  not  being  all  the   Requisi- 
papers  and  documents  in  the  custody  of  the  person  to   be  issued 
whom  any  such  requisition  may  be   addressed :   be  it  transmis- 
therefore  enacted  and  declared,  that  the  said  section  Sngie'pt- 
shall  be  construed  to  extend  to  all  requisitions,  whether  P*^- 
for  the  transmission  of  one  or  of  more  records,  wills,  grants,  pro- 
bates, letters  of  administration,  *  administration  bonds,  notes  of 
administration,  court  books,  calendars,  deeds,  processes,  acts,  pro- 
ceedings, or  other  instruments  relating  exclusively  or  principally 
to  matters  and  causes  testamentary." 

(q)  Post,  pt.  I.  bk.  Ti.  cb.  i. 
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SECTION  II. 
When  the  Will  is  to  be  proved. 


If  the  testator  be  yet  living,  the  judge  may  not  proceed  to  the 


The  testa,  proving  of  his  testament,  at  the  petition  either  of  the 

tor  may  ^ 

record  ai 

"'ffi'in  his"  ^^^  himself ;  but,  at  his  petition,  the  testament  mav  be 


tor  may  ,  .  .  *^  *   v   o 

record  and    executor  Or  any  Other,  savmg  at  the  request  of  the  tes- 


Wl 


lifetime.  recorded  and  registered  among  other  wills ;  but  it  is  not 
to  be  delivered  forth  under  the  seal  of  the  ordinary  with  a  pro- 
bate ;  because  it  is  of  no  force  as  long  as  the  testator  lives,  who 
also  may  revoke  or  alter  the  same  at  any  time  before  his  death,  (r) 
And  now  by  91st  section  of  the  probate  act,  1857  (20  &  21 

Vicx  cSt,  ^^^^'  ^:  "^^^^  ^^  ^  enacted,  that  "  One  or  more  safe  and 
^91.'  '  convenient  depository  or  depositories  shall  be  provided, 
positories  under  the  control  and  directions  of  the  court  of  probate, 
cus^'v  of  *^r  all  such  wills  of  living  persons  as  shall  be  deposited 
iMng^p^^  therein  for  safe  custody ;  and  all  persons  may  deposit 
sons.  their  wills  in  such  depository  upon  payment  of  such  fees 

and  under  such  regulations  as  the  judge  shall  from  time  to  time 
by  any  order  direct,  (r^) 

The  time,  after  the  testator's  death,  («)  when  the  will  is  to  ♦  be 

(r)  Swinb.  pt.  6,  s.  13,  pi.  1.  6  East,  84 ;  [Loring  v,  Steineman,  1  Met 

(ri)  [ProTisionsfor  the  deposit  and  safe  204;   Learned  v,  Corley,  43  Miss.  687 

keeping  of  wills  of  living  persons  have  Foulks  v.  Rhea,  7  Bush  (Ky.),  568 ;  Ad 

been  made  by  statote  in  Massachusetts,  ams  v.  Jones,  39  Geo.  479;  Hancock  v 

and  probably  in  other  states.    See  Genl.  American  Life  Ins.  Co.  62  Missou. ;  3  Cen 

Sts.  of  Mass.  c.  92,  §§  12, 13,  14,  15.]  tral  Law  Jour.  595.    Before  the  presump 

(s)  If  the  death  of  the  party  cannot  be  tion  of  death  arises  as  to  any  one  in  such 

proved    by  sufficient  witnesses,  recourse  cases,  it  must  be  shown  that  he  was  ab- 

must  be  bad  to  the  presumption  of  law ;  sent  for  the  seven  years  or  more  from  a 

for  which  see  Swinb.  pt.  6,8.  13,  pi.  2  ;  plBceyvhtreheh&d  an  established  residence, 

GodoIph.pt.  1,  c.  20,  s.  3;  Dean  V.  David-  StinchBeld  v,  Emerson,  52  Maine,  465. 

son,  3  Hagg.  554 ;  In  the  Goods  of  Hut-  The  rule  is  thus  stated  by  Howard  J.  in 

ton,  1    Curt  595.    Or  in  the  case  of  a  Stevens  v.  McNamara,  36    Maine,   178, 

person  long  absent,  and  in  parts  far  re-  179.    "  Ordinarily,  in  the  absence  of  evi- 

mote,  and  transmarine,  to  common  fame,  dence  to  the  oontrary,  the  continuance  of 

Swinb.  pt.  6,  B.  13,  pi.  2 ;  Godolph.  pt  1,  the  life  of  an  individual  to  the  common 

c.  20,  s.  3.    In  the  common  law  courts,  a  age  of  man,  will  be  assumed  by  presump- 

jury  may  presume  that  a  man  is  dead  at  tion  of  law.    The  burden  of  proof  lies 

the  expiration  of  seven  years  from  the  upon  the  party  alleging  the  death  of  the 

time  when  he  was  last  known  to  be  living,  person ;  but,  after  an  absence  from  his 

Per  Lord  EUenborough,  in  Doe  v.  Jesson,  home  or  place  of  residence  seven  yean, 
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proTed  is  somewhat  uncertain,  and  left  to  the  discre-  Timewith- 
tion  of  the  judge,  according  to  the  distance  of  the  *''^***** 

without  intelligence  respecting  him,  the  360  ;  Tajlor  on  Ev.  168  et  seg,  2d  ed. ;  In 
presumption  of  life  will  cease,  and  it  will  the  Goods  of  Turner,  3  Sw.  &  Tr.  476  ; 
be  incumbent  on  the  other  part  J  asserting  In  re  Tindall's  Trust,  30  Beay.  151;  In 
it,  to  prove  that  the  person  was  living  re  Benham's  Trusts,  L.  R.  4  Eq.  Ca.  416 ; 
within  that  time.  2  Stark.  Ev.  365 ;  1  In  re  Beasnej's  Trusts,  L.  B.  7  Eq.  Cas. 
Greenl.  Ev.  §  41,  and  cases  cited."  It  is  498;  [Lapslcy  v.  Grierson,  1  H.  L.  Cas. 
not  necessary  that  the  partj  alleged  to  be  498 ;  Stouvenel  v,  Stephens,  2  Daly  (N. 
deceased  should  be  proved  to  have  been  Y.),  319 ;  Oppenheim  v.  Wolf,  3  Sandf. 
absent  from  the  country ;  it  is  sufficient,  Ch.  571 ;  Gerry  v.  Post,  13  How.  Pr.  118; 
if  it  appears  that  he  has  been  absent  for  Eagle  r.  Emmett,  4  Bradf.  Sur.  117; 
seven  years  from  the  particular  state  of  Clarke  i;.  Cummings,  5  Barb.  359,  364 ; 
his  residence,  without  being  heard  from.  King  v.  Paddock,  18  John.  141  ;  Merritt 
Newman  v.  Jenkins,  10  Pick.  515;  Innis  v.  Thompson,  I  Hilton,  550;  McCartee  v. 
V.  Campbell,  1  Rawle,  373 ;  Spurr  v.  Camel,  I  Barb.  Ch.  455 ;  Moehring  v. 
Trimble,  1  A.  K.  Marsh.  278 ;  Primm  v,  Mitchell,  1  Barb.  Ch.  264.]  There  is  no 
Stewart,  7  Texas,  178;  Woods  t;.  Woods,  legal  presumption  as  to  the  time  of  his 
2  Bay,  476 ;  Wambough  o.  Schank,  1  death.  Doe  v,  Nepean,  ubi  supra ;  In  the 
Penning.  167;  Stevens  v.  McNamara,  36  Goods  of  Smith,  2  Sw.  &  Tr.  508; 
Maine,  176;  Whiteside's  Appeal,  23  Penn.  Thomas  v.  Thomas,  2  Dr.  &  Sm.  298. 
St.  114;  Hancock  v.  American  Life  Ins.  [The  burden  of  proving  that  the  death  of 
Co.  62  Missou. ;  3  Central  Law  Jour.  595.  a  person,  presumed  to  be  dead  because  he 
The  presumption  of  death,  as  a  limitation  has  not  been  heard  of  for  seven  years,  took 
of  the  presumption  of  life,  must  be  taken  place  at  any  particular  time  within  the 
to  run  exclusively  from  the  termination  seven  years,  lies  upon  the  party  who 
of  the  prescribed  period ;  so  that  the  jury  claims  a  right,  to  the  establishment  of 
are  bound  to  presume  that  the  person  which  that  fact  is  essential.  In  re  Phene's 
lived  throughout  the  whole  period  of  seven  Trusts,  L.  R.  5  Ch.  ,App.  139 ;  In  re 
years,  unless  there  are  circumstances  in  Lewes's  Trusts,  L.  R.  6  Ch.  App.  356 ;  S. 
evidence  tending  to  show  the  contrary.  C,  L.  R.  II  Eq.  236 ;  Whiting  v.  NichoU, 
Burr  V.  Sim,  4  Whart.  150.  The  presump-  46  111.  220 ;  Clarke  v.  Canfield,  2  McCar- 
tion  of  the  death  of  a  person  from  his  ab-  ter  (N.  J.),  119,  121 ;  Hancock  v.  Amer- 
sence  for  more  than  seven  years  without  ican  Life  Ins.  Co.  62  Missou. ;  3  Central 
being  heard  from  is,  however,  merely  a  Law  Jour.  595 ;  Newman  v.  Jenkins,  10 
presumption  of  fact,  and  may  be  rebutted;  Pick.  (2d  ed.)  515,  516,  and  cases  cited  in 
and  for  the  purpose  of  rebutting  it,  evi-  note  (1);  Smith  t;.  Knowlton,  11  N.  H. 
dence  is  admissible  to  show  that  the  per-  191;  Primm  r.  Stewart,  7  Texas,  178; 
son  has  been  heard  of  as  living  within  Burr  v.  Sim,  4  Whart.  150 ;  Bradley  v. 
that  time,  though  by  others  than  mem-  Bradley,  4  Whart.  173;  Whiteside's  Ap- 
bers  of  his  family.  Flynn  v.  Coffee,  12  peal,  23  Penn.  St.  114.  But  in  Kelly  v, 
Allen,  133.]  See,  also,  as  to  this  pre-  Drew,  12  Allen,  107,  it  was  decided  that 
snmption.  Doe  v.  Deakin,  4  B.  &  Aid.  where  a  woman  married  a  second  hus- 
433 ;  Doe  r.  Griffin,  15  East,  293 ;  Wat-  band,  after  living  separate  from  her  first 
son  V.  King,  I  Stark.  121 ;  Doe  v.  Ne-  husband  for  about  four  years  without 
pean,  5  B.  &  Ad.  86  ;  8.  C.  on  error,  8  hearing  of  him  or  of  his  death,  and  did 
M.  &  W.  894 ;  Si  Hick  v.  Booth,  1  Y.  &  not  hear  of  him  for  sixteen  years  after- 
Coil.  C.  C.  117;  Watson  v.  England,  14  wards,  the  presumption  was  that  she  was 
Sim.  28;  Dowley  v.  Winfield,  14  Sim.  the  lawful  wife  of  the  second  husband. 
277 ;  Bowden  v.  Henderson,  2  Sm.  &  G.  The   court   said :    "  Under  the  circumr- 


864  OF  PROBATE.  [PT.  I.  BK.  IV. 

00*  ht*"  be  P'^^»  ^^®  weight  of  the  will,  the  quality  of  the  ezeca- 
proved.  tors,  the  absence  of  the  witnesses,  the  importunity  of 
creditors  and  legatees,  and  other  circumstances  incident  thereto,  (f) 
And  now  by  stat.  55  Geo.  8,  c.  184,  s.  37,  it  is  enacted  that,  **  if  any 
person  shall  take  possession  of,  and  in  any  manner  administer, 
any  part  of  the  personal  estate  and  effects  of  any  person  deceased, 
without  obtaining  probate  of  the  will  or  letters  of  administra- 
tion of  the  estate  and  effects  of  the  deceased,  within  six  calendar 
months  after  his  or  her  decease,  or  within  two  calendar  months 
after  the  termination  of  any  suit  or  dispute  respecting  the  will  or 
the  right  to  letters  of  administration,  if  there  shall  be  any  such, 
which  shall  not  be  ended  within  four  calendar  months  after  the 
death  of  the  deceased ;  every  person  so  offending  shall  forfeit  the 
sum  of  one  hundred  pounds,  and  also  a  further  sum,  at  and  after 
the  rate  of  ten  pounds  per  centum  on  the  amount  of  the  stamp 
duty  payable  on  the  probate  of  the  will,  or  letters  of  administra- 
tion of  the  estates  and  effects  of  the  deceased,  (u) 

*  By  a  modern  regulation  of  the  prerogative  court  of  Canterbury, 
Rale  when  where  probate  was  applied  for  after  the  expiration  of 
hlve^^*"  five  years  from  the  death  of  the  testator,  the  delay  must 
glncTthe  ^^^^^  '^^^'^  satisfactorily  accounted  for,  by  an  aflSdavit 
death.         made  by  the  executor  or  other  competent  person,  (a?) 

stances  of  this  case,  the  presumption  of  the  be  insinuated  to  the  oflScial  or  commissary 

wife's  innocence  in  marrying  again  might  of  the  bishop  within  four  months  next 

well  overcome  any  presumption  that  a  after  the  tcfttator's  death.   lb.    And  the 

man  not  lienrd  from  for  four  years  before  ordinary  may  sequester  the  goods  of  the 

the  second  marriage,  or  for  sixteen  years  deceased,  until  the  executors  have  prored 

afterwards,  was  alive  and  her  lawful  hus-  the  testament.   lb. 

band  when  she  married  the  second  time.'*  (u)  Proceedings   may   also   be   taken 

8ee  Greenbborough  v.  Underbill,  12  Vt.  against  him  under  stat.  28  &  29  Vict. 

604.  As  to  tholcind  of  evidence  admissible  c  lOl,  s.  57,  as  to  which  see  pogt,  pt.  i. 

on  the  question  of  death  within  the  seven  bk.  tii. 

years,  see   Tisdale  v.  Conn.  Mut.  Life  (x)  Gwynne   on  Probate  and  Legacy 

Lis.  Co.  26  Iowa,  170;  Hancock  v.  Amer-  Duties,  10.    See  In  the  Goods  of  Dar^ 

ican  Life  Ins.  Co.  62  Missou. ;  3  Central  ling,  3  Hagg.  561.  [A  will  may  be  proved 

Law  Jour.  595,  596.]    As  to  presuming  in  the  probate  court  in  Massachusetts,  at 

the  death  of  a  legatee,  see  In  ro  Lewes's  any  time,  even  after  the  lapse  of  twenty 

Trusts,  L.  R.  6  Ch.  App.  356 ;  S.  C.  L.  years,  for  the  purpose  of  establibhing  a 

R.  11  £q.  Cas.  236 ;  In  re  Phene's  Trusts,  title  to  real  estate ;  Shnmway  v.  Holbrook, 

L.  R.  5  Ch.  App.  139;  [Hickman  v.  Up-  1  Pick.  114;  although  original  adminis- 

sail,  L.  R.  20£q.  136.]  tration  could  not  by  statute  be  granted 

(t)  Godolph.  pt  1,  c  20,  s.  3.    [See  after  twenty  years.    Gray  J.  in  Waters  v. 

Gray  J.  in  Waters  v.  Stickney,  12  Alleii,  Sti.kney,  12  Allen,  12,    13;   Marcy  v. 

17.]    Tet,  regularly,  testaments  ought  to  Marcy,  6  Met  870.    The  production  of 
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By  rule  48  of  the  **  general  rules  and  orders  for  the  registrars  of 
the  principal  registry  (made  in  1862),"  "No  probate  or  Rule  43, 
letters  of  administration  writh  the  will  annexed  shall  ^*^' 
issue  until  after  the  lapse  of  seven  days  from  the  death  of  the 
deceased,  unless  under  the  direction  of  the  judge,  or  by  order  of 
two  of  the  registrars." 

And  by  rule  45,  "  In  every  case  where  probate  or  administration 
is,  for  the  first  time,  applied  for  after  the  lapse  of  three 
years  from  the  death  of  the  deceased,  the  reason  of  the 
delay  is  to  be  certified  to  the  registrars.     Should  the  certificate  be 
unsatisfactory,  the  registrars  are  to  require  such  proof  of  the  al- 
leged cause  of  delay  as  they  may  see  fit." 


SECTION  III. 

Of  the  Practice  of  the  Court  of  Prolate^  and  hereunth  of  Proof  of 

Wills  in  Common  Form. 

By  the  court  of  probate  act,  1857,  20  &  21  Vict.  c.  77,  s.  18, 
"There  shall  be  established  for  each  of  the  districts   20&21 
specified  in  schedule  (A)  to  this  act,  and  at  the  places  Vict.  c.  77. 
respectively  mentioned  in  such  schedule,  a  public  regis-   District 
try  attaclied  to  and  under  the  control  of  the  court  of  pro-   to1>e  ea- 
bate,  hereinafter  referred  to  as  '  The  District  Registry.' "   ^•*^"**^«*^- 

By  the  46th  section  of  the  same  statute,  "  Probate  of  a  will  or 
letters  of  administration  may,  upon  application  for  that   g,  4^, 
purpose  to  the  district  registry,  be  granted  in  common   J^^^^*^}^ 
form  by  the  district  registrar  in  the  name  of  the  court  of   miuistra- 

,  ,  tion  may 

probate,  and  under  the  seal  appointed  to  be  used  in  such  be  (,'ranted 

*  district  registry,  if  it  shall  appear  by  affidavit  of  the  per-  fSrm  b y*^** 

son  or  some  or  one  of  the  persons  applying  for  the  same  reg^gtrare, 

that  the  testator  or  intestate,  as  the  case  may  be,  at  tlie  *' "  **^*" 

'  ,      ,  appear  by 

time  of  his  death  had  a  fixed  place  of  abode  within  the  affidavit 
district  in  which  the  application  is  made,  and  such  place   testator, 
of  abode  being  stated  in  the  affidavit,  and  such  probate  fixed 'pia^e 
or  letters  of   administration  shall  have  effect  over  the   ^^  **»<*«• 
personal  estate  of  the  deceased  in  all  parts  of  England  accord- 

ingiy."  (y) 

a  will  without  probate  can  be  of  no  force,        (y)  It  is  not  obligatory  to  apply  for  pro- 
however  ancient  it  may  be.]  bate  or  administration  to  any  district  reg- 
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pie  and  expeditious  character,  it  shall  be  lawf al  for  the  lord  chan- 
S.  80.  cellor,  at  any  time  after  the  passing  of  this  act,  with  the 

orderetobe  advice  and  assistance  of  the  lord  chief  justice  of  the 
X\X  court  of  queen's  bench,  or  any  one  of  the  judges  of  the 
Sdure^f  superior  courts  of  law  to  be  by  such  chief  justice  named 
the  court,  in  that  behalf,  and  of  the  judge  of  the  said  prerogative 
court,  to  make  rules  and  orders  to  take  effect  when  this  act  shall 
come  into  operation  for  regulating  the  procedure  and  practice  of 
the  court,  and  the  duties  of  the  registrars,  district  registrars,  and 
other  officers  thereof,  and  for  determining  what  shall  be  deemed 
contentious,  and  what  shall  be  deemed  non-contentious  business, 
and,  subject  to  the  express  provisions  of  this  act,  for  fixing  and 
regulating  the  time  and  manner  of  appealing  from  the  decisions  of 
the  said  court,  *  and  generally  for  carrying  the  provisions  of  this 
act  into  effect ;  and  after  the  time  when  this  act  shall  come  into 
operation,  it  shall  be  lawful  for  the  judge  of  the  court  of  probate 
from  time  to  time,  with  the  concurrence  of  the  lord  chancellor 
and  the  said  lord  chief  justice,  or  any  one  of  the  judges  of  the 
superior  courts  of  law  to  be  by  such  chief  justice  named  in  this  be- 
half, to  repeal,  amend,  add  to,  or  alter  any  such  rules  and  orders 
as  to  him,  with  such  concurrence  as  aforesaid,  may  seem  fit." 

Under  the  powers  conferred  by  this  section,  a  great  many  very 
copious,  minute,  and  explicit  rules  and  orders  were  in  the  years 
1862  and  1863  made  for  the  guidance  of  practitioners  in  the  court 
of  probate,  both  in  respect  of  contentious  and  non-contentious  bus- 
iness, and  for  the  instruction  as  well  of  the  principal  registrars  as 
of  district  registrars,  together  with  a  very  large  collection  of  forms. 
As  to  which  it  is  thought  more  expedient  to  refer  to  the  books  of 
practice,  (c)  than  by  inserting  them  to  encumber  this  treatise  by 
such  a  very  long  statement  as  would  be  requisite  for  that  purpose. 

These  rules,  orders,  and  directions  are  for  the  most  part  founded 
on  the  doctrines  and  practice  previously  established  in  the  prerog- 
ative court  with  regard  to  the  making,  &c.  of  wills,  which  have 
already  been  stated  in  the  progress  of  this  work.  And  inasmuch 
as  the  practice  of  the  court  as  established  at  the  time  when  the  act 
passed,  may,  perhaps,  be  in  some  degree  useful  in  illustrating  and 
expounding  the  "  orders,  rules,  and  instructions,"  it  is  proposed  to 
leave  unaltered  such  portions  of  the  last  edition  of  this  work  as 
related  in  the  established  practice  of  the  prerogative  court,  which, 

(c)  Coote'8  Practice ;  Dodd  &  Brook's  Practice. 
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as  it  has  already  appeared,  subject  to  the  roles,  &c.  are  to  regulate 
the  practice  of  the  court  of  probate. 

A  testament  may  be  proved  in  two  ways ;  either  in  common 
form,  or  by  form  of  law;  which  latter  mode  is  *also  called  the 
solemn  form,  and,  sometimes,  proving  per  testes.  ((2) 

A  will  is  proved  in  common  form,  when  the  executor  presents 
it  before  the  judge,  and  in  the  absence,  and  without  citing  the  par- 
ties interested,  produces  witnesses  to  proTC  the  same ;  who  testi- 
fying* by  their  oaths,  that  the  testament  exhibited  is  the  true, 
whole,  and  last  will  and  testament  of  the  deceased,  the  judge  there- 
upon, and  sometimes  upon  less  proof,  doth  annex  his  probate  and 
seal  thereto,  (e)  The  affidavit  required  of  the  executor  is  to  be  in 
this  form : 

In  her  Majesty's  Court  of  Probate.   The  Principal  Regis- 

try.   In  the  Goods  of  A.  B.  deceased.  Executor's 

I,  C.  D.  of  in  the  county  of  ,  make  oath  ^^' 

and  say,  that  I  believe  the  paper  hereto  annexed,  and  marked  by 

{d)  Swinb.  pt  16,  s.  14,  pi.  1 ;  Godolph.  and  within  the  process  of  the  oonrt  Rer. 
pt.  1,  c.  20,  s.  4.  [The  solemn  form  a^es  St.  N.  Hamp.  c.  157,  §  6.  As  to  the  proof 
with  the  practice  in  Massachusetts  in  all  of  wiUs  in  common  and  in  solemn  form  in 
cases  of  the  probate  of  wills.  Gra/  J.  in  this  state,  see,  further,  Nojes  v.  Barber, 
Waters  v.  Sticknej,  12  Allen,  4.]  There  4  N.  H.  406 ;  and  George  v,  George,  47  N. 
is  another  kind  or  form  of  proving  testa^  H.  44,  45,  as  to  wills  proved  without  no- 
men  ts,  which  in  the  civil  law  is  called  tice.  As  to  the  law  of  Mississippi  upon 
apertura  tettimetUi,  which  form  respects  this  subject,  see  Cowden  v,  Dobyns,  5  Sm. 
written  or  closed  testaments,  in  the  mak-  &  M  82  ;  of  North  Carolina,  see  Etheridge 
ing  whereof  amongst  other  solemnities  the  v,  Corprew,  S  Jones  (Law),  14  ;  of  Ten- 
dvil  law  required  that  the  witnesses  should  nessee,  see  Gibson  v.  Lane,  9  Yerger,  475 ; 
pat  their  seals ;  and  after  the  death  of  the  Bjrm  v,  Fleming,  3  Head,  658 ;  of  South 
testator,  at  the  opening  of  the  written  or  Carolina,  see  Brown  v.  Gibson,  I  Nott  & 
closed  testament,  the  same  law  required  McC.  326.  When  it  appears  to  the  probate 
that  the  same  witnesses  should  be  called  court  in  Massachusetts,  by  the  consent  in 
by  the  magistrate  to  acknowledge  their  writing  of  the  heirs^t-law,  or  other  satis- 
seals  or  to  deny  the  sealing.  But  this  form  factory  evidence,  that  no  person  interested 
is  not  of  any  use  with  us.    lb.  in  the  estate  intends  to  object  to  the  pro- 

(«)  Swinb.  pt  6,  s.  14,  pi.  2 ;  Godolph.  bate  of  a  will,  the  court  may  grant  probate 

pt  1,  c  20,  s.  4.    [Proof  of  wills  in  com-  thereof  upon  the  testimony  of  one  only  of 

mon  form  has  been  adopted  and  practised  the  subscribing  witnesses.  Genl.  Sts.  c.  92, 

upon  in  some  of  the  American  States.  The  §  19.    But  a  decree  establishing  a  will  in 

modes  of  proceeding  vary  in  some  respects  this  mode  is  equally  oondnsive  with  a  de- 

from  the  English  method.  In  New  Hamp-  cree  made  after  the  most  ample  contes- 

shire,  if  the  probate  of  a  will  is  not  con-  tation.    The  essential  fiicts  to  be  shown  to 

tested,  the  judge  may  allow  and  approve  entitle  a  paper  to  probate  are,  of  course^ 

the  same  in  common  form,  upon  the  testi-  the  same  in  the  case  of  an  uncontested  as 

mony  of  one  of  the  subscribing  witnesses  in  the  case  of  a  contested  probate.] 
thereto,  although  the  others  maybe  living, 
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• 

me,  to  contain  the  true  and  original  last  will  and  testament,  witb 
a  codicil  thereto,  of  A.  B.,  late  of  deceased ;  and  that  I  am  the 

sole  executor  therein  named,  and  that  I  will  well  and  faithfully 
administer  the  personal  estate  and  effects  of  the  said  testator  by 
paying  his  just  debts  and  the  legacies  contained  in  his  will  and 
codicil  so  far  as  the  same  shall  thereto  extend  and  the  law  bind 
me,  and  that  I  will  exhibit  a  true  and  perfect  inventory  of  all  and 
singular  the  said  estate  and  effects,  and  render  a  just  and  true  ac- 
count thereof  whenever  required  by  law  so  to  do.  That  the  testa- 
tor died  at  on  the  day  of  18  i(/)  and  that 
the  whole  of  the  personal  *  estate  and  effects  of  the  said  testator 
does  not  amount  in  value  to  the  sum  of  pounds  to  the  best 
of  my  knowledge  and  belief 

Sworn  by  the  said  C.  D.  at  this  day  of  18     • 

Before  me.  (^) 

By  the  ancient  canon  law,  a  proctor  having  a  special  proxy 
^^  ,  might  make  oath  instead  of  the  executor  or  administra- 
oath  in  tor,  and  swear  upon  the  soul  of  his  client.  (A)  But  now 
wmtUuM^  by  canon  132,  it  is  ordered,  that  ^'  forasmuch  as  in  the 
probate  of  testaments  and  suits  for  administration  of  the 
goods  of  persons  dying  intestate,  the  oath  usually  taken  by  proc- 
tors of  courts  in  animam  constittientU  is  found  to  be  inconvenient ; 
therefore,  from  henceforth  every  executor  or  suitor  for  administra- 
tion shall  personally  repair  to  the  judge  in  that  behalf  or  his  sur- 
rogate, and  in  his  own  person,  and  not  by  proctor,  take  the  oath 
accustomed  in  these  cases.  But  if  by  reason  of  sickness,  or  age, 
or  any  other  just  let  or  impediment,  he  be  not  able  to  make  his  per- 
sonal appearance  before  the  judge,  it  shall  be  lawful  for  the  judge 
(there  being  faith  first  made  by  a  credible  person  of  the  truth  of 
his  said  hinderance  or  impediment)  to  grant  a  commission  to  some 
grave  ecclesiastical  person,  abiding  near  the  party  aforesaid, 
whereby  he  shall  give  power  and  authority  to  the  said  ecclesiasti- 
cal person  in  his  stead  to  minister  the  accustomed  oath  above  men- 
tioned to  the  executor  or  suitor  for  such  administration,  requir- 

(/)  ^J  '^  ^^  of  the  prerogatiTe  court  reeeiTiDg  an  affldayit  from  the  appUcant  of 

of  Ganterboiy,  the  time  of  the  death  was  the  amouiit  in  valne  of  the  effects  of  the 

reqoired  to  form  part  of  the  oath.    See  deceased.    As  to  which,  see  poii,  pt  i. 

the  reason  for  this,  post,  pt.  i.  bk.  it.  bk.  tii. 

ch.  II.  §  Yii.  And  by  stat  55  Geo.  8,  c  184,  {g)  AhU,  825,  note  (/). 

a.  38,  no  ecclesiastical  court  shall  gmnt  (A)  1  Onghton,  tit.  6,  s.  4,  note  (e). 
anjT  probate  without  first  requiring  and 
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ing  his  said  substitute,  that  by  a  faithful  and  trusty  messenger  he 
certify  the  said  judge  truly  and  faithfully  what  he  hath  done 
therein."(t) 

Accordingly,  if  the  executor  be  infirm,  or  live  at  a  distance,  it  is 
usual  to  grant  a  commission  or  requisition  to  the  arch-  Practiee  of 
bishop  or  bishop,  in  England  or  Ireland  (as  the  case  {^"l^"**^ 
may  be),  or  if  in  Scotland,  the  West  Indies,  or  other  oath  when 
*  foreign  parts,  to  the  magistrates  or  others  competent  tor  is  in- ' 
authority,  to  administer  the  oath  to  be  taken  preyious  \wti  at  a 
to  granting  probate  of  the  will.  (/)  dbtance. 

Where  a  commission  had  issued  to  take  the  affidavits  of  execu- 
tors to  the  testamentary  scripts  of  the  deceased,  and  the  commis- 
sion was,  in  the  usual  form,  addressed  to  two  clergymen,  and 
directing  that  the  executors  should  be  sworn  in  the  presence  of  a 
notary  public ;  it  was  held  that  it  was  insufficiently  executed,  the 
oath  having  been  administered  in  the  presence  of  two  witnesses, 
instead  of  a  notary  public.  (£) 

With  respect  to  the  manner  of  obtaining  probate  in  common 
form,  it  is  necessary  to  consider  the  subject,  first,  with  re-  ^, 
spect  to  wiUs  made  before  the  1st  of  January,  1888,  and  obtaining 
which  therefore  are  not  within  the  operation  of  the  stat.   oommon 
1  Vict.  c.  26  (^Act/or  the  Amendment  of  the  Law  with  '**™* 
respect  to  WUU).    Secondly,  with  respect  to  wills  made  on  or  after 
that  date,  &c,  and  to  which,  consequently,  that  statute  extends. 

First,  with  respect  to  wills  made  before  the  Ist  of  January, 
1838.    Where  a  will  is  perfect  on  the  face  of  it,  it  is  i^^^  ^j 
only  required  for  probate  in  common  form,  where  there  jj|^  "y** 
is  no  subscribing  witness,  that  an  affidavit  should   be  1. 1838: 
made  by  two  persons  to  the  signature  of  that  will  being  are  perfect 
in  the  handwriting  of  the  testator.  (0    If  the  will  is  at-  ^'»^«'«*- 

(t)  1  Gibs.  Cod.  470,  tit.  24,  c.  3.  ooart  would  accept  a  retnrn  showing  a 
ij)  Toller,  65.  By  order  of  the  pre-  virtaal  compliance  with  the  object  of  the 
rogative  court  of  Canterbniy  certain  forms  requisition.  In  the  Goods  of  Towndrow, 
were  prescribed  for  the  commission  of  2Bob6rt.437. 
swearing  executors  residing  in  the  ooun-  {k)  Jones  v.  Jones,  S  Phillim.  241. 
try,  and  for  the  oath  to  be  administered.  (/)  Brett  v.  Brett,  3  Add.  224;  mle  20, 
See  3  Bum  B.  L.  233,  234,  Phillimore's  P.  B.  (Non-contentious  Business).  In  a 
edition.  Though  the  forms  pointed  out  modem  case,  probate  in  common  form  of 
by  the  reqnbition  have  not  been  followed,  an  unattested  will  was  granted  on  the 
yet  if  this  is  owing  to  the  reftisal  of  the  affidavit  of  one  person  only  as  to  hand- 
authorities  in  a  foreign  country  to  execute  writing,  a  solicitor  and  intimate  acquaint- 
the  requisition  in  the  prescribed  forms,  the  ance ;  the  sister  of  tbe  deceased,  being  her 
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tested  by  one  subscribing  *  witness,  the  afBdavit  of  one  person  to 
handwriting  is  then  only  required ;  and  if  it  be  attested  by  two 
subscribing  witnesses,  then  the  oath  of  the  executor  alone  is  suffi- 
cient, without  any  affidavits  as  to  the  writing,  (m) 

By  stat.  1  Vict.  c.  26,  s.  15,  every  legacy  to  an  attesting  witness 

where  a  ^^^  ^^  ^^^^'  (^^)  ^^^  ^^  ^  Subscribing  witness  is  also 
•al»8crib-      a  le&fatee  in  any  will  to  which  that  statute  does  not  ex- 

inff  witness  o  .^ 

is  also  a  tend,  in  such  case  (as  the  statute  25  Geo.  2,  c.  6,  does  not 
***^*  ^Pply  to  wills  of  personalty,  and  therefore  the  witness 
does  not  lose  his  legacy)  (n)  the  party  has  been  considered  in  the 
spiritual  court  as  no  witness,  being  incompetent  from  interest. 
Accordingly,  if  of  two  subscribing  witnesses  to  a  will,  one  is  a 
legatee,  the  practice  has  been  to  require  affidavit  of  one  person 
to  probate  of  the  will  in  common  form,  as  if  the  will  were  sub- 
scribed by  a  single  witness  ;  if  both  subscribing  witnesses  are  1^- 
atees,  to  require  an  affidavit  of  two  persons  to  handwriting,  just 
as  it  would  be  if  the  will  were  wholly  unattested,  (o) 
•  But  where  probate  in  common  form  is  sought  of  an  instrument 
when  they  which.  On  the  facc  of  it,  is  imperfect  (whether  the  im- 
fj!?t  cm*Se  Perfection  consists  in  its  being  incomplete  in  the  body  of 
face:  it,  or  merely  in  the  execution,  as  in  the  want  of  signa- 

ture, or  of  *  subscribing  witnesses  where  there  is  an  attestation 
probate  clause,  (p)  or  the  like),  two  things  are  required  by  the 
granted.      court  before  probate  will  be  allowed.    1.  There  must  be 


executor  and  sole  next  of  kin  and  in  dii-  in  his  Ecclesiastical  Law,  vol.  4,  p.  317, 
tribution,  also  deposing  that  from  the  de-  PhQlimore's  edition,  who  adds,  that  snch 
ceased's  retired  habits  and  infrequency  of  is  the  practice  throughout  the  prorince  of 
writing,  no  second  affidayit  of  handwrit-  Canterbury ;  but  that  within  the  province 
ing  could  be  procured ;  the  deceased,  too,  of  York  it  has  been  usual  (though  now 
having  been  dead  nine  months,  and  no  discontinued  in  some  of  the  dioceses)  to 
other  application  made.    In  the  Goods  of  swear  also  one  witness. 
Keeton,  4  Hagg.  209.  (m^)   [In   Massachusetts  all  beneficial 
(m)  Brett  v.  Brett,  S  Add.  2S4;  rules  devises,  legacies,  and  gifts  to  a  subscribing 
18  &  19,  P.  B.  (Non-contentious  Business),  witness  to  a  will  are  void,  unless  there  are 
It  is  said  by  Godolphin,  pt.  1,  c.  21,  s.  4,  three  other  competent   subscribing  wit- 
that  where  there  is  no  controversy  or  die-  nesses  to  the  same.    Genl.  8ts.  e.  92,  §  10.] 
pute  touching  the  will,  there  the  single  (n)  Seepof^,  pt.  iii.  bk.  iii.  ch.  i.  §  i. 
oath  of  the  executor  alone  is  sufficient  (o)  a  Add.  226.  This  practice  continues, 
for  the  probate,  in  common  form.    And  notwithstanding  stat  6  &  7  Vict  c  85 ; 
Onghton,  toI.  1,  tit  6,  s.  4,  speaking  of  pott,  845.     See,  also,  rule  22,  F.  B.  (Non- 
probate  in  the  common  form  says,  quod  contentious  Business). 
jfit  Bolo  juramento  exeadcrii.     The  above  (p)  See  ante,  85. 
passage  in  Godolphin  is  dted  by  Dr  Bum 
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affidavits  stating  fiicts,  which,  if  established  in  solemn  unless  apon 
form  of  law  (i.  e.  by  plea  and  depositions)  would  sus-  stating  a 
tain  the  instrument,  as  a  will,  in  case  it  was  disputed,  woaid  es- 
2.  There  must  be  consent,  implied  or  expressed,  from  wnup^^ 
all  parties  interested.  ( j)  "^^f 

Therefore,  as  on  the  one  hand,  however  complete  the  consent 
of  the  parties  interested,  the  court  will  not  grant  probate  in  com- 
mon form  of  a  testamentary  paper,  which  the  court  is  convinced 
could  not,  if  opposed,  be  maintained  as  a  will;(r)  so,  on  the 
other,  although  the  affidavits  disclose  a  case,  which  might  (sup- 
posing the  will  were  contested)  establish  the  instru-  and  unless 
ment  as  testamentary,  the  court  will  refuse  probate  in  fnle^^ted 
common  form,  unless  Ihe  parties  interested  are  consent-  *>^  con- 

'  *  senting  or 

ing  or  cited.  («)  cited: 

The  rule  is  the  same  where,  from  erasures,  interlin-  the  same 

eations,  or  other  similar  causes,  it  appears  primd  facUy  a  paper  is 

on  the  document  itself,  that  the  instrument  is  delibera-  uve^^the 

tive.  (0  '•«»  of  It 

It  follows,  that  where  minors  are  parties  interested,  ^ii^o" 

'  ^  1^  »    cannotcon- 

since  they  cannot  give  a  proxy  of  consent,  probate  in  sent  to  pro- 
common  form  cannot,  generally  speaking,  be  obtained  of  ^mmon 
an  instrument  imperfect  on  the  face  of  it.  (u)  ^™' 

*  Secondly,  with  respect  to  wills  made  on  or  after  the  1st  day 
of  January,  1838.     If  the  will  be  perfect  on  the  face  of  ^^    ^^ 
it,  and  there  is  an  attestation  clause,  recitinfic  that  the  ""^^s  made 

.  ,  '  o  on  or  after 

solemnities  required  by  the  statute  1  Vict.  c.  26,  s.  9,  Jan.  i, 

have  been  complied  with  {e.  g.  ^<  signed  and  declared  by 

the  above  named  testator,  as  and  for  his  last  will  and  testament, 

iq)  In  the  Goods  of  Thomas,  1  Hagg.        (u)  In  the  Goods  of  Gibbs,  1   Hagg. 

695 ;  In  the  Goods  of  Heme,  1  Hagg.  S25 ;  376 ;  In  the  Goods  of  Ross,  1  Hagg.  471  ; 

In  the  Goods  of  Hurrill,  I  Hagg.  253 ;  In  In  the  Goods  of  Thomas,  1   Hagg.  697. 

the  Goods  of  Wenlock,  1  Hagg.  551.  And  issue  that  may  be  bom  after  probate 

(r)  In  the  Goods  of  Tolcher,  2  Add.  granted  will  not  be  bonnd  bj  the  decree. 

16.  In  the  Goods  of  Taylor,  I   Hagg.  642. 

(s)  In  the  Goods  of  Edmonds,  I  Hagg.  Where  ink  alterations  in  a  will  are  care- 

698 ;  In  the  Goods  of  Adame,  3  Hagg.  fullj  made,  and  not  improbably  final,  the 

258.    If  the  deceased  was  iUegitimate,  the  court  will  not,  on  the  non-appearance,  after 

consent  of  the  crown  must  be  obtained,  personal  serrice  of  executors  appointed. 

In  the  Goods  of  Robinson,  1  Hagg.  643.  and  of  minor  legatees  materially  benefited 

(0  In  the  Goods  of  Herne,  1   Hagg.  thereby,  grant  probate,  in  common  form, 

222 ;  Braham  v.  Bnrchell,  3  Add.  254.  of  the  paper  as  originally  executed.    Ba- 

8ee»  also,  In  the  Goods  of  Colbeig,  2  venscroft  v.  Hnnter,  2  Hagg.  65. 
Curt  832. 
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in  the  presence  of  us  present  at  the  same  time,  who,  in  his  pres- 
ence and  in  the  presence  of  each  other,  have  hereunto  set  our 
names  as  witnesses  thereto.  John  Styles,  Richard  Nokes  '*),  pro- 
bate in  common  form  may  be  obtained  upon  the  oath  of  the  exec- 
utor alone. 

But  if  there  is  no  attestation  clause,  or  if  there  is  a  clause 
which  does  not  state  a  performance  of  all  the  prescribed  ceremo- 
nies, an  affidavit  is  required  from  one  of  the  subscribing  witnesses, 
by  which  it  must  appear  that  the  will  was  executed  in  compliance 
with  the  statute,  (x)  But  this  rule  may  be  dispensed  with,  if 
the  witnesses,  after  diligent  inquiry,  are  not  forthcoming,  (jf) 

Where  it  appears  from  the  affidavits,  the  attestation  clause 
being  imperfect,  that  the  will  was  not  properly  attested  by  the 
witnesses  under  the  statute,  the  court  cannot  decree  adminis- 
tration to  pass  to  the  effects  of  the  deceased  0%  dead  intestate ; 
for  there  might  be  collusion.  All  that  the  court  will  do  in  such 
cases  is  to  reject  the  prayer  for  probate,  leaving  the  parties  to 
take  out  administration  if  they  think  proper ;  as  notwithstanding 
the  court  declines  to  grant  probate,  the  will  might  be  propounded 
and  established,  (z) 

If  a  will,  bearing  date  on  or  after  January  1, 1838,  has  *  upon 
probate  of  the  face  of  it  any  unattested  obhgation,  interlineation,  or 
htt)itiog~  alteration,  the  practice  is  to  require  an  affidavit,  showing 
and'obiiS."  whether  they  were  made  before  or  after  the  execution 
enUons.       of  the  will,  (a) 

Where  alterations  are  satisfactorily  shown  to  have  been  made 

(x)  In  the  Goods  v.  Johnson,  2  Curt,  tentions  Business).    One  of  the  sobscribed 

341  ;  In  the  Goods  of  Batten,  7  Notes  of  witnesses  will  suffice,  if  he  can  speak  posi- 

Gas.  290 ;  rule  4,  P.  R.  (Non-eontentions  Urely.    But  if  none  of  them  can  do  so. 

Business).     Where  one  of  the  witnesses  they  should  all,  whatever  be  their  number, 

deposed  that  the  will  was  signed  in  the  join  in  the  affidavit.    In  the  Goods  of 

presence  of  himself  and  the  other  witness,  Townshend,  5  Notes  of  Gas.  146.    If  none 

the  other  witness  having  no  recollection  as  of  them  can  depose  negatively  or  affirma- 

to  the  fact,  probate  was  allowed.    In  the  tively,  the  practice  is  for  the  executor  to 

Goods  of  Hare,  S  Gurt.  54.     See,  also,  join  in  the  affidavit  and  depose  that  he 

offfe,  101.  •  cannot  adduce  any  farther  or  other  evi- 

(y)  In  the  Goods  of  Lnflman,  5  Notes  denoe,  and  then  probate  will  be  granted  of 

of  Gas.  183 ;  In  the  Goods  of  Dickson,  6  the  will  as  it  originally  stood.    When  two 

Notes  of  Gas.  278.  witnesses  join  in  one  affidavit,  both  must 

(s)  In  the  Goods  of  Ayling,  1  Curt  depose  to  the  due  execution.  In  the  Goods 

918.    See,  also.  In  the  Goods  of  Watts,  1  of  Batten,  7  Notes  of  Gas.  290.    See  oafs, 

Gurt.  594.  145,  as  to  probate  whete  words  are  com- 

(a)  Rules  8,  9,  &  10,  P.  R.  (Non-eon-  pletely  obliterated. 
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before  the  execntion,  it  is  usual  to  engross  the  probate  copy  of  the 
will /air,  inserting  the  words  interlined  in  their  proper  places,  and 
omitting  words  struck  through  or  obliterated.  But  in  cases 
where  the  construction  of  the  will  may  be  affected  by  the  appear- 
ance of  the  original  paper,  the  court  will  order  the  probate  to 
pass  in  fao-simile.  (()  And  it  appears  to  have  been  p^^i^te  in 
sometimes  supposed  that  the  grant  of  such  a  probate  /a<^*>»»'^< 
leaves  it  open  to  a  court  of  construction  to  inquire  whether  such 
alterations  of  the  will  were  made  under  such  circumstances  as  to 
be  effectual.  (<?)  But  it  is  plain,  it  should  seem,  that  unless  the 
court  of  probate  had  adjudged  that  the  obliterations  or  other 
alterations  had  been  effectually  made,  the  decree  would  have  been 
for  probate  of  the  will  in  its  original  state.  A  fac-nmile  pro- 
bate, therefore,  of  a  will  made  after  the  new  wills  act  came  into 
operation,  is  conclusive,  in  the  temporal  courts,  that  the  will  was 
in  that  state  before  its  execution,  t.  e.  that  the  testator  duly  exe- 
cuted it  with  the  alterations  or  cancellations  upon  it.  (^0  -^^^ 
the  object  of  the  fac^mUe  is  that  the  *  alterations,  &c.  may  pos- 
sibly help  to  show  the  meaning  of  the  testator ;  as,  for  example, 
in  a  case  where  a  testator  says,  ^^  I  give  A.  B.  an  annuity  of  600Z., 
and  I  also  give  him  1,000Z. ; "  and  the  testator  then  strikes  out 
down  to  and  including  the  words  "  500Z."  (e) 

In  a  late  case  (/)  a  testator,  having  duly  executed  a  will,  made 
a  later  one,  betraying  on  the  face  of  it  insanity.     The  Probate 
executors  of  the  earlier  will  took  out  a  decree  calling  on  tion  of  per- 
all  persons  interested  in  the  later  paper  to  propound  it,   ^"<^'^' 
witli  an  intimation  that,  on  not  appearing,  the  court  J'JJSr"'^ 
would  decree  probate  of  the  earlier  will.     The  persons  p^pw- 
cited  executed  proxies  declining  to  propound  the  later  paper,  and 
consenting  to  probate  of  the  earlier  one ;  and  Sir  H.  Jenner  Fust 
accordingly  decreed  probate  of  it  in  common  form,  without  the 
later  paper  having  been  propounded  at  all,  and  said  that  the 

(6)  See  pott,  pt  i.  bk.  n.  cb.  i. ;  In  the  equally  dirided  amongst  them  *'  intertined 

Goods  of  Raine,  84  L.  J.  N.  S.,  P.  M.  &  (withoat  any  caret  to  show  where  they 

A.  125 ;  S.  C.  11  Jur.  N.  8.  587 ;  In  the  were  intended  to  come  in),  apd  in  such  a 

Goods  of  Smith,  8  Sw.  &  Tr.  889.  position  that  they  are  applicable  to  two 

(c)  Shea  p.  Boschctti,  18  Bear.  8S1 ;  8  sets  of  legatees.   In  such  a  case,  it  should 
De  6.,  M.  &  G.  778,  779.  seem,  there  must,  of  necessity,  be  a  /oe- 

(d)  Gann  9.  Gregory,  8  De  G.,  M.  k  G.  timiU  probate. 

777 ;  piut,  pt.  1.  bk.  vi.  ch.  i.  (/)  Palmer  p.  Dent,  2  Robert.  284 ;  8. 

(e)  Gann  v.  Gregory,  8  De  G.,  M.  &  G.    C.  7  Notes  of  Gas.  555. 
780.    Suppose,  again,  the  words  "to  be 
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course  which  had  been  taken  was  that  which  ought  to  be  adopted 
in  all  similar  instances. 


SECTION  IV. 

Proof  of  Wills  in  Solemn  Form  or  per  Testes. 

Part  of  the       This  is  a  part  of  the  "  contentious  business "  of  the 

conten-  * 

tiouB  bun-    court,  (^)  and  is,  consequently,  subject  to  all  the  rules 
court.         and  orders  made  in  1862  in  respect  thereof.  (^^) 

*  When  a  will  is  to  be  proved  in  solemn  form,  according  to  the 
Proof  in  ^'^  practice,  it  is  requisite  that  such  persons  as  have 
solemn        interest  Cthat  is  to  say,  the  widow  and  next  of  kin  of  the 

form  under  ^  •' 

the  old  deceased,  to  whom  the  administration  of  his  goods  ought 
to  be  committed,  if  he  died  intestate)  should  be  cited 
to  be  present  at  the  probation  and  approbation  of  the  testament, 
in  whose  presence  the  will  is  to  be  exhibited  to  the  judge,  and 
petition  to  be  made  by  the  party  who  prefers  the  will,  and 
enacted  for  the  receiving,  swearing,  and  examining  of  the  wit- 
nesses upon  the  same,  and  for  the  publishing  or  confirming  thereof ; 
whereupon  witnesses  are  received  and  sworn  accordingly,  and  are 
examined  every  one  of  them  secretly  and  severally,  not  only  upon 
the  allegation  or  articles  made  by  the  party  producing  them,  but 
also  upon  interrogations  administered  by  the  adverse  party,  and 

(g)  By  rnle  S  (Contentions  Business),  against  the  grant  of  probate  or  adminis- 
"  All  proceedings  in  the  court  of  probate,  tration."  It  is  remarkable  that  the  ex- 
or  in  the  registries  thereof  in  respect  of  pression,  "  common  form  business/'  thns 
business  not  included  in  the  court  of  pro-  elaborately  interpreted,  does  not  occur  in 
bate  act»  1857,  under  the  expression,  com-  any  other  part  of  the  act. 
mon  form  business  (except  the  warning  of  {g^)  [It  very  often  happens,  that  what  is 
cayeats),  shall  be  deemed  to  be  contentious  called  the  solemn  probate  of  a  will  is  mat- 
business."  By  the  court  of  probate  act,  ter  of  form  merely,  preliminary  to  the  con- 
1857,  s.  2  (interpretation  clause),  "com-  testation  of  its  validity  in  the  tribunal  of 
mon  form  business  "  shall  mean  the  bnsi-  the  last  resort.  Foster  J.  in  Moulton's 
ness  of  obtaining  probate  and  administra-  Petition,  50  N.  H.  537.  The  proceeding 
tion,  where  there  is  no  contention  as  to  to  test  the  validity  of  a  will  is  a  proceeding 
the  right  thereto,  including  the  passing  of  in  rem.  The  res — the  will  is  sub  jvdice, 
probates  and  administrations  through  the  Benoist  v.  Mnrrin,  48  Missou.  48.  And 
court  of  probate  in  contentions  cases  when  all  persons  interested  have  a  right  to  in- 
the  contest  is  terminated,  and  all  business  tervene  and  become  parties  at  any  time 
of  a  non-contentious  nature  to  be  taken  in  before  the  final  decision.  Sawyer  r.  Do- 
rhe  court  in  matters  of  testacy  and  intes-  zier,  5  Ired.  (Law)  97 ;  Fatton  v.  Allison, 
tacy,  not  being  proceedings  in  any  suit,  7  Humph.  320.] 
and  also  the  business  of  lodging  "  caveats 
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the  depositions  committed  to  writing;  afterwards  the  same  are 
published,  and  in  case  the  proof  be  sufficient,  the  judge  by  his  sen- 
tence of  decree  pronounces  for  the  validity  of  the  testament.  (A) 

According  to  the  new  practice  under  the  court  of  probate  act, 
1857,  declarations  and  pleas  are  substituted  for  the  old  under  the 
modes  of  pleading.     And  forms  for  declarations  and  Uce!^'^^ 
pleas  are  furnished  by  the  rules,  1862  (contentious  business). 

And  by  rule  4,  "  Executors  or  other  parties  who,  previously 
to  the  passing  of  the  *  Court  of  Probate  Act,  1867,'  might  prove 
wills  in  solemn  form  of  law,  shall  be  at  liberty  to  prove  wills 
under  similar  circumstances,  and  with  the  same  privileges,  lia- 
bilities, and  effect,  as  heretofore." 

*  Rule  5.  *^  Next  of  kin  and  others,  who,  previously  to  the  pass- 
ing of  the  said  act,  had  a  right  to  put  executors  or  parties  en- 
titled to  administration  with  will  annexed  upon  proof  of  a  will 
in  solemn  form  of  law,  shall  continue  to  possess  the  same  rights 
and  privileges,  and  be  subject  to  the  same  liabilities  with  respect 
to  costs  as  heretofore." 

Rule  6.  ^^  Parties  who  previously  to  the  passing  of  the  said  act 
had  a  right  to  intervene  in  a  cause  may  do  so,  with  leave  of  the 
judge  of  one  of  the  registrars,  obtained  by  order  on  summons, 
subject  to  the  same  limitations  and  the  same  rule  with  respect 
to  costs  as  heretofore." 

The  difference  between  the  common  form  and  the  solemn  form, 
with  respect  to  citing  the  parties  interested,  works  this  The  ex- 
diversity  of  effect :  viz,  that  the  executor  of  the  will  may,  after 
proved  in  common  form  may,  at  any  time  within  thirty   JJ^mon 
years,  be  compelled,  by  a  person  having  an  interest,  to  J^^d'^^ 
prove  it  per  testes  in  solemn  form,  (i)     Thus,  a  probate  P^ve  the 
of  a  codicil,  granted  in  common  form  in  1808,  was,  upon  tutet. 

(A)  Swinb.  pt.  6,  s.  14,  pi.  8 ;  Qodolph.  H.  537.    This  mode  of  proof  only  is  now 

pt  1,  c.  20,  s.  4.    [As  to  the  probate  of  a  generally  required  in  the  American  States ; 

will  in  solemn  form,  and  what  is  reqnired  and  a  decree  allowing  and  approving  a 

in  such  a  proceeding,  see  Brown  v.  Ander-  will  in  this  form  is  ordinarily  conclnsive 

son,  13  Geo.  171.    In  Noyes  v.  Barber,  4  in  the  common  law  coarts.    2  Greenl.  Ev. 

N.  H.  409,  Richardson  C.  J.  said :  "  We  §  692.]   See,  as  to  examination  of  the  wit- 

nnderstand  a  probate  in  aolemn  form  to  neeses  by  word  of  month,  stat.  20  &  21 

be  a  probate  made  by  a  judge,  after  all  Vict  c.  77,  s.  31 ;  pott,  845. 
persons  whose  interests  may  be  affected  by       (t)  Godolph.pt.  l,c.  20,  s.  4;  [Noyes 

,   the  will  have  been  notified,  and  had  an  v.  Barber,  4  K.  H.  406 ;  Brown  v.  Gibson, 

opportunity  to  be  heard  on  the  subject."  1  Nott  &  McC.  326 ;  Gibson  v.  Lane,  9 

See  Foster  J.  in  Moulton's  Petition,  50  N.  Yerger,  478 ;  Gray  J.  in  Waters  v.  Stick- 
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the  citation  of  the  executor  by  a  next  of  kin  to  prove  it  per  testes 
in  dae  form  of  law,  revoked  in  1818,  (i)  and  one  granted  in  1807, 
*  by  a  similar  proceeding  revoked  in  1820.  (2)  So  that  if  the  wit- 
nesses be  dead  in  the  mean  time,  it  may  endanger  the  whole  testa- 
ment. Whereas,  the  testament  being  proved  in  solemn  form  of 
law,  the  executor  is  not  to  be  compelled  to  prove  the  same  any 
more ;  and  although  all  the  witnesses  afterwards  be  dead,  the 
testament  still  retains  its  fall  force,  (m) 

Hence,  not  only  are  wills  proved  in  solemn  form,  at  the  in- 
The  ex-  stance  of  persons  who  desire  to  invalidate  them,  (n)  bat, 
S.v°"  the  executor  himself  may,  and  in  prudence  often  does 
5i?Mn  wi-  '^^  greater  security,  propound  and  prove  the  will,  in 
in'SieT"t  *^®  ^"*'  ^^8**^^1  P^  testes^  of  himself,  citing  the  next 
instance,      of  kin,  and  ^^  all  others  pretending  interest  in  general," 

ney,  12  Allen,  4.]    Indeed  Swinbnroe,  pt.  scribed  by  statutes,  to  which  the  reader  is 

6,  s.  14,  pi.  4,  seems  to  consider  ten  years  referred.    See   Roy   v.  Segrist,  19  Ala. 

as  the  limit  within  which  the  executor  810;   Nalle   v.  Fen  wick,  4  Rand.  418; 

may  be  compelled  to  prore ;  bnt  this  prob-  Parker  v.  Brown,  6  Grattan,  554.    But  in 

ably  is  a  typographical  mistake  for  thirty,  other  Btates  there  is  but  one  form  or  time 

See  4  Bum  E.  L.  SIS,  Phillimore's  ed.  of  probate,  and,  when  it  has  been  made  in 

However,  in  Hoffman  v.  Norris  (Prerog.  that  form,  it  is  conclusive,  and  not  subjeet 

1805),  reported  in  a  note  to  Newell  v.  to  any  subsequent  review  or  reexaminar 

Weeks,  2  Pbillim.  231,  Sir  Wm.  Wynne,  tion.    In  all  cases,  where  the  validity  of  a 

says,  "  I  do  not  know  that  there  is  any  will  has  been  once  fully  contested  in  the 

specific  time  that  limits  a  party."    See,  manner  pointed  out  by  statute  for  contes- 

also,  Merryweather  v.  Turner,  8   Curt  tation,  review,  or  reexamination,  that  is 

802,  817;  In  the  Groods  of  Topping,  2  conclusive  on  all  persons.    Scott  t;.  Calvit, 

Robert  620,  by  Sir  J.  Dodson,  accord.  8  How.  (Miss.)  157,  158;  Nalle  v.  Fen- 

But  where  a  party  who  is  thus  entitled  wick,  4  Rand.  588  ;  Hodges  v.  Bauchman, 

to  call  in  the  probate  and  put  the  ex-  8  Yei^ger,  186 ;  Kalone  v.  Hobbs,  1  Bob> 
ecutor  to  proof  of  the  will,  chooses   to  .  inson,  846.] 

let  a  long  time  elapse  before  he  takes  (k)  Satterthwaite   v,  Satterthwaite,   8 

this  step,  he  is  not  entitled  to  any  indul-  Phillim.  1. 

gence  at  the  hands  of  the  conrt.    He  is  (/)  Finncane  v,  Gayfere,  8  Phillim.  405. 

entitled  to  have  the  law  strictly  adminis-  (m)  Swinb.  pt  6,  s.  14,  pi.  4. 

tered  and  to  nothing  beyond  it    Blake  v.  (*t)  In  such  case  it  is  laid  down  that  the 

Knight,  8  Cnrt.  553.    And  under  such  proctor  of  the  party  disputing  the  will,  at 

circumstances  the  court  (having  regard  to  the  time  of  exhibiting  the  will,  ought  to 

the  infirmity  of  the  witnesses'  memory  accept  the  contents  thereof  so  far  forth  as 

after  the  lapse  of  time)  is,  it  should  seem,  it  makes  for  the  benefit  of  his  client; 

somewhat  astute  to  discover  circumstances  otherwise  if  any  legacy  is  given  to  him  in 

whereupon  to  found  an  inference  that  the  the  will,  he  shall  lose  it  for  his  general  im- 

formalities  required  for  a  due  execution  of  pugning  of  the  will.   1  Oughton,  tit  6,  a. 

the  will  have  been  gone  through.    See  the  10;  4  Bum  £.  L.  819,  Phillimore's  ed. 

cases  collected,  anU,  101.    [In  some  of  the  Bnt  this  doctrine  is,  it  should  seem,  obio- 

American  States,  periods  for  the  eontesta-  lete. 
tion  of  the  probate  of  wills  have  been  pre- 
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to  ^^  see  proceedings ; ''  which  being  done,  the  will  shall  not  be  set 
aside  afterwards  (provided  there  be  no  irregularity  in  the  proc- 
ess) when  the  witnesses  are  dead,  (o) 

But  the  executors  cannot  be  allowed  to  issue  a  citation  against 
the  legatees  under  a  codicil,  which  they  do  not  believe  to  be  a 
true  codicil  of  the  deceased,  calling  on  them  to  propound  and 
prove  it  if  they  think  fit.  The  proper  course  is  for  the  executors 
to  prove  the  will  in  solemn  form,  and  cite  the  next  of  kin  and  the 
asserted  legatees  under  the  codicil  to  see  the  will  proved,  (o) 

The  next  of  kin,  as  such  merely,  are  entitled  to  call  for  proof 
in  solemn  form  of  the  deceased's  will,  of  common  right.  The  ex- 
And   the  mere  acquiescence  of  a  next  of  kin  to  the  ^^l^*^ 
probate  beinir  taken  in  the  common  form  is  no  bar  to  P«ii«<ito 

*  ...  prove  m 

the  exercise  of  this  right,  even  though  he  has  received  a  solemn 
legacy  as  due  to  him  under  the  will ;  for  he  is  still  at  next  of 
liberty  to  *  call  in  the  probate,  and  put  the  executor  on  huacqd- 
proof  of  that  identical  will  per  testes.  ( j)     A  strong  in-  delved  a 
stance  of  this  occurs  in  the  case  of   Core  v.  Spenser  ieg»:7- 
(which  was  decided  in  the  prerogative  court  of  Canterbury,  in 
1796),  (r)  where  Spenser,  the  executor,  was  cited  to  bring  in  the 
probate  of  a  will,  taken  in  1788,  eight  years  before,  at  the  suit  of 
Core,  whose  mother  had  received  an  annuity  under  that  will  for 
five  of  the  eight  years ;  and  she.  Core  herself,  her  mother  dying 
at  the  end  of  the  fifth  year,  for  the  remaining  three.    Spenser,  in 

(o)  1  Ought,  tit  6, 8.  5 ;  tit.  222,  8. 1,  2.  test  the  sufficiency  of  the  notice.  Hobbard 

[In  the  American  States,  fonnal  notice  in  J.  in  Marcj  v.  Marej,  6  Met  367, 868. 

some  newspaper  or  newspapers,  most  likely  See  Wells  v.  Child,  12  Allen,  880,  882. 

to  convey  information  to  all  parties  inter-  As  to  what  is  sufficient  evidence  that  no- 

ested,  is  generally  required  in  cases  where  tice  of  proceedings  had  been  given,  to  sus- 

it  is  not  waived  by  such  parties,  and,  that  tain  a  decree  admitting  a  will  to  probate, 

notice  being  given,  all   parties  will   be  and  whether  the  fact  of  notice  should  ap- 

bound  by  the  proceedings  in  the  probate  pear  in  the  decree,  see  Marcy  v.  Marcy,  6 

of  the  will  whether  contested  or  nncon-  Met.  860.] 

tested.    Pott,  564,  note  (t) ;    Parker  v.  (p)  In  the  Goods  of  Benbow,  2  Sw.  & 

Parker,  11  Gush.  524 ;  Smith  J.  in  Cross  Tr.  488. 

O.Brown,  51  N.  H.  489.    No  particular  {q)  Bell   o.  Armatrong,   1    Add.  870; 

form  of  notice  is  prescribed  by  statute  in  Merryweather  v.  Turner,  8  Curt.  802 ; 

Massachusetts ;  it  ig  therefore  left  to  the  Bell  v.  Baisbeck,  Privy  Council,  20th  Feb. 

discretion  of  the  judge  to  whose  jnrisdio*  1844,  cited  8  Curt  814,  per  curiam.    See, 

tion  the  subject  appertains ;  the  sufficiency  also,  Qascoyne  v.  Chandler,  2  Cas.  temp, 

of  the  notice  in  other  respects  is  also  with-  Lee,  242. 

in  the  discretion  of  the  judge  of  probate ;  (r)  1  Add.  874,  in  Sir  J.  Nicholl's  jndg- 

and  where  no  appeal  is  taken  from  his  de-  ment  in  the  case  of  Bell  v.  Armstrong. 
cne  it  is  not  open  to  the  parties  to  con- 
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that  case,  appeared  under  protest,  and  contended  that  Core  was 
barred  from  putting  him  on  proof  of  the  will.  But  the  court 
thought  otherwise,  and  overruled  the  protest.  However,  long  ac- 
quiescence, unaccounted  for  by  any  special  circumstances,  and  acts 
done  by  a  next  of  kin  under  the  provisions  of  the  will,  may  (if  no 
fact  appear  which  excites  a  reasonable  suspicion  of  the  genuine- 
ness or  validity  of  the  will)  amount  to  such  a  waiver  of  his  rights 
as  to  preclude  him  from  putting  the  will  in  suit.  («)  So  where  a 
will  had  been  declared  well  proved  in  the  court  of  chancery,  after 
an  order  for  an  issue  devisavit  vel  non  had  been  discharged  on  the 
petition  of  the  heiress-at-law  (also  sole  next  of  kin)  and  her  hus- 
band, and  an  annuity  bequeathed  to  her  regularly  received  during 
fourteen  years,  the  court  refused,  at  the  prayer  of  the  heiress-at- 
law  and  her  husband,  to  call  on  the  executors  to  prove  that 'will  in 
solemn  form.  (^) 

And  before  a  legatee,  who  has  received  all  or  part  of  his  legacy, 
bat  he  Can  be  permitted  thus  to  dispute  the  will,  he  must  bring 
hisleg^y^  into  court  the  amount  of  the  legacy  paid  to  him,  to  abide 
into  court :   ^^  eye^t  of  the  suit,  (u) 

*  A  legatee  who  has  renounced  administration  cum  testamento 
legatee  annexo^  as  legatee  and  next  of  kin,  whereupon  it  hajs  been 
renounced  granted  to  another,  is  not  barred  by  such  renunciation 
^u^  from  contesting  the  will ;  and  he  may  therefore  cite  such 
with  the      administrator  to  brine:  the  letters  of  administration  into 

will  an-  ® 

nexed :  court  to  prove  the  will  by  witnesses,  or  to  show  cause 
why  the  deceased  should  not  be  pronounced  to  have  died  intestate, 
and  why  administration  should  not  be  granted  to  himself,  (y) 

But  when  the  executor  propounds  and  proves  the  will,  per 
if  the  ex-  te9te8^  of  himself,  duly  citing  the  next  of  kin  ^^  to  see  pro- 
Mif'pri*™"  ceedings,"  all  next  of  kin  so  cited  are,  generally  speak- 
SSn^a  nwrt  ^°S»  thereby  forever  barred ;  and  if  he  so  propounds 
of  kin,         and  proves  the  will  against  certain  only  of  the  deceased's 

though  not  *  ,  .  ^         .  *'         - 

cited,  can-  next  of  kin,  without  having  cited  them  all  to  see  pro- 
proof,  if  '  ceedings,  the  others,  even  though  uncited,  if  to  a  certain 


(a)  Hoffman  v.  Norris,  2  PhiUim.  280,  Add.  256,  257 ;  [Hamblett  v.  Hamblett,  6 

in  a  note  to  Newell  v.  Weeks ;  Braham  v.  N.  H.  833.]     Secut,  where  the  legatee  is 

Barchell,  8  Add.  257,  258.  a  minor.    Goddard  r.  Norton,  5  Notes  of 

{t)  Merryweather   v.  Turner,  8    Cart  Cas.  76. 

802.  (o)  Gascoyne  v.  Chandler,  2  Cas  temp. 

(tf)  1  Add.  874;  Braham  v.  Bnrchell,  8  Lee.  241. 
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extent  privy  to  and  aware  of  the  suit,  shall  not  put  the  ^^  *» 
executor  on  proof  per  testes  of  the  will,  so  once  already  suit 
proved,  a  second  time,  (x) 

It  is  clearly  established  that  before  a  person  can  be  permitted 
to  contest  a  will,  the  party  propounding  has  a  right  to  call  on  him 
to  show  that  he  has  some  interest,  (y) 

Any  interest,  however  slight,  and  even,  it  seems,  the  bare  pos- 
sibility of  an  interest,  is  sufficient  to  entitle  a  party  to  y^^^  ^^ 
oppose  a  testamentary  paper.   Thus  where  a  testator  dis-  ^^'  * 
posed  *  of  all  his  personal  estate  by  his  will  and  eraive  his  nave  to  en- 

•/  O  HMa  him  fA 

real  estate,  but  none  of  his  personal,  to  his  brother's  oi)po8eii 
children,  and  by  a  codicil  he  gave  them  pecuniary  lega-  ^'  ' 
cies,  revoking  the  devise  to  them  of  the  real  estate  which  was  of 
greater  value  than  the  legacies ;  it  was  held  that  they  might  op- 
pose the  codicil  alone,  notwithstanding  their  only  right  to  a  share 
of  the  personalty  was  under  it.  (^z)  Though  a  next  of  kin  may, 
as  such,  oppose  all  the  testamentary  papers,  he  has  not  a  right  to 
oppose  any  particular  one  he  may  think  fit ;  for  some  interest  in 
it,  however  remote,  is  necessary,  (a) 

A  creditor  has  only  a  right  to  have  a  constat  of  the  estate  of  the 
deceased,  to  see  whether  there  are  assets  sufficient  to  pay  ^  creditor 
the  debts ;  but  he  cannot  controvert  the  validity  of  a  will ;  JJJ^^^*" 
for  it  is  indifferent  whether  he  shall  receive  his  debt  from  validity  of 
an  executor  or  an  administrator ;  and  if  a  creditor  was  ad-  leu  he  has 
mitted  to  dispute  the  validity  of  a  will,  it  would  create  otaAm^- 
infinite  trouble,  expense,  and  delay  to  executors.  (6)  tiation. 

(x)  Newdl  9.  WeekB,  S  Phillim.  224 ;  (y)  Hingeston  v,  Tacker,  2  Sw.  &  Tr. 

Bell  P.  Armstrong,  I  Add.  872.    Accord-  596.    [See,  as  to  interest,  post,  534,  note 

ingly  it  was  held  by  Sir  C.  Cresswell,  that  (q^),  536,  note  (/),  574,  note  (g^),]    Bat 

a  next  of  kin,  though  not  cited  to  see  pro-  wheii  two  persons  oppose  a  will,  one  can- 

ceedings,  and  not  haying  interrened,  if  in  not  call  upon  the  other  to  propound  his 

fact  cognizant  of  a  suit  between  the  execu-  interest.    Hingeston  v.  Tucker,  2  Sw.  & 

tor  and  another  next  of  kin,  ending  in  Tr.  596. 

the  establishment  of  the  will,  is  not  at  lib-  (c)  Kipping  v.  Ash,  I  Robert.  270. 
e^y  in  any  way  to  oppose  probate  of  such  But  see  the  observations  of  Sir  C.  Cress- 
will  being  taken ;  and  where  on  a  verdict,  well  on  this  case  in  Crispin  v,  Doglioni,  2 
the  court  had  pronounced  for  a  will  and  a  Sw.  &  Tr.  17.  See,  also,  Dixon  v.  Allin- 
next  of  kin  so  situated  had  entered  a  ca-  son,  8  Sw.  &  Tr.  572. 
Teat,  the  court  directed  probate  to  issue,  in  (a)  Baskcomb  v,  Harrison,  2  Robert 
spite  of  the  caveat,  and  condemned  the  118;  S.  C.  7  Notes  of  Cas.  275. 
next  of  kin  in  costs.  Ratdiflb  v.  Barnes,  (6)  Burroughs  v.  Griffiths,  I  Cas.  temp. 
2  Sw.  &  Tr.  486.  See  Wytcheriey  v.  An-  Lee,  544;  Meniies  v,  Pulbrook,  2  Curt, 
drews,  L.  R.  2  P.  &  D.  827.  845. 
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But  when  administration  has  been  granted  to  a  creditor,  he 
may  oppose  a  will ;  he  is  the  same  for  this  purpose  as  the  nes^t  of 
kin.  (c) 

And  he  may  contest  a  will  without  costs ;  because  he  is  the  ap- 
pointee of  the  court  and  defends  in  that  character,  and  does  not 
appear  simply  as  a  creditor.  (^) 

If  nobody  who  has  a  right  appears  to  oppose  the  will,  the  court 
is  not  obliged,  ex  officio^  to  order  a  citation  to  issue  to  call  the  next 
of  kin.  (e) 
A  legatee         A.  legatee  cannot  set  up  a  will,  after  it  has  been  liti- 

cannot  set  °  r  ' 

up  a  will  gated  between  the  executor  and  next  of  kin,  or  between 
been  pro-  the  executor  and  the  executor  of  another  will,  and  pro- 
aeahMt        uouuccd  ^agaiust,  unless  he  can  show  the  parties  agreed 

ml^tedbf  ^  ^*  «*i<l®  ^^^  ^^^  by  *^^d  or  collusion.  (/)  But  if 
next  of  he  is  afraid  the  executor  will  not  do  justice,  he  may  in- 
the'execu-  tervcne  for  his  interest  pending  the  suit,  (jg) 
other  will.  According  to  the  old  practice  of  the  prerogative  court, 
Next  of  kin  when  an  executor  has  been  called  upon  by  a  next  of 
to  costo^*  kin  to  prove  the  will  per  testes^  and  has  sufficiently 
tobq"  h?  proved  it,  if  the  party  who  caused  him  to  do  this  merely 
the  execu-  cross-examined  the  witnesses  produced  in  support  of  the 
per  testes:  will,  he  is  not  subject  to  costs,  generally  speaking,  (h) 
A  case,  notwithstanding,  may  happen,  in  which  a  next  of  kin  may 
exercise  his  undoubted  right  in  this  matter  so  vexatiously  as  to 
make  himself  responsible,  if  not  wholly,  in  part  for  the  costs  of 
his  opponent,  (i)    And  there  is  a  difference  between  next  of  kin, 

(c)  1  Phillim.  159,  160,  per  curiam.  Add.  S29;  Farlar  v.  Farlar,  1  Sw.  &  Tr. 

(d)  2  Curt.  851.  124 ;  Summerell  v.  Clements,  8  Sw.  &  Tr. 

(e)  1  Cas.  tamp.  Lee.  544.  89,  ace 

(/)  Bittleston  v.  Clark,  2  Cas.  temp.  (t)  8  Add.  57.    As  where  a  next  of  kin 

Lee,  250 ;  Hayle  o.  Hasted,  1  Cart.  236 ;  or  acquiesced  in  the  probate,  and  received  his 

unless,  as  it  13  said,  there  has  been  neglect  legacy,  and  then  after  a  considerable  in- 

or  mismanagement  in  the  conduct  of  the  terval  cited  the  executor  to  prore  the  wUL 

suit.    iCnrt.  240;  [Gray  J.  in  Waters  v.  Bell   v.  Armstrong,  1    Add.  875.    And 

Stickney,  12  Allen,  5,  6.]  where  a  next  of  kin  and  residuary  legntM 

ig)  2  Cas.  temp.  Lee,  250.  under  a  prior  will,  suing  informd  pamperis, 

(A)  1  Oughton,  tit.  6,  s.  7 ;  Beeves  v.  put  the  executor  of  a  later  will  to  proof 

Freeliog,   2   Fhillim.    56;   Urqnhart  o.  /lerfettes,  after  seven  years' acquiescence  in 

Fricker,  8  Add.  56.    Seats  autem  si  propo-  the  probate,  and  the  proofs  then  adduced 

tuerit,  ac  in  probando  de/ecerit ;  tunc  enim  were  perfectly  dear  and  satisfactory ;  the 

pars  victa  erit  condemncmda  in  expensis :  court  condemned  the  party  in  costs,  sna^ 

saUem  a  tempore  proposiUonis  hujusmodi,    1  pending  the  taxation  while  he  continued  a 

Oughton,  tit.  6,  s.  8 ;  Evans  o.  Knight,  1  pauper.    Wagner  v.  Mears,  2  Hagg.  524. 
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who  are  favorites  of  the  court,  and  the  legatees  under  g^cut,  of  a 
a  former  will ;  for,  though  such  a  legatee  may  call  for  J^Sera 
proof,  per  testes^  of  a  will,  by  which  his  interests  under  a  P"®'  ^^  • 
former  will  are  prejudiced,  and  may  interrogate  the  witnesses  pro- 
duced in  support  of  that  will,  he  does  this  at  the  risk  of  being  con- 
demned in  costs,  if  the  court  has  reason  to  suspect  him  of  undue 
litigation,  (k) 

*  Where  an  executor,  who  has  obtained  probate  of  a  And  so  it  u 

,  .  .  as  to  an  ex- 

former  will,  or  a  creditor  who  has  a  grant  of  administra-  ecutor  who 

tion,  opposes  a  later  will,  he  has  the  same  right  to  do  so  tained  pro- 

without  being  subject  to  costs,  as  where  a  will  is  opposed  fo^^r  ^ 

by  next  of  kin.  (Z)     But  costs  may  be  decreed  against  a  ^^j^r 

party  who  has  taken  probate  of  a  will  which  he  knew  whohwa 

was  not  the  last  will  of  the  deceased.  C^)  adminis- 

By  rule  41  (contentious  business),  ^^  In  all  cases  the 
party  opposing  a  will  may,  with  his  plea,  give  notice  to  qJq*JJ^V 
the  party  setting  up  the  will,  that  he  merely  insists  on  tiouspro- 
the  will  being  proved  in  solid  form  of  law,  and  only 
intends  to  cross-examine  the  witnesses  produced  in  support  of  the 
will ;  and  he  shall  thereupon  be  at  liberty  to  do  so,  and  to  be  sub- 
ject to  the  same  liabilities  in  respect  of  costs  as  he  would  have 
been  under  similar  circumstances  according  to  the  practice  of  the 
prerogative  court."  (n) 

The  subsequent  practice  has  been  that  a  next  of  kin  who  avails 
himself  of  this  rule  shall  be  in  the  same  position  as  a  gubeeqaent 
next  of  kin  in  the  prerogative  court,  i.  e.  not  liable  to  practice, 
costs ;  but  if  he  calls  witnesses  in  support  of  pleas  of  undue  exe- 
cution, and  incapacity,  or  the  like,*  his  liability  to  costs  will  be 
in  the  discretion  of  the  court,  and  he  will  not,  generally  speaking, 
be  condemned  in  costs,  if  there  was  a  reasonable  ground  for  liti- 
gation, (o)     But  a  failure  to  establish  pleas  of  undue  influence 

{k)  Urquhart   r.  Pricker,  3  Add.  58.        (n)  If  the  party  opposing  a  will  does 

See,  also,  oa  this  subject,  Mansfield  v,  not  deliver  the  notice  of  his  intention  not 

Shaw,  3  Phillim.  22 ;  Boston  v.  Fox,  29  to  call  witnesses  antil  after  he  has  delivered 

L.  J.,  P.  M.  &  A.  68,  fVom  which  cases  it  his  plea,  he  loses  the  protection  against  con> 

appears  that  the  executor  of  a  former  will  demnation  in  costs  given  by  the  abore 

has  the  same  right  as  a  next  of  kin.  rule,  and  the  question  of  costs  is  left  to  the 

(/)  1  Phillim.  160,  note  («)  to  Dabbs  v,  discretion  of  the  court.    Bone  v.  Whittle, 

Chisman.    See,  also,  Lovett  v.  Harkness,  L.  R.  I  P.  &  D.  249. 
1  Cas.  temp.  Lee,  332.  (o)  Bramley  v,  Bramley,  8  Sw.  &  Tr, 

(m)  Martin  v.  Bobinson,  S  Cas.  temp.  430. 
Lee,  535. 
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and  fraud  will,  as  a  general  rulej  be  followed  by  condemnation 
in  costs.  (j9) 

*  Very  material  alterations  in  the  law,  with  respect  to  probate 
.  in  solid  form  of  wills  relating  to  real  estate,  have  been 

Vict.  c.  77,  effected  by  the  court  of  probate  act,  1857  (20  &  21  Vict. 
Heir,'&c.  c.  77).  One  of  the  great  objects  of  the  act  was  to  pre- 
when  a  will  veut  the  possibility  of  a  double  trial  on  the  same  will. 
in«o?einn  ^^^  accordingly  it  is  enacted  by  sect.  61,  that  where 
f°cf  *^'  1  ^^^  validity  of  a  will  affecting  real  estate  is  disputed  on 
estate.  proving  it  in  solemn  form  or  any  other  contentious  cause, 
s.  62.         the  heir-at-law,  devisees,  Ssc,  shall  be  cited.   And  by  sect. 


vaHdUv^o?   62,  after  proof  in  solemn  form,  or  where  the  validity  of  the 
the  wifi  is    ^jji  jg  otherwise  decided  on,  the  decree  of  the  court  shall 


itv  of 
rill  is 
decided  oii| 

the  decree    be  binding  on  all  persons  interested  in  the  real  estate. 

of  the  court         _       ,,/.«..  •iiiii  i^       -i 

is  to  be  But  by  sect.  63  it  is  provided  that  the  probate,  decree, 

theperaoDs  or  order  of  the  court  shall  not  in  any  case  affect  the 

in  tte  raU  ^®^''  ^^  *^y  person  in  respect  of  his  interest  in  real 

estate :  estate,  unless  such  heir  or  person  has  been  cited  or  made 

s.  63:  party  to  the  proceeding,  or  derives  title  under  or  through 

provided  .      i  , 

they  have     a  person  SO  Cited  or  made  party. 

een  cite  .  These  sections  and  others  connected  with  and  follow- 
ing them  will  be  found  stated  verbatim,  and  the  whole  subject  of 
the  probate  of  disputed  wills  affecting  real  estate  will  be  consid- 
ered, in  a  subsequent  part  of  this  treatise,  (^q)  together  with  the 
inquiry  as  to  the  effect  of  probate  generally. 

The  position  of  an  heir-at-law  cited  under  the  61st  section  is 
Liability  to  similar  to  that  of  the  next  of  kin  when  cited  to  see  pro- 
heir^at-iaw  c^edings  in  the  prerogative  court,  and  therefore,  though 

when  cited,  jf  j^^  contents  himself  with  putting  the  executor  to  proof 

> 

(p)  Sammerell  v.  Clements,  3  Sw.  &  Tr.  has  been  approved  as  a  will  by  the  judge 

85 ;  Smith  v.  Smith,  L.  R.  1  P.  &  D.  S89 ;  of  probate  is  not  to  be  charged  with  the 

Bone  V.  Whittle,  L.  R.  1  P.  &  D.  249.  cosU  of  an  appeal,  in  which  it  is  found 

[Where  cases  are  contested,  in  Massachu-  that  the  will  was  made  under  his  undue  in- 

setts,  either  before  the  probate  court  or  su-  fluence.    In  Waters  v.  Stickney,  12  Allen, 

preme  court  of  probate,  costs  in  the  discre-  17,  Gray  X  said  :  "  As  the  case  involret 

tion  of  the  court  may  be  awarded  to  either  an  important  question  of  law,  upon  which 

party,  to  be  paid  by  the  other,  or  to  either  the  appellant  might  reasonably  desire  the 

or  both  parties,  to  be  paid  out  of  the  estate  opinion  of  this  court  as  the  supreme  court 

which  is  the  subject  of  the  controversy,  as  of  probate,  the  common  rale  in  probate 

justice  and  equity  shall  require.  Gknl.  Sts.  causes  must  be  followed,  and  no  costs  al- 

c.  117,  §  25.    See  Woodbury  v,  Obear,  7  lowed  to  either  party."    Obgood  o.  Breed, 

Gray,  472,  in  which  it  was  held  that  the  12  Mass.  536.] 

executor  named  in  an  instrument  which  (q)  Pt  z.  bk.  ti.  ch.  i. 
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of  the  will,  and  cross-examining  the  witnesses,  is  not  liable  to 

costs;  if  he  places  pleas  of  undue  influence  and  fraud  on  the 

record,  and  fails  in  proof  of  them,  he  is  liable  to  costs,  (r) 

The  inquiry  as  to  the  cases  in  which  costs  will  be  de-  When 
^     ''  costs  de- 

creed out  of  the  estate  of  the  deceased,  and  the  general  creed  out 

question  as  *  to  when  the  unsuccessful  party  will  be  con-   ute,  when 
deraned  in  costs,  will  be  discussed  hereafter.  (»)  hy^!^. 

It  remains  to  be  mentioned  in  this  place  that  by  rule   JJJrty?'*** 
78  (contentious  business),  it  is  ordered  that  "  Any  per- 
son  proceeding  to  prove  a  will  in  solemn  form,  or  to  revoke  Order  for 
the  probate  of  a  will,  may,  if  the  will  affects  real  estate,   heir,  &c. 
apply  to  the  judge,  or  to  a  registrar,  in  his  absence,  for  an  order 
authorizing  him  to  cite  the  heir  or  heirs -at-law  or  other  person  or 
persons  having  or  pretending  interest  in  such  real  estate  to  see 
proceedings  ;  and  the  judge  or  registrar  on  being  satisfied  by  affi- 
davit that  the  will  in  question  does  affect  or  purport  to  affect  the 
real  estate,  will  make  an  order  authorizing  the  person  applying 
to  cite  the  heir  or  heirs-at-law  or  other  such  person  or  persons  as 
aforesaid ;  provided  always,  that  the  judge  may  give  any  special 
directions  as  to  the  persons  to  be  cited  which  he  may  think  the 
justice  of  the  case  requires."  (jf) 


SECTION  V. 
Evidence  in  Testamentary  Causes. 

It  is  now  proposed  to  consider  some  rules  of  the  law  of  evi- 
dence, formerly  prevalent  in  the  ecclesiastical  court,  with  Bv  the  law 
respect  to  the  admission  of  a  disputed  will  to  probate.  (^^)   ciesiuticai 

(r)  F78011  V.  Westrope,  1  Sw.  &  Tr.  279.  tions  do  not  seem  quite  consistent.    The 

(«)  Pt.  I.  hk.  lY.  ch.  II.  §  Yii.  former  is  more  imperative  in  its  terms  than 

(t)  Where  an  executor  proponnds  the  the  latter, 
latter  of  two  wills,  the  court  will  direct  a        {t^)  [The  burden  is  upon  the  party  ofTer- 

citation  to  issue  against  the  devisees  under  ing  the  will  for  probate  to  show  that  the 

the  earlier  will  and  against  the  heir-at-law,  instrument  propounded  is  the  last  will  and 

although  already  before  the  court  as  de-  testament   of  the    testator.     Roberts    v, 

fendant  in  the  suit  Lister  v.  Smith,  3  Sw.  Welch,  46  Yt.  164 ;  Williams  v.  Robinson, 

&  Tr.  53.    The  fact  of  one  co-heir  being  42  Vt.  658 ;  Delafield  v.  Parish,  25  N.  T. 

an  infant  and  child  of  a  plaintiff  is  no  9,  97.    And  in  this  as  in  all  other  ques- 

ground  for  the  court  refusing  to  allow  such  tions  involved,  the  trial  proceeds  as  in  an 

co-heir  to  be  cited.    Nichols  v.  Binns,  1  ordinary  civil  action,  each  party  produc- 

Sw.  &  Tr.  19.    In  this  case  Sir  C.  Cress-  ing  evidence  to  maintain  the  issues  on  hia 

well  observed,  that  the  61st  and  63d  sec-  part.    See  Hastings  v.  Rider,  99  Mass. 
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courts,  one   By  the  general  law  of  tlie  ecclesiastical  courts,  one  wit- 

IV^lwUCSB    ID  m              m            m                                mm                     * 

not  suffi-  ness  did  not  make  full  proof ;  and  if  the  spiritual  court 
out  other  refused  to  admit  the  testimony  of  a  single  witness,  no 
Urproof!"     Tnandamtis  or  *  prohibition  would  lie  ;  (u)  for  where  the 

• 

625.  And  the  burden  of  proof  remains  practice  followed  by  the  circnit  judge,  in 
with  the  person  ofiering  the  will  through-  this  case,  is  that  which  has  alwajs  pre- 
out  the  trial.  See  Theological  Seminary  vailed  in  this  state.  The  party  assuming 
at  Auburn  v,  Calhoun,  25  N.  Y.  422 ;  Col-  the  burden  of  establishing  a  will,  has  not 
lier  V.  Idley,  1  Bradf.  Sur.  94 ;  Kider  v.  supposed  himself  bound,  in  his  opening, 
Legg,  51  Barb.  260;  Nexsen  v.  Nexsen,  to  go  farther  than  to  give  evidence  by  the 
2  Eeyes  (N.  Y.),  229 ;  Isham  v.  Gibbons,  subscribing  witnesses,  of  those  facts  which 
1  Bradf.  Sur.  69;  ante,  21,  notes  («*),  would  make  out, ;)rima^/act«,  a  valid  testa- 
(x^) ;  112  et  seq.  Ihe  course  of  pro-  mentary  instrument,  and  has  left  all  fur- 
cecding,  in  Michigan,  in  a  case  of  con-  ther  evidence  on  the  subject  of  mental 
tested  sanity  of  a  testator,  is  very  fully  and  capacity  to  be  brought  in  by  way  of  an- 
clearly  stated  by  Mr.  Justice  Cooley,  in  swer  to  that  adduced  by  the  contestant 
TafT  V.  Hosmer,  14  Mich.  309,  315-318.  The  evidence  at  the  opening  has  usually 
As  it  very  much  resembles  the  'course  of  been  of  a  formal  character,  and  the  pro- 
proceeding  in  like  cases  in  many  other  ponent  has  confined  himself  to  inqairies  of 
states,  it  may,  perhaps,  properly  be  quoted  a  general  nature  respecting  the  signing  and 
at  considerable  length.  The  learned  judge  attestation,  and  whether,  at  the  time,  the 
says :  "  It  appears  that  the  proponents,  party  appeared  to  understand  the  business 
being  allowed  to  go  forward  with  their  evi.  in  which  he  was  engaged.  He  has  not  been 
dence,  confined  it  to  an  examination  of  required  to  put  in  his  whole  case  on  the 
the  subscribing  witnesses,  who  testified  to  question  of  mental  capacity  before  resting, 
the  formal  execution  of  the  will,  and  that  and  the  cases  are  probably  exceptionid, 
Jackson  [the  testator]  at  the  time  was  of  where  ho  has  gone  beyond  calling  the  sub- 
sound  mind.  The  contestant  then  put  in  scribing  witnesses,  unless  they  failed  to 
evidence  tending  to  show  a  want  of  testa-  testify  to  such  facts  as  would  establish  a 
mentary  capacity,  and  rested  his  case,  prima  facie  case.  So  far  as  the  order  of 
The  proponents  were  then  allowed  by  the  proof  is  concerned,  we  cannot,  in.  the 
court,  against  the  objection  of  the  contest*  least,  doubt  that  this  practice  is  altogether 
ant,  to  go  fully  into  the  question  of  sanity ;  sensible  and  correct.  To  prove  that  the 
not  by  way  of  reply  merely,  but  to  put  in  decedent  was  not  insane,  is  to  prove  that 
affirmative  evidence  as  fully  as  if  the  an  exceptional  state  of  facts  did  not  exist ; 
ground  had  not  been  covered  by  their  evi-  in  other  words,  it  is  to  prove  a  negative ; 
dence  at  the  outset  And  at  the  conclu-  and  on  general  principles  very  slight  evi- 
sion  of  the  proofs,  the  proponents  were  al-  dence  only  should  be  demanded  of  the 
lowed  also,  against  objection,  to  open  and  party  called  upon  to  take  the  burden  of 
close  the  ai^ument.  It  is  inferrible  from  proving  such  a  state  of  facts.  Stephens 
the  record  that  the  judge  did  not  allow  the  v.  Young,  9  Mich.  500.  And  this  evidence 
proponents  to  put  in  the  affirmative  evi-  is  generally  with  entire  propriety  confined 
dence  of  Jackson's  sanity,  after  the  con-  to  the  time  when  the  will  was  executed  ; 
testant  had  rested,  as  a  matter  of  discre-  the  subscribing  witnesses  being  allowed  to 
tion  merely,  but  on  the  ground  of  l^al  express  their  opinions  upon  what  they  ob- 
right    There  can  be  no  doubt  that  the  served  at  that  time,  however  limited  may 

(u)  Chadron  v,  Harris,  Noy  Rep.  12.  Notes  of  Cas.  427,  428 ;  S.  C  1   Robert 

Godolph.  pt  1,  c  21,  s.  1 ;  18  Ym.  Abr.  165;  Taylor  v,  Taylor,  6  Notes  of  Cas. 

Prohibition,  Q.  7;    Evans    o.  Evans,  3  558. 
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matter  is  wholly  of  ecclesiastical  cognizance,  as  the  probate  of 
wills,  although  the  proceedings  of  the  spiritual  court  were  con- 
have  been  their  opportunity  for  obserra-  shown  by  the  proponent  bj  provinf^  a  vast 
tion,  and  not  being  required  to  go  farther,  number  of  new  facts  relating  to  other 
except  upon  cross-examination.  The  de-  times  and  conditions ;  the  testimony  being 
fence  then  takes  the  case,  and  enters  upon  affirmative  in  its  character,  though  directed 
proof  of  the  alleged  incompetency.  But  in  its  inferences  to  the  establishment  of  the 
now,  although  all  the  proofs  are  to  point  negative  fact  of  mental  incompetency.  All 
to  the  decedent's  condition  at  the  moment  rules  of  evidence  are  debigned  to  elicit 
when  the  will  was  executed,  from  the  very  truth ;  and  it  is  obvious  that  to  require  the 
nature  of  the  case  the  evidence  will  almost  proponent  to  anticipate,  at  his  peril,  the' 
always  immediately  diverge  widely  from  case  that  would  be  shown  by  the  defence, 
that  which  has  been  put  in  by  the  prapo-  would,  in  many  cases,  be  equivalent  to  a 
nent,  and  instead  of  being  confined  to  re-  denial  of  justice.  For  although  there 
butting  thepn'7n<S^c/e  case  by  the  observa-  would  still  be  a  right  to  give  rebutting 
tion  of  other  witnesses  at  or  near  the  same  evidence,  this,  in  the  sense  in  which  rebnt- 
period  of  time,  it  will  bring  into  the  case  ting  evidence  must  then  be  understood, 
new  facts,  exceedingly  diversified  in  their  would  be  of  little  value,  since  it  must  be 
character,  relatingto  periods  of  time  widely  confined  to  disproving  the  facts  and  cir- 
apart,  and  which  could  not  possibly  be  cumstances  shown  by  the  defence.  But 
anticipated  in  all  their  particulars  by  the  the  facts  in  snch  a  case  are  only  important 
proponent  when  he  gave  his  testimony,  for  the  inference  to  be  drawn  from  them ; 
The  contestant's  evidence,  instead  of  as-  and  the  inference  must  generally  be  re* 
suming  the  ordinary  features  of  rebutting  butted,  not  by  disproving  those  facts,  but 
evidence,  which  is  generally  directed  to  by  showing  others  from  which  the  contrary 
the  same  point  of  time  as  that  which  it  re-  inference  ia  drawn.  And  what  other  facts, 
buts,  now  brings  before  the  court  the  whole  or  even  what  dass  of  facts,  it  shall  be  im- 
Hfe  of  the  decedent  for  a  long  period  of  portant  to  show,  cannot  be  known  until 
time,  and  a  long  array  of  circumstances  the  defence  is  in,  so  that  if  the  proponent 
not  in  the  least  connected  with  those  stated  should  be  required  to  go  forward  with  all 
by  the  witnesses  in  chief,  except  as  infer-  his  proofs,  he  would  often  be  found  to 
entially  they  may  tend  to  show  that  the  have  occupied  the  time  of  the  court  with 
decedent's  condition  could  not  have  been  evidence  made  immaterial  by  the  course 
what  was  stated  by  those  witnesses,  inas-  subsequently  taken  by  contestant's  proofs,' 
much  as  it  appeared  to  be  diflerent  at  other  and  which  entirely  failed  to  anticipate  the 
periods.  How  wide  shall  be  the  range  of  defence.  In  point  of  fact,  the  evidence 
inquiry  by  the  defence,  is  a  question  ad-  which  the  proponent  puts  in  at  the  outset, 
dressed  to  the  judgment  and  discretion  of  only  answers  to  that  inference  which  the 
counsel,  and  not  at  all  dependent  upon  the  law  draws  in  favor  of  sanity  when  any 
evidence  put  in  by  the  proponent.  It  cov-  other  act  is  in  question ;  and  the  course 
ers  facts,  observations,  and  opinions,  and  which  the  case  assumes  is  not  different 
in  cases  of  difficulty,  not  even  the  contest^  from  what  it  would  be  if  the  proponent 
ant  himself  could  anticipate  before  enter-  could  rest  upon  a  presumption  of  compc^ 
ing  upon  his  case,  the  precise  bounds  it  tency  until  it  was  overthrown  by  the  con- 
would  be  proper  to  set  to  his  inquiries,  or  testant's  proofs.  Where  a  party  claims 
how  far  the  minute  facts  and  apparently  through  a  deed,  which  is  assailed  for  in- 
trivial  circumstances  testified  to  by  one  competency  in  the  grantor,  the  burden  is 
witness  might  make  it  important  to  put  upon  him  to  establish  the  deed ;  but  his 
others  upon  the  stand.  The  defence,  there-  primd  facie  case  is  made  out  when  he  has 
fore,  are  seeking  to  disprove  the  main  fact  put  in  the  formal  proofs  of  execution, 
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trary  to  the  common  law,  yet  no  mandamua  or  prohibition  should 
issue,  (x)  And  if  there  were  an  appeal  to  the  court  of  delegates 
(i,  e.  by  stat.  2  &  3  W.  4,  c.  92,  to  the  queen  in  council),  the 
common  law  judges,  who  were  appointed  members  of  such  court, 
were  bound,  in  such  matters,  by  the  rules  of  the  civilians,  (y) 

But  it  must  not  be  supposed  that,  by  the  ecclesiastical  law,  two 
witnesses  were  required  to  each  particular  fact,  nor  to  every  part 
of  a  transaction  ;  for  it  often  happened,  that  to  the  contents  of  a 
will,  or  to  instructions,  there  was  only  one  witness,  —  the  confi- 
dential solicitor,  or  other  drawer  ;  but  there  were,  and  must  have 
been,  adminicular  circumstances  to  the  transaction ;  such  as  the 
expressed  wishes  of  the  testator  to  make  his  will,  the  sending  for 
the  drawer  of  it,  his  being  left  alone  with  the  deceased  for  that 
known  purpose,  some  previous  declarations  or  subsequent  recog- 
nitions, some  extrinsic  circumstances,  in  short,  showing  that  a  tes- 
tamentary act  was  in  progress,  and  tending  to  corroborate  the  act 
itself,  (a) 

*  In  Moore  v.  Paine,  (a)  the  testatrix  was  entirely  blind ;  there 
were  three  subscribing  witnesses  to  the  will,  but  only  one  of  them 
(viz,  the  writer,  who  was  of  entire  credit,  and  wholly  unconcerned 
as  to  the  event  of  the  suit)  could  account  for  the  instructions,  for 

these  being  snpplemented  by  the  I^al  in-  or  conetrae  the  act  of  parliament  other- 

ference  of  competency.    If  the  defence  wise  than  the  common  law  requires.  Jnxon 

then  gives  evidence  tending  to  show  men-  v,  Byron,  2  Lev.  64 ;  1  Show.  172;  Carth. 

tal  unsoundness,  the  plaintiff  cannot  be  142 ;  Full  v,  fiutchins,  Cowp.  424 ;  Bree- 

precluded  from  going  fully  into  the  ques-  den  v.  Gill,  1  Ld.  Raym.  221 ;   Gould  v. 

tion  with  his  proofs,  by  the  fact  that  at  the  Gapper,  5  East,  845  ;  Com.  Dig.  Prohibi- 

outset  a  case  was  made  in  his  behalf  which  tion,  G.  23;  B.  N.  P.  219 ;  1  Bobert  174. 

covered  that  point."    See  ante,  21,  note  (y)  Twaites  v.  Smith,  I  P.  Wma.  10. 

(2*) ;  past,  360,  note  (u) ;  Kemp^ey  v.  Mc-  [In  Hastings  o.  Rider,  99  Mass.  625,  Gray 

Ginniss,  21  Mich.  123, 148, 149;  Beaubien  J.  said:  "Evidence  in  probate  cases  in 

r.  Cicotte,  12  Mich.  459,  and  numerous  this  commonwealth  is  regulated  by  the 

cases  there  cited;  Aiken  v.  Weckerly,  19  common  law,  which  has  not  adopted  the 

Mich.  482.]  looser  practice,  derived  from  the  civil  law, 

(x)  Shatter  v.  Friend,  1  Show.  172;  S.  of  the  ecclesiastical  courts  upon  this  sub- 

C.  Carth.   142 ;    Anon.   1    Freem.  290 ;  ject.    Eveleth  o.  Eveleth,  15  Mass.  307 ; 

Breeden  V.  Gill,  1  Ld.  Raym.  221.    But  if  Wright  v.  Tatham,  5  CI.  &  Fin.  670." 

a  matter  cognizable  at  common  law  arises  See  Peebles  r.  Case,  2  Bradf.  Snr.  226.] 

incidentaUy  in  an  ecclesiastical  suit,  as  (<)  Theakston  v.Marson,  4  Hagg.  314; 

where  the  construction  of  an  act  of  parlia-  1  Robert.  173.    See  Mackensie  v.  Yeo,  3 

ment   comes   in   question,  a   release   is  Curt   125 ;   In  the  Goods  of  Winter,  4 

pleaded,  &c  the  ecclesiastical  court  shall  Notes  of  Gas.  147 ;  Farmer  v.  Brock,  Dea. 

be  prohibited,  if  they  proceed  to  try  con-  &  Sw.  187 ;  [In  the  Matter  of  the  Will  of 

traiy  to  the  rules  and  customs  of  the  com-  John  KeUum,  52  N.  Y.  517.] 

mon  law ;  as  if  they  refuse  one  witness,  (a)  2  Cas.  temp.  Lee,  595. 

[344] 


CH.  n.  §  v.]  EVIDENCE  IN  TESTAMENTARY  CAUSES.  889 

the  reading  of  the  will  to  the  testatrix,  and  her  approbation  of 
it,  and  for  the  identity  of  the  paper ;  the  other  two  only  deposing 
to  the  publication  of  it  by  her  as  her  will,  but  they  did  not  hear 
it  read  to  her,  nor  did  they  know  the  contents  of  it.  The  ca- 
pacity of  the  testatrix  was  fully  proved,  and  that  she  had  made 
a  former  will,  which  differed  from  this  chiefly  in  the  quantum  of 
the  legacies,  which  were  smaller  in  that  than  in  this.  And  Sir 
George  Lee  was  clearly  of  opinion  that  this  will  was  sufficiently 
proved ;  and  the  learned  judge  observed,  that  the  proof  of  wills 
with  us  is  by  the  jus  gentium^  and  by  that  law  one  witness  is 
sufficient.  There  should  be,  indeed,  some  adminicular  proof  to 
corroborate  the  witness,  which,  in  the  present  case,  arose  from  the 
conformity  of  the  former  to  the  present  will,  and  from  a  declara- 
tion which  it  appeared  in  evidence  the  deceased  had  made,  that 
she  believed  some  of  her  relations  did  not  approve  of  her  will, 
which  was  some  sort  of  recognition  of  this  will.  This  cause  was 
appealed  to  the  delegates,  where  the  sentence  was  confirmed. 

And  now,  by  court  of  probate  act,  1857  (21  &  22  ^Jourt^f 
Vict.  c.  77,  8.  33),  "  The  rules  of  evidence  observed  in  act,  1867, 
the  superior  court  of  common  law  at  Westminster  shall  Rules  of 
be  applicable  to  and  observed  in  the  trial  of  all  ques-  common  ^ 
tions  of  fact  in  the  court  of  probate."  (a^  toTe'^ob^ 

Upon  the  principle  above  stated,  it  was  held  that  the   wrved.. 
question  of  the  competency  of  witnesses  was  to  be  de-  Compe- 
cided  according  to  the  rules  of  the  ecclesiastical,  and  not  witnesseB. 
of  the  common  law.     Thus,  in  the  case  of  Twaites  v.  Smith,  (() 
there  was  an  appeal  to  the  delegates  from  the  prerogative  court  of 
York;  and  the  ground  of  appealing  was,  that  the  testimony  of 
the  children  of  the  residuary  legatee  had  been  *  admitted,  who» 
by  the  ecclesiastical  law,  are  incompetent,  and  the  judges  dele^ 
gate,  being  of  opinion  that  the  rule  of  that  law,  and  not  of  the 
common    law,    must    prevail,   reversed    the   sentence   given   at 
York. 

By  Stat.  1  Vict.  c.  26,  s.  17,  it  is  enacted,  ^^  That  no  person  shall, 
on  account  of  his  being  an  executor  of  a  will,  be  incompe-  Compe- 
tent  to  be  admitted  a  witness  to  prove  the  execution  of  executor. 

(a^)  [See  the  remarks  of  the  jadg^,  upon  701,   702>  719,  726,  729,  748,  749,  768, 

the  authority  of  the  rules  of  the  ecclesias-  769.] 

tical  court  in  the  courts  of  common  law,  in  (6)  1  P.  Wms.  10. 
Wright  V.  Tatham,  5  Gl.  &  Fin.  670,  692, 

[845] 
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1  Vict.  such  will,  or  a  witness  to  prove  the  validity  or  invalidity 
^    '  thereof."  (61) 

This  section  rendered  an  executor,  who  was  also  entitled  to  a 
legacy  in  that  character,  a  competent  witness  to  support  the  will, 
Compe-       1^  ^®  ^^  released  his  legacy.  (<?) 

tency  of  And  now,  by  Stat.  6  &  7  Vict.  c.  85  (which  was  held 

and  parties  to  apply  to  proceedings  in  the  ecclesiastical  court),  (ii) 
Yict.  c.  85,  competency  is  conferred  on  interested  witnesses  gener- 
Vict  c.  99,  ally ;  and  by  stat.  14  &  15  Vict.  c.  99,  s.  2,  on  parties 
17  Vfet.^ '  *o  suits ;  and  by  stat.  16  &  17  Vict.  c.  88,  s.  4,  on  hus- 
^  ^'  band  and  wives  of  parties,  (d^) 

(&i)  [Harper  v.  Harper,  1  N.  Y.  Sap.  Ct.  with  each  other;  and  the  conviction  of  a 
851.  An  executor  named  in  a  will  is  in  witness  of  any  crime  may  he  shown  to 
Massachusetts  not  only  a  competent  sab-  affect  his  credibility.  A  party  to  a  cause 
scribing  witness  tliereto,  bat  he  may  also  who  shall  call  the  adverse  party  as  a  wit- 
testify  in  support  thereof,  under  recent  ness,  shall  be  allowed  the  same  liberty 
statutes,  although  he  has  not  declined  the  in  the  examination  of  such  witness  as  ia 
trust.  Wyman  v.  Symmes,  10  Alien,  153;  now  allowed  upon  cross-examination.  St. 
Sears  v.  Dillingham,  12  Mass.  358.  See  Mass.  1870,  c.  393,  §§  l,  3.  4.  See  Metier 
Dieterich's  Estate,  1  Tuck.  (N.  Y.)  Sur.  v.  Metier,  3  C.  E.  Green  (N.  J.),  270,  276; 
129 ;  Levy's  Estate,  1  Tuck.  (N.  Y.)  Sur.  S.  C.  4  C.  E.  Green  (N.  J.),  457  ;  Harrison 
S7;  McDonough  v.  Lobhglin,  20  Barb.  v.  Johnson,  3  C.  E.  Green  (N.  J.),  420; 
238;  Pruyn  v,  Brinkerhoff,  7  Abb.  Pr.  Bird  v.  Davis,  1  McCarter  (N.  J),  467; 
(N.  S.)  400;  S.  C.  57  Barb.  176 ;  Haus  t;.  Marlott  v.  Warwick.  3  C.  E.  Green  (N. 
Palmer,  21  Pcnn.  St.  298  ;  Post  v.  Avery,  J.),  108 ;  Doody  v.  Pierce,  9  Allen,  141 ; 
5  Watts  &  S.  510;  Filson  v.  Filson,  Bailey  r.Myrick,  52  Maine,  132;  Wobum 
8  Strobb.  288;  Workman  v.  Dominick,  3  v.  Henshaw,  101  Mass.  193;  Wyman  9. 
Strobh.  589;  Morton  v.  Ingram,  11  Ircd.  Symmes,  10  Allen,  153;  1  Dan.  Ch.  Pr. 
368;  Moore  V.  Allen,  5  Ind.  521.]  (4th    Am.  ed.)    886,  and    notes;    Com- 

(c)  Mnnday  t;.  Slaughter,  Prerog.  1839,  monwealth  v.  Hall,  4  Allen,  305;  Com- 

S  Curt.  72.    [See  Harleston  v.  Corbett,  12  monwealth  v.  Gorham,  99  Mass.  420.    As 

Rich.  Law  (S.  Car.),  604.]  to  what  are  to  be  considered  private  con- 

{d)  Burder  v,  Hodgson,  4  Notes  of  Cas.  versations    between    husband    and  wife, 

491 ;  Sanders  v.  Wigston,  5  Notes  of  Cas.  within  the  exclusion  of  the  above  statute, 

78,  83,  84;  S.  C.  1  Robert.  460;  Cullnm  see  French  v.  French,  14  Gray,  186,  188; 

p.  Seymoar,  1  Robert.  772,  by  Sir  H.  J.  Robinson  t^.  Talmadge,  97  Ma».171.  The 

Fust.  above  statute  of  Massachusetts  (§  2)  pro- 

{d^)   [See  Lawyer  v.  Smith,  8  Mich,  vldes  that  nothing  in  the  act  shall  ap- 

411 ;  Montgomery  v.  Perkins,  2  Met.  (Ky.)  ply  to  the  attesting  witnesses  to  a  will  or 

448;  Harper  v.  Harper,  1  N.  Y.  Sup.  Ct.  codicil;  but  it  seems  that  the  exception  is 

851.    By  a  late  statute  of  Massachusetts,  restrained  in  its  operation  to  cases  where 

no  person  of  sufficient  nnderstanding  shall  the  attesting  witnesses  are  acting  strictly 

be  excluded  from  giving  evidence  as  a  wit-  in  that  capacity.    Wyman  v.  Symmes,  10 

ness  in  any  civil  proceeding,  in  court,  or  Allen,  153.    See  Cornwell  v.  Wooley,  47 

before  a  person   having  authority  to  re-  Barb.  327.    By  recent  legislation  in  many 

ceive  evidence ;  subject  to  the  qualification  other  states,  interest  no  longer  disqualifies 

that  neither  husband  nor  wife  shall  be  al-  a  person  to  testify  as  a  witness.    Bat  in 

lowed  to  testify  as  to  private  conversations  states  where  there  has  been  no  snch  legta- 
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By  Stat.  17  &  18  Vict.  c.  47,  "  In  any  suit  or  proceeding  de- 
pending in  any  ecclesiastical  court  in  England  or  Wales,   17&  18 
the  court  (if  it  shall  think  fit)  may  summon  before  it   wuncues 
and  examine,  or  cause  to  be  examined,  witnesses   by   JJi'^n^oncd 
word  of  mouth,  and  either  before  or  after  examination  ?nd  exam- 

,  ,  ined  wed 

by  deposition  or  affidavit;  and  notes  of  such  evidence  voce. 
shall  be  taken  down  in  writing  by  the  judge  or  registrar,  or  by 
such  other  person  or  persons,  and  in  such  manner,  as  the  judge 
of  the  court  shall  direct."  • 

And  now,  by  stat.  20*4  21  Vict.  c.  77,  s.  81,  "  Subject  to  the 
regulations  to  be  established  by  such  rules  and  orders  Mode  of 
as  aforesaid,  the  witnesses,  and  where  necessary,  the  par-  taking  evi- 
ties,  in  all  contentious  matters,  where  their  attendance  matters 
can  be  had,  shall  be  examined  orally  by  or  before  the  court  of 
judge  in  open  court ;  (d^)  provided  always,  that,  subject  ^^^  1357, 
to  any  such  regulations  *  as  aforesaid,  the  parties  shall  ^'  ^^* 
be  at  liberty  to  verify  their  respective  cases,  in  whole  or  in  part, 
by  affidavit,  but  so  that  the  deponent  in  every  such  affidavit  shall, 
on  the  application  of  the  opposite  party,  be  subject  to  be  cross- 
examined  by  or  on  behalf  of  such  opposite  party,  orally  in  open 
court  as  aforesaid ;  and  after  such  cross-examination  may  be  re- 
examined, orally  in  open  court  as  aforesaid,  by  or  on  behalf  of  the 
party  by  whom  such  affidavit  was  filed." 

And  by  sect.  32,  it  is  provided  "  That  where  a  witness  in  any 
such  matter  is  out  of  the  jurisdiction  of  the  court,  or  Sect.  82. 
where,  by  reason  of  his  illness  or  otherwise,  the  court  issue  com- 
shall  not  think  fit  to  enforce  the  attendance  of  the  wit-  ^I'^ToMen 
ness  in  open  court,  it  shall  be  lawful  for  the  court  to  [^iJon^f 
order  a  commission  to  issue  for  the  examination  of  such   witnesses 

abroad  or 

Witness  on  oath,  upon  interrogatories  or  otherwise,  or  if  who  are 
the  witness  be  within  the  jurisdiction  of  the  court  to  attend. 
order  the  examination  of  such  witness  on  oath,  upon  interrogato- 
ries or  otherwise,  before  any  officer  of  the  said  court,  or  other 
person  to  be  named  in  such  order  for  the  purpose ;  and  all  the 
powers  given  to  the  courts  of  law  at  Westminster  by  the  acts  of 
the  thirteenth  year  of  King  George  the  Third,  chapter  sixty-three, 
and  of  the  first  year  of  King  William  the  Fourth,  chapter  twenty- 

lation,  the  same  rule  as  to  the  incompe-  (cP)  [This  Is  generally  the  mode  of  ex- 
tencj  of  witnesses  from  interest,  governs,  amtning  the  witnesses  and  parties  in  all 
in  the  probate  of  wiUs,  as  in  other  cases.]     cases  in  the  American  States.] 
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two,  for  enabling  the  courts  of  law  at  Westminster  to  issue  com- 
missions and  give  orders  for  the  examination  of  witnesses  in  actions 
depending  in  such  courts,  and  to  enforce  such  examination,  and 
all  the  provisions  of  the  said  acts,  and  of  any  other  acts  for  en- 
forcing or  otherwise,  applicable  to  such  examination,  and  the  wit- 
nesses examined,  shall  extend  and  be  applicable  to  the  said  court 
of  probate,  and  to  the  examination  of  witnesses  under  the  com- 
missions and  orders  of  the  said  court,  and  to  the  witnesses  exam- 
ined, as  if  such  courts  were  one  of  the  courts  of  law  at  West- 
minster, and  the  matter  before  it  were  an  action  pending  in  such 
court." 

Attesting  ^^^  general  rule  is,  that  if  a  party  be  put  to  proof  of 
witnesses:    a  ^u^  he  must  examine  the  attesting  witnesses.  ((P) 

{<P)  [These  witnesses  are  placed  around  Snr.  42 ;  antet  103,  note  (w).  See,  howerer, 

the  testator  to  ascertain  and  judge  of  his  as  to  the  rule  in  Pennsjlvania,  Weigel  o. 

capacity,  an4,  to  see  that  no  fraud  is  prac-  Weigel,  5  Watts,  486;  Mullen  v.  M'Kelyy, 

tised  upon  him  in  the  execution  of  his  5  Watts,  399.    Although  the  testimony  of 

will ;  and  the  heir  or  other  person  inter-  the   subscribing  witnesses  is  entitled  to 

ested  has  a  right  to  insist  on  the  testimony  great  weight,  it  is  by  no  means  conclusire, 

of  all  the  witnesses  if  they  are  alive  and  but  may  be  rebutted   by  other  eridenoe. 

within  reach  of  the  process  of  the  court.  Orser  v.  Orser,  24  N.  T.  51 ;  Cilley  r.  Cilley, 

Chase  t;.  Lincoln,  3  Mass.  236,  237;  2  34  Maine,  163»  164;  Harper  v.  Harper,  1  N. 

Greenl.  Ev.  §§  691, 692  ;  Brown  r.  Wood,  Y.  Sup.  Ct.  351, 356.    It  is  universally  con- 

17  Mass.  72,  73;  Sears  v.  Dillingham,  12  ceded  that  the  subscribing  witnesses  to  a 

Mass.  358 ;  McKeen  u.  Frost,  46  Maine,  will  may  testify  to  their  opinion  respect- 

239,  244,  245  ;   Patten   v.  Tallman,  27  ing  the  soundness  of  the  testator's  mind  at 

Maine,  29 ;  Bailey  V.  Stiles,  1   Green  Ch.  the  time  of  executing  his  will.    Robinson  o. 

231,  232;    Rush  v,  Famell,  2  Harring.  Adams,  62  Maine,  369,  409;  Gerrish  v. 

448 ;  Jones  v,  Arterbum,  11  Humph.  97 ;  Nason,  22  Maine,  441 ;  Cilley  v,  Cilley,  34 

Apperson  v.  Cottrell,  3  Porter,  51 ;  Nalle  Biaine,  162, 163 ;  Brooks  v.  Barrett,  7  Pick. 

V.  Fen  wick,  4  Rand.  585;  Jackson  t;.yick-  94;  Poole  v,  Richardson,  3  Mass.  330; 

ory,  I  Wend.  406 ;  Fetherly  t;.  Waggoner,  Duffield  r.  Morris,  2  Harring.  375  ;  Potts 

1 1  Wend.  599 ;   Smith  r.  Jones,  6  Rand.  t^.  House,  6  Geo.  324 ;  Logan  v.  McGinnis, 

32;   Lord   Carrington   v,  Payne,  5  Ves.  12  Penn.St.27;  Dewitt  ».Barley,  17N.  Y. 

(Perkins's  ed.)  404,  and  cases  in  note  (a) .  340;  Campbell  J.  in  Beaubien  v.  Cicotte, 

Poole  V.  Richardson,  3  Mass.  330;   Duf-  12  Mich.  459,  495;  Clapp  v.  Fullerton.  34 

field  r.  Morris,  2  Hairing.  375  ;  Scribner  v.  N.  Y.  190,  194.    The  reason  why  subscrib- 

Crane,  2  Paige,  147 ;  Heyward  v.  Hazard,  ing  witnesses  are  allowed  to  testify  to 

1  Bay,  335 ;   Brown  v.  Luckett,  4  How.  their  opinion  of  the  testator's  sanity,  as 

(Miss.)  482 ;  Harrison  v.  Rowan,  3  Wash,  given  by  Gray  J.  in  Hastings  v.  Rider,  99 

C.  C.  482  ;  Field's  Appeal,  36  Conn.  278.  Mass.  624,  is  "because  that  is  one  of  the 

But  it  is  not  necessary  that  each  witness  facts  necessary  to  the  yalidity  of  the  will, 

should  be  able  to  testify  that  all  the  formal-  which  the  law  places  them  around  the  tes- 

ities  required  for  the  attestation  of  the  will  utor  to  attest  and  testily  to."  See  Field's 

were  complied  with.  Janncey  v.  Thome,  2  Appeal,  36  Conn.  279,  280.     It  is  not» 

Barb.  Ch.  40;  Newhouse  v.  Godwin,  17  however,  necessary  to  the  establishment 

Barb.  236 ;  Weir  r.  Fitzgerald,  2  Bradf.  of  the  will  that  the  subscribing  witnesses 
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But  since  the  passing  of  the  court  of  probate  act,  1857,  *  sec- 

shoald  give  their  opinions  upon  that  point,  of  the  English  eccIeBiastical  courts  upon 
Cillej  u,  Ciilej,  34  Maine,  162.  In  Maa-  this  subject.  Eveleth  v.  Eveieth,  15  Mass. 
sachusetts  the  opinions  of  none  others,  307 ;  Wright  v.  Tatham,  5  CI.  &  Fin.  675." 
except  experts  and  subscribing  witnesses,  In  New  Hampshire  the  opinions  of  wit- 
concerning  the  sanity  of  the  testator,  are  neeses,  not  experts,  and  who  are  not  sub- 
admissible  in  evidence.  In  Common-  scribing  witnesses,  concerning  the  sanity 
wealth  V.  Wilson,  1  Gray,  339,  Shaw  C.  of  the  testator,  are  not  admissible  in  evi- 
J.  said  :  **  Subscribing  witnesses  to  a  will,  dence.  Boardman  v.  Woodman,  47  N.  H. 
being  the  witnesses  chosen  by  the  testator,  ISO;  State  v.  Pike,  49  N.  H.  399.  In 
are  allowed  to  state  their  opinion  as  to  his  Robinson  v.  Adams,  62  Maine,  369,  409, 
sanity.  But  other  witnesses,  not  experts,  it  having  been  insisted  that  to  lay  the 
are  not  permitted  to  state  their  opinion,  foundation  for  allowing  the  subscribing 
even  if  they  first  state  the  facts  and  cir-  witnesses  to  a  will  to  testify  as  to  their  be- , 
camstances  on  which  it  is  founded.  This  lief  and  opinion  regarding  the  soundness 
distinction  has  been  long  established  in  of  the  mind  of  the  testator  at  the  time  of 
this  commonwealth  and  uniformly  adhered  executing  the  will,  all  the  facts  transpiring 
to."  See  Poole  v.  Richardson,  3  Mass.  at  the  time,  all  that  was  said  and  done, 
330;  Needham  o,  Ide,  5  Pick.  510;  Com-  and  ail  the  premises  from  which  the  con- 
mon wealth  v.  Fairbanks,  2  Allen,  511  ;  elusion  was  drawn,  must  be  stated,  Kent 
Hastings  v.  Rider,  99  Mass.  624,  625 ;  J.  said :  "  We  do  not  so  understand  the 
Boardman  v.  Woodman,  47  N.  H.  133,  rule  or  the  practice.  It  is  the  fact  of  be- 
134;  State  v.  Pike,  49  N.  H.  399;  Gehrke  ing  a  witness  to  the  will,  that  gives  this 
V,  State,  13  Texas,  568.  In  Hastings  v.  right  to  ask  his  opinion  of  the  soundness 
Rider,  99  Mass.  624,  625,  Gray  J.  said :  of  mind  of  the  testator.  It  may  be  given, 
*'  But  other  witnesses  [than  attesting  wit-  although  the  witness,  was  suddenly  called 
nesses],  having  no  peculiar  skill  or  profes-  in,  and  heard  only  the  request  to  sign  and 
sjonal  experience,  can  testify  only  to  facts  the  declaration  of  its  being  his  last  will.  It 
within  their  own  knowledge,  from  which  is  undoubtedly  true  that  all  the  facts  seen 
the  condition  of  mind  may  be  inferred,  or  known  by  the  witness  at  the  time  are 
and  are  not  permitted  to  state  whether  in  proper  subjects  of  inquiry  by  either  paity, 
their  opinion,  though  derived  from  per-  and  it  is  proper  that  they  should  be.  But 
sonal  observation,  a  certain  person  was  it  is  not  legally  necessary  that  all  should 
sane  or  insane  at  a  particular  time.  Town-  be  detailed  by  the  wimess,  if  not  asked 
send  V.  Pepperell,  99  Mass.  40.  The  by  either  party,  before  he  can  give  his 
reasons  upon  which  these  statements  are  opinion."  See  Cilley  t;.  Cilley,  34  Maine, 
excluded  are,  that  they  are  not  of  facts,  162.  The  weight  and  force  to  be  given  to 
but  opinions,  of  those  having  no  peculiar  the  opinion  of  a  subscribing  witness  will 
duty  or  capacity  to  form  them,  upon  a  depend  upon  his  opportunities  of  observa- 
matter  requiring  special  knowledge  and  tion  and  his  intelligence,  the  same  as  in  the 
skill  to  judge  of  intelligently,  as  to  which  case  of  any  other  witness.  See  Turner  v. 
every  unskilled  witness  has  a  different  Cheesman,  15  N.  J.  243,  remarks  of  Green 
standard,  and  which  can  be  quite  as  well  Ch. ;  Stevens  v.  Vancleve,  4  Wash.  C.  C. 
understood  by  the  court  or  jury  from  262 ;  Scribner  v.  Crane,  2  Paige,  147 ;  Har- 
proof  of  the  details  of  the  acts  and  con-  per  v.  Harper,  1  N.  Y.  Sup.  Ct.  351,  355, 
duct  of  the  person  whose  mental  capacity  356.  In  many  of  the  states  the  opinions  of 
is  in  question.  Evidence  in  probate  cases  persons,  speaking  from  personal  knowl- 
in  this  commonwealth  is  regulated  by  the  edge  and  observation  of  the  conduct,  man- 
common  law,  which  has  not  .adopted  the  ners,  and  conversation  and  appearance  of 
looser  practice,  derived  from  the  civil  law,  the  testator  whose  sanity  is  in  question, 

[847] 
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"°r  T^cidl  ^^^^  ^^'  ^^^  ^*  ^®  ^^^  necessary  to  call  both  the  attesting 

both.           witne^sses  to  prove  the  execution ;.  for  in  the  courts  of 

though  not  subscribing  witnesses,  are  held  or  obeenration  often  exist  in  expressions 
admissible  on  the  question  of  the  sanity  of  and  appearances  incapable  of  reprodnc- 
the  testator  ;  but  such  witnesses  must  tion,  even  by  an  accomplished  mimic,  and 
state  the  facts  on  which  their  opinions  are  yet  dedsive  to  any  intelligent  eye- witness." 
founded.  Beaubien  i^.  Cicotte,  12  Mich.  See  per  Coleridge  J.  in  Wright  v.  Tatham, 
459.501,502.  In  this  case  Campbell  J.  5Cl.&Fin.690,691  ;perAlderson  B.in  S. 
said:  "This  rule  does  not  require  the  C.  pp.  720,  721.  See,  also,  the  remarks  of 
witnesses  to  describe  what  is  not  suscep-  Sargent  J.  upon  this  point  in  Boardman  v. 
tible  of  description,  nor  to  narrate  facts  Woodman,  47  N.  H.  120,  133.  The  an- 
enough  to  enable  a  jury  to  form  an  opin-  thorities  are  very  numerous  which  sustain 
ion  from  these  alone.  This  would  be  or  countenance  the  admissibility  of  the 
impossible ;  and  if  it  could  be  done  there  opinions  of  the  witnesses  in  such  cases, 
would  be  no  occasion  for  any  opinion  from  See  Clary  v.  Clary,  2  Ircd.  78;  Clark  v. 
the  witnesses.  It  is  a  matter  of  daily  ex-  State,  12  Ohio,  483  ;  Potts  v.  House,  6 
perience  that  the  opinion  of  an  intelligent  Geo.  324;  Bicken  v.  Johnson,  7  Geo.  484 ; 
and  familiar  eje-witnese  is  the  only  satis-  Dunham's  Appeal,  27  Conn.  192 ;  Norris  v. 
factory  means  of  ascertaining  mental  con-  State,  16  Ala.  776 ;  Powell  v.  State,  25  Ala. 
dition,  or  disposition,  or  expression,  or  21 ;  Roberts  v.  Trawick,  13  Ala.  68;  Wat- 
any  other  of  those  impalpable  but  impor-  son  v.  Anderson,  13  Ala.  302;  Floreyv. 
tant  facts  upon  which  men  rest  in  dealing  Florcy,  24  Ala.  241  ;  Wilkinson  v.  Mose- 
with  each  other.  There  is  no  substitute  ley,  30  Ala.  562 ;  Hughes  v.  Hughes,  31 
for  personal  observation.  But  if  witnesses  Ala.  519;  Grant  v.  Thompson,  4  Conn, 
were  not  compellable  to  state  such  facts  as  203 ;  Kinne  v.  Kinne,  9  Conn.  102 ;  Corn- 
are  tangible,  there  would  be  no  means  of  stock  v.  Hadlyme,  8  Conn.  265 ;  Porter 
testing  their  truthfulness.  When  they  t;.  Peqnonnoc  Manof.  Co.  17  Conn.  249; 
Rtate  visible  and  intelligible  appearances  Townshend  v.  Townshend,  7  Gill,  10; 
and  acts,  others  who  had  the  same  means  Dorsey  v.  Warfield,  7  Md.  65 ;  People  u, 
of  observation  may  contradict  them,  or  Sandford,  43  Cal.  29;  Eyerman  v,  Shee- 
show  significant  and  explanatory  facts  in  ban,  52  Missou.  221 ;  Lester  v.  Pittsford,  7 
addition,  and  if  their  story  is  fabricated,  Vt.  158  ;  Morse  t;.  Crawford,  17  Vt.  499; 
or  if  they  describe  facts  having  a  medical  Denio  J.  dissenting,  in  Dewitt  v.  Barley, 
explanation,  medical  experts  may  detect  17  N.  Y.  340;  S.  C.  9  N.  T.  371  ;  Culver 
folschood  in  inconsistent  symptoms,  or  de-  v.  Haslam,  7  Barb.  314;  Dela6eld  v. 
termine  how  far  the  symptoms  truly  given  Parish,  25  N.  Y.  9 ;  Clapp  v.  FuUerton, 
have  a  scientific  bearing.  In  the  United  34  K.  Y.  190;  Gardiner  v.  Gardiner,  34 
States,  the  authorities  all  require  the  wit-  N.  Y.  155;  Hewlett  v.  Wood,  55  N.  Y. 
ness  to  state  such  facts  as  he  can,  in  order  634,  636 ;  Real  v.  People,  42  N.  Y.  270 ; 
that  the  jury  may  be  better  enabled  to  de-  Doe  v.  Reagan,  5  Blackf.  217;  Ken- 
termine  the  value  of  his  opinions, — stress  worthy  v.  Williams,  5  Ind.  375 ;  Leach  v, 
being  of  course  laid  upon  his  opportunities  Prebster,  39  Ind.  492 ;  Indianapolis  v. 
of  judging.  In  many  cases  the  facts  which  Huffer,  30  Ind.  235 ;  Eempsey  v.  McGin- 
can  be  described  will  be  very  significant  to  a  niss,  21  Mich.  137;  Rogers  p.  Walker,  6 
jury,  while  there  are  many  facts  susceptible  Penn.  St.  371 ;  Wilkinson  v.  Pearson,  23 
of  a  different  interpretation,  from  which  a  Penn.  St.  117;  Blocker  v.  Hosteller,  S 
jury  could  obtain  no  light  whatever  with-  Grant  (Penn.)  Cas.  288  ;  Rambler  v. 
out  the  aid  of  the  witness's  judgment.  The  Tryon,  7  Serg.  &  R.  90 ;  Baldwin  v.  State, 
strongest  indications  of  mental  weakness  12  Minn.  223;  McDougall  9.  McLean,  1 

(«}  See  ante,  344. 
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law  the  execution  of  a  will  may  be  proved  by  calling  one  only  of 
the  attesting  witnesses.  (/) 

Wins.  (N.  Car.)  120 ;  Gibeon  o.  Gibson,  9  Taylor  v.  Grand  Trunk  R.  R.  Co.  48  N. 
Tei^r,  329.  The  above  rale  of  admis-  H.  304  ;  Hackett  v.  Boston  &c.  R.  R.  Co. 
ability  ia  ablj  supported  by  the  earnest  35  N.  H.  390 ;  Commonwealth  v.  Dorsey, 
and  yigoroQS  reasoning  of  Mr.  Justice  Doe  103  Mass.  412.  In  Baxter  v.  Abbott,  7 
in  his  exhaustive  dissenting  opinion  in  the  Gray,  71,  79,  Thomas  J.,  speaking  in  re- 
case  of  State  V.  Pike,  49  N.  H.  399,  408,  gard  to  the  trial  of  an  issae  of  sanity,  said : 
where  numerous  additional  cases  will  be  "If  it  were  a  new  question,  I  should  be 
found  cited.  And  so  in  Massachusetts,  disposed  to  allow  every  witness  to  give  his 
in  the  recent  case  of  Commonwealth  v.  opinion,  subject  to  cross-exam iuation  upon 
Stnrtivant,  117  Mass.  122,  will  be  found  a  the  reasons  upon  which  it  is  based,  his 
learned .  and  exhaustive  opinion  by  Mr.  degree  of  intelligence,  and  his  means  of 
Justice  Endicott,  in  which  it  is  maintained  observation.  It  is  at  least  unwise  to  in- 
witb  great  force  of  reasoning  and  illustra-  crease  the  existing  restrictions."  In  this 
tton  that  "  the  exception  to  the  general  case  it  was  decided  that,  upon  the  trial  of 
rule,  that  witnesses  cannot  give  opinions,  an  issue  of  the  sanity  of  a  testator,  a  phy- 
is  not  con6ned  to  the  evidence  of  experts  sician  who  had  practised  for  many  years  in 
testifying  on  subjects  requiring  special  his  neighborhood,  and  had  at  times  been 
knowledge,  skill,  or  learning ;  but  includes  hia  medical  adviser,  and  who  saw  and  con- 
the  evidence  of  common  observers,  testi-  versed  with  him  a  short  time  bcfuro  the 
fying  to  the  results  of  their  observation  making  of  his  will,  is  competent  to  state  bis 
made  at  the  time  in  regard  to  common  opinion  of  the  testator's  sanity,  thou(;h  he 
appearances  or  facts,  and  a  condition  of  is  not  an  expert  on  the  subject  of  insanity, 
things  which  cannot  be  reproduced  and  But  see  Commonwealth  v.  Rich,  14  Gray, 
made  palpable  to  a  jury.  Such  evidence  335 ;  and  Commonwealth  v.  Fairbanks,  2 
has  been  said  to  be  competent  from  neces-  Allen,  51 1.  In  the  recent  case  of  Hastings 
sity,  on  the  same  ground  as  the  testimony  v.  Rider,  99  Mass.  622,  this  poifit  waa 
of  experts,  as  the  only  method  of  proving  again  before  the  court  and  it  was  decided 
certain  facts  essential  to  the  proper  ad-  that  the  opinions  of  physicians  who  at- 
ministraiion  of  justice.  Nor  is  it  a  mere  tended  the  testator  professionally  during  a 
opinion  which  is  thus  given  by  a  witness,  sickness  in  which  he  executed  his  will, 
but  a  conclusion  of  fact  to  which  his  judg-  are  admissible  in  evidence  as  to  his  men- 
ment,  observation,  and  common  knowl-  tal  capacity  to  make  a  will  immediately 
edge  baa  led  him  in  regard  to  a  subject-  before  and  after  its  actual  execution,  ac- 
matter  which  requires  no  special  learning  companicd  by  statements  of  the  symptoms 
or  experiment,  but  which  is  within  the  and  appearances  on  which  such  opinions 
knowledge  of  men  in  general."  Many  11-  were  based ;  although  they  were  not  family 
lustrativc  cases  are  cited  in  the  opinion,  physicians  of  the  testator,  nor  had  made 

(/)  Belbin  p.  Skeats,  1  Sw.&Tr.  148;  Benn  i;.  Milton,   7    Halst.  70;  Dan  v, 

Forster  v.  Forster,  33  L.  J.,  P.  M.  &  A.  Brown,  4  Cowen,  483  ;  Jackson  t^.  Betts, 

113;  [Crusoe  v,  Butler,  36  Misa.  (7  Geo.)  6  Cowen.  377  ;  Field's  Appeal,  36  Conn. 

150;  1   Grcenl.  £v.  §  694;  McKeen  v.  277,278.]   But  where  the  party  proponnd- 

Frost,  46  Maine,  247 ;  Comwell  v.  Wooley,  ing  a  will,  in  a  contested  suit  called  one 

I  Abbott  Ct.  App.  Dec.  441  ;  S.  C.  43  of  the  attesting  witnesses  who  gave  evi- 

How.  Pr.  475;  Overall  v.  Overall,  Litt.  dence  against  the  due  execution.  Sir  C. 

8e].    Cas.  503 ;   Hall   u.  Sims,  2  J.  J.  Cresswell  held  that  he  was  bound  to  call 

Marsh.  511  ;  Walker  v.  Hunter,  17  Geo.  the  other  attesting  witness.   Owen  v.  Wil- 

364 ;  Jackson  v.  Le  Grange,  19  John.  336 ;  liams,  82  L.  J.,  P.  M.  &  A.  159. 
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On  affidavit  that  an  attesting  witness  has  been  diligently  sought* 
and  cannot  be  found,  (/^)  an  executor  may  pray  publication  ;  but 

special  stady  of  mental  disease.  In  this  nal  observation  in  such  cases  *'  are  de- 
last  case  the  court  noticed  the  former  de-  dared  by  many  of  the  authorities  to  be  no 
cisions  of  Hathorn  r.  King,  8  Mass.  371 ;  more  nor  less  than  statements  of  fact,  dif* 
Dickinson  v.  Barber,  9  Mass.  225 ;  Ck)m-  fering  from  ordinary  statements  onljr 
monwealth  v.  Rich,  and  Commonwealth  because  of  peculiarity  of  the  subject.** 
V,  Fairbanks,  supra.  See  Fairchild  v.  Bas-  Campbell  J.  in  Beaubien  v.  Cicotte,  IS 
comb,  35  Yt.  398  ;  Christiancy  J.  in  Mich.  459,  507.  See  Potts  v.  House,  6 
Kcmpsey  v.  McGinniss,  21  Mich.  137,  138.  Geo.  324;  Duffield  v.  Morris,  2  Harring. 
The  courts  have  generally  refused  to  375;  Grant  v.  Thompson,  4  Conn.  20S, 
distinguish  between  different  members,  208,  209 ;  Harrison  v.  Rowan,  3  Wash.  C. 
and  also  between  different  schools,  of  the  C.  580 ;  Rambler  v.  Tryon,  7  Serg.  &  R. 
medical  profession  ;  bat  they  allow  all  90  ;  Townshend  v.  Townshend,  7  Gill,  10 ; 
practising  physicians  to  testify  as  experts  Dunham's  Appeal,  27  Conn.  192,  197; 
on  questions  of  medical  science,  and  leave  Commonwealth  v.  Stnrtivant,  117  Mass. 
it  to  the  good  sense  of  the  jury  to  make  122.  Whether  a  witness,  not  an  expert,  is 
such  discriminations  as  the  circumstances  qnalified  to  express  an  opinion  as  a  con- 
require.  Mendum  t;.  Commonwealth,  4  elusion  of  fact,  is  a  question  to  be  decided 
Rand.  704 ;  Livingston  v.  Commonwealth,  by  the  jndge  presiding  at  the  trial.  Com- 
14  Graitan,  592;  Bowman  i;.  Woods,  1  monwealth  v.  Surtivant,  117  Mass.  122. 
Green  (la.),  441 ;  Tnliis  v.  Kidd,  12  Ala.  The  mere  naked  opinions  of  other  persons 
650;  Washington  v.  Cole,  6  Ala.  212.  than  the  subscribing  witnesses  to  a  wHl, 
See  the  remarks  of  Christiancy  J.  in  not  being  experts,  are  inadmissible  to 
Kempsey  v.  McGinniss,  21  Mich.  123,  137,  show  the  mental  capacity  of  the  deceased 
138,  upon  the  testimony  of  mere  medical  whose  will  is  propounded  for  probate, 
men  as  to  mental  manifestations.  In  Townshend  v.  Townshend,  7  Gill,  10,  29; 
Hal  ley  u,  Webster,  21  Maine,  461,  persons  Poole  v.  Richardson,  3  Mass.  330;  Need- 
not  experts,  nor  subscribing  witnesses,  ham  v,  Ide,  5  Pick.  510 ;  Duncan  J.  in 
were  allowed  to  state  in  evidence  that  the  Rambler  v.  Tryon,  7  Serg.  &  R.  92 ;  Morse 
testator  appeared  unconscious  of  what  v.  Crawford,  17  Vt.  502;  Stackhouse  v. 
WHS  going  on  around  him  and  much  pros-  Houton,  15  N.  J.  202;  Gibson  v.  Gibson, 
trnted  by  his  sickness ;  that  he  did  not  ap-  9  Terger,  329 ;  Dorsey  v.  Warfield,  7  Md. 
pear  to  know  a  certain  individual,  one  of  65 ;  Martin  v.  Teague,  2  Spears,  266  ; 
his  neighbors;  and  that  an  endeavor  to  con-  Harrison  v.  Rowan,  3  Wash.  C.  C.  587  ; 
ver>e  with  him  proved  unsuccessful  because  Duffield  v.  Morris,  2  Harring.  375 ;  Dewitt 
he  was  insensible.  "  These,"  the  court  v.  Barley,  17  N.  Y.  340 ;  S.  C  9  N.  Y. 
say,  "were  not  mere  matters  of  opinion,  371 ;  Hubbell  i;.Bissell, 2  Allen,  199,  200  ; 
but  facts,  somewhat  of  a  general  cast,  and  Gohrke  v.  State,  13  Texas,  568;  Board- 
combining  many  particulars."  The  case  man  u.  Woodman,  47  N.  H.  120,  134.J 
of  Irish  v.  Smith,  8  Serg.  &  R.  573,  is  (/i)  [Mr.  Greenleaf  says  (1  Greenl. 
similar.  So  upon  the  issue  of  the  testa-  £v.  §  574) :  *'  The  degree  of  diligence  in 
tor's  sanity,  persons  acquainted  with  him,  the  search  for  the  sabscribing  witnesses,  is 
although  neither  attesting  witnesses,  nor  the  same  which  is  required  in  the  search 
medical  experts,  may  testify  whether  they  for  a  lost  paper,  the  principle  being  the 
noticed  any  change  in  his  intelligence  or  same  in  both  cases.  It  must  be  a  strict 
any  want  of  coherence  in  his  remarks,  diligence,  and  honest  inquiry  and  search, 
Barker  t;.  Comins,  110  Mass.  477.  The  satisfactory  to  the  court,  under  the  cir- 
testimony^  of  opinions  and  impressions  ob-  cnmstances  of  the  case.  It  should  be  at 
tained  from  penonal  knowledge  and  act-  the  residence  of  the  witness,  if  known. 
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the  other  party  has  a  right  to  a  monition  against  the  witness  to 
attend  for  cross-examination,  if  they  can  discover  him.  (^) 

In  a  case   where  a  married  woman   made   a  will,   under  a 

power  enabling  her  to  dispose  of   certain  property  by  a  will 
attested  by  two  witnesses,  the  will  was  pronounced  for,  though 

and  at  all  other  places  where  he  may  be  Perkins,  39  N.  H.  169.  Particularly  where 
expected  to  be  found  ;  and  inquiry  should  the  attestation  clause  is  fuIL  Butler  v. 
be  made  of  his  relatives,  and  others  who  Benson,  1  Barb.  526.  But  the  want  of 
naay  be  supposed  to  be  able  to  afford  in-  an  attestation  clause,  in  the  case  of  the 
formation.  And  the  answers  to  such  in-  death  or  absence  from  the  jurisdiction  of 
quiries  may  be  given  in  evidence,  they  not  the  court  of  one  or  of  all  of  the  witnesses, 
being  hearsay,  but  parts  of  the  res  geaia,  does  not  deieat  the  probate  of  the  will,  but 
If  there  is  more  than  one  attesting  wit*  only  changes  the  nature  of  the  proof.  In- 
ness,  the  absence  of  them  all  must  be  sat-  stead  of  its  being  shown  by  the  attestation 
isiactorily  accounted  for,  in  order  to  let  clause  that  there  was  a  compliance  with 
in  the  secondary  evidence."  See  Hodnett  the  statute,  the  court,  or  the  jury,  if  the 
p.  Smith,  2  Sweeny  (N.  Y.),  401 ;  10  Abb.  case  is  tried  by  a  jury,  are  to  be  reasona- 
Pr.  N.  S.  86.]  bly  satisfied  of  the  fact  of  a  proper  attes- 
{g)  Mynn  t;.  Robinson,  1  Hagg.  68.  See  tation  from  other  sources  and  the  drcum- 
Cartwright  v.  Cartwright,  1  Phillim.  94,  stances  of  the  case.  £la  v.  Edwards,  16 
[and  ante,  346,  note  ((f^),]  as  to  the  neoes-  Gray,  91,  97.  In  this  case,  16  Gray,  98, 
sity  of  producing  an  attesting  witness.  99,  Dewey  J.  said :  "  The  obvious  policy 
See,  also,  Millar  v,  Sbeppard,  2  Cas.  temp,  of  the  law,  as  heretofore  declared  in  this 
Lee,  520,  as  to  proving  his  handwriting,  commonwealth,  has  been  that  no  man's 
when  resident  in  an  enemy's  country;  will  should  be  defeated  through  the  want 
[or  in  any  country  out  of  the  jurisdiction  of  memory  on  the  part  of  the  attesting  wit- 
of  the  court.  Lord  Carrington  v,  Payne,  nesses  to  the  facts  essential  to  a  good  at- 
5  Ves.  404  ;  Miller  t;.  Miller,  2  Bing.  N.  testation ;  and  in  furtherance  of  the  same 
C.  76 ;  Smith  v.  Jones,  6  Rand.  33 ;  £la  object,  every  fair  and  reasonable  intend- 
V,  Edwards,  16  Gray,  91 ;  McKeen  v.  ment  should  be  made  to  prevent  a  will 
Frost,  46  Maine,  239 ;  Sears  v.  Dilling-  from  being  defeated  by  the  want  of  direct 
ham,  12  Ma«t.  358,  361,  362;  Chase  v.  evidence  as  to  the  attestation,  occasioned 
Lincoln,  3  Mass.  236 ;  In  re  Stow,  5  by  the  death  or  removal  of  the  witncssei» 
Bradf.  Sur.  305.  If  it  be  inif>ossible  upon  beyond  the  jurisdiction  of  this  court.''  It 
legal  principles  to  present  the  testimony  of  was  said  by  Wilde  J.  in  Hawes  v.  Hum- 
one  of  the  witnesses  to  a  will,  the  will  may  phrey,  9  Pick.  357  :  "  I  take  it  to  be  well 
be  proved  without  hb  testimony.  Pattern;,  settled,  that,  if  the  witnesses  after  the  at- 
Tallman,  27  Maine,  17,  29.  The  death  of  testation  and  before  the  probate,  should 
an  attesting  witness,  or  of  all  the  attesting  become  insane,  infamous,  or  otherwise  dis- 
witnesses,  will  not  defeat  the  validity  of  a  qualified,  the  handwriting  of  the  witnesses 
will,  if,  in  fact,  duly  executed.  Where  an  may  be  proved,  and  the  will  be  thereupon 
attesting  witness  dies  after  attestation  and  allowed."  See  Genl.  Sts.  Mass.  c.  92,  §  6 ; 
before  probate  of  the  will,  proof  of  his  Sears  v.  Dillingham,  12  Mass.  361.  The 
handwriting  is  primA  fade  evidence  that  law  is  settled  that  a  will  cannot  be  proved 
he  duly  and  properly  attested  it.  Nicker-  on  the  evidence  of  part  of  the  attesting 
son  V.  Back,  12  Gush.  332 ;  Sears  v,  Dil-  witnesses  without  accounting  for  the  ab- 
lingham,  12  Mass.  361,  362 ;  Adama  v.  sence  of  the  other  or  others.  Jackson  J. 
Norris,  23  How.  (U.  S.)  353;  Perkins  v,  in  Brown  v.  Wood,  17  Mass.  73.] 
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both  the  attesting  witDesses  deposed  to  the  deceased's  inca- 
pacity. (A) 

So,  after  publication,  the  evidence  of  an  attesting  witness  may 
be  excepted  to  by  the  party  who  produces  him.  (i) 

There  has  already  been  occasion  to  show,  (i)  that  a  will  *  may 
be  admitted  to  probate,  as  duly  executed  under  the  new  statute, 
notwithstanding  the  attesting  witnesses  may  have  no  recollection 
at  all  as  to  the  circumstances  attending  the  execution,  or  notwith- 
standing one  only  should  affirm  and  the  other  negative,  or  even 
both  should  negative  a  compliance  with  the  statute.  (A:^) 

With  respect  to  the  necessary  proof,  in  ordinary  cases,  of  the 
instrument  in  question  having  been  intended  by  the  deceased  to 
be  his  will,  it  is  not  thought  necessary  to  add  much  to  those  ob- 
servations, which  there  has  already  been  occasion  to  make  on  the 

(A)  Le  Breton  v.  Fletcher,  2  Hagg.  558 ;  169,  Bell  C.  J.  said :  "  The  aUesting  wife- 

S.  P.  in  K.  B.  Lowe  v,  Joliflfe,  1  W.  BI.  nesses  being  produced  and  examined,  it  it 

365.    Sec,  also,  Landon  v.  Nettleship,  2  not  essential  that  they  sboald  sustain  the 

Add.  245 ;    Mackenzie   v,  Handoside,  2  legal  presumption  of  sanity.    Thejr  majr 

Hagg.  219;    [ante,  37,  and  cases  in  note  all  deny  the  sanity  of  the  testator,  and 

(n) ;  Bell  v.  Clark,  9  Ired.  239 ;  Perkins  yet,  if  the  proof  of  a  sound  condition  of 

0.  Perkins,  39  N.  H.  168,  169;  Otterson  mind  is  shown  by  the  whole  evidence,  the 

V.  Hofford,  7  Vroom,  129 ;  Hall  v.  Hall,  18  will  must  be  established."    Ante,  102,  and 

Geo.  40  ;  Jaunccy  v.  Thome,  2  Barb.  Ch.  cases  in  note  {$) ;  103,  and  note  (w) ;  Dean 

40.]     So,  in  the  common  law  courts,  if  a  v.  Dean,  27  Vt  746,  748;  1    Phil.  Et. 

subscribing  witness  should  deny  the  ex-  502;   Matter  of  Forman,  54  Barb.  274; 

ecution  of  the  will,  he  may  be  contra-  Hopper's  Estate,   1   Tuck.  (N.  Y.)  Snr. 

dieted,  as  to  the  fact,  hy  another  subscrib-  378;  Kewlon's  Estate,  1  Tuck.    (N.  T.) 

ing  witness;    and  even  where  all   three  Snr.  349;  Jauncey  v.  Thome,  2  Barb, 

witnesses  were   called  and  denied  their  Ch.  40 ;  Harper  v.  Harper,  1  N.  T.  Sup. 

hands,  the  court  admitted  the  plaintiff  to  Ct.  351,  356.     If  one  of  the  subscrib- 

contradict  that  evidence,  and  he  supported  ing   witnesses   impeach    the   validity  of 

the  will  against  that  testimony.    Austin  the  will  on  the  ground  of  fraud,  and  ao* 

V.  Willes,  Bull.  K.  P.  264 ;  Pike  v.  Bad-  cuse  other  witnesses,  who  are  dead,  of 

mering,  cited  2  Stra.  1096,  in  Rice  v.  Oat-  being  accomplices  in  the  fraud,  the  devisee 

field;  [Humphrey's Estate,  1  Tuck.  (N.  Y.)  may  give  evidence  of  their  general  good 

Sur.  142 ;  Orser  v.  Orscr,  24  N.  Y.  51 ;  Pee-  character.    1  Phil.  £v.  308,  502.]     But  a 

hies  v.  Case,  2  Bradf.  Sur.  226  ;  Higgins  will  may  be  pronounced  against  upon  tbe 

V.  Carlton,  28  Md.  118;  Whitaker  v.  Sal-  evidence  of  the  attesting  witness  thereto. 

isbury,  15  Pick.  544  ;  Howard's  Will,  5  Starnes  v.  Marten,  1  Curt.  294. 
Monr.  199;  Harper  V.Harper,  IN.  Y.  Sup.        (i)  Mynn  v.  Kobinson,  2   Hagg.  169. 

Ct.  351,  356.    But  the  evidence  to  sustain  See  Friedlander  v.  The  London  Assnr- 

the  will  must  in  such  cases  be  clear  and  ance  Company,  4  B.  &  Ad.  193. 
decisive.    Hardy  v.  The  State,  7  Harr.  &  J.        (k)  Ante,  101  et  seq, 
42;  Vernon  v.  Kirk,  30  Pcnn.  St.  218;        {k^)  [See  anU,  103,  note  (w),  347,  note 

Pearson  v.  Wightman,  1   Const.  Ct.  R.  (g);  Tilden  p.  Tilden,  13  Gray,  110.] 
336.    In  Perkins  v.  Perkins,  39  N.  H.  168, 

[348] 
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subject,  in  considering  the  manner  and  form  of  making  wills,  (l) 
It  may,  however,  be  expedient  in  this  place  to  call  the  Doctrine  of 
attention  to  the  doctrine  of  the  ecclesiastical  court,  re-  asticaf  ^"' 
specting  handwriting,  with  regard  both  to  the  mode  of  {hc"modeo£ 
proof,  and  the  eflFect  when  proved.  Besides  the  evidence  P?^J°^.. 
of  persons  who  have  seen  the  party  write,  or  who  have  ing. 
corresponded  with  him,  as  to  their  belief  that  the  writing  in  dis- 
pute was  or  was  not  written  by  him,  the  ecclesiastical  court  always 
allowed  witnesses  skilled  in  the  examination  of  handwriting  and 
detection  of  forgeries  (as  inspectors  of  franks,  clerks  at  the  post 
office,  &c.)  to  depose  to  their  opinion,  upon  comparison  of  the 
writing  in  question  with  other  documents  admitted  to  be  in  the 
handwriting  of  the  party,  or  proved  to  be  so  by  persons  who  saw 
them  written  ;  (?n)  whereas,  in  the  common  law  courts,  this  mode 
of  evidence  was  rejected  until  the  passing  of  the  *stat.  17  &  18 
Vict.  c.  125.  (n)  Moreover,  the  evidence  of  such  skilful  person 
was,  in  the  ecclesiastical  court,  admissible  to  prove  that,  in  their 
judgment,  the  instrument  in  dispute  is  written  in  a  fabricated 
hand,  and  not  in  the  natural  hand  of  any  person,  (o)  And  in  the 
common  law  courts,  this  species  of  evidence  has  been  received  in 
several  cases,  (j:?) 

(/)  Ante,  66  et  $eq,  parison ;  which  they  accordingly  did,  to 

(m)  1  Oaghton,  tit.  225,  b8.  1,  2,  3,  4  ;  the  effect  that  neither  the  signatures  nor 

Beaumont  V.  Perkins,  1  PhiUim.  78;  Saph  the  exhibits  were  written  by  the  same 

V.Atkinson,!  Add.  215,  216;  Machin  v.  person  who  had  signed  the  will.    1  Phil- 

Griadon,  2  Cas.  temp.  Lee,  335;  S.  C.  Urn.  82,  note  (6). 

2  Add.  91,  note  (a).  See  the  judgment'  (n)  By  sect.  27,  "  Comparison  of  a  dis- 
of  Coleridge  J.  in  Doe  v.  Suckermore,  6  pnted  writing  with  any  writing  proved  to 
Ad.  &  £1.  708-710.  The  more  ancient  the  satisfaction  of  the  judge  to  be  genn- 
mode  was  to  refer  it  to  the  officers  of  the  ine,  shall  be  permitted  to  be  made  by  wit- 
court.  In  White  v,  Terry  &  Longmore,  nesses ;  and  such  writings,  and  the  evi- 
before  Sir  Geo.  Hay,  in  1774,  the  court  re-  dence  of  the  witnesses  respecting  the 
ferred  to  the  deputy  registrars  of  the  admi-  same,  may  be  submitted  to  the  court  and 
ralty  and  the  consistory  of  London,  for  jury  as  evidence  of  the  genuineness,  or 
their  opinion  as  to  handwriting.  1  Phil-  otherwise,  of  the  writing  in  dispute." 
lim.  80,  note  (a),  by  Sir  Wm.  Wynne.  So  (o)  Reilly  v,  Rivett,  1  Phillim.  80,  note 
in  Heath  v.  Watts,  Prerog.  June  27, 1798,  (a) ;  Saph  v,  Atkinson,  I  Add.  216. 
the  court  directed  the  deputy  registrars  of  (p)  Goodtitle  o,  Braham,  4  T.  R.  497  ; 
the  admiralty,  the  arches,  and  the  pre-  Rex  v.  Cator,  4  Esp.  117,  145;  Stranger 
rogative  courts^  to  inspect  several  signa-  v.  Searle,  1  Esp.  14.  But  see  contra, 
tnres  of  the  deceased,  and  also  two  ex-  Gumey  v,  Langlands,  5  B.  &  Aid.  330 ; 
hibits  in  his  handwriting,  and  to  compare  Doe  v.  Suckermore,  6  Ad.  &  El.  751,  by 
them  with  the  signature  of  the  will,  and  Lord  Denman. 
to  report  their  opinion  after  such  com- 

[849] 
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But  although  the  ecclesiastical  courts  thus  admitted  of  a  greater 
Effect  of  latitude  of  proof  with  regard  to  handwriting,  it  is  by  no 
M^to  haiid-  "leans  true  that  greater  weight  was  attached  to  evidence 
writing:  ^g  to  handwriting  than  in  any  other  courts.  On  the 
contmry,  the  eminent  judge  who  lately  presided  in  the  preroga- 
tive court  of  Canterbury  (Sir  J.  NichoU),  has  on  several  occasions 
expressed  himself  strongly  on  the  subject  of  the  inconclusive  nat- 
ure of  such  evidence,  whether  affirmative  or  negative ;  the  former 
from  the  exactness  with  which  hands  may  be  imitated  ;  the  latter 
from  the  dissimilarity  which  is  often  discoverable  in  the  handwriting 
of  the  same  person,  under  different  circumstances.  ( j) 

Again,  although  it  has  been  laid  down,  that  where  a  will,  or 
I  proof  of      its  signature,  is  in  the  handwriting  of  the  testator,  it  may 

ing  alone  be  established,  provided  there  is  sufficient  proof  of  the 
cufnt  to"  *  handwriting ;  (r)  yet  it  was  a  clearly  established  rule, 
disputed  *  ^^  ^^^  ecclesiastical  courts,  that  similitude  of  handwrit- 
wifl.  ing,  even  with  a  probable  disposition,  is  not  sufficient  to 

establish  a  testamentary  paper,  without  some  concomitant  circum- 
stance, as  the  place  of  finding  or  the  like,  to  connect  it  with  the 
party  whose  will  it  is  suggested  to  be.  («)  What  will  be  a  sufficient 
connection  must  depend  upon  all  the  circumstances  of  the  particu- 
lar case,  (t) 

Generally  speaking,  where  there  is  proof  of  signature,  every- 
Ruie  that  ^h^Mg  ©Ise  is  implied  till  the  contrary  is  proved ;  and  evi- 
on  proof  of  deucc  of  the  will  havinsT  been  read  over  to  the  testator, 

Bignmgi  ^  o 

instruc-       or  of  instructions  having  been  given,  is  not  necessary ;  (u) 

(9)    Saph  V,  Atkinson,   1   Add.  213 ;  Sur.  133.]    Probability  of  disposition  is 

Robson  v.  Rocke,  2  Add.  79 ;  Constable  of  rery  little  weight  as  proof  that  the  in- 

V.  Steibel,  I  Hagg.  60 ;  Young  v.  Brown,  strument  is  not  a  forgery,  however  mate- 

1  Hagg.  569 ;  Rutherford  v,  Maule,  4  rial  it  may  be,  if  the  question  turns  on 
Hagg.  224,  225.  capacity,  volition,  or  fraudulent  imposi- 

(r)  Ante,  68  ;  [Sharp  v.  Sharp,  2  Leigh,  tion.    4  Hagg.  226. 
249 ;  Hannah  v.  Peake,  2  A.  K.  Marsh.        (0   3  Hagg.  280 ;  4  Hagg.  224,  226. 

133.]  [See  Marr  o.  Aiarr,  2  Head  (Tenn.),  303.] 

(«)  Machin  v.  Grindon,  2  Cas.   temp.        (u)  BillinghuiBt  r.  Vickers,  1  Phillim. 

Lee,  406;  Saph  v.  Atkinson,  1  Add.  213;  191 ;  Rodd  v.  Lewis,  2  Gas.  temp.  Lee, 

Robson  V,  Rocke,  2  Add.  98;  Constable  176;  Goose  v.  Brown,  1  Curt.  707;  [Har- 

V,  Stcibel,  1   Hagg.  60 ;  Crisp  v.  Walpole,  rison  v.  Rowan,  3  Wash.  C.  C.  580,  584, 

2  Hagg.  531  ;  Headington  v,  Holloway,  3  685;  Pettes  v.  Bingham,  10  N.  H.  514; 
Hagg.  280 ;  Rutherford  v,  Maule,  4  Hagg.  Downey  v,  Murphey,  1  Dev.  &  Bat.  87  ; 
224  ;  Bussell  v.  Marriott,  1  Curt.  9 ;  Carr  v,  M'Camm,  1  Dev.  &  Bat.  276 ; 
Wood  17.  Goodlake,  2  Curt.  82,  176,  180;  Smith  v.  Dolby,  4  Harr.  (Del.)  350;  Dor- 
Hitchings  v.  Wood,  2  Moore  P.  C.  C.  sheimer  v.  Rorbach,  8  C.  E.  Green  (N.  J.), 
355,  443,  444;  [M0W17  i;.  Silber,  2  Bradf.  46.] 
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for  when  an  instrument  has  been  executed  by  a  oompe-  ??°*f°A^ 
tent  person,  it  must  be  presumed  that  the  party  so  ex*  of  thecon- 
ecuting  knew  the  contents  and  the  effect  of  the  instru*  be  pre- 
ment,  and  that  he  intended  to  give  that  effect  to  it.  (x)   '"™*^* 

But  there  are  some  *  cases  of  peculiar  circumstance,  excep- 

where  a  more  rigid  mode  of  proof  is  enforced.  ''^°'' 

(x)  Fawcett  v.  Jones,  S  PhiUim.  476 ;  containing  complicated  limitations  it 
Wheelerv.  Alderson,  3Hagg.  587;  Brown-  would  seem  to  be  unjust  to  require  that 
ing  r.  Bndd,  6  Moore  P.  C.  435.  [See  the  testator  should  understand  each  limi- 
Loj  V.  Kennedy,  1  Watts  &  S.  396 ;  tation,  which  the  solicitor  in  whom  he  has 
Weigel  V.  Weigel,  5  Watts,  486 ;  Beall  v.  confided  has  thought  proper  to  insert 
Mann,  5  Geo.  456 ;  Smith  r.  Dolbj,  4  [In  Pettes  v.  Bingham,  10  N.  H.  514,  is- 
Harring.  350.]  Approbation  will  hare  sue  was  taken  on  the  question  whether  a 
the  effect  of  prior  instructions.  Forfar  v.  testator  knew  the  contents  of  a  paper 
Heastie,  2  Cas.  temp.  Lee,  310  ;  Dumell  propounded  for  probate  as  his  will,  at  the 
V.  Corfield,  1  Robert.  56.  Moreover,  a  time  when  he  executed  it.  On  one  side  it 
testator  maj,  if  he  likes,  authorize  another  was  alleged  that  he  did  not,  on  the  other 
person  to  make  a  will  for  him,  and  may  that  he  did.  The  jury  found  that  they 
say,  "  I  do  not  know  what  you  have  put  had  no  evidence  that  he  did  not  know  the 
down,  but  I  am  quite  ready  to  execute  contents.  On  this  finding  the  court  sus- 
it,"  and  such  a  will  would  be  admitted  to  tained  the  will ;  upon  the  ground  that  the 
probate.  Per  Sir  C.  Cresswell,  3  Sw.  &  party  alleging  that  the  testator  did  not 
Tr.  38.  Accordingly,  that  learned  judge  know  the  contents  of  his  will  had  the  bur- 
held  a  plea  that  the  alleged  codicil  was  den  of  proof;  which  on  the  finding  had 
not  prepared  in  conformity  with  the  in-  not  been  discharged.  Parker  C.  J.  said, 
tentions  of  the  deceased,  and  the  deceased,  "  The  executor  was  not  bound  to  ofifer 
at  the  time  of  the  execution  of  the  al-  direct  evidence  on  this  point  in  the  first 
leged  codicil,  was  ignorant  of  the  contents  instance,  farther  than  the  production  of 
thereof,  to  be  bad  on  demurrer.  Cunliflfe  the  will  and  the  proof  of  its  execution. 
V.  Cross,  3  Sw.  &  Tr.  37.  See,  also.  Mid-  In  order  to  prove  the  will  in  the  probate 
dlehurst  v,  Johnson,  30  L.  J.,  P.  M.  &  A.  court,  he  was  bound  to  show  that  the  tes- 
14.  But  see,  cwtra,  Hastelow  v^  Stobie,  tator  executed  and  published  it,  in  the 
35  L.  J.,  P.  M.  &  A.  ]  8 ;  S.  C.  1 1  Jur.  N.  presence  of  the  witnesses.  He  was  not 
S.  1039,  where  Sir  J.  P.  Wilde  held  a  bound  to  make  inquiry  of  the  subscribing 
plea  "  that  the  deceased  did  not  know  and  witnesses,  or  of  oUier  witnesses,  to  show 
approve  of  the  contents  of  the  will "  to  that  the  testator  knew  the  contents  of  it. 
be  good.  See,  also,  Cleare  v,  Cleare,  L.  That  would  be  presumed  from  the  due  ex- 
B.  1  P.  &  D.  655 ;  Atter  v.  Atkinson,  L.  ecution  and  publication."  Harrison  v. 
B.  1  P.  &  D.  665 ;  Goodacre  v.  Smith,  Rowan,  3  Wash.  C.  C.  580, 584,  585  ;  Day 
L.  R.  1  P.  &  D.  359 ;  [Barry  v.  Boyle,  1  ».  Day,  2  Green  Ch.  (N.  J.)  549 ;  Downey 
N.  Y.  Sup.  Ct.  422.]  But  it  may  be  v.  Murphey,  1  Dev.  &  Bat.  87;  Carr  v. 
doubted  whether  the  view  Uken  by  Sir  C.  M'Camon,  1  Dev.  &  Bat  276 ;  Smith  o. 
Cresswell  is  not  more  correct.  It  is  surely  Dolby,  4  Harring.  350  ;  McNinch  v. 
a  somewhat  harsh  construction  of  the  law  Charles,  2  Rich.  (S.  Car.)  229;  In  re 
that  a  man  shall  not  be  allowed  to  confide  Maxwell's  Will,  4  Halst.  Ch.  (N.  J.)  251 ; 
in  his  friend  or  solicitor  and  depute  him  Hoshauer  v,  Hoshauer,  26  Penn.  St.  404 ; 
to  draw  up  his  will,  and  adopt  it  when  so  Vernon  v.  Kirk,  30  Penn.  St.  218 ;  Stew- 
drawn  up,  without  ascertaining  what  the  art  v,  Lispenard,  26  Wend.  287»  2S8.] 
contents  of  it  are;  particularly  in  wills 
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Thus,  although  the  rule  of  the  Roman  law  that  ^^  Qui  se  scripsit 
.      .u      hceredem  "  could  take  no  benefit  under  a  will,  does  not 

where  the  .     .      •,  , 

legatee  is  prevail  ui  the  law  in  England,  yet,  where  the  person 
of  his  leg-  who  prepares  the  instrument,  or  conducts  its  execution, 
^^'  is  himself  benefited  by  its  dispositions,  that  is  a  circum- 

stance which  ought  generally  to  excite  the  suspicion  of  the  court, 
and  calls  on  it  to  be  vigilant  and  jealous  in  examining  the  evi- 
dence in  support  of  the  instrument,  in  favor  of  which  it  ought 
not  to  pronounce,  unless  the  suspicion  is  removed,  and  it  is  judi- 
cially satisfied  that  the  paper  does  express  the  true  will  of  the  de- 
ceased, (y) 

Where  the  testator  is  blind,  it  must  be  proved  that  the  contents 

where  the     ^^  ^^®  ^^^  were  known  to  the  deceased ;  for  his  execu- 

testatoris     tion,  or  other  acknowledgment  of  the  will,  is  not  suflB- 

cannot        cient.  (2)    And  the  same  where,  from  want  of  education, 

or  from  bodily  affliction,  he  is  unable  to  read,  (a) 

(y)  See  ante,  111,  112;  Croft  v.  Day,  1  was  not   read  to  the   testator,    or  that 

Curt.  784 ;  S.  C.  nomine  Dnfaur  v.  Croft,  there  was  fraud  or  imposition  of  any  kind 

2  Moore  P.  C.  C.  136;  Dumell  v,  Corfield,  practised  upon  him,  it  is  incumbent  on 

1  Robert.  51 ;    [Dufiield  v.  Morris,  2  Har-  those  who  would  support  the  will,  to  meet 

ring.  (Del.)  384;  Downey  v.  Murphey,  I  such  proof  by  evidence,  and  to  satisfy  the 

Dev.  &Bat.  82;  Crispell  v.  Dubois,  4  Barb,  jury  either  that  the  will  was  read,  or  that 

393.]  the  contents  were  known  to  the  testator. 

{z)  Ante,  18,  19 ;  Barton  v.  Robins,  3  See  Day  v.  Day,  2  Green  Ch.  (K  J.)  549; 
Phillim.  455,  note  (6);  Fincham  v.  Ed-  Gerrish  v,  Nason,  22  Maine,  438;  Hard- 
monds,  3  Curt.  63,  affirmed  on  appeal,  4  ing  v.  Harding,  18  Penn.  St.  340;  Clifton 
Moore  P.  C.  198 ;  rule  71,  P.  R. ;  [Boyd  v.  Murray,  7  Geo.  564;  Vernon  u.  Kirk, 
V,  Cook,  3  Leigh,  32 ;  Washington  J.  in  30  Penn.  St.  218 ;  McNinch  v.  Charles, 
Harrison  v.  Rowan,  3  Wash.  C.  C.  585;  2  Rich.  (S.  Car.)  229;  Tomkins  v.  Tom- 
Lewis  V.  Lewis,  6  Serg.  &  R.  496 ;  Clif-  kins,  1  Bailey,  92,  96.  In  Day  v.  Day, 
ton  r.  Murray,  7  Geo.  564 ;  Wampler  v.  supra,  it  was  held  that  if  it  appear  that 
Wampler,  9  Md.  540.  But  a  blind  man's  the  will  in  question  was  truly  copied  from 
will  need  not  be  read  to  him  in  the  pres-  a  previous  will  with  the  contents  of  which 
ence  of  the  witnesses.  Martin  v.  Mitch-  the  testator  was  acquainted,  the  instm- 
ell,  28  Geo.  382.]  But  see  Longchamp  v.  ment  will  be  admitted  to  probate  although 
Fish,  2  New  R.  415.  it  was  neither  read  by  him  nor  in  his 

(a)  4  Bum  E.  L.  61,  8th  ed. ;  Barton  r.  hearing.    So  if  it  can  be  shown  that  the 

Robins,  3  Phillim.  455,  note  (/) ;  rule  71,  will  is  substantially  in  accordance  with 

P.  R.    [If  the  testator  be  incapable  of  the  instructions  of  the  testator,  it  may  be 

reading  the  will,  whether  the  incapacity  considered  as  sufficient  evidence  that  he 

arises  from  blindness,  sickness,  or  any  was  acquainted  with  its  contents.    But 

other  cause,  the  rule  is  the  same,  and  the  if  in  drawing  out  a  will  from  instmo- 

burden  of  proving  his  knowledge  of  its  tions,  they  are  materially  departed  fh)m, 

contents  is  thence  cast  upon  the  person  the  testator  must   be  made   acquainted 

offering  the  will.    Day  v.  Day,  2  Green  with  the  deviations  and  alterations — if  the 

Cb.   (N.  J.)   549.      So    if  a   reasonable  testator  did  not  know —if  the  will  was  not 

ground  be  laid  for  believing  that  the  will  read  over  to  him  — or  its  contents  and  va- 
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So  it  is  an  established  rule  in  the  spiritual  court,  that,  where 
the  capacity  of  the  testator  is  doubtful  at  the  time  *  of  ex- 
ecution,  there  must  be  proof  of  instruction,  or  of  reading  capacity  of 
over,  or  other  satisfactory  evidence  of  some  kind,  that  is  doubt- 
he  knew  and  approved  of  the  contents  of  the  will.  (6)  '°^* 
But  this  rule  only  applies,  or  at  least  only  applies  with  any  strin- 
gency, where  the  instrument  is  inofficious,  i.  e.  not  consonant  to 
the  testator's  natural  affections  and  moral  duties,  or  where  it  is 
obtained  by  a  party  materially  benefited,  (c)  In  a  modern  case,  (d) 
a  will  had  been  propounded  in  a  condidit^  and  the  three  attesting 
witnesses  only  had  been  examined.  The  testatrix  was  upwards  of 
eighty  years  of  age  and  very  infirm  ;  she  was  deaf  and  almost 
blind ;  and  the  instrument  had  been  drawn  up  from  directions 
given  by  the  executor,  who  was  partially  the  residuary  legatee, 
and  no  instructions  were  proved  to  have  been  given  by  the  de- 
ceased. Sir  H.  Jenner  Fust  pronounced  against  the  validity  of  the 
will,  not  on  the  supposition  of  any  fraud  having  been  practised, 
but  on  the  ground  of  failure  of  proof,  (e) 

Where  the  alleged  will  of  a  seaman  is  in  favor  of  his  agent, 
there  must  be  clear  proof,  not  only  of  the  subscription  of  seaman's 
the  deceased  to  the  instrument,  but  also  of  his  knowl-  flVor'of  his 
edge  of  its  nature  and  effect.  (/)  "^"^ 

Under  certain  circumstances,  the  validity  of  a  will  Proof  of 
may  be  established  by  proving  the  handwriting  of  the   mere  evi- 
attesting  witnesses,  though  no  evidence  can  be  given,  handwrit- 
either  of  instructions  or  of  the  handwriting  of  the  de-   teSing*wit- 
ceased.  (jg)  '^«*»«»- 

nations  otherwise  made  known  to  him,  1  Robert.  51 ;  Jones  v.  Goodrich,  5  Moore 

the  will  cannot  be  sustained.    Chandler  i^.  P.  C.  16;  Mitchell  v.  Thomas,  6  Moore 

Ferris,  1  Earring.  454,  464.    In  regard  to  P.  C.  137 ;  S.  C.  5  Notes  of  Cas.  600 ; 

instruments  not  testamentary,  it  is  held  Browning  v,  Budd,  6  Moore  P.  C.  430 ; 

that  where  a  party  who  cannot  read  is  Greville  v.  Tylee,  7  Moore  P.  C.  320 ; 

sought  to  be  bound  by  a  writing  under  [Burger  v.  Hill,  1  Bradf.  Snr.  360;  Cree- 

seal,  it  mu0t  appear  that  he  had  it  read  to  ley  v.  Ostrander,  3  Bradf.  Sur.  107.] 

him  or  knew  its  contents.    Doraheimer  v,  (c)  Brogden  v.  Brown,  2  Add.  449. 

Rorback,  8  C.  E.  Green  (N.  J.)  46.    It  is  (d)  Sankey  v,  LQlcy,  1  Curt.  402. 

otherwise  where  the  party  can  read.    8  C.  (e)  See,    also,   Harwood   v.  Baker,  3 

£.  Green  (N.  J.)  46,  50;  Androscoggin  Moore  P.  C.  C.  282;  Croft  v.  Day,  I 

Bank  v.  Kimball,  10  Cash.  878,  374.]  Curt.  784 ;  S.  C.  nomine  Dufkur  v.  Croft, 

(6)  Ante,  113;  Billinghurst  v.  Vickers,  3  Moore  P.  C.  C.  136. 

1  Phillim.  193 ;  Ingram  v.  Wyatt,  1  Hagg.  (/)  Zacharias  v.  Collis,  3  Phillim.  202. 

882 ;  Dodge  o.  Meech,  1  Hagg.  620 ;  Barry  (g)  Anderson  v.  Welch,  1  Caa.  temp. 
V,  Bndin,  ante,  111 ;  Darnell    v.  CorfieldyLee,  577.    [Where,  from  the  death  of  the 
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In  a  court  of  construction,  when  tixe  factum  of  the  *  instrument 
has  been  previously  established  in  the  court  of  probate,  the  in- 
attesting  witnesses  to  a  will,  or  from  their  lett  v.  Cook,  7  Wend.  374 ;  Fetherlj  p. 
absence  from  the  jurisdiction,  they  cannot  Waggoner,  11  Wend.  599;  Jackson  o. 
be  produced,  or  where,  from  loss  of  recol-  Thompson,  6  Cowen,  178  ;  Jackson  v. 
lection,  they  are  unable  to  testify,  and  Lnquere,  5  Cowen,  225  ;  Stephens  v. 
where  they  have  become  incompetent  to  fVench,  3  Jones  (N.  Car.)  Law,  359 ; 
give  evidence  since  their  attestation,  it  is  Hall  v,  Glttings,  2  Harr.  &  J.  112.  As 
held  that  proof  of  their  handwriting,  and,  to  the  necessity  for  proving  the  signature 
in  some  jurisdictions,  of  the  handwriting  of  the  testator,  see,  further,  Davies  v.  Da- 
of  the  testator,  is  competent  evidence  to  vies,  9  Q.  B.  648,  in  which  it  appeared 
be  submitted  to  the  jury  of  the  due  ezecu-  that  a  will  dated  before  stat.  7  W.  4,  and 
tionofthewill.  Bell  C.  J.  in  Perkins  v.  Per-  1  Vict,  c  26,  was  produced  on  a  trial  in 
kins,  39  N.  H.  169,  and  cases  cited ;  Dean  ejectment.  It  was  signed  in  the  name  of 
V.  Dean,  27  Vt.  746 ;  Patten  v.  Tallman,  Uie  alleged  devisor ;  but  there  was  no 
27  Maine,  17,  29 ;  Hopkins  v.  Graffenreid,  proof  that  the  signature  was  in  his  hand- 
2  Bay,  187 ;  Chase  C.  J.  in  Collins  v.  Elliott,    writing,  or  made  by  his  authority.   It  was 

1  Harr.  &  J.  2 ;  Engles  v.  Bruington,  4  attested  by  two  witnesses,  deceased,  whose 
Yeates,  345;  Sears  v.  Dillingham,  12  Mass.  handwriting  was  proved;  and  between 
358 ;  Jaunoey  v.  Thome,  2  Barb.  Ch.  40 ;  their  names  was  that  of  another  witness, 
McKean  v.  Frost,  46  Maine,  239,  245  ;  J.  P.,  who  appeared  to  sign  by  his  mark. 
Verdier  v.  Verdier,  8  Rich.  (S.  Car.)  135;  A  man  in  extreme  old  age,  named  J.  P., 
Barker  v.  McFerran,  26  Penn.  St.  211 ;  was  called,  who  was  supposed  to  be  the 
Vernon  v.  Kirk,  30  Penn.  St.  218;  Hays  witness,  but  he  had  no  memoiy  on  the 
V.  Harden,  6  Penn.  St.  409 ;  Greenough  subject.  The  will  had  not  been  disputed 
V.  Greenough,  11  Penn.  St.  489;  Loomis  for  sixteen  years  after  the  death  of  the 
V,  Kellogg,  17  Penn.  St.  60 ;  Jackson  v.  devisor.  It  was  held  that,  upon  this  evi- 
Le  Grange,  19  John.  288,  289  ;  Ela  v.  dence,  a  jury  might  infer  a  due  execution 
Edwards,  16  Gray,  95  ;  Nickerson  v.  Buck,  of  the  will  under  stat.  29  Car.  2,  c  3,  §  5. 
12  Cush.  341,  342;  Stow  v.  Stow,  1  Redf.  Denman  C.  J.  said  :  "If  the  jury  may 
Sur.  305.  The  handwriting  of  all  the  infer  the  presence  of  the  testator  without 
witnesses  should  be  proved.  Crowell  v,  direct  evidence,  we  see  no  reason  why  they 
Kirk,  3  Dev.  355 ;  Hopkins  v.  Albertson,    may  not  infer  that  an  apparent  signature 

2  Bay,  484 ;  Sampson  i;.  Bradley,  1  Mc-  was  real,  and  not  forged,  also  without 
Cord,  74;  Jackson  v,  Luquere,  5  Cowen,  direct  evidence."  See  Dean  v.  Dean,  27 
221.  Where  the  witnesses  have  attested  Yt.  746.  In  Rider  v.  Legg,  51  Barb.  260» 
by  their  marks,  they  must  be  proved  to  it  appeared  that  the  three  subscribing  wit- 
be  the  marks  of  the  witnesses.  Collins  v,  nesses  to  a  will,  executed  since  the  revised 
Nichols,  1  Harr.  &  J.  399 ;  Jackson  v.  Van  statutes  of  New  York  took  eflfect,  were 
Deusen,  5  John.  144.  When  all  the  sub-  dead.  The  signatures  of  two  of  them  were 
scribing  witnesses  are  dead,  and  no  proof  proved,  with  a  perfect  attestation  clause, 
of  their  handwriting  can  be  obtained,  as  and  there  were  circumstances  which  made 
must  frequently  happen  in  the  case  of  old  it  seem  probable  that  the  will  was  gen- 
wills,  it  will  be  sufficient  to  prove  the  signa-  uine.  It  was  held  that  these  facts  were 
tnre  of  the  testator  alone.  1  Phil.  Ev.  503 ;  sufficient,  after  a  long  time  had  elapsed, 
Duncan  o.  Beard,  2  Nott  &  McC.  400.  As  to  justify  the  reception  of  the  will  as  evi* 
to  the  proof  in  case  of  wills  which  are  denoe,  without  proving  the  signatures  of 
more  than  thirty  years  old,  see  1  Greenl.  the  testatrix  and  the  other  of  the  sub- 
£v.  §§21,  570;  Shaller  v.  Brand,  6  Binn.  scribing  witnesses.  SeeM'Kenirev.Fraser, 
435 ;  Staring  v.  Bowen,  6  Barb.  109 ;  Hew-    9  Yea.  (Perkins's  ed.)  5,  and  note  (a).  But 
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quiry  is  almost  closely  restricted  to  the  contents  of  the  ?»™*  «^ 

,        '^  ,  •'  .  .  dence  re- 

instmment  itself,  in  order  to  ascertain  the  intentions  of  specting 

the  testator.    But  in  the  court  of  probate,  the  inquiry  is  tion  of  tha 

not  so  limited ;  for  there  the  intentions  of  the  deceased,  to'what'  ** 

as  to  what  shall  operate  as,  and  compose  his  wiD,  are  to  Jte^ig°][Sd 

be  collected  from  all  the  circumstances  of  the  case  taken  J?™p?,'!* 

,  his  will : 

together.  (A)     They  must,  however,  be  circumstances  ex- 
isting at  the  time  the  will  is  made,  (t) 

Therefore,  if  there  is  an  ambiguity  upon  the  factum  of  the  in- 
strument, parol  evidence  may  be  admitted,  under  some 
circumstances,  in  the  court  of  probate,  to  explain  the  in-  if  there  is 
tention   of  the  testator,  (i^)     By  ambiguity  upon  the  gSit^on" 
factum  is  meant,  not  an  ambiguity  upon  the  construction,   "^^A^^"**' 
as  whether  a  particular  clause  shall  have  a  particular  effect,  but 
an  ambiguity  as  to  the  foundation  itself  of  the  instrument,  or  a 

it  was  said  by  Sargent  J.  in  Boardman  v.  admitted  in  favor  of  those  opposing  the 

Woodman,  47  N.  H.  135,  that  "  there  is  proof  of  the  will.    Boylan  v.  Meeker,  4 

no  legal  presumption,  because  the  name  Dntcher  (N.  J.),  274.    As  to  the  admis- 

of  a  person  appears  on  a  will  as  attesting  sibility  of  evidence  to  impeach  the  general 

witness,  that  the  person  actuallj  attested  character  of  deceased  attesting  witnesses, 

it.    The  fact  must  be  proved  bj  evidence  whose  handwriting  has  been  proved  to 

of  handwriting  or  the  production  of  the  substantiate  an  instrument,  see  Losee  v. 

witness,  or  in  some  other  way.    Where  Losee,  2  Hill,  609 ;  Grouse  v.  Miller,  10 

the  witness  has  deceased  or  is  beyond  the  Serg.    &  R.  155  ;    Stobart  v.  Dryden,  1 

jurisdiction  of  the  court,  there  is  no  pre-  M.    &   W.   615  ;   Boylan   v.   Meeker,   4 

sumption  as   to  what  he  would    say  if  Dutcher  (N.  J.),  274.    The  proof  of  the 

living  and  present"    No  inference  as  to  actual  attestation  of  the  witness  is  not  the 

the  opinion  of  a  deceased  subscribing  wit-  proof  of  a  declaration,  but  of  a  fact,  to  be 

ness  in  favor  of  the  sanity  of  the  testator  met  by  proof  of  other  facts,  to  show  he 

can  be  drawn  from  the  mere  fact  of  his  did  not  attest  the  instrument,  but  not  by 

signing  ;    and,  therefore,  evidence  of  a  proof  of  his  own  declarations.    Stobart  v, 

contrary    opinion    expressed  by   him    is  Dryden,  1  M.  &  W.  615,  623,  624,  Parke 

inadmissible.    Baxter  v.  Abbott,  7  Gray,  B. ;  Boylan  v.  Meeker,  4  Dutcher  (N.J.) , 

71  ;  Boardman  v.  Woodman,  47  N.  H.  274.] 

120, 135 ;  Flanders  v.  Davis,  19  N.  H.  139 ;  (A)  Greenough  v.  Martin,  2  Add.  243 ; 

Thompson  v.  Eyner,  65  Penn.  St.  368 ;  Methuen  v.  Methuen,  2  Phillim.  426 ;  In 

Stobart  v.  Dryden,  1  M.  &  W.  615;  anU,  the  Goods  of  English,  3  Sw.  &  Tr.  586 ; 

20,  note  (xi) ;  Van  Dyke  J.  in  Boylan  v.  Robertson  v.  Smith,  L.  R.  2  P.  &  D.  43. 

Meeker,  4  Dntcher  (N.  J.),  274.    But  see  See,  also,  the  cases  collected,  ante,  106, 

McElwee  v.  Sutton,  2  Bailey  (S.  Car.),  note  (9). 

128;  Walworth  Ch.  in  Scribner  v.  Crane,  (t)  Stockwell  v.  Ritherdon,  1   Robert. 

2  Paige,  147;  Townshend  v.  Townshend,  661,  668;  6  Notes  of  Cas.  415,  per  Sir 

9  Gill,  506  ;  Harden  v.  Hays,  9  Penn.  St.  H.  J.  Fust. 

151.    Nor  can  declarations  of  a  deceased  (H)  [See  Witherspoon  r.  Witherspoon, 

attesting  witness  to  a  will,  tending  to  im-  2  McCord,  520.] 
peach  the  will  or  himself  as  a  witness,  be 
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particular  part  of  it.   As,  whether  the  testator  meant  a  particular 

what  is  clause  to  be  part  of  the  instrument,  or  whether  it  was  in- 
such  an  .  , 

ambiguity:  troduccd  without  his  knowledge;  whether  a  codicil  was 
meant  to  republish  a  former  or  a  subsequent  will ;  (A)  whether 
the  residuary  clause  or  any  other  passage  was  accidentally 
omitted ;  (Z)  whether  an  instrument  was  subscribed  *to  authenti- 
cate it,  as  memoranda  for  a  future  will,  or  to  execute  it  as  a  final 
will :  (m)  these  are  all  matters  of  ambiguity  upon  the  factum  of 
the  instrument,  (n) 

theambi-  ^^^  ^*  ^^  Considered  as  a  rule  in  the  prerogative 
guity  mast  court,  that,  in  order  to  justify  the  admission  of  parol  evi- 
face  of  the  dence  to  explain  an  ambiguity  upon  the  factum  of  an 
ment:  instrument,  the  ambiguity  must  be  upon  the  face  of  the 
and  be  paper;  and  further,  the  facts  alleged  and  to  be  proved 
removed  ^  must  completely  remove  that  ambiguity,  (o)  When  no 
Msed^  P"^  ambiguity  whatever  appears  upon  the  face  of  the  instru- 
proof :  ment,  the  court  will  not  admit  parol  evidence.  Thus,  in 
the  case  of  Fawcett  v,  Jones,  (jt>)  the  allegation  stated  in  substance 
that  the  residuary  clause  of  the  will  was  not  coextensive  with  the 
instructions  given  by  the  party  deceased,  and  the  allegation  also 
contained  an  averment  (which  it  was  proposed  to  support  by  parol 
evidence  only),  suggesting  that  such  variation  was  not  made  by 
any  directions  received  from  the  deceased,  nor  with  his  privity  or 
knowledge,  but  through  mere  error  and  oversight  of  the  drawer, 
and  of  the  testatrix  herself;  and  the  court  was  prayed  to  pro- 

{k)  Lord  St.  Helens  r.  Lady  Exeter,  3  (/)  Blackwood  v.  Darner,  3  Phillim.  45S, 

Phillim.  461,  note  (g).    There  the  testator  note  {d) ;  post,  356 ;  Trarors  v.  Miller,  3 

left  a  will,  dated  ISth  Dec.  1800,  and  a  Add.  226  ;  Balydon  v.  Balydon,  3  Add. 

codicil  all  in  his  own  handwriting,  begin-  239 ;  Shadbolt  v,  Waugh,  3  Hagg.  570 ; 

ning,  "  This  is  a  codicil  to  my  last  will  but  see  Castell  v.  Tagg,  post,  357 ;  and 

and  testament  of  the  10th  Jan.  1798,  and  see,  also,  p.  359,  as  to  wills  made  after 

I  do  hereby  ratify  and  confirm  my  said  January  1, 1838. 

will."    On  the  part  of  the  executors  it  (m)  Matthews  v.  Warner,  4  Vcs.  186; 

was  alleged  that  at  the  time  of  the  execn-  5  Yes.  23  ;  Mitchell  v.  Mitchell,  2  Hagg. 

tion  of  the  codicil  the  deceased  was  at  74 ;  Castle  v.  Torre,  2  Moore  P.  C.  C. 

Burghley,  and  copied  this  from   a  form  133,  154;  ante,  110. 

which  he  had  procured  from  his  solicitor,  (n)  3  Phillim.  479. 

and  inadvertently  copied  the  date  from  a  (o)  Fawcett  v.  Jones,  3  Phillim.  434 ; 

former  will,  which  it  was  to  be  presumed  Draper  v.  Hitch,  1  Hagg.  678 ;  Harrison  v. 

had  been  destroyed,  as  it  could  not  bo  Stone,  2  Hagg.  550;  Shadbolt  v.  Waugh,  3 

found.    Parol  evidence  was  admitted  to  Hagg.  570 ;  and  see  Sandford  v.  Yangban, 

prove  this  allegation,  and  show  the  mis-  1  Phillim.  128. 

take ;  and  the  codicil  was  pronounced  a  {p)  3  Phillim.  434. 
codicil  to  the  will  of  December,  1800. 
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nounce  for  the  part  of  the  instructions  so  alleged  to  have  been 
omitted  as  part  of  the  will.  But  Sir  John  NichoU,  in  a  very  elabo- 
rate judgment,  in  which  all  the  previous  cases  upon  the  subject 
are  collected  and  commented  upon,  refused  to  admit  the  allegation, 
on  the  ground  that  the  will  had  been  regularly  executed,  and 
there  was  no  ambiguity  apparent  upon  the  face  of  it. 

With  respect  to  what  shall  be  an  apparent  ambiguity,  *  such  as 
to  satisfy  this  rule,  it  has  been  held,  that  the  indorse-  what  u  an 
ment  "  Heads  of  will,"  on  a  paper  fairly  written,  signed,  JJjirent^ 
and  dated,  (a)  or  a  commencement  "  This  is  a  memoran-  <>;  tj»«.f»ce 

'  ^•'^  ^  ^  ^  of  the  in- 

dum  of  my  intended  will,"(r)  will  let  in  parol  evidence  strument. 
of  intention.  In  Mathews  v.  Warner,  («)  the  concluding  part  of 
the  instrument  was  very  strong  to  show  that  the  testator  meant 
that  very  instrument  to  operate :  "  I  appoint  my  good  friend,  Mr. 
Edward  Lapine,  and  my  good  friend,  Mr.  Edward  Johnson,  my 
executors,  to  see  this  my  last  will  and  testament  complied  with.'' 
Dated  at  Deptford,  2d  October,  1785,  and  signed  "  William 
Mathews."  But  the  paper  commenced  thus :  ^^  2d  November, 
1785.  A  plan  of  a  will  proposed  to  be  drawn  out  as  the  last  tes- 
tament of  William  Mathews,  storekeeper  of  his  majesty's  yard,  at 
Deptford."  The  prerogative  court  (in  deference  to  the  decision  of 
the  supreme  court  in  a  former  case)  and  the  court  of  delegates 
held,  that  affixing  his  signature  was  a  permanent  execution,  and 
that  that  was  conclusively  established  on  the  face  of  the  paper. 
The  commission  of  review,  however,  held  that  this  description  ^^  a 
plan  to  be  afterwards  drawn  out,"  opened  the  case  to  the  admis- 
sion of  evidence  as  to  the  intention  with  which  the  signature  was 
affixed,  and  the  continuance  thereof  to  his  death ;  and  the  paper 
was  ultimately  pronounced,  by  the  commission  of  review,  not  to 
be  his  will.  In  Coppin  v.  Dillon,  (t)  the  deceased,  John  Plura, 
died  on  the  19th  of  October,  1831,  having  made  a  will  in  1820, 
and  three  codicils,  all  formally  executed  and  attested  to  carry 
realty.  He  destroyed  the  will,  but  on  each  of  the  codicils  were 
written,  ''June  18,  1830,  my  will,  John  Plura,"  and  other  in- 
dorsements at  a  subsequent  date,  leading  to  the  inference  that  he 
considered  that  at  such  time  he  had  no  will.  In  1830  he  executed 
a  new  will  and  a  codicil,  the  latter  subsequent  to  June,  1830,  which 
will  and  codicil  were  *not  forthcoming ;  and  in  1831,  he  executed 

iq)  Mitchell  v.  Mitchell,  2  Hagg.  74.  (<)  4  Yes.  186. 

(r)  Barwick  v.  Mailings,  2  Hagg.  225.  {t)  4  Hagg.  361. 
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a  settlement.  The  three  codicils,  the  settlement,  and  its  enyelope, 
were  propounded  as  together  containing  the  will ;  and  the  court 
held  that  the  words  written  on  the  codicils  were  not  conclusive  of 
an  intention  that  they  should  operate  as  substantive  papers,  and 
that  evidence,  dehors  the  papers,  was  therefore  admissible ;  and 
on  such  evidence,  coupled  with  all  the  circumstances  of  the  case, 
pronounced  for  an  intestacy. 

In  Blackwood  v.  Damer,  (u)  the  testator  wrote  with  his  own 
hand  instructions  for  a  will,  in  which  he  left  the  residuum  to 
his  youngest  daughter.  The  attorney,  in  writing  over  the  will, 
omitted  the  residuary  clause.  The  draft  was  read  over  to  the  tes« 
tator,  and  left  in  his  custody  two  days,  and  the  will  was  executed 
in  due  form.  The  court  (Dr.  Calvert)  admitted  evidence  as  to 
the  omission,  and  of  the  testator's  expressing  himself  as  having 
left  the  residuum  to  his  youngest  daughter,  and  pronounced  for 
the  instructions  as  part  of  the  will.  There  was  an  appeal  to  the 
delegates,  who  confirmed  the  decision  below  (except  inasmuch  as 
they  decreed  that  the  residuary  clause  only,  and  no  other  part  of 
the  instructions  should  stand  as  part  of  the  will).  Sir  John  Nicholl, 
in  commenting  on  this  case  in  Fawcett  v,  Jones,  (rr)  stated  that 
there  was  an  ambiguity  on  the  face  of  the  will,  inasmuch  as  there 
was  a. total  omission  of  any  disposal  of  the  residue,  and  a  total 
omission  of  a  provision  for  one  of  the  testator's  daughters.  (^) 

In  UpfiU  V.  Marshall,  (25)  a  will,  dated  February,  1887,  disposed 
of  real  and  personal  estate.  A  codicil,  dated  June,  1887,  partly 
revoked  the  disposition  of  the  personalty.  A  memorandum,  dated 
July,  1838,  formally  republished  the  will  as  "  this  writing."  The 
question  was,  whether  the  *  codicil  of  June,  1887,  was  revoked. 
In  fact,  the  testator  had  purchased  a  real  estate  in  the  interval 
between  the  date  of  the  codicil  and  the  republication  ;  and  Sir  H. 
Jenner  Fust  was  of  opinion  that  this  was  a  circumstance  which, 
of  itself,  introduced  an  ambiguity  on  the  face  of  the  will;  be- 
cause, but  for  this  circumstance,  there  seenled  no  necessity  for  a 
republication  of  it ;  and  that  this  ambiguity  laid  a  ground  for  the 
admission  of  parol  evidence  in  order  to  ascertain  the  qvu>  animo  of 

(u)  3  Phillim.  458,  note  (d) ;  S.  0.  3  ambiguitj.     See,  also,  In  the  Goods  of 

Add.  239,  note.  Thompson,  11  Jar.  N.  S.  960;  S.  G.  85 

(x)  3  Phillim.  485.  L.  J.,  P.  M.  &  A.  17. 

(y)  See,  also,  Draper  v.  Hitch,  1  Hagg.  (z)  3  Curt.  636  ;  S.  C.  2  Notes  of  Cas. 

677,  for  another  instance  of  an  apparent  400. 
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the  act  of  republication  ;  and  that  as  it  appeared  on  such  evidence 
that  the  sole  motive  was  to  pass  the  after  purchased  estate,  the 
codicil  was  not  revoked  by  the  republication  of  the  will. 

As  to  undue  omissions  or  insertions  in  wills,  the  result  of  the 
authorities  connected  with  this  subject  is,  that  where  these  two 
conditions  are  satisfied,  viz,  1.  Some  absurdity  or  ambiguity  on  the 
face  of  the  will  ascribable  to  something  either  omitted  or  inserted ; 
and  2.  Clear  and  satisfactory  proof  that  the  insertion  or  omission 
was  contrary  to  the  intention  of  the  testator  ;  the  court  is  at  lib- 
erty, and  even  bound,  to  pronounce  for  the  will,  not  in  its  actual 
state,  but  with  such  error  first  reformed  or  corrected,  either  by 
the  insertion  of  the  passage  omitted,  or  by  the  omission  of  that 
inserted,  (a) 

It  must  here  be  observed,  that  the  authority  of  some  of  the 
cases  on  which   the  first  of   the  two  conditions  above   Rule  that 
mentioned  was  introduced,  and  the  foundation  of  the  rule   guitv  must 
itself,  so  far  as  it  prescribes  that,  unless  there  is  an  ambi-  Jf^f JJe°of 
guity,  on  the  face  of  the  instrument,  the  court  can  in  no  ^^  in«tni- 

°       "^ '         ^  ^  ^  '  ^        inent  con- 

case  admit  parol  evidence  in  order  to  supply  an  omis-  firmed. 
sion,  appeared  to  be  somewhat  shaken  by  the  modern  case  of 
Castel  V.  Tagg.  (6)  There  Sir  H.  Jenner  Fust  admitted  an  alle- 
gation, pleading  the  omission  of  a  legacy  by  mistake  in  a  will  per- 
fect on  the  face  of  it,  and  decreed  administration  *  with  the  will 
annexed,  the  legacy  in  question  being  first  inserted  and  forming 
part  thereof.  And  the  learned  judge,  after  observing  that  he 
agreed  with  the  counsel  in  support  of  the  allegation,  that  the  term 
ambiguity  was  not  properly  applied  to  the  present  case,  proceeded 
thus :  "  In  Blackwood  v.  Damer,  (c)  there  was  no  ambiguity ;  the 
omission  of  the  residue  must  be  considered  a  deficiency  but  no 
ambiguity.  The  court  looked  to  other  documents  and  discovered 
the  omission.  That  case,  then,  is  a  precedent  for  the  present,  which 
is  stronger  in  its  circumstances.     In  Bayldon  v.  Bayldon,  ((2)  the 

(a)  Bayldon  v.  Bayldon,  3  Add.  232,  for  setting  aside  the  will,  if  the  mistake 

238 ;  Travers  v.  Miller,  3  Add.  226.    See,  was  caused  not  by  his  insanity  or  incapac- 

also,  Mitchell  v.  Gard,  3  Sw.  &  Tr.  75 ;  ity,  bnt  by  his  voluntary  omission  to  as- 

[Burger    v.    Hill,   1   Bradf.    Snr.    360;  certain    the  value   correctly.    Barker   v, 

Greeley  r.  Ostrander,  3  Bradf.  Sur.  107.  Comins,  110  Mass.  477,  488,  489;  Bocll 

The  fact  that  a  testator  meant  to  divide  v.  Schwartz,  4  Bradf.  Sar.  12.] 

his  property  equally  among  his  children,  (6)  1  Curt.  298. 

bnt  that  by  a  mistake  on  his  part  as  to  the  (c)  Supra,  156. 

ralne  of  the  property,  his  will  failed  to  (c^)  3  Add.  239. 
have  that  efiect,  is  not  a  sufficient  ground 
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will  purported  to*  dispose  of  60,000?.,  and  5,000Z.  were  omitted. 
Still  that  was  an  omission,  not  an  ambiguity ;  and  the  court  ad- 
mitted evidence  from  written  documents,  which  showed  clearly 
what  was  intended."  However,  in  the  subsequent  case  of  Thome 
v.  Rooke,  (g)  where  the  question  was  whether  two  codicils  were 
intended  to  operate  together,  or  whether  the  latter  was  a  substi- 
tute for,  and  revocatory  of,  the  former,  the  same  learned  judge, 
after  an  elaborate  review  of  the  principal  decisions  on  the  subject, 
was  of  opinion  that  '^  the  court  is  bound  not  to  admit  parol  evi- 
dence until  it  is  first  satisfied  that  there  is  that  doubt  and  ambi- 
guity on  the  face  of  the  papers  which  requires  the  aid  of  extrinsic 
evidence  to  explain  it."  (/) 

Although  it  appears  from  the  above  cases,  that,  under  certain 
Omissions  circumstances,  casual  omissions  in  a  will  may  be  supplied 
<»nnot\e  by  the  instructions  given  for  such  will,  yet  it  is  clearly 
fromthe  necessary  that  those  instructions  should  have  been  re- 
tionruniess  ^^^^^  ^^^  Writing  in  the  lifetime  of  the  testator  ;  other- 
in  wriUng:  wise  they  cannot,  by  reason  of  the  statute  of  frauds, 
under  any  circumstances,  even  of  the  plainest  mistake,  be  admitted 
to  probate  as  part  of  the  will.  (^) 

*  And  with  respect  to  wills  made  on  and  after  January  1, 
nor  in  any  1838,  it  is  plain  that,  by  reason  of  the  provisions  of 
wiife*ixiade  ^^®  s^^*«  ^  Vict.  c.  26,  the  whole  of  every  testamentary 
I'ms.*"'  disposition  must  be  in  writing,  and  signed  and  attested 
1  Vict.  pursuant  to  the  act.  Whence  it  follows  that  the  court 
c.  26.  has  no  power  to  correct  omissions  or  mistakes  by  ref- 

erence to  the  instructions  in  any  ca^e  to  which  that  statute  ex- 
tends. (A) 

(e)  2  Cart.  799.  109,  where  that  learned  judge  stated  the 

(/)    See,    also,    Bailey    v.  Parkes,  5  general  rules  which,  since  the  wills  act. 

Notes  of  Cas.  392 ;  Mitchell  v.  Gard,  3  ought  to  govern  questions  of  this  nature. 

Sw.  &  Tr.  75.    See,  also,  In  the  Goods  o^  [See  Avery  v.  Chappel,  6  Conn.  270,  275  ; 

Davy,  1  Sw.  &  Tr.  262 ;  Guardhouse  t;.  Comstock   v.  Hadlyme,  8    Conn.    254  ; 

Blackburn,  L.  R.  1  P.  &  D.  109 ;  ReffeU  Andresa  v.  Weller,  2  Green.  Ch.  (N.  J.) 

t;.  Reffell,  lb.  139.  604,  608,  609 ;  CsBsar  v.  Chew,  7  Gill  & 

(g)  Rockell  v.  Yonde,  3  Phillim.  141.  J.  127;  Earl  of  Newbury  v.  Countess  o 

See  ante,  71 ;  [Gifford  v.  Dyer,  2  R.  1. 99.]  Newbury,  5  Madd.  364  ;  1  M.  &  Scott, 

(A)  In  the  Goods  of  Wilson,  2   Curt.  352;  Barker  v,  Comins,  110  Mass.  477; 

853 ;  Stanley  v.  Stanley,  2  Johns.  &  H.  Harter  v,  Harter,  L.  R.  3  P.  &  D.  11, 12; 

491.     See,  also,  Birks  v.  Birks,  34  L.  J.,  Gifford  v.  Dyer,  2  R.  I.  99;  Iddiogs  v. 

P.  M.  &  A.  92,  per  Sir  J.  P.  Wilde;  Iddings,  7  Serg.  &  R.  111.] 
Guardhouse  v.  Blackburn,  L.  R.  1  P.  A  D. 

[359] 
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A  verdict  in  an  action  of  ejectment,  brought  for  the  Verdict  in 

,  "  ejectment: 

purpose  of  trying  the  validity  of  a  will  as  to  realty,  is  inadmissi- 
not  admissible  in  an  allegation  in  a  testamentary  cause,  tamentaiy 
respecting  the  same  will,  in  the  ecclesiastical  court,  (i)       ^''"®* 

Not  only  when  the  competency  of  the  testator  is  in  dispute,  but 
in  all  cases  where  there  is  any  imputation  of  fraud  in  the  In  what 
making  of  the  will,  the  declarations  of  the  testator  are  deciara- 
admissible  in  evidence  respecting  his  dislike  or  affection   lestatorare 
for  his  relations,  or  those  who  appear  in  the  will  to  be   admissible 
the  objects  of  his  bounty,  and  respecting  his  intentions   dencc. 
either  to  benefit  them  or  to  pass  them  by  in  the  disposition  of  his 
property.  (/)     So  it  was  held  by  the  court  of  Q.  B.  in  Doe  v. 
Palmer,  (A)  that,  in  order  to  rebut   the   presumption  which,  as 
there  has  already  been  occasion  to  mention,  (Z)  exists  that  unat- 
tested alterations  appearing  on  the  face  of  a  will  were  made  after 
the  execution,  it  is  'allowable  to  give  evidence  of  declarations  of 
the  testator,  made  before  the  execution,  of  his  intention  to  pro- 
vide by  his  will  for  a  person  who  would  be  unprovided  for  with- 
out the  alterations  in  question.     But  that  court  further  held  his 
declarations  inadmissible,  which  were  made  after  the  execution,  to 
the  effect  that  the  alterations  *  had  been  made  previously.     And 
Lord  Campbell,  in  giving  the  judgment,  said  the  court  could  not  be 
guided  alone  by  the  consideration  that  both  parties  claimed  under 
the  testator ;  for  his  declarations,  made  after  a  time  when  a  con- 

(i)  Grindall  v.  Grindall,  3  Hagg.  259.  provisions  of  the  will,  are  admissible  in 

{j )  Lord  Campbell  C.  J.  in  Shallcross  evidence  in  connection  with  other  testi- 

V.  Palmer,  16  Q.  B.  759;  [Allen  v,  Allen,  mony  tending    to    show  such    influence. 

12  Ad.  &  £1.  451  ;  Beaubien  v.  Cicotte,  12  Neel  v.  Potter,  40  Penn.  St.  483  ;  Starrett 

Mich.  459 ;  Robinson  v.  Adams,  62  Maine,  v.  Douglass,  2  Yeates,  46 ;  Irish  v.  Smith, 

869  ;  Howell  v.  Barden,  3  Dev.  442 ;  Reel  v.  8  Sorg.  &  R.  573 ;  Stevens  v.  Vancleve,  4 

Reel,  1  Hawks,  248 ;  Cawthom  v.  Haynes,  Wash.  C.  C.  266 ;  Denison's  Appeal,  29 

24  Missou.  236;  Roberts  r.  Trawick,  13  Conn.  399;  Woo  ton  r.  Redd,  12  Grattan, 

Ala.  68;  Shailer  v.  Burostead,  99  Mass.  196;  Colt  J.  in  Shailer  v.  Bumstead,  99 

112  ;  Rambler  v.  Try  on,  7  Serg.  &  R.  90;  Mass.   122.    But  declarations  of  the  tes- 

Waterman  v.  Whitney,  1   Keman,   157.  tator  cannot  be  admitted  to  prove  that  the 

Where  there  is  an  imputation  of  undue  will  was  forged,  or  that  he  was  fraudu- 

influenco  upon  the  testator  in  making  his  lently  induced  to  execute  it  under  the  be- 

will,  his  declarations,  made  at  different  lief  that  it  was  some  other  paper.    Boylan 

times  and  at  distant  intervals  for  many  t;.  Meeker,  4  Dutcher  (N.  J.),  274;  post, 

years,  before  and  down  to  the  period  of  360,  note  (m).] 

making  the  will,  disclosing  a  long  cher-  (k)  16  Q.  B.  747. 

ished  purpose  of  disposing  of  his  property  (/)  Ante,  130,  131. 
in  a  manner  wholly  at  variance  with  the 

[860] 
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troverted  will  is  supposed  to  have  been  executed,  would  not  be 
admissible  to  prove  that  it  had  been  duly  signed  and  executed  as 
the  law  requires,  (tn)     In  the  ecclesiastical  court  the  declarations 

(m)  See  accord.  In  the  Goods  of  Rip-  When  nsed  fbr  snch  pnrpoae,  they  are 

ley,  I   Sw.  &  Tr.  68;  In  the  Goodjs  of  mere  hearsay,  which,  by  reason  of  the 

Hardy,  30  L.  J.,  P.  M.  &  A.  142.    So  on  death  of  the  party  whose  statements  are 

an  issue  as  to  the  revocation  of  a  daly  ex-  so  ofiered,  can  never  be  explained  or  con- 

ecnted  will,  evidence  of  declarations  of  the  tradicted  by  him.    Obtained,  it  may  be, 

deceased  (to  the  effect  that  he  had  made  a  by  deception  or  persuasion,  and  always 

will,  bnt  destroyed  it),  made  snbseqnently  liable  to  the  infirmities  of  hnman  recol- 

to  the  date  of  the  alleged  revocation,  was  lection,  their  admission  woald  go  far  to 

held  inadmissible,  as  falling  within  the  destroy  the  security  which  it  is  essential 

principle  laid  down  in  Doe  v.  Palmer,  to  preserve.    The  declaration  is  not  to  be 

Staines  v.   Stewart,  2    Sw.  &  Tr.  320.  wholly  rejected,  however,  if  admissible  on 

Again,  evidence  of  the  declarations  of  an  other  grounds ;  and  it  must  be  left  to  the 

alleged  testator  as  to  the  contents  of  his  judge  carefully  to  point  out  how  far  it  ia  to 

will  not  forthcoming,  made  after  its  ex-  be  rejected  or  received  as  evidence  by  the 

ecntion,  were  held  not  admissible  to  prove  jury.    Ordinarily  we  should  expect  more 

its  contents.     Quick  v.  Quick,  3  Sw.  &  Tr.  or  less  evidence  of  the  prior  existence  of 

442.     [This  case  of  Quick  v.  Quick  was  those  peculiarities  which  the  subsequent 

overruled  in  Sngden  v.  Lord  St.  Leonards,  declarations  give  evidence  of;  and  in  the 

L.  R.  I  P.  Div.  154,  where  it  was  held  reported  cases  this  will  generally  be  found 

that  declarations,  written  or  oral,  made  by  to  be  so.    It  is  not  necessary  to  decide 

a  testator,  both  before  and  after  the  execu-  whether,  in  the  entire  absence  of  such  evi- 

tion  of  his  will,  are,  in  the  event  of  its  deuce,  subsequent  declarations  would  ever 

loss,  admissible  as  secondary  evidence  of  be  competent   Where  a  foundation  is  laid 

its  contents.]    But  upon  a  question  be-  by  evidence  tending  to  show  a  previous 

tween  heir  and  devisee  as  to  the  compe-  state  of  mind,  and  its  continued  existence 

tency  of  the  testator  at  the  time  of  making  past  the  time  of  the  execution  of  the  will 

his  will,  it  was  held  to  be  no  misdirection  is  attempted  to  be  proved  by  subsequent 

to  tell  the  jury  that  they  might  take  into  conduct   and   declarations,  such  declara- 

consideration  statements  made  by  the  tes-  tions  are  admissible,  provided  they  are 

tator  as  to  the  dispositions  contained  in  significant  of  a  condition  sufficiently  per- 

his  will,  and  which,  in  fact,  corresponded  manent,  and  are  made  so  near  the  time  as 

therewith,  as  throwing  back  light  on  the  to  afford  a  reasonable  inference  that  such 

period  at  which  the  will  was  executed  was  the  state  at  the  time  in  question." 

(a  year  before),  and  as  affording  means  of  The  learned  judge  then  cites  and  com- 

infcrring  what  was  the  state  of  his  com-  ments  on  the  following  English  and  Amer- 

petcncy  at  that  period.    Sutton  v,  Sadler,  ican  authorities  bearing  upon  the  point : 

3  C.  B.  N.  S.  99.    See,  also,  Whiteley  v.  Provis  v.  Reed,  5  Bing.  435 ;  Marston  u. 

King,  17  C.  B.  N.  S.  756  ;    [Barring  v.  Roe,  8  Ad.  &  £1.  14;  Jackson  v.  Eniflfen, 

Allen,  25  Mich.  505.    In  Shailer  v.  Bum-  2  John.  31 ;  Waterman  i;.  Whitney,  1  Eer- 

stead,  99  Mass.  122,  Colt  J.,  speaking  with  nan,  157 ;  Comstock  v.  Hadlyme,  8  Conn, 

reference  to  the  statements  and  declara-  254 ;  Robinson  v.  Hutchinson,  26  Vt.  47 ; 

tions  of  a  testator  subsequent  to  the  ex-  Moritz  v,  Brough,  16   Serg.  &  R.  402; 

ecution  of  his  will,  said :  "  They  are  not,  M'Taggart  v.  Thompson,   14  Penn.  St 

by  the  better  reason  and  the  most  authori-  149,  154 ;  Boylan  v.  Meeker,  4  Dutcher, 

tative  decisions,  admissible  to  establish  the  274  ;   and  adds  :   "  A  will  made  where 

fact  of  fraud  and  undue  influence  as  one  fraud  or  compulsion  is  used  may  never- 

of  the  constituent  elements  of  the  issue,  theless  be  shown  to  be  the  free  act  of  the 
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of  the  testator  have  been  deemed  admissible  to  prove  the  fact  of 

party,  by  proof  of  statementA  in  which  the  ment."  99  Mass.  125,  126.  See  Boy- 
will  and  its  proYisions  are  approved,  made  Ian  V.  Meeker,  4  Dutcher  (N.  J.},  274. 
when  relieved  of  any  improper  influence  And  see  Johnson  v.  Lyford,  L.  R.  I  P.  & 
or  coercion.  It  is  always  open  to  inquiry,  D.  546,  where  it  was  held  that  the  verbal 
whether  undue  influence  in  any  ca^ie  oper-  and  written  declarations  or  statements 
ated  to  produce  the  will ;  and,  as  the  will  made  by  the  testator  in  or  about  the  mak- 
is  ambulatory  during  life,  the  conduct  and  ing  of  his  wUl,  when  accompanying  acts 
declarations  of  the  testator  upon  that  point  done  by  him  in  relation  to  the  same  sub- 
are  entitled  to  some  weight.  Indeed,  the  ject,  are  admissible  as  evidence  of  the  con- 
fact  alone,  that  the  will,  executed  with  tents  of  the  same  will.  As  to  proof  of 
due  solemnity  by  a  competent  person,  is  declarations  which  in  the  lifetime  of  the 
suffered  to  remain  unrevoked  for  any  con-  testator  were  privileged  communications 
siderable  time  after  the  alleged  causes  have  between  him  and  the  witness,  see  Allen 
ceased  to  operate,  is  evidence  that  it  was  v.  The  Public  Administrator,  I  Bradf. 
fairly  executed ;  to  meet  which,  to  some  Sur.  221;  Britton  v,  Lorenz,  45  N.  Y. 
extent  at  least,  statements  of  dissatisfac-  51 ;  Sanford  t;.  Sanford,  61  Barb.  293 ; 
tion  with  or  want  of  knowledge  of  its  Rogers  v.  Lyon,  64  Barb.  373 ;  Games  v, 
contents  are  worthy  of  consideration  and  Piatt,  15  Abbott  Pr.  (N.  S.)  337;  Tay- 
clearly  competent,  however  slight  their  in-  ior's  Will  case,  10  Abbott  Pr.  (N.  S.) 
fluence  in  overcoming  the  fact  that  there  300 ;  Brand  v.  Brand,  39  How.  Pr.  (N. 
is  no  revocation.  All  this  evidence,  under  Y.)  193  ;  Daniel  v,  Daniel,  39  Penn.  St. 
whatever  view  it  is  admitted,  is  competent  191,  Woodward  J. ;  or  between  husband 
only  and  always  to  establish  the  influence  and  wife.  Brewer  v.  Ferguson,  11  Humph, 
and  effect  of  the  external  acts  upon  the  tes-  565.  As  to  the  declarations  and  acts  of 
tator  himself;  never  to  prove  the  actual  fact  devisees  or  legatees  being  parties  to  a  suit 
of  fraud  or  improper  influence  in  another."  touching  the  validity  of  a  will,  it  was  held 
And  in  the  same  case,  the  learned  judge  in  Shailer  v.  Bumstead,  99  Mass.  112,  that 
said  that  the  declarations,  being  "  offered  evidence  of  such  declarations  and  acts, 
to  show  either  ignorance  of  the  contents  subsequent  to  the  execution  of  the  will, 
of  the  will,  or,  that  they  were  contrary  to  whether  before  or  after  the  death  of  the 
the  real  intentions  of  the  testatrix,  and  testatrix,  is  inadmissible  to  prove  that  the 
that  the  will  was  improperly  obtained  by  will  "was  contrary  to  her  intentions,  or 
the  fraud  and  undue  influence  of  the  ex-  that  she  was  ignorant  of  its  contents,  and 
ecntors  named,"  though  "  not  competent  that  it  was  procured  by  fraud  and  undue 
as  a  declaration  or  narrative  to  show  the  influence  of "  such  parties,  if  there  are 
fact  of  fraud  or  undue  influence  at  a  pre-  other  parties  to  be  affected  thereby  who 
vious  period,"  were  "  admissible,  not  only  are  not  jointly  interested  nor  in  privity 
to  show  retention  of  memory,  tenacity,  or  with  them.  In  the  above  case,  99  Mass. 
vacillation  of  purpose  existing  at  the  date  127,  Colt  J.  said  :  "Devisees  or  legatees 
of  the  will,  but  also  in  proof  of  long  cher-  have  not  that  joint  interest  in  the  will 
ished  purposes,  settled  convictions,  deeply  which  will  make  the  admissions  of  one, 
rooted  feelings,  opinions,  affections,  or  though  he  be  a  party  appellant  or  appellee 
prejudices,  or  other  intrinsic  or  enduring  from  the  decree  of  the  probate  court  allow- 
pecnliarities  of  mind,  inconsistent  with  ing  the  will,  admisaible  against  the  other 
the  dispositions  made  in  the  instrument  at-  legatees."  So  in  Morris  v.  Stokes,  21  Geo. 
tempted  to  be  set  up  as  the  formal  and  de-  552,  it  was  decided  that  the  declarations  of 
liberate  expression  of  the  testatrix's  will ;  a  single  legatee,  although  the  principal 
as  well  as  to  rebut  any  inference  arising  one,  in  regard  to  the  mode  of  obtaining  a 
from    the   non-revocation  of  the  instm-  will,  are  not  admissible  to  defeat  the  entire 
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the  destruction  of  a  will,  even  in  cases  where  no  fraud  or  miscon- 
duct is  imputed,  (w) 

will,  nnless  a  combination  among  all  the  sorted  to  as  the  most  satisfactory  eridence 

legatees  to  obtain   the  will  by  unlawful  to  sustain  or  defend  the  will  whenerer  this 

means  be  first  shown.   But  such  testimony  issue  is  presented.   So  it  is  uniformly  held 

is  admissible  to  defeat  the  particular  leg-  that  the  previous  declarations  of  the  testa- 

acy  of  that  party,  on  the  ground  that  it  tor,  offered  to  prove  the  mental  facts  in- 

was  procured  by  fraudulent  means.    And  volved,  are  competent.      Intention,  pur- 

the  jury  may,  by  the  same  verdict,  estab-  pose,  mental  peculiarity,  and    condition, 

lish  the  remainder  of  the  will.     See,  also,  are  mainly  ascertainable  through  the  me- 

Lightncr  i\  Wike,  4  Serg.  &  R.  203 ;  Bo-  dium  afforded  by  the  power  of  language, 

vard  «.  Wallace,  4  Serg.  &  W.  409;  Boyd  Statements  and  declarations,  when    the 

V.  Eby,  8  Watts,  66 ;  Dotts  w.  Fetzer,  9  condition  of  the  mind  is  the  fact  to  be 

Penn.  St.  88 ;  lioberts  v.  Trawick,  13  Ala.  shown,  are  therefore  received  as  mental 

68  ;  Blakey  v.  Blakey,  33  Ala.  611 ;  Shai-  acts  or  conduct.    The  truth  or  falsity  of 

ler  V.  Bumstcad,  99  Mass.  129,  and  cases  the  statements  is  of  no  consequence.    As 

cited;  Brown    ».  Moore,  6  Yerger,  272.  a  narration  it  is  not  received  as  evidence 

But  the  admissions  and  declarations  of  a  of  the  facts  stated.    It  is  only  to  be  used 

sole  devisee  or  legatee  would  be  admissi-  as  showing  what  manner  of  man  he  is  who 

ble.    Nussear  v.  Arnold,  13  Serg.  &  R.  makes  it.      If  therefore  the  statement  or 

323,  328,  329 ;  Shailer    v.  Bumstead,  99  declaration  offered  has  a  tendency  to  prove 

Mass.  128,  129 ;  Ware  v.  Ware,  8  Greenl.  a  condition  not  in  its  nature  temporary 

42.]  and  transient,  then,  by  the  aid  of  the  rec- 

(n)  See  Hale  v.   Tokelove,  2  Robert,  ognized  rule  that  what  is  once  proved  to 

328,  by  Dr.  Lushington.    [So  the  declara-  exist  must  be  presumed  to  continue  till 

tions  of  a  testator,  to  the  effect  that  he  was  the  contrary  be  shown,  the  declaration, 

leaving  a  valid  will,  have  been  held  admis-  though  prior  in  time  to  the  act  the  validity 

sible  for  the  purpose  of  proving  that  a  of  which  is  questioned,  is  admissible.    Its 

lost  will  had  not   been  revoked.    In  re  weight  will  depend  upon  its  significance 

Johnson's  Will,  40  Conn.  587 ;  post,  379,  and  proximity.    It  may  be  so  remote  in 

note  (jf).    So  his  expressions  of  dissatis-  point  of  time,  or  so  altered  in  its  import 

faction  with  his  will,  to  show  it  has  been  by    subsequent  changes  in    the   circum- 

revoked.    Harring  v.  Allen,  25  Mich.  505.  stances  of  the  maker,  as  to  be  wholly  im- 

In  cases  where  the  mental  capacity  of  the  material,  and  wisely  to  be  rejected  by  the 

deceased  is  in  issue,   the    range    of  in-  judge.    Upon  the  question  of  capacity  to 

quiry  into  the  history  of  his  life,  conduct,  make  a  will^  evidence  of  this  description  is 

feelings,  affections,  declarations,  and  con-  constantly  received.    The    inquiry  is  of 

versations,  seems  to  be  bounded  only  by  course  directed  to  the  condition  at  the 

the  discretion  of  the  court  applied  to  the  date  of  the  execution  of  the  will ;  but  the 

circumstances  of  each  particular  case.  Colt  entire  moral  and  intellectual  development 

J.  in  Shailer  v.  Bumstead,  99  Mass.  119,  of  the  testator  at  that  time  is  more  or  less 

said,  "  The  will  is  always  liable  to  be  im-  involved  ;  not  alone  those  substantive  and 

peached  by  any  competent  evidence  that  inherent  qualities  which  enter  into  the 

it  was  never  executed  with  the  required  constitution  of  the  man,  but  those  less 

formality,  was  not  the  act  of  one  possessed  permanent  features  which  may  be  said  to 

of  testamentary  capacity,  or  was  obtained  belong  to  and  spring  from  the  affections 

by  snch  fraud  and  undue  influence  as  to  and  emotions,  as  well  as  those  morbid  de- 

snbvert  the  real  intentions  and  will  of  the  velopmcnts  which  have  their    origin  in 

maker.    The  declarations  of  the  testator  some  physical  disturbance.    All   that  is 

accompanying  the  act  must  always  be  re-  peculiar   in   temperament   or   modes   of 
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Of  the  Prolate  of  Wills  of  Foreigners^  ^c,  and  of  British  Sub- 
jects domiciled  out  of  the  Jurisdiction  of  the  Court. 

If  the  testator  died  without  leaving  any  personal  property  in 
this  country,  generally  speaking,   his  will   need  not  be   if  the  de- 
proved   in  any  court  of  probate  here ;  and,  therefore,   ^ereon- 
where  the  plaintiff  as  administrator  of  I.  S.,  who  died  ^^y  ^°  ^* 

thoaght,  the  idiosyncrasies  of  the  maiif  so  Bolland,  in  the  same  case,  pp.  728,  729, 
far  as  susceptibility  is  thereby  shown,  pre-  said  :  "  I  take  it  to  be  setded,  that,  in 
sent  proper  considerations  for  the  jury.*'  order  to  show  the  state  of  mind  and  un- 
Boylan  r.  Meeker,  4  Dutcher  (N.  J.),  274 ;  derstanding  of  a  person  whose  competency, 
Harrison  v.  Rowan,  3  Wash.  C.  C.  586 ;  as  in  the  present  case,  is  brought  in  ques- 
Ramblcr  v.  Tryon,  7  Serg.  &  R.  90 ;  Rob-  tion,  whatever  is  said,  written,  or  done  by 
inson  v.  Adams,  62  Maine,  369,  411-413  ;  the  friends  of  the  party,  and  others  who 
Potts  V.  House,  6  Geo.  324 ;  Davis  v.  Cal-  may  have  had  transactions  with  him,  is  ev- 
vert,  5  Gill  &  J.  269;  Van  Alst  v.  Hun-  idenceto  be  submitted  tothe  jyry,who  are 
ter,  5  John.  Ch.  148 ;  Lucas  v.  Parsons,  27  to  decide  upon  such  competency,  provided 
Geo.  593 ;  Whitenach  v,  Stryker,  1  Green  what  has  been  so  said,  written,  or  done, 
Ch.  11 ;  Robinson  v.  Hutchinson,  26  Yt.  can  be  proved  to  have  been  known  to  and 
38  »  Kinne  v.  Kinne,  9  Conn.  102 ;  Sea-  acted  upon  by  such  party."  But  it  was 
men's  Friend  Society  v.  Hopper,  33  N.  Y.  decided  in  the  above  case  that  letters  writ- 
619 ;  Boyd  v.  Eby,  8  Watts,  66  ;  Grant  v,  ten  to  the  party  whose  competency  to 
Thompson,  4  Conn.  203 ;  Irish  v.  Smith,  8  make  a  will  was  in  question,  by  third  per- 
Serg.  &  R.  573 ;  Brock  v,  Luckett,  4  How.  sons  since  deceased,  and  found  many 
(Miss.)  459 ;  Clapp  v,  FuIIerton,  34  N.  years  after  their  date  among  his  papers, 
Y.  190;  Stackhouse  v.  Horton,  15  N.  J.  are  not  admissible  in  evidence,  without 
202  ;  Beaubien  r.  Cicotte,  12  Mich.  495;  1  proof  that  he  himself  acted  upon  them. 
Greenl.  Ev.  §  108 ;  Moritz  v.  Brongh,  16  S.  C  1  Ad.  &  El.  3  ;  7  Ad.  &  £1.  313;  2 
Serg.  &  R.  405 ;  Norwood  v.  Marrow,  4  I(uss.  &  My.  1.  General  reputation  as  to 
Der.  &  Bat.  442 ;  Comstock  v.  Hadlyme,  sanity  of  the  testator  is  not  admissible. 
8  Conn.  254.  In  a  case  where  the  mental  Mr.  Baron  Parke,  Wright  v.  Tatham,  5  CI. 
capacity  of  a  party  to  make  a  will  was  in  &  Fin.  670,  735  ;  Townsend  v.  Peppcrell, 
controversy  (Wright  u.  Tatham,  5  CI.  &  99  Mass.  40.  As  to  the  testimony  of  sub- 
Fin.  670,  715),  Mr.  Justice  Patteson  said  :  scribing  witnesses,  see  ^nte,  346,  note  {<P), 
"Every  act  of  the  party's  life  is  relevant  As  to  the  opinions  of  persons  not  experts, 
to  the  issue."  Mr.  Baron  Alderson,  in  nor  subscribing  witnesses,  ante,  346,  note 
the  same  case,  p.  720,  said :  "  The  object  {d^).  —  ETperts,  The  testimony  of  experts 
of  laying  this  testimony  before  the  jury,  generally  forms  a  prominent  feature  in  the 
is  to  place  the  whole  life  and  conduct  of  evidence  upon  the  trial  of  an  issue  re- 
the  testator,  if  possible,  before  them,  so  specting  the  mental  capacity  of  a  testator. 
that  they  may  judge  of  his  capacity ;  for  In  Commonwealth  i;.  Rogers,  7  Met.  500, 
this  purpose,  you  call  persons  who  have  504,  505,  Shaw  C.  J.  said :  "  Some  ques- 
known  him  for  years,  who  have  seen  him  tions  lie  beyond  the  scope  of  the  observa- 
frequently,  who  have  conversed  with  him  tion  and  experience  of  men  in  genera], 
or  corresponded  with  him."  "  Every  act  but  are  quite  within  the  obsen'ation  and 
of  the  testator  is  evidence."    Mr.  Baron  experience  of  those  whose  peculiar  pur- 
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country,  at  Naples,  *  brought  his  bill  to  have  a  discovery  of  the 
need  not  be  intestate's  personal  effects,  the  defendant  pleaded  that 
here?  the  deceased  had  by  his  will  made  him,  the  defendant, 

snits  and  profession  have  brought  the  class  Gibson,  9  Yerger,  329.  And  the  jury  mnst 
of  facts,  laid  before  the  jury,  frequently  be  satisfied  that  the  facts  and  symptoms 
and  habitually  under  their  consideration,  did  exist  in  the  particular  case.  Harrison 
It  is  upon  this  ground  that  the  opinions  of  v.  Rowan,  S  Wash.  C.  C.  587 ;  Dnffield  v. 
witnesses  who  have  long  been  conversant  Morris,  2  Harring.  375 ;  Gibson  v.  Gibson, 
with  insanity  in  its  yarions  forms,  and  9  Terger,  329 ;  f  otts  v.  House,  6  Geo.  324 ; 
who  have  had  the  care  and  superintend-  Kempsey  v.  McGinniss,  21  Mich.  123.  It 
ence  of  insane  persons,  are  ri^ceived  as  must  appear  that  the  witness  has  reliable 
competent  evidence,  even  though  they  information  or  knowledge  of  the  facts  in- 
have  not  had  opportunity  to  examine  the  volved,  and  upon  which  his  opinion  is 
particular  patient,  and  observe  the  symp-  to  be  founded,  before  he  can  testify  as  an 
toms  and  indications  of  disease,  at  the  expert.  Bice  J.  in  Heald  v.  Thing,  45 
time  of  its  supposed  existence.  It  is  de-  Maine,  397  ;  Gaston  J.  in  Clary  v.  CUry, 
signed  to  aid  the  judgment  of  the  jury  in  2  Ired.  78.  But  an  expert  cannot  be  al- 
regard  to  the  influence  and  effect  of  cer-  lowed  to  give  his  opinion  based  partly 
tain  facts  which  lie  out  of  the  observation  upon  the  representations  made  to  him  by 
and  experience  of  persons  in  general.  The  others  not  under  oath,  and  partly  npon  his 
valueofsuchtestimony  will  depend  mainly  own  observation  and  examination  of  his 
npon  the  experience,  fidelity,  and  impar-  patient's  symptoms  and  condition.  Heald 
tiality  of  the  witness  who  gives  it."  The  v.  Thing,  45  Maine,  392 ;  Wetherbee  v. 
question  of  the  competency  of  the  expert  Wetherbee,  38  Yt.  454.  Nor  can  a  wit- 
is  for  the  court.  Boardman  v.  Woodman,  ness  who  is  an  expert,  in  a  case  where  the 
47  N.  H.  120 ;  Rice  J.  in  Heald  v.  Thing,  evidence  is  complicated  and  conflicting, 
45  Maine,  397 ;  Commonwealth  v.  Sturti-  although  he  has  heard  all  the  testimony, 
vant,  117  Mass.  122,  137.  The  opinion  of  be  asked,  "  Supposing  all  the  facts  stated 
an  expert  may  be  admitted  upon  the  ques-  by  the  witnesses  to  be  true,  was  the  tes- 
tion  of  the  capacity  of  the  testator,  founded  tator  laboring  under  an  insane  delusion,  or 
either  upon  his  own  personal  acquaint-  was  he  of  an  unsound  mind  ?  "  But  the 
ance  with  the  testator  and  his  observation  facts  upon  which  his  opinion  is  asked  should 
and  examination  of  him,  or  upon  a  hypo-  be  put  to  him  hypothetically.  Woodbury 
thetical  case  involving  the  same  facta,  or  v.  Obear,  7  Gray,  476 ;  Fairchild  v.  Bas- 
facts  similar  to  those,  supposed  to  be  proved  comb,  35  Y t.  398 ;  Regina  v.  Frances,  4 
by  the  evidence.  Boardman  v.  Woodman,  Cox  C.  C.  57 ;  Bainbrigge  v.  Bainbrigge, 
47  N.  H.  120;  Heald  v.  Thing,  45  Maine,  4  Cox,  454;  United  States  r.  McGlue,  I 
392 ;  Jackson  v.  N.  Y.  Central  R.  R.  Co.  Curtis  C.  C.  1 ;  Commonwealth  v.  Rogers, 
2  N.  Y.  Sup.  Ct.  653;  Bonard's  Will,  16  7  Met  500;  M'Naghten's  case,  10  CI.  & 
Abb.  Pr.  N.  S.  128  ;  People  v.  Montgom-  Fin.  200 ;  People  v,  M'Cann,  3  Parker  Cr. 
ery,  13  Abb.  Pr.  N.  S.  207;  Macfarland's  (N.  Y.)  272.  There  is,  however,  no  estab- 
Trial,  8  Abb.  Pr.  N.  S.  57 ;  McAllister  v,  lished  formula  for  questions  to  expeits  in 
State,  17  Ala.  434;  Clark  v.  State,  12  Ohio,  Massachusetts,  and  any  question  may  be 
483;  Kempsey  v.  McGinniss,  21  Mich.  123.  proper  which,  upon  the  circumstances  d«h 
In  either  case,  the  facts  or  symptoms  on  veloped,  will  elicit  their  opinions  as  to  tbe 
which  his  opinion  is  founded  must  be  dis-  matters  of  science  or  skill  which  are  in 
tinctly  stated.  Heald  v.  Thing,  45  Maine,  controversy,  and  at  the  same  time  exclude 
392,  396,  397 ;  Hathom  v.  King,  8  Mass.  their  opinion  as  to  the  effect  of  the  «vi- 
371 ;  Dickinson  v.  Barber,  9  Mass.  22^ ;  dence  in  establishing  controverted  facta. 
Clark  V.  State,  12  Ohio,  483 ;  Gibson  v.  Hunt  v.  Lowell  Gas  Light  Co.  8  Alien, 

[361] 
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his  executor,  and  he  had  proved  the  will  according  to  the  law  of 

169.  Id  this  last  cited  case  the  expert  wit-  Ala.  189;  Bowman  v.  Woods,  1  Green 
nesses  bad  heard  the  whole  of  the  evi-  (la.),  441 ;  Lunning  v.  State,  1  Chand. 
dence,  which  was  not  conflicting,  and  they  (Wis.)  178;  Wale  v.  Dewitt,  20  Texas, 
were  permitted  to  answer  this  question :  398  ;  Melvin  v,  Easlej,  1  Jones  (Law), 
"Having heard  the  evidence,  and  assuming  386.  Books  of  science  or  art  are  made 
the  stAtements  made  by  the  plaintiff  to  be  admissible  by  statute  in  Iowa.  Brodhead 
true,  what  in  your  opinion  was  the  sick-  v.  Wiltse,  35  Iowa,  429.  It  seems  to  be 
ness,  and  do  you  see  any  adequate  cause  no  objection  to  an  opinion  of  a  medical 
for  the  same  ? "  although  it  was  objected  expert  that  it  is  based  partly  on  his  ob- 
to.  See  Crowell  v.  Kirk,  3  Dev.  (Law)  serration  and  experience  and  partly  on 
355;  Kempsey  V.  McGinniss,  21  Mich.  123.  information  derived  from  books.  State 
A  question  under  like  circumstances  and  v,  Terrell,  12  Kich.  (Law)  321.  See  Par- 
in  similar  form,  it  was  held,  would  be  ker  v.  Johnson,  25  Geo.  576. —  Contents  of 
proper,  by  the  learned  judges  in  M'Nagh-  W%U,^c.  A  will  cannot  be  avoided  merely 
ten's  case,  10  CI.  &  Fin.  200.  See  Negro  because  it  appears  to  be  imprudent,  nn- 
Jerry  v.  Townshend,  9  Md.  145;  State  reasonable,  or- unaccountable.  Higgins  v. 
V.  Windsor,  5  Harring.  512.  The  proper  Carlton,  28  Md  118;  Munday  v.  Taylor, 
questions  to  be  asked  of  a  witness  testi-  7  Bush  (Ky.),  491  ;  Davis  v.  Calvert,  5 
fying  as  an  expert  on  a  question  of  men-  Gill  &  J.  269,  300 ;  Ross  v.  Christman,  1 
tal  capacity  were  suggested  and  well  con-  Ired.  (Law)  209.  So,  on  the  other  hand, 
sidered  by  Christiancy  J.  in  Kcmpsey  p,  though  the  will  bear  the  impress  of  being 
McGinniss,  21  Mich.  123,  137  et  seq.  An  dictated  by  wisdom  and  by  the  exercise  of 
expert  is  allowed  to  state,  on  his  examina-  a  sound  mind ;  yet,  if  in  fact  it  be  true 
tion  in  chief,  the  grounds  of  the  opinion  that  its  maker  did  not  at  the  time  pof- 
expressed  by  him,  and  the  reasons  for  it.  sess  a  sound  mind,  if  he  was  insane,  if 
Heald  V.  Thing,  45  Maine,  397;  Metcalf  J.  by  reason  of  weakness  or  imbecility  he 
in  Keith  v.  Lothrop,  10  Gush.  453,  457 ;  waB  what  in  law  is  known  as  non  compos 
Commonwealth  v.  Webster,  5  Cush.  301 ;  mentis,  the  will  would  be  without  legal 
Collier  v,  Simpson,  5  C.  &  P.  73.  See,  effect  Potter  J.  in  Harper  v.  Harper;  1 
as  to  the  value  of  the  evidence  of  experts,  N.  Y.  Sup.  Ct.  351,  354.  But  the  char- 
Cfaristiancy  J.  in  Kempsey  v.  McGinniss,  acter  and  contents  of  the  will  itself,  con- 
21  Mich.  142, 143;  Grier  J.  in  Winans  v,  sidered  either  by  themselves  or  in  con- 
New  York  &  Erie  By.  21  How.  (U.  8.)  100.  nection  with  the  property  and  estate  dis- 
MediccU  Books.  It  has  been  decided  in  posed  of  by  the  testator,  with  his  family 
some  states  that  medical  hooka,  even  of  and  relatives  and  their  claims  upon  him, 
received  authority,  cannot  be  read  to  the  and  with  his  own  situation  and  the  cir- 
court  or  juiy,  if  objection  is  made.  Ash-  cnmstances  under  which  the  will  was 
worth  V,  Kittridge,  12  Cash.  193;  Wash-  made,  are  important  matters  of  observa- 
burn  t^  Cuddihy,  8  Gray,  430 ;  Common-  tion,  and  sometimes  furnish  controlling 
wealth  r.  Wilson,  1  Gray,  337 ;  Carter  v,  proof  respecting  the  soundness  of  the  tea- 
State,  2  Ind.  617;  Harris  V.  Panama  B.  R.  tator's  mind  at  the  time  of  making  his 
Co.  3  Boaw.  (N.  Y.)  7  ;  Fowler  v.  Lewis,  will.  Harper  r.  Harper,  1  N.  Y.  Sup.  Ct. 
25  Texas,  380;  Davis  v.  State,  38  Md.  15 ;  351  ;  Kempsey  v.  McGinniss,  21  Mich. 
Commonwealth  v.  Stnrtivant,  117  Mass.  123 ;  Wells  J.  in  Howe  o.Howe,  99  Mass. 
122.  But  in  other  states  snch  books  have  90 ;  Van  Alst  v.  Hunter,  5  John.  Ch.  148 ; 
been  allowed  to  be  read,  subject  to  the  dis-  Clark  v.  Fisher,  1  Paige,  171 ;  Harrel  v, 
creiion  of  the  conrt,  with  proper  explana-  Harrel,  1  Duvall  (Ky.), 203 ;  Ross  v,  Chrisi- 
tions  of  technicalities  or  phrases  not  gen-  man,  1  Ired.  (Law)  209 ;  Munday  v,  Tay- 
erally  nnderatood.  Standenmeier  v.  Wil-  lor,  7  Bush  (Ky.),  491 ;  Peck  v.  Carey,  27 
liamson,  29  Ala.  558 ;  Mockle  v.  State,  87  N.  Y.  9  ;  Gambault  v.  Public  Adminis- 
yoL.1.                          97 
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the  country ;  and  he  denied  that  the  deceased  had  left  any  estate 
bat  what  was  at  Naples ;  and  this  plea  was  held  good,  (o) 

But  if  a  foreign  executor  should  find  it  necessary  to  institute  a 
unless  his  ^^^^  here,  to  recover  a  debt  due  to  his  testator,  he  must 
SssUtuuTa  P^^^^  ^^  ^^  ^'^^^  ^^9  ^^  A  personal  representative  must 
suit:  be  constituted  by  the  court  of  probate  here  to  administer 

ad  litem.  (^)  So  an  executor  having  obtained  probate  in  Ireland 
cannot  bring  an  action  here  as  executor,  even  to  recover  Irish 
assets,  without  having  obtained  probate  in  England  also.  (9)    For 

trator,  4  Bradf.  Sur.  226 ;  Davis  o.  Cal-  145 ;  Doolittie  0.  Lewis,  7  John.  Ch.  47  ; 
yert,  5  Gill  &  J.  269 ;  Eevill  v.  Keyill,  6  Smith  v.  Webb,  1  Barb.  280 ;  Taylor  v. 
Amer.  Law  Reg.  (N.  S.)  79 ;  Roberts  v,  Barron,  35  N.  H.  495,  and  cases  cited ; 
Trawick,  13  Ala.  68  ;  Couch  v.  Couch,  7  Clark  v.  Clement,  33  N.  H.  567 ;  Danger- 
Ala.  519  ;  Tomkins  v,  Tomkins,  1  Bailey,  field  r.  Thnrston,  2  Martin  (La.),  232  ; 
92;  Patterson  v.  Patterson,  6  Serg.  &  R.  Clark  v.  Blackington,  1 10  Mass.  873.  The 
56  ;  Dnffleld  v,  Morris,  2  Earring.  881  ;  executor  is  bound  to  take  foreign  probate 
Weir*s  case,  9  Dana,  443 ;  Addington  v.  for  the  purpose  of  collecting  debts  in  other 
Wilson,  5  Ind.  137 ;  Ken  worthy  v.  Wil-  states,  if  the  interests  of  the  estate  require 
liams,  5  Ind.  375 ;  Qoble  v.  Grant,  2  Green  it.  If  he  does  not  take  such  probate  and 
Ch.  629,  635,  636.  Other  wills  of  the  tea-  the  estate  suffers  loss  in  consequence,  it  is 
tator,  not  ofiered  for  probate,  have  been  a  devagtavU,  Henderson  J.  in  Helme  v. 
admitted  in  evidence  upon  questions  of  Sanders,  8  Hawks,  566.  But  in  some 
capacity  and  undue  influence.  Love  v.  states,  a  foreign  executor  or  administrator 
Johnston,  12  Ired.  355.]  has  a  right  to  sue  for  assets  belonging  to 

(o)  Jauncey   u.  Sealey,    1   Vem.   397.  the  testator's  or  intestate's  estate  without 

See,  also,  Carrie  v,  Bircham,  1  Dowl.  &  qualifying  as  executor  or  administrator 

Ryl.  35 ;  Hervey  v.  Fitzpatrick,  Kay,  421 ;  therein.    Bells  v.  Nichols,  38  Ala.  678 ; 

pott,  pt.  I.  bk.  ▼.  ch.  zi.  §  z.  Cloud  v,  Golightly,  5  Ala.  64 ;  Glassell  v, 

(p)  Attorney  General   v,  Cockerell,  1  Wilson,  4  Wash.  591 ;  Moore  v.  Fields^ 

Price,  179,  by  Richards,  Baron  ;  Mitf.  PL  42  Penn.  St  467  ;  Stephens  v.  Smart,  1 

177,  4th  ed. ;  Tyler  v.  Bell,  2  My.  &  Cr.  Law  Rep.  471* ;  Morgan  v.  Gaines,  3  A.  K. 

89 ;  Attorney  General  v,  Bouwens,  4  M.  Marsh.  613 ;  Gray  v,  Patton,  2  B.  Mon. 

&  W.  193;  [Dixon  v.  Ramsay,  3  Cranch,  12 ;  Price  v.  Morris,  5  McLean,  4;  Rock* 

819;  Lord  Romilly  M.  R.  in  Hood  v.  ham  v,  Wittkowski,  64  N.  Car.  464.    See 

Lord  Barrington,  L.  R.  6  £q.  222;  Nay-  Reefer  v.  Mason,  86  HI.  406 ;  Colbert  v. 

lor  V.  Moffatt,  29  Missoo.  126  ;  Gilman  Daniel,  32  Ala.  314.    And  so  the  statute 

V.  Gilman,  54  Maine,  458  ;  Trecothick  v.  of  limitations  runs  against  a  claim  by  the 

Austin,  4  Mason,  16  ;  Reynold  v.  Tor-  foreign  executor  or  administrator  in  those 

ranee,  2  Brev.  (S.  Car.)  59;  Caldwell  v.  states  juat  as  though  he  had  been  ap- 

Harding.  5  Blatch.  501 ;  Kerr  v.  Moon,  pointed  there.    Manly  v,  Tumipseed,  87 

9  Wheat  565;  Sanders  p.  Jones,  8  Ired.  Ala.  522;  Bell  v.  Nichols,  88  Ala.  678. 

Bq.  246 ;  Graeme  v.  Harris,  1  Dallas,  In  such  cases  the  executor  or  adminta- 

456 ;  Glenn  v.  Smith,  2  Gill  &  J.  498 ;  trator  must  be  qualified  to  sue  aooording 

Kraft  V.  Wickey,  4  Gill  &  J.  382 ;  Fen-  to  the  laws  of  the  sute  under  which  he 

wick  V.  Scars,  1  Cranch,  259 ;  Dickinson  claims  to  have  been  appointed.    Newton 

V.  M'Cimw,  4  Rand.  158 ;  Stevens  v.  Gay-  v.  Cooke,  10  Ark.  169.] 
lord,  11  Mass.  256 ;  Riley  r.  Riley,  3  Day,        {q)  Carter  v.  Crofts,  Godb.  88 ;  Whyte 

74;  Hobartv.  Conn.  Tnmp.  Co.  15  Conn,  v.  Rose,  8  Q.  B.  508,  per  Tindal  0.  J. 
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the  courts  here  will  not  recognize  any  will  of  personalty  except 
such  as  the  court  of  probate  of  this  country  has  by  the  probate 
adjudged  to  be  the  last  will,  (r)  Therefore  if  a  testator  die  in 
India,  and  his  personal  estate  be  wholly  there,  and  his  executor 
be  resident  there,  and  the  will  be  proved  there,  yet  if  a  part  of 
the  assets  remain  in  the  hands  of  the  executor  unappropriated, 
and  come  to  be  administered  in  England,  and  a  legatee  in  Eng- 
land institute  a  suit  here  for  the  payment  of  his  legacy  out  of  such 
unappropriated  assets,  administration  to  the  testator  ought  to  be 
taken  out  in  this  country,  and  the  administrator  made  a  party  to 
the  suit.  («)  So  to  a  bill  which  seeks  an  account  of  the  assets  of 
an  intestate,  who  died  in  India,  possessed  by  a  personal  represen- 
tative there,  a  personal  representative  of  the  *  intestate,  consti- 
tuted in  England,  is  a  necessary  party,  though  it  does  not  appear 
that  the  intestate,  at  the  time  of  his  death,  had  any  assets  in 
England,  (f)  And  it  may  be  stated,  as  a  fully  established  rule, 
that  in  o^der  to  sue  in  any  court  of  this  country,  whether  of  law 
or  equity,  in  respect  of  the  personal  rights  or  property  of  a  deceased 
person,  the  plaintiff  must  appear  to  have  obtained  probate  or 
letters  of  administration  in  the  court  of  probate  of  this  coun- 
try, (w) 

[Administration  may  be  granted  in  Mama-  pott,  1929,  and  note;  Riley  v.  Moselejr, 

chusetto  npon  the  estate,  situated  there,  of  44  Miss.  37  ;  Anderson  v.  Gregg,  44  Miss, 

a  person  who  died  while  residing  in  an-  17;  Noonan  u.  firadley,  9  Wallace,  394; 

other  state,  although  the  deceased  left  a  Parsons  v.  Lyman,  20  N.  Y.   103.    But 

will  which  has  not  been  proved  and  al-  see  McNamara  v.  Dwyer,  7  Paige,  239 ; 

lowed  in  the  state  of  his  domicil.    Bow-  Tanstall  v.  Pollard,  11  Leigh,  l.J    It  ap- 

doin  V.  HoUand,  10  Cash.  17,  21 ;  Stevens  pears  from  an  able  note  to  the  American 

V.  Gay  lord,  11  Mass.  256,  263.]  edition  of  the  present  treatise  (which  Mr. 

(r)  Price  V.  Dewharst,  4  My.  &  Cr.  80,  Francis  I.  Troubat  has  done  the  author  the 
81 ;  Bond  v,  Graham,  1  Hare,  484 ;  Las-  honor  of  publishing  at  Philadelphia),  that 
senr  v.  Tyrconnel,  10  Beav.  28 ;  [Hender-  it  has  been  established  as  a  rule,  by  re- 
son  J.  in  Helme  v.  Sanders,  8  Hawks,  566.]  peated  decisions  in  many  of  the  states,  that 

(s)  Logan  p.  Fairlie,  2  Sim.  &  Stu.  284 ;  the  executor  or  administrator  of  a  person 

1  My.  &  Cr.  59.    See,  also,  Lowe  v.  Fair-  who  dies  domiciled  in  Great  Britain,  or 

lie,  2  Madd.  101.  any  other  foreign  country,  cannot  main- 

{t)  Tyler  v.  Bell,  2   My.  &  Cr.    89;  tain  an  action  in  the  United  States,  by  vir- 

Bond  V.  Graham,  1  Hare,  482.    See/wsf,  tne  of  letters  testamentary  or  administra- 

pL  ▼.  bk.  II.  ch.  II.  tion  granted  to  him  in  the  country  where 

(u)  3  Q.  B.  507.    See,  also,  M'Mahon,  the  deceased  died;  [Davis  v.  Phillips,  32 

V.  Rawlings,    16    Sim.    429;  Enohin   v,  Texas,  564 ;  Mansfield  p.  Tnrpin,  32  Geo. 

Wylie,  10  H.  L.  Cas.  19,  per  Lord  Cran-  260 ;  Karrick  v.  Pratt,  4  Greene  (Iowa), 

worth;  [Chapman  v.  Fish,  6  Hill,  555;  144;  Wood  v.  Gold,  4  McLean,  577 ;  and 

McCInre  v.  Bates,    12  Iowa,  77 ;  Cockle-  that  snch  letters  do  not  impose  on  him  any 

ton  V.  Davidson,  1  Brev.  (S.  Car.)  15;  liability  to  be  sued  there.  Norton  o.  Pal- 

[862] 
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Likewise,  if  a  will  be  made  in  a  foreign  country,  and  proved 
but  a  will  there,  disposing  of  personal  property  in  this  country,  the 
abroad  of     executor  must  prove  the  will  here  also,  (x)     And  gen- 


mer,  7  Cush.  523 ;  Goodwin  v,  Jones,  3  state.    Swearingen  v.  Pendleton,  4  Serg. 
Mass.  514;  Dangerfield  v.  Thurston,  20  &  B.  389,  392;  Evans  v,  Tatem,  9  Serg. 
Martin  (La.),  232 ;  Vanghan  v.  Northnp,  &  R.  252,  259 ;  Bryan  v.  McOee,  2  Wash. 
15  Peters,   1 ;  Kerr  v.  Moon,  9  Wheat.  C.  C.  387 ;  Gulick  r.  Gnlick,  33  Barb.  92 ; 
565  ;  Caldwell  v.  Harding,  5  Blatch.  501 ;  Campbell  t;.  Tousejr,  7  Cowen,  64.    '<  The 
Melius  V,  Thompson,  1  Cliff.  125;  Pond  v.  doctrine  asserted  in  these  courts  is,"  sajrs 
Makepeace,  2  Met.  114;  Riley  v.  Riley,  3  Jodge  Story,  "that  such  a  foreign  execn- 
Day,  74 ;  Noonan  v.  Bradley,  9  Wallace,  tor  or  administrator  is  chargeable  here,  aa 
394 ;  Swatzel  v.  Arnold,  1  Woolw.  383 ;  executor,  for  all  the  assets  which  he  still 
Davis  V,  Phillips,  32  Texas,  564 ;   Cbx-  retains  in  his  hands,  or  which  he  has  ex- 
michael  v.  Ray,  5  Ired.  Kq.  365 ;  Riley  v,  pended  or  disposed  of  here,  unless  ex- 
Moseley,  44  Miss.  37 ;  Anderson  v.  Gregg,  pended  or  disposed  of  here  in  the  due 
.44  Miss.  170;  Brookshire  v.  Diibose,  2  course   of  administration,  whether  they 
Jones  Eq.  276 ;  Say  re  v.  Helme,  61  Penn.  were  received  here  or  in  a  foreign  country, 
St.  299 ;  Middlebrook  v.  Merchants*  Bank,  although  he  has  not  taken  out  any  new 
4  Barb.  481 ;  Fay  v.  Haven,  3  Met.  109;  letters  of  administration  here.    There  is 
Beaman  V.  Elliot,  10  Cush.  172;  Clark  v,  very  great  difficulty  in  supporting  these 
Clement,  33  N.  H.  567  ;  Willard  v.  Ham-  decisions  to  the  extent  of  making  the  lor- 
mond,  21  N.  H.  382;  Goodall  v.  Marshall,  eign  executor  or  administrator  liable  here 
II  N.  H.  88,  89  ;  Trecothick  v,  Austin,  4  for  assets  received  by  him  abroad  in  his 
'  Mason,  32,  33  ;  Boyd  v.  Lambeth,  24  Miss,  representative  character,  and  brought  here 
433  ;  Holcomb  v.  Phelps,  16  Conn.  127  ;  by  him."  Having  commented  on  the  cases 
Rand  v.  Hubbard,  4  Met.  255 ;  Vaughn  v.  above  cited,  the  learned  author  adds :  "  On 
Barret,  5  Vt.  333;  Langdon  v.  Potter,  11  the  other  hand,  there  are  other  Ameri- 
Mass.  313;  Pinney   v,  McGregory,    102  can  authorities  which  indicate  a  very  dif- 
Mass.  186,  192 ;  Picquet  v.  Swan,  3  Ma-  ferent  doctrine.    The  modem  English  au- 
son,  469  ;  Taylor  v.  Barron,   35  N.  H.  thorities  are  to  the  same  effect.     They 
484,  495 ;  Smith  v.  Webb,  1  Barb.  230 ;  folly  establish  the  doctrine  that,  if  a  for- 
Gayle  v.  Blackburn,  1  Stewart,  429 ;  post,  eign  executor  or  administrator  brings  or 
1929,  note  (6) ;  Brown  i;.  Brown,  4  Edw.  transmits  property  here,  which  he  has  re- 
Ch.  343;   AUsup  v.  Allsup,  10  Terger,  ceived  under  the  administration  abroad,  or 
283  ;  Goodall  v.  Marshall,  14  N.  H.  161  ;  if  he  is  personally  present,  he  is  not,  either 
Jackson  v.  Johnson,  34  Geo.  511 ;  Gordon  personally  or  in  his  representative  capa- 
t;.   Clarke,  10  Florida,  179;   Vickery  v.  city,  liable  to  a  suit  here;  nor  is  such 
Beir,  16  Mich.  50.   But  some  of  the  Amei^  property  liable  here  to  creditors ;  but  they 
lean  courts  have  gone  the  length  of  hold-  must  resort  for  satisfaction  to  the  forum  of 
ing  that  a  foreign  executor  or  administra-  the  original  administration.    So,   where 
tor  coming  here,  having  received  assets  in  property  is  remitted  by  a  foreign  executor 
the  foreign  country,  is  liable  to  be  sued  to  this  country  to  pay  legacies,  no  suit  can 
here,  and  to  account  for  such  assets,  not-  be  maintained  for  it,  if  there  is  no  specific 
withstanding  he  has  taken  out  no  new  let-  appropriation  of  it,  without  an  adminis- 
ters of  administration  here,  nor  has  the  tration  uken  out  here."     Story  Confi. 
estate  been  positively  settled  in  the  foreign  Laws,  §  514  6,  and  notes,  in  which  the 

(x)  Lee  V,  Moore,  Palm.  163 ;  Tourton  v.  Wallace,  10  Gray,  162  ;  Campbell  v. 

V.  Flower,  3  P.  Wms.  369;  Vanthienen  o.  Sheldon,  13  Pick.  8.] 
Vanthienen,  Fitzgib.  204.    [See  Campbell 
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erally  speaking,  the  court  of  probate  in  this  country  will  property  in 
adopt  the  decision  of  the  court  of  probate  in  the  foreign  tiymnstbe 
country  in  which  the  testator  died  domiciled,  (y)     So  h< 


>rov6d 
lere 


cases  are  cited.  Faj  v.  HaveD,  3  Met.  109.  cord.  YaDqaelin  v.  Bonardi  15  C.  B.  N.  8. 
For  the  rale  in  some  other  states,  see  Lan-  341 ;  [Trecothick  o.  Austin^  4  Mason,  16; 
caster  r.  McBryde,  5  Ired.  421  ;  McNa-  Talmage  v.  Chapel,  16Mass.  71,  73;  Law- 
mara  v.  Dwyet,  7  Paige,  239  ;  Tnnstall  v,  rence  r.  Lawrence,  3  Barb.  Ch.  71 ;  Trot- 
Pollard,  11  Leigh,  I,  36  ;  M'Cullough  v,  ter  t;.  White,  10  Sm.  &  M.  607  ;  Taylor  v. 
Young,  1  Binnej,  63 ;  Smith  v,  Mabry,  7  Barron,  35  N.  H.  497  ;  Kilpatrick  v.  Bush, 
Yerger,  26 ;  Allsnp  v.  Allsup,  10  Yerger,  1  Cash.  (Miss.)  199;  Barrett  r.  Barrett,  8 
283 ;  Baker  v.  Smith,  3  Mete.  (Ey.)  264.  Greenl.  353 ;  Morton  v.  Hatch,  54  Misson. 
In  Kilpatrick  v.  Bnsh,  23  Miss.  199,  it  was  408 ;  post,  1663,  notes  (g^)  and  (A^).  It  has 
held  that  the  right  of  an  administrator  to  been  held  that  the  assignee  of  an  executor 
sue  for  personalty  of  his  intestate  in  a  for-  appointed  in  one  state  may  maintain  an 
eign  jurisdiction,  is  confined  to  cases  in  action  in  another  state  on  a  chose  in  ac- 
which  he  had  reduced  the  property  into  tion  transferred  to  him  by  such  executor, 
his  own  possession  in  the  country  of  his  although  the  executor  could  not  himself 
domicil,  so  that  he  acquired  the  legal  title  bring  suit  on  it  in  the  latter  state  in  hit 
thereto,  according  to  the  laws  of  that  representative  capacity.  Petersen  v.  Chem- 
conntry,  and  the  property  is  afterwards  ical  Bank,  32  N.  Y.  21 ;  Riddick  v.  Moore, 
found  in  another  country,  or  converted  65N.  Car.  382.  See  Story  Confl.  Laws,  §{ 
there  against  his  will.  By  statute  in  Ohio,  258,  259 ;  Robinson  v.  Crandall,  9  Wend, 
executors  and  administrators  may  sue  as  426 ;  Leake  v.  Gilchrist,  2  Dev.  73.  The 
such,  in  like  manner  as  non-residents,  and  case  was  one  in  which  the  assignee  could 
a  duly  certified  grant  of  letters  is  suffi-  sue  at  law  as  plaintiiF  in  his  own  name, 
dent  authority  to  bring  suit.  Price  v.  See  McBride  o.  Farmers'  Bank,  26  N.  Y. 
Morris,  5  McLean,  4.  Ancillary  probate  450 ;  Hutchins  v.  State  Bank,  12  Met. 
authority  or  administration  will  be  granted  421,  426 ;  Middlebrook  v.  The  Merchants' 
in  one  state  on  the  ground  of  letters  testa-  Bank,  27  How.  Pr.  474 ;  Harper  v.  Bnt- 
mentary  or  administration  granted  in  ler,  2  Peters,  239 ;  Bullock  v.  Rogers,  16 
another.  But  it  is  not  necessary  that  the  Vt  294 ;  post,  432,  note  (o^).  Where  an 
will  of  a  non-resident  testator  should  be  executor  or  administrator  in  virtue  of  an 
proved  in  the  state  of  his  domicil  before  administration  abroad,  becomes  there  pos- 
granting  administration  upon  estate  left  sessed  of  negotiable  notes  belonging  to  the 
by  him  in  another  state.  Post,  430,  deceased,  which  are  payable  to  bearer,  he 
note  (g).  Kor  is  it  necessary  that  admin-  becomes  the  legal  owner  and  bearer  thereof 
istration  should  be  taken  in  the  place  of  by  force  of  his  administration,  and  may 
the  domicil  of  the  deceased  before  an  ad-  sue  thereon  in  his  own  name,  without 
ministnitor  is  appointed  in  another  state  taking  out  letters  of  administration  in  the 
or  country  where  administration  is  neces-  state  where  the  debtor  resides,  in  order  to 
sary.  ^01^,430,  note  (^).]  The  rule  stated  maintain  a  suit  against  him.  See  Barrett  v. 
in  the  text  does  not  apply,  except  where  Barrett,  8  Greenl.  353 ;  Robinson  r.  Cran- 
the  party  sues  in  right  of  the  deceased :  dall,  9  Wend,  425 ;  Story  Confl.  Laws,  § 
If  he  sues  in  his  own  right,  although  that  517.  But  it  was  held  in  Stearns  v.  Bum- 
right  he  derived  under  a  foreign  will,  no  ham,  5  Greenl.  261,  that  an  executor  ap- 
administration  need  be  taken  out  in  the  pointed  under  the  laws  of  another  state  can- 
United  States.  See,  also.  Story  Confl.  not  indorse  a  promissory  note,  payable  to 
Laws,  ch.  viii.  §§  513, 516, 517.  And  see  ac-  his  testator  by  a  citizen  of  Maine,  so  as  to 

(y)  See  post,  366. 
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according  to  the  old  practice  of  the  prerogative  court,  if  the  tes- 

the  court  of  tator  wa8  domiciled  in  Scotland,  and  left  effects  there 
hem  will      and  in  England,  the  will  was  proved  in  the  first  instance 

give  the  indorsee  a  right  of  action  in  hie  the  intestate  had  his  domicil,  and  by  whose 
own  name  in  the  latter  state.  Thompson  laws  his  personal  propertj  must  be  dis- 
9.  Wilson,  2  N.  H.  291,  was  a  like  decision  tribnted  and  his  estate  settled  (Dawes  v. 
in  New  Hampshire.  TtLjlor  v.  Barron,  35  Head,  3  Pick.  128),  the  principal  admints* 
N.  H.  496.  But  see  the  qucere  as  to  this  trator  should  so  far  have  authority  over 
by  Shaw  C.  J.  in  Rand  v.  Hubbard,  4  Met  assets  due  in  other  states,  by  n^otiable 
251,  258  et  seq.  There  are  cases  in  which  securities  or  otherwise,  that  a  payment  to 
it  has  been  held  that  a  voluntary  payment  him,  by  the  citizen  of  another  state,  before 
to  an  executor  or  administrator  under  let-  administration  granted  in  the  latter,  should 
ters  granted  abroad,  and  before  ancillary  be  a  good  discharge."  This  view  is  still 
administration  has  been  taken  in  the  place  more  strongly  urged  in  Hutchins  v.  State 
of  the  residence  of  the  debtor  making  the  Bank,  12  Met.  425,  426,  by  the  same  great 
payment,  will  discharge  the  debtor.  See  judge.  See  ante,  362,  note  (c^).  Astoandl- 
Parsons  t;.  Lymsn,  20  N.  Y.  103 ;  Stone  lary  administrations,  they  are  regarded  as 
V,  Scripture,  4  Lansing,  186;  Wilkins  v.  independent  of  the  principal  administra- 
EUett,  9  Wallace,  740 ;  Riley  v,  Moseley,  tion  and  of  each  other ;  so  much  so,  that 
44  Miss.  37 ;  Stevens  v.  Gay  lord,  11  Mass.  property  received  under  one  cannot  be 
256;  Treoothick  v,  Austin,  4  Mason,  16,  sued  for  under  another,  though  it  may  at 
33 ;  Doolittle  v.  Lewis,  7  John.  Ch.  45 ;  any  time  be  within  the  jurisdiction  of  the 
Nisbet  V.  Stewart,  2  Dev.  &  Bat.  24  ;  latter.  Nor  can  a  judgment  against  one 
Campbell  v,  Tousey,  7  Cowen,  64 ;  Hooker  furnish  a  right  of  action  against  another ; 
V.  Olmstead,  6  Pick.  481 ;  Story  Confl.  for  in  contemplation  of  law  there  ia  no 
Laws,  §  515.  But  see  Story  Confl.  Laws,  privity  between  them.  2  Kent,  434,  note 
{§  514,  515  a;  Dewey  J.  in  Fay  v.  Haven,  (a) ;  Low  v.  Bartlett,  8  Allen,  259,  263- 
3  Met  115;  Taylor  v,  Barron,  35  N.  H.  266;  Brodie  v.  Bickley,  2  Rawle,  431; 
496.  In  Rand  v.  Hubbard,  4  Met.  252,  Aspden  t;.  Nixon,  4  How.  (U.  S.)467; 
255,  Shaw  C.  J.,  having  referred  to  "  a  Hill  v.  Tucker,  13  How.  (U.  S.)  458,  466; 
dass  of  American  cases,  which  hold  that  McLean  v.  Meek,  18  How.  (U.  S.)  16; 
an  administrator  appointed  in  one  state  Stacy  v.  Thrasher,  6  How.  (U.S.)  44; 
cannot  collect  simple  contract  debts  due  in  Norton  v.  Palmer,  7  Cush.  523 ;  Wheelock 
another,  Goodwin  v.  Barret,  5  Vt  333 ;  v.  Pierce,  6  Cush.  288 ;  Boeton  v.  Boyl- 
Pond  o.  Makepeaos,  2  Met.  114,"  added,  ston,  2  Mass.  384;  Talmage  v.  Chapel,  16 
by  way  of  comment:  **  These  are  all  cases  Mass.  71 ;  Stevens  v.  Gay  lord,  11  Mass, 
of  intesucy,  and  turn  on  the  authority  of  256 ;  Fay  v.  Haven,  3  Met  109 ;  Harney 
an  administrator,  as  contradistinguished  v,  Richards,  1  Mason,  423;  Mothland  v. 
from  that  of  an  executor  appointed  by  the  Wireman,  3  Penn.  185;  Goodall  v.  Mar- 
will  of  the  testator.  In  such  case,  it  is  shall,  11  N.  H.  88;  Porter  o.  Heydock,  6 
held,  that  as  an  administrator  derives  his  Vt  374;  Abbot  v.  Cobum,  28  Vt  663; 
whole  authority  from  the  law  of  the  state  Bullock  v.  Rogers,  16  Vt.  294  ;  Gravillon 
in  which  he  is  appointed,  his  authority  v.  Richards,  13  La.  293 ;  Merrill  v.  New 
cannot  be  extended  beyond  its  jurisdic-  England  Ins.  Co.  103  Mass.  249;  Taylor 
tion,  though,  were  it  a  new  question,  there  v,  Barron,  35  N.  H.  484  ;  Slauter  v. 
would  be  great  conyenience  and  perhaps  Chenowith,  7  Ind.  211 ;  Jones  v.  Jones,  15 
some  legal  ground  to  decide,  as  between  Texas,  463.  Thus,  it  was  held  in  £1a  v. 
the  sutes  of  this  Union,  that  where  a  Edwards,  13  Allen,  48,  that,  if  ancillary 
principal  administration  is  granted,  that  administration  is  taken  out  in  another 
is,  an  administration  in  the  state  where  state  upon  the  estate  there  of  a  deceased 
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in  the  court  of  great  sessions,  in  Scotland,  and  a  copy  'oUow  Uie 
duly   *  authenticated    being  transmitted    here,  it  was  Uie  court 
proved  in  the  ecclesiastical  court;  and  deposited  as  if 

cUizeii  of  MaaoachiuettB,  a  decree  of  the  ntoni  in  different  states,  it  was  held  that  a 
jndge  of  probate  there,  allowing  a  claim  judgment  against  the  executors  in  one 
of  the  administrator  against  the  estate,  state  was  eridence  against  those  in  another 
and  finding  a  balance  due  him  over  and  state  on  account  of  the  privity  between 
abore  the  assets  therecomingto  his  hands,  them.  Hill  t;.  Tucker,  13  How.  (U.S.) 
10  not  condusiye  evidence  in  Massachn-  458.  But  Mr.  Justice  Wayne,  in  this 
setts,  and  will  not  entitle  the  administra-  case  (pp.  466, 467)  says, ''  Between  admin- 
lor,  who  is  also  executor  under  the  will  istrators  deriving  their  commissions  to  act 
of  the  deceased,  to  charge  for  such  bal-  from  different  political  jurisdictions,  there 
ance  in  settling  his  account  as  executor  is  no  such  privity."  See  Low  v.  Bartlett, 
in  Massachusetts.  See  Clark  v.  Black-  8  Allen,  264 ;  Aspden  v.  Nixon,  4  How. 
ington,  110  Mass.  369,  374,  in  which  it  (U.  S.)  467;  Stacy  v.  Thrasher,  6  How. 
appeared  that  an  executor,  appointed  in  (U.  S.)  44;  McLean  v.  Meek,  18  How. 
Massachusetts,  included  in  his  inventory  (U.  S.)  16;  Brodie  v.  Bickley,  2  Rawle, 
a  note  due  to  his  testator  from  the  es-  431.  The  assets  received  by  a  foreign  ex- 
late  of  a  deceased  debtor  who  was  domi-  ecntor  or  administrator  in  the  state  where 
died  in  Rhode  Island,  secured  by  a  mort-  the  testator  or  intestate  resided,  are  to  be 
gage  on  land  in  Rhode  Island;  and  he  administered  in  that  state;  and  though 
took  out  administration  in  Rhode  Island,  such  executor  or  administrator  takes  ad- 
sold  the  note  and  mortgage,  and  rendered  ministration  in  another  state  on  the  tes- 
a  final  account  to  the  ptobate  court  of  tator's  or  intestate's  estate  within  the  lat- 
that  state,  which  was  there  allowed  ;  it  ter,  yet  he  is  not  held,  by  reason  of  such 
was  held  that  such  allowance  of  the  dis-  assets,  to  pay  debts  due  to  his  testator's  or 
position  made  by  him  of  the  proceeds  of  intestate's  creditors  in  the  latter  state,  al- 
the  note  was  conclusive  in  the  settle-  though  he  has  paid  all  the  debts  which  the 
ment  of  his  account  in  the  probate  court,  testator  or  intestate  owed  elsewhere,  and 
as  executor,  in  Massachusetts  ;  but  that  has  sufficient  balance  in  his  hands  to  pay 
the  probate  court  in  Massachusetts  could  the  debts  due  in  the  latter  state.  Fay  v. 
inquire  into  the  good  faith  of  the  sale.  Haven,  3  Met  109,  114,  116.  In  this 
and,  if  it  should  find  that  the  sale  was  case  Dewey  J.  said :  '*  The  administration 
firaudulent,  and  the  executor  the  real  pnr-  granted  in  Massachusetts  was  merely  an- 
chaser  of  the  note,  conld  compel  him  to  ciliary,  and  the  only  duty  devolved  upon 
account  for  the  excess  of  the  value  of  the  such  administrator  would  be  to  collect  the 
note  above  what  he  paid  for  it.  Wells  J.  assets  here,  and  appropriate  so  much  of 
said  :  "  The  forum  of  original  administra-  the  avails  of  the  same  to  the  payment  of 
tion  is  the  one  in  which  the  final  account  debts  due  to  our  citizens  as  would  be  au- 
is  to  be  made.  As  executor  in  this  state  thorized  by  the  general  solvency  or  insol- 
his  trust  embraced  this  note.  Its  sale  in  rency  of  the  estate  of  the  deceased,  and 
Rhode  Island  does  not  dischaige  him  of  remit  the  balance  to  the  place  of  principal 
that  trust,  because  he  is  himself  the  pur-  administration.  Davis  v.  Estey,  8  Pick, 
chaser,  and  the  par^  interested  elects  to  475 ;  lpost,^U  it.  bk.  i.  ch.  i.]  It  has  been, 
treat  him  as  purchaser  in  trust  The  ac-  I  apprehend,  the  uniform  doctrine  of  this 
count  in  Rhode  Island  can  discharge  him  court,  that  any  other  administration  than 
only  to  the  extent  of  the  sale  and  its  pro-  that  granted  where  the  deceased  had  his 
ceeds  returned  there."  See,  also,  Jenni-  domicil  must  be  considered  as  an  ancillaij 
son  V.  Hapgood,  10  Pick.  77, 100.  Where  administration.  Stevens  v.  Gay  lord,  11 
a  testator  had  by  his  will  appointed  exec-  Msss.  256.    Such  ancillary  administrator 

•  [868] 
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it  were  an  original  will.  (2)  Again,  if  the  testator  was  domiciled 
in  Ireland,  the  will  was  proved  in  the  spiritual  court  of  that  coun- 
try ;  or  if  in  the  East  or  West  Indies,  in  the  probate  court  there ; 

would  Dot  be  obliged  to  acooant  here  for  256,  263 ;  Low  v.  Bartlett,  8  Allen,  268 ; 

assets  received  in  the  place  of  principal  Lord  Westbuiy  in  Partington  v.  Attorney 

administration,  although  he  had  filed  a  General,  L.  B.  8  H.  L.  100,  119.    Such 

oopj  of  the  will  and  taken  letters  of  ad-  must  be  any  other  administration  than 

ministration  in  this  commonwealth.    Bos-  that  granted  where  the  deceased  had  his 

ton  V.  Bojlston,  2  Mass.  384;  Campbell  domicil.    Stevens  v.  Gaylord,  stipra;  Fay 

V.  Sheldon,  13  Pick.  23 It  seems  v.  Haven,  supra;  Williams  v.  Williams,  5 

to  be  highly  reasonable  and  proper  that  Md.  467 ;  posl,  430,  note  {g),  1663.  It  is 
the  accountability  of  the  administrator  generally  admitted  that  the  proper  office 
for  all  the  assets  received  under  an  ap-  of  an  ancillary  administration  is  to  col- 
pointment  in  one  state  should  be  exclu-  lect  the  diebts  due  the  deceased  in  the  state 
sively  under  the  laws  and  judicial  deci-  or  country  where  it  is  granted,  convert 
sions  of  the  state  conferring  upon  him  the  the  personal  property  into  money,  pay  cred- 
power  and  authority  to  act  in  this  behalf,  itors  and  other  claimants  in  that  state  or 
and  that  all  questions  as  to  faithful  or  un-  country,  and,  upon  the  settlement  of  the 
faithful  discharge  of  his  duties  as  such  administration  account,  to  transmit  the 
administrator  should  be  limited  to  the  balance  found  in  the  hands  of  the  admin- 
same  local  jurisdiction."  See  Burbank  istrator,  if  so  directed,  to  the  place  of  the 
V,  Payne,  17  La.  Ann.  15  ;  Atkinson  v.  domicil.  Goodall  v,  Marshall,  11  N.  H. 
Rogers,  14  La.  Ann.  633  ;  Churchill  v.  88, 90 ;  Low  v.  Bartlett,  8  Allen,  259,  263, 
Boyden,  17  Vt.  319 ;  Richards  v.  Dutch,  266 ;  Fay  v,  HHven,  3  Met.  109,  114 ;  Da- 
8  Mass.  506 ;  Dawes  v.  Boylston,  9  Mass.  vis  v.  Estey,  8  Pick.  475 ;  Jennison  v.  Hap- 
337;  Kennedy  v.  Kennedy,  8  Ala.  391;  good,  10  Pick.  77,  100;  Clark  v.  Black- 
McGehee  v,  Polk,  24  Geo.  406;  Marrion  ington,  110  Mass.  369.  The  laws  of  the 
V.  Titsworth,  18  B.  Mon.  582;  Lawrence  state  in  which  an  administrator  is  ap- 
V,  Elmendorf,  5  Barb.  73.  It  was  said  by  pointed  govern  his  accountability  for  all 
Judge  Story  in  Harvey  t;.  Richards,  1  Ma-  assets  received  by  him  in  that  state,  and 
son,  415,  that  "each  of  these  administra-  all  questions  as  to  the  faithful  or  unfaitfa- 
tions  may  be  properly  considered  as  a  ful  discharge  of  his  duties  must  be  decided 
principal  one,  with  reference  to  the  limits  solely  by  the  laws  of  that  state.  Fay  v. 
of  its  exclusive  authority ;  and  each  might.  Haven,  8  Met.  109 ;  Kennedy  v.  Kennedy, 
under  circumstances,  justly  be  deemed  an  8  Ala.  391 ;  McGehee  v.  Polk,  24  Greo. 
auxiliary  administration."  It  is  in  con-  406 ;  Marrion  v.  Titsworth,  18  B.  Mon. 
sequence  of  the  above  rule  of  disability  to  582 ;  Lawrence  v,  Elmendorf,  5  Barb.  73.] 
sue,  and  immunity  ft'om  suits,  in  another  (z)  Toller,  70.  [The  object  of  taking 
state  or  country,  of  executors  or  adminis-  out  letters  testamentary,  in  order  to  collect 
trators  appointed  in  the  country  of  the  a  debt  due  to  the  testator,  in  another  state, 
domicil  of  the  deceased,  that  it  becomes  after  probate  of  the  will  in  the  state  of  his 
necessary,  in  order  to  the  due  collection  domicil,  is  to  furnish  the  court  with  the 
and  disposition  of  the  personal  property  documentary  proof,  which  it  can  recognise 
.which  may  be  left  in  any  other  govern-  as  genuine,  of  the  original  probate.  The 
ment  than  that  of  the  domicil,  that  an  will  is  not  to  be  proved  anew,  but  the  fact 
administration  should  be  granted  in  pur-  of  the  former  probate  is  to  be  made  mat- 
snance  of  the  laws  of  that  government ;  ter  of  record  in  the  probate  court  of  the 
and  this  is  called  an  ancillary  or  auxiliary  state  where  the  suit  is  to  be  brought  Hen- 
administration.  Goodall  V,  Marshall,  11  derson  J.  in  Helme  v.  Sanders,  3  Hawks, 
N.  H.  90;  Stevens  v.  Gaylord,  11  Maes.  566.] 


GH.  II.  §  YI.]         OF  THE  WILLS  OF  FOREIGNERS,  ETC.  426 

and  a  copy  transmitted,  proved,  and  deposited  in  the  same  man- 
ner, (a) 

And  now  by  stat.  21  &  22  Vict.  c.  66,  s.  12,   "  When  any  con- 
firmation (which  is  the  Scotch  term  for  probate)  of  the   Stat.  21  & 
executor  of  a  person  who  shall  in  manner  aforesaid  be  56,  s.  i2. ' 
found  to  have  died  domiciled  in  Scotland,  which  includes  confirma- 
besides  the  personal  estate  situated  in  Scotland  also  per-  ^„"g|1^ 
sonal  estate  situated  in  England,  shall  be  produced  in  probate 

®        .  *  court  of 

the  principal  court  of  probate,  in  England,  and  a  copy  England, 
thereof  deposited  with  the  registrar,  together  with  a  there,  to 
certified  copy  of  the  interlocutor  of  the  commissary,  find-  effect  o? 
ing  that  such  deceased  person  died  domiciled  in  Scot-  J^minU-^' 
land,  such  confirmation  shall  be  sealed  with  the  seal  of  tration. 
the  said  court  and  returned  to  the  person  producing  the  same,  and 
shall  thereafter  have  the  like  force  and  effect  in  England  as  if  a 
probate  or  letters  of  administration,  as  the  case  may  be,  (5)  had 
been  granted  by  the  said  court  of  probate."  (c) 

*  And  as  to  Irish  probates  it  is  provided  by  20  &  21  Vict.  c. 
79,  s.  95,  "  From  and  after  the  period  at  which  this  act  ^.  &  21 
shall  come  into  operation,  when  any  probate  or  letters  s.  95.  Pro- 
of administration  to  be  granted  by  the  court  of  probate  granted  in 

(a)  lb.  See  Raymond  v.  De  Wattevillo,  sealed  under  this  act,  are  protected  not- 

2  Cms  temp.  Lee,  358,  as  to  the  proper  an-  withstanding  any  defect  affecting  the  va- 

thentication  of  the  copy  of  a  will  proved  lidity  of  the  confirmation.    [The  right  to 

and  deposited  in  a  court  of  a  foreign  state,  have  a  will  allowed  and  recorded  in  Mas- 

{b)  Where  confirmation  of  the  executor  sachusetts,  which  has  been  proved  and  al- 

of  a  person  who  baa  died  domiciled  in  lowed  in  another  state,  exists  only  when 

Scotland  has  been  sealed  with  the  seal  of  there  is  estate  in  Massachusetts,  on  which 

the  court  of  probate,  in  manner  provided  the  will  may  operate.    Genl.  Sts.  c.  92, 

by  this  section,  the  executor  has  all  the  §  21 ;  Colt  J.  in  Ripley  v.  Bates,   110 

powers  of  an  ordinary  English  executor,  Mass.  161,162.    On  the  question  whether, 

and  may  sell  and  dispose  of  leaseholds  in  when  a  person  having  a  foreign  domidl 

England,  although  they  are  spedflcally  leaves  two  instruments  each  purporting  to 

bequeathed,  and  although,  by  the  law  of  be  his  last  will,  and  one  of  them  is  proved 

Scotland,  an  executor  cannot  deal  with  and  allowed,  and  the  other  is  disallowed 

leasehold  property  in  that  country.    Hood  in  the  probate  court  of  his  domicil,  the 

V.  Harrington,  L.  R.  6  Eq.  Cas.218.     See,  latter  aflecting  lands  in  another  state  can 

also.  In  the  Qoods  of  Byde,  L.  R.  2  P.  &  be  admitted  to  probate  in  such  other  state, 

D.  86.  see  Loring  v.  Oakey,  98  Mass.  267.    It  has 

(c)  See  Hawarden  v.  Dunlop,  2  Sw.  &  been  held  in  Virginia,  that  it  is  no  objec- 

Tr.  340;  In  the  Goods  of  Hutcheson,  8  tion  to  the  proof  of  a  will  devising  land  in 

Sw.  &  Tr.  165 ;  Booth's  Truats,  1  Giff.  46,  that  state,  that  it  had  been  declared  void 

for  cases  on  the  construction  of  this  seo-  in  the  state  where  the  testator  resided, 

tion.    By  stat.  22  Vict.  c.  30,  s.  1,  pay-  Bice  v.  Jones,  4  Call,  89,  and  see  the  case 

ments  made  in  reliance  on  any  instrument  of  Ives  v.  Allen,  12  Vt  689.] 
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Sontk"  in  Ireland  shall  be  prodaced  to,  and  a  copy  thereof  de- 
force aa  posited  with,  the  registrars  of  the  court  of  probate  in 
^Ip^  mgland,  such  probate  or  letters  of  administration  shaU 
beingre-^^  be  sealed  with  the  seal  of  the  last  mentioned  court,  and 
sealed.  being  duly  stamped,  shall  be  of  the  like  force  and  effect, 
and  have  the  same  operation  in  England  as  if  it  had  been  orig- 
inally granted  by  the  court  of  probate  in  Ungland*^^  (c^} 

All  personal  property  follows  the  person,  and  the  rights  of  a 
The  rights  person  constituted  in  England,  representative  of  a  party 
reaeotative  deceased,  domiciled  in  England^  are  not  limited  to  the 
here  0?**^  personal  property  in  England,  but  extend  to  such  prop- 
peraon         erty,  wherever  locally  situate,  (c*)     Accordingly,  where 

(ci)  [Ante,  note  (c).]  sing,  186 ;  Wilkina  v,  Ellett,  9  YTallaoe, 
(c^)  [Henderson  J.  in  Helme  v.  Sanders,  740 ;  BUey  v,  Moselej,  44  Miss.  37 ;  Brown 
3  Hawks,  566.  In  Hntchins  v.  State  Bank,  v.  Brown,  1  Barb.  Ch.  189 ;  Middlebrook  v. 
12  Met.  425,  Shaw  C.J.  said:  <' We  think  Merchants'  Bank,  41   Barb.  481;  8.  C. 
the  general  rale  of  law  is,  that  where  a  3  Abb.  (N.  T.)  App.  Dec.  295 ;  Vroom  v. 
will  has  been  proved,  and  an  ezecntor  has  Van  Home,  10  Paige,  549 ;  Gajrie  v.  Black- 
received  letters  testamentary  in  the  state  barn,   1    Stew.  429 ;  Smith  v.  Webb,  1 
of  the  tesutor's  domicil,  the  goods,  chat-  Barb.  230;  Trotter  v.  White,  ID  8m.  & 
tels,  choses  in  action,  and  generally  the  M.  607 ;  Barrett  v.  Barrett,  8  Greenl.  353 ; 
personal  property  of  the  testate,  vest  in  the  Vroom  v.  Van  Home,  10  Paige,  649 
execntor.    He  holds  them  in  outer  droit  Goodall  v.  Marshall,  14  N.  H.  161 ;  Treoo- 
certainly,  and  is  bound  to  inventory  them  thick  v.  Austin,  4  Mason,  33 ;  Doolittle  v. 
and  account  for  them ;  but  still  he  has  the  Lewis,  7  John.  Ch.  48.  An  administrator, 
legal  interest  in  them,  and  the  custody  and  appointed  in  another  state,  holding  as  part 
control  of  them.    If,  therefore,  such  an  of  the  assets  of  the  intestate,  a  bond  se- 
executor  can  take  possession  of  goods  or  cured  by  mortgage  upon  land  in  the  state 
eflfects,  in  the  hands  of  a  bailee  of  his  tea-  of  New  York,  may  sell  the  mortgaged 
tator  in  another  state,  by  the  voluntary  premises  under  a  power  contained  in  the 
act  of  such  bailee,  or  if  he  can  collect  a  mortgage,  without  taking  out  letters  of 
debt  due  from  a  debtor  in  another  state,  administration  in  New  York.    Doolittle  v. 
without  the  necessity,  in  either  case,  of  Lewis,  7  John.  Ch.  45.    And,  in  the  same 
commencing  a  suit,  he  has  authority  to  do  state,  it  has  been  decided  that  an  executor 
so,  and  may  give  a  good  acquittance  and  or  administrator  appointed  in  a  foreign 
dischaige.   This  proposition  is  to  be  taken  state,  has  a  right,  in  the  absence  of  any 
with  the  qualification,  that  such  property  grant  of  letters  testamentary  or  of  adminia- 
is  received,  or  such  debt  paid  before  the  tration,  in  New  York,  to  receive  the  amount 
will  is  filed,  or  letters  of  administration  are  due  on  a  bond  and  mortgage,  from  a  debtor 
issued  in  the  state  where  the  bailee  or  of  the  deceased  in  New  York ;  but  where 
debtor  lived.''    See  Merrill  v.  New  Eng-  there  is  an  execntor  or  administrator  ap- 
land  Mut.  Life  Ins.  Co.  103  Mass.  248 ;  pointed  in  New  York,  his  authority  is  par- 
poti,  365,  note  {k) ;  Andrews  v.  Carr,  26  amount  and  controlling,  and  he  has  a  right 
Miss.  577;  Parsons  v.  Lyman,  20  N.  Y.  tocoUect  the  demand  to  the  exclusion  of  the 
103, 112;  Petersen  v.  Chemical  Bank,  32  foreign  representative;  a  voluntary  pay- 
N.  Y.  21,  44 ;  Stone  v.  Scripture,  4  Lan-  ment  of  the  bond  and  mortgage  to  the  for^ 
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a  person  resident,  but  not  domiciled,  in  France,  made  domiciled 
a  testamentary  paper  relating  to  personalty  in  France,  tend  to  per- 
and  to  peiBonalty  and  realty  in  England,  and  a  second  ^  '""^ 
paper  adely  relating  to  pe^nalty  in  France,  and  dis-  •^"'^' 
posing  of  the  whole  of  it  to  a  woman  with  whom  he  cohabited, 
but  appointed  no  executor  in  either  paper,  nor  residuary  lega- 
tee, nor  devisee  of  his  property  in  England  ;  his  widow  was  held 
entitled  to  administration  with  both  papers  annexed,  (d) 

It  must  not  be  understood,  however,  that  where  a  testator  dies 
domiciled  in  England,  leaving  assets  abroad,  the  grant  bnt  the 
of  probate  here  can  extend  to  them.     For  the  probate  ![^beto 
was  never  granted  except  for  goods  which  at  the  time  of  norwSSid 
the  death  were  within  the  jurisdiction  of  the  ordinary  to  it: 
who  made  the  grant,  (e)     Though  if  it  should  become  necessary 
*that  the  courts  of  the  foreign  country  where  the  assets  were 
situate  should  grant  probate  or  administration  for  the  purpose  of 
giving  a  legal  right  to  recover  and  deal  with  them,  such  courts, 
by  the  comity  of  nations,  would  probably  follow  the  decision  of 
the  court  of  probate  in  this  country,  as  being  the  country  of  dom- 
icU.  (/) 

Again,  if  a  will  be  made  here  and  proved  in  the  court  of  pro- 
bate here,  the  probate  will  not  extend  to  property  in  the  wni  made 
colonies  ;(^)  though,  if  the  testator  was  domiciled  in  property  in 
this  country,  the  judge  of  probate  in  the  plantations  is  mes,  &c. 

eign  reprewntative  after  appointment  of  a  v.  Millar,  1  A.  K.  Marsh.  300 ;  Schnlti  v, 

domeetic  representative,  is  no  delenoe  to  Pulver,   11   Wend.  361,  363,  372;  pott, 

an  action  bj  the  domestic  representative  1929,  note  (6) ;  Willard  v,  Hammond,  21 

to  foreclose  the  mortgagee.  Stone  v.  Script-  N.  H.  382.] 

nre,  4  Lansing,  186;  Vroom  v.  Van  Home,  (/)  See  Story  Confl.  Laws,  ch.  ziiL 

10Paige,549.  SeeWillcinsv.£Uett,9  Wal-  §f  512,  613,  518;  Barton  v.  Fisher,  Pre- 

laoe,  740.]  rog.    Dublin,   1   MUward's  (Irish)  Rep. 

{d)  Spratt  V,  Harris,  4  Hagg.  405 ;  In  188. 

the  Goods  of  Winter,  30  L.  J.,  P.  M.  &  A.  (g)  Bum  vi  Cole,  AmbL  416 ;  Atkins 

56.  V.   Smith,  2  Atk.  63.    So   a  defendant 

(s)  Attorney  Qeneral  o.  Dimond,  1  Cr.  who  had  been  arrested  in  Ireland  by  writ 
k  J.  356  ;  S.  C.  1  Tyrwh.  243 ;  Attorney  of  ne  exeat  regno  issued  out  of  chancery 
General  v.  Hope,  1  Cr.,  M.  &  R.  530 ;  S.  there  for  a  debt  due  to  an  intestate,  was 
C.  4  Tyrwh.  878 ;  8  Bligh,  44 ;  2  CI.  &  discharged,  on  the  ground  that  the  plain- 
Fin.  84 ;  Raymond  v.  Von  WattcTiUe,  2  tiff  had  not  obtained  administration  in 
Cas.  temp.  Lee>  551 ;  Story  Confl.  Laws,  that  country.  Swift  v.  Swift,  1  Ball  k 
ch.  xiii.  §  514 ;  post,  pt.  i.  bk.  vii. ;  [At-  Beat  326.  See  stat.  23  Vict.  c.  5,  b.  1,  by 
tomey  Qeneral  v.  Bonwens,  4  M.  &  W.  which  probate  here  ia  to  extend  to  India 
191 ,  192 ;  Boston  v.  Boylston,  2  Maaa.  384 .  goyemment  notes,  &c. 
Brodle  v.  Bickley,  2  Rawle,  431 ;  Embiy 
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bound  by  the  probate  here,  and  ought  to  grant  it  to  the  same  per- 
son. (A) 

But  though  the  executor  of  a  man  who  has  died  domiciled  in 
An  exccu-  England  be  not  able  to  sue  in  a  foreign  court  by  virtue 
tor  may  sue  (jf  ^^  English  probate  (any  more  than  he  can  sue  in  an 
spcct  of  English  court  by  virtue  of  a  foreign  probate),  yet  for 
sets  with-  the  purpose  of  suing  in  an  English  court,  a  probate  ob- 
fore^  tained  in  the  proper  court  here  extends  to  all  the  per- 
probate.  goual  property  of  the  deceased  wherever  situate  at  the 
time  of  his  death,  whether  in  Great  Britain,  or  the  colonies,  or  in 
any  country  abroad,  (t)  And  assets  in  any  diocese  in  Ireland  are, 
with  reference  to  this  doctrine,  subject  to  the  same  rule  as  assets 
found  in  any  other  place  out  of  the  realm,  as  Scotland  for  instance, 
or  the  colonies,  or  France,  or  any  other  foreign  country.  There- 
fore an  executor  having  clothed  himself  with*  an  English  probate, 
might,  without  having  obtained  probate  in  Ireland  also,  sue  in 
the  courts  here  to  recover  a  debt  which  was  bona  notabilia  in 
Ireland.  (A) 

*  It  is  now  a  clearly  established  rule,  that  the  law  of  the  coun- 
Theiawof  *^  '^^  which  the  deceased  was  domiciled  at  the  time  of 
the  place      the  death,  not  only  decides  the  course  of  distribution  or 

of  domicil  ,  •'  1       T      •  • 

regulates  succession  as  to  personalty,  (Z)  but  regulates  the  decision 
aion  as  to     as  to  what  Constitutes  the  last  will,  (971)  without  regard 

(h)  By  Lord  Maoafield,  Ambl.  416.  termined  bj  the  law  of  the  place  where  he 

(t)  3  Q.  B.  507.  was  domiciled  at  the  time  of  hia  death. 

{k)  Whyte  17.  Hose,  3  Q.  B.  493.    It  Moultrie  v.  Hunt,  23  N.  Y.  394.]    Aqaea- 

would,  however,  be  a  good  defence  to  sach  tion  is  put  in  Story's  Conflict  of  Laws, 

an  action  that  the  debt  had  been  paid  to  ch.  xi.  §  473,  as  to  what  will  be  the  effect 

a  personal  representative  of  the  deceased  of  a  change  of  domicil  after  the  will  is 

duly  constituted  by  the  ecclesiastical  court  made,  if  it  is  valid  bj  the  law  of  the  place 

in  Ireland.    3  Q.  B.  510.    [See  Hutchins  where  the  testator  was  domiciled  when  it 

1;.  State  Bank,  12  Met  425,  426.]  was  made  and  not  valid  by  the  law  of  hit 

(/)  See  post,  pt.  III.  bk.  iv.  ch.  i.  §  y.  domicil  at  the  time  of  his  death.    And 

[p.  1515  ef  seq.    So  as  to  the  proceeds  of  that  eminent  writer  expresses  his  opinion 

real  estate.    Wood   v.  Wood,   5  Paige,  that  the  will  in  such  a  case  is  void ;  for 

696.]  that  it  is  the  law  of  the  actual  domidl  of 

(m)  Craigie  v.  Lewin,  3  Curt.  435 ;  De  the  testator  at  the  time  of  his  death,  and 

Zichy  Ferraris  v.  Lord  Hertford,  3  Curt  not  the  law  of  his  domidl  at  the  time  of 

468,  486  ;  Bremer  v.  Freeman,  10  Moore  making*  his  will,  which  is  to  govern.     [So 

P.  C.  306 ;  Enohin  v.  Wylie,  10  H.  L.  Cas.  held  in  Dupuy  o.  WurU,  53  N.  Y.  556 ; 

1 ;  Crispin  v.  Doglioni,  3  Sw.  &  Tr.  96,  Moultrie  v.  Hunt,  23  N.  Y.  394.]     Sed 

99 ;   [L.  R.  1  H.  L.  301 ;]    Whicker  v.  qucere.    See,  also,  as  to  wills  made  by  per- 

Hume,  7  H.  L.  Cas.   124.    [Whether  a  tons  who  die  after  August  6, 1861,  stat  24 

person  died  intestate  or  not,  is  to  be  de-  &  25  Vict.  c.  114,  §  3;  pott,  374. 
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to  the  place  either  of  birth  or  death,  or  the  situation  of  ^®^J*J^^" 
the  property  at  that  time.  will: 

Accordingly,  if  the  deceased  was  a  foreigner,  domiciled  abroad, 
and  his  will  be  brought  into  the  court  of  probate  here  ^j^j,  ^. 
for  the  purpose  of  being  admitted  to  probate,  the  court,   "J^fij*****? 
in  deciding  whether  the  instrument  be  a  valid  will  or  ^^l^f^t 
not,  will  be  guided,  not  by  our  own  law,  but  by  the  law  domiciled 
of  the  country  where  the  deceased  was  domiciled,  (n)   court  will  ^ 

(fi)  Curling  v.  Thornton,  2  Add.  21 ;  tator's  doroicil,  in  order  to  lay  a  suitable 
[Gilman  v.  Gilinan,  52  Maine,  165,  172.  foundation  to  establish  the  will  else- 
A  will  of  personal  property  must,  in  order  where."  Story  Confl.  Laws,  §  636.  See 
to  pass  the  property,  be  executed  accord-  De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  191, 
ing  to  the  law  of  the  place  of  the  testa-  195 ;  2  Greenl.  £v.  §  669  ;  Clark  v.  Coch- 
tor's  domicil  at  the  time  of  his  death.  If  ran,  3  Martin,  353,  361,  362.  But  it 
void  by  that  law,  it  is  a  nullity  everywhere,  has  been  held  in  some  cases  that  courts 
although  it  is  executed  with  the  formali-  are  not  bound  to  adopt  foreign  rules  of 
ties  required  by  the  law  of  the  place  where  evidence,  every  court  having  its  own  tech- 
the  personal  property  is  locally  situated,  nical  rules  of  procedure.  Yates  v,  Thorop- 
Desesbats  v.  Berginer,  1  Binney,  336 ;  son,  3  CI.  &  Fin.  544 ;  Don  v.  Lippmann, 
Qrattan  i^.  Appleton,  3  Story,  755 ;  Dixon  5  CI.  &  Fin.  1,  14,  15 ;  Story  Confl.  Laws, 
V.  Ramsay,  3  Cranch,  319;  Harrison  v.  §§  260,  634  a;  Bain  v.  White  Haven  &c. 
Nixon,  9  Peters,  483,  504,  505;  De  Sobry  Railway  Co.  3  H.  L.  Cas.  1,  19.]  The 
17.  De  Laistre,  2  Harr.  &  J.  193,  224;  French  lawyers,  it  should  seem,  acknowl- 
Story  Confl.  Laws,  §  468 ;  Crofton  v.  lis-  edge  the  same  principle.  See  Collectanea 
ley,  4  Greenl.  139 ;  Potter  v,  Titcomb,  22  Juridica,  vol.  1,  pp.  323,  331  ;  2  Add.  22. 
Maine,  304 ;  4  Kent,  513,  514 ;  Hyman  v.  [But  a  will  of  fixed  and  immovable  prop- 
Gaskins,  5  Ired.  267  ;  Parsons  v.  Lyman,  erty'  is  generally  governed  by  the  lex  loci 
20  N.  Y.  103 ;  Moultrie  v.  Hunt,  23  N.  Y.  rei  aita ;  and  hence,  the  place  where  such 
394 ;  S.  C.  3  Bradf.  Sur.  322 ;  Nat  v.  a  will  happens  to  be  made  and  the  Ian- 
Coons,  10  Misson.  543.  '*  It  would  seem,"  guage  in  which  it  is  written,  are  wholly 
says  Judge  Story,  "  in  regard  to  wills  of  unimportant,  as  affecting  both  its  con- 
personal  property  made  in  a  foreign  coun-  struction  and  the  ceremonial  of  its  exe- 
try,  to  be  almost  a  matter  of  necessity  to  cation ;  the  locality  of  the  devised  prop- 
admit  the  same  evidence  to  establish  their  erty  is  alone  to  be  considered.  Thus,  a 
validity  and  authenticity  abroad  as  would  will  made  in  Holland  and  written  in 
establish  them  in  the  domicil  of  the  testa-  Dutch  must,  in  order  to  operate  on  lands 
tor;  for  otherwise  the  general  rule,  that  in  England,  contain  expressions  which 
personal  property  shall  pass  everywhere  being  translated  into  the  Engli:)h  lan- 
by  a  will  made  according  to  the  law  of  the  guage,  would  comprise  and  destine  the 
place  of  the  testator's  domicil,  might  be  lands  in  question,  and  must  be  executed 
sapped  to  its  very  foundation,  if  the  law  and  attested  in  precisely  the  same  manner 
of  evidence  in  any  country  where  such  as  if  the  will  were  made  in  England, 
property  was  situate  was  not  precisely  Bovey  v.  Smith,  1  Vem.  85.  See,  also, 
the  same  as  in  the  place  of  his  domicil.  Bowaman  v.  Reece,  Pre.  Ch.  577 ;  Drum- 
And,  therefore,  parol  evidence  has  been  mond  v.  Druounond,  3  Bro.  P.  C.  Toml. 
admitted  in  couru  of  common  law  to  601 ;  Brodie  v,  Barry,  2  Ves.  &  B.  131 ; 
prove  the  manner  in  which  the  will  is  Story  Confl.  Iaws,  §  474,  and  notes ;  4 
made  and  proved  in  the  place  of  the  tes-  Kent,  513;   Crofton  v.  Ilsley,  4  Greenl 
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be  gmded  Thus,  in  a  modem  case,  where  the  testatrix  was  a  mar- 
by  the  law 

of  the  ried  woman,  a  native  of  Spain,  domiciled  there,  and  it 
Somicii:  appeared  upon  affidavits,  that  by  the  law  of  Spain  she 
had  power  to  bequeath  as  a  femt  sole^  the  property  which  she 
brought  her  husband  on  her  marriage,  probate  was  granted  of 
the  will,  made  according  to  the  law  of  that  country,  (o) 

*  And  it  was  established  by  the  determination  of  the  del^ates 
the  same  iq  Stanley  V.  Bemes,  (p)  that  the  same  rule,  viz,  that 
spect  to  the  question  of  the  validity  of  a  will  of  a  testator  domi- 
British  ciled  abroad  ought  to  be  determined  in  our  courts  of  pro- 
domicfied  ^^^^  according  to  the  law  of  the  country  where  the  tes- 
ItateT^who  ^^^  ^^  domiciled,  extends  to  the  case  of  a  British 
died  before  subject  domiciled  in  a  foreign  state,  notwithstanding  the 
1861.  will  disposes  of  property  in  England,  (j)     In  that  case, 

the  delegates,  reversing  a  sentence  of  the  prerogative  court,  refused 
probate  to  two  codicils,  disposing  solely  of  money  in  the  British 
funds  and  made  by  a  British  bom  subject,  domiciled  in  the  Por^ 
tuguese  dominions,  on  the  ground  that  the  instruments  were  not 

188;  Potter  v.  Titcomb,  22  Maine,  50S,  prored'aDd  allowed  in  a  foreign  conntij 

804 ;  Darby  v.  Mayer,  10  Wheat  468, 469 ;  only,  and  no  certified  copy  of  which  has 

Kerr  v.  Moon,  9  Wheat.  565 ;  U.  States  been  filed  in  a  probate  oonrt  in  Maa- 

r.  Crosby,  7  Cranch,  115;  4  Surge Comm.  aachasetts.      CampbeU   v.    Wallace,    10 

Col.  &  For.  Law,  pt.  2,  ch.  15,  pp.  217,  Gray,    162;    Campbell   v.    Sheldon,    18 

218;   Robertson  o.  Barhom,  6  Monroe,  Pick.  8.] 

627 ;  Bailey  v.  Bailey,  8  Ohio,  239 ;  Yamer  (o)  In  the  Goods  of  Mararer,  1  Hagg. 

V.  BcTil,  17  Ala.  286 ;  Calloway  v.  Doe,  1  498.    Before  granting  probate  of  a  foreign 

Blackf.  372,  and  notes.  In  Massachusetts,  will,  the  court  should  be  satisfied  of  one 

a  will  made  in  another  state,  which  might  of  two  things ;   either  that  the   will   is 

be  proved  and  allowed  according  to  the  valid  by  the  law  of  the  country  where  the 

laws  of  the  state  or  country  in  which  it  testator  was  domiciled,  or  that  a  court  of 

was  made,  may  be  allowed  and  admitted  to  the  foreign  country  has  acted  upon  it,  and 

probate  in  Massachusetts,  and  will  there-  given  it  efficiency.    In  the  Goods  of  Dee 

upon  have  the  same  effect  as  if  it  had  Hais,  84  L.  J.  N.  8.,  P.  M.  &  A.  58. 

been  executed  according  to  the  laws  of  the  [See  Goods  of  De  Yigny,  4  Sw.  &  Tr. 

latter  state.    Gen.  Sts.  c.  92,  §  8.    A  sim-  18.     The  testamentary  capacity  of  the 

ilar  law  exists  in  many  other  states.    This  testator,  including  not  only  his  general 

statute  applies  to  every  kind  of  testamen-  capacity  to  make  a  will  but  his  power  to 

tary  act ;  as,  to  an  instrument  proved  as  a  affsct  the  estate  intended  to  be  disposed  of 

will  revoking  a  previous  will.    Bayley  v.  by  it^  is  governed  by  the  law  of  hb  dom- 

Bailey,  5  Cush.  245.    See  Manuel  v.  Man-  icil.      SchnlU  v.  Dambmann,  3   Bradf. 

uel,  18  Ohio  St  458;  Sute  v.  M'Glynn,  Snr.879.] 

80  Cal.  288.    It  has  been  hdd  that  a  court  (p)  3  Hagg.  374. 

of  equity  in  Massachusetts,  has  no  juris-  (q)  But  see  now  stat.  24  &  26  Yict  e. 

diction  to  enforce  a  tmst  arising  under  114;  po$t374, 
the  will  of  a  foreigner,  which  has  been 
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executed  according  to  the  law  of  Portugal.  This  decision  has 
overruled  the  doubts  expressed  by  Sir  John  NichoU  in  Curling  v. 
Thornton,  (r)  whether  a  British  subject  is  entitled  so  far  *^  exuere 
patriam  '*  as  to  select  a  foreign  domicil  in  derogation  of  his  British, 
and  thereby  to  make  the  validity  of  his  will  depend  on  its  con- 
formity to  the  foreign  law.  («) 

And  it  should  seem,  according  to  the  old  law,  that  if  a  British 
subject,  domiciled  in  a  foreign  country,  by  his  will  appoints  an 
executor,  but  makes  a  disposition  of  his  property,  which,  though 
valid  by  the  law  of  England,  is  invalid  by  the  laws  of  that  foreign 
country,  the  court  of  chancery  is  at  liberty,  notmthitandinff  pro- 
bate may  have  been  granted  to  the  ezecvtor  in  this  country^  to 
hold  that  the  will  has  no  operation  *  beyond  the  appointing  of 
the  executor ;  (t)  and,  consequently,  that  he  is  a  trustee  for  the 
next  of  kin,  and  must  distribute  the  property  exactly  as  if  the  de- 
ceased had  died  intestate. 

When  it  is  said  that  the  law  of  the  country  of  domicil  must 
regulate  the  succession,  it  is  not  always  meant  to  speak  meaning  of 
of  the  general  law,  but,  in  some  instances,  of  the  par-  ^fhruw 
ticular  law  which  the  country  of  domicil  applies  to  the  ^oimtr 
case  of  foreigners  dying  domiciled  there,  and  which  donucf 
would  not  be  applied  to  a  natural  bom  subject  of  that  country. 
Thus  in  Collier  v.  Rivaz,  (u)  the  testator,  an  English  bom  sub- 
ject, died  domiciled  in  Belgium,  leaving  a  will  not  executed 
according  to  the  forms  required  by  the  Belgian  law.  But  by  that 
law,  the  succession  in  such  a  case  is  not  to  be  governed  by  the  law 
of  the  country  applicable  to  its  natural  bom  subjects,  but  by  the 
law  of  the  testator's  own  country.  And  it  was  held,  that  the  will, 
being  valid  according  to  the  law  of  England,  ought  to  be  admitted 
to  probate,  (v)  So  in  Maltass  v.  Maltass,  (w^  it  appeared  that  by 
the  law  of  Turkey  no  subject  of  that  country  can  make  a  will. 

(r)  2  Add.  17.  P.  C.  306 ;  In  the  Goods  of  Osborne,  Dea. 

(s)  See,  also,  Moore  v.  Budd,  4  Hagg.  &  Sw.  4. 

846 ;   De  Bonneval  v.  De  Bonneval,   1  {t)  Thornton  v.  Curling,  8  Sim.  310. 

Cnrt.  657,  858;   In  the  Goods  of  Gay-  See,  also,  Campell  v.  Beaafojr,  Johns.  320 ; 

ner,  4  Notes  of  Cas.  696,  and  the  cases  pott,  pt  i.  bk.  yi.  ch.  i. 

cited,  lb.  697,  note ;  Collier  v,  Riyai,  2  (ti)  2  Curt  855. 

Cart.  855 ;  Lanenville  o.  Anderson,  Pre-  (p)  See  the  observationa  made  on  this 

rog.  11  March,  1853,  17  Jur.  511,  2  Sw.  case  by  Lord  Wensleydale  in  Bremer  v. 

k  Tr.  24 ;  Bremer  o.  Freeman,  10  Moore  Freeman,  10  Moore  P.  C.  374. 

(w)  1  Bobert.  67. 
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By  treaty  between  Great  Britain  and  the  Ottoman  empire  an 
English  domiciled  subject  may  make  a  will,  (x)  The  deceased, 
John  Maltass,  was  bom  at  Smyrna  of  English  parents,  his  father 
having  been  long  settled  as  a  merchant  there.  The  deceased  was 
himself  a  member  of  a  commercial  firm  at  Smyrna  and  died  there, 
having  been  constantly  resident  there,  except  that  he  passed  his 
boyhood  in  England  for  the  purposes  of  education;  and  it  was 
held  by  Dr.  Lushington  (sitting  for  Sir  H.  Jenner  Fust)  that  a 
will  made  by  the  deceased  in  1834,  and  which  was  good  according 
to  the  law  of  England  as  it  then  stood,  was  entitled  to  probate. 
For  if  the  testator  was  to  be  regarded  as  domiciled,  in  the  legal 
sense,  in  Turkey,  and  if  the  law  of  domicil  did  prevail,  the  law 
of  *  Turkey,  in  conformity  with  the  treaty,  says,  that  in  such  case 
the  succession  to  the  personal  estate  shall  be  governed  by  the 
British  law ;  if  he  was  not  domiciled  in  Turkey,  but  in  England, 
then  the  law  of  England  prevailed,  propria  vigore.  But  in  either 
point  of  view,  the  will,  in  order  to  be  valid,  must  have  been  made 
according  to  the  testamentary  law  of  England.  And  accordingly 
Sir  H.  Jenner  Fust  refused  to  admit  to  probate  a  will  of  the  same 
party  deceased,  which  had  been  made  after  the  year  1887,  and  had 
not  conformed  to  the  new  wills  act.  (y) 

Again,  if  the  testator  was  a  British  subject,  and  at  the  time  of 
the  rule  is  his  death  domiciled  in  some  other  part  of  the  British 
THth  re^*  dominions,  out  of  England,  the  court,  upon  application 
fTOct  to  the  fQr  probate,  has  felt  itself  bound  to  defer  to  the  law  of 
British  sub-  the  place  where  the  deceased  was  domiciled,  (z)  Thus 
ciied  in  the  in  the  case  of  Hare  v.  Nasmyth,  (a)  the  deceased  was 
dominions  domiciled  in  Scotland,  but  died  in  London  in  transitu^ 
land*** who'  leaving  large  personal  property  in  the  province  of  Can- 
Au^  *g  ^^'^  terbury.  He  left  certain  testamentary  papers,  which 
1861 :  '  were  propounded  by  the  asserted  executors  in  the  pre- 
rogative court,  and  their  admission  was  opposed  by  the  next  of 
kin,  on  the  ground  that  they  were  not  valid  as  a  will.  But  the 
court  suspended  its  proceedings,  until  a  suit,  then  depending  in 
Scotland,  touching  the  validity  of  the  papers,  should  be  decided. 
And  the  judge  (Sir  John  NichoU)  intimated  that  he  should  feel 
it  his  duty  to  pronounce  for  their  validity,  or  that  the  deceased  had 

(x)  See  3  Cart.  231.  (z)  Bat  aee  now  stat.  24  &  25  Vkt.  c 

(y)  Maltass  v.  Maltass,  3  Curt.  231.  114,  s.  2 ;  post,  374. 
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died  intestate,  according  as  the  courts  of  Scotland  should  deter- 
mine that  question,  either  upon  general  principles,  or  upon  prin- 
ciples applicable  to  the  subject,  if  any,  peculiar  to  the  Scotch 
jurisprudence. 

Upon  this  ground  it  has  been  the  practice,  upon  production  of 
an  exemplified  copy  of  the  probate  granted  by  the  proper  ^^^^^i^  ^f 
court  in  the  country  where  the  deceased  died  domiciled,  ^^  ®?"^ 
for  the  prerogative  court  here  to  follow  the  *  grant  upon   fo"o^  the 
the  application  of  the  executor,  in  decreeing  its  own  pro-  Se  court 
bate.  (6)   However,  in  Larpent  v.  Sindry,  (c)  Sir  J.  Nich-  ""^  ^**"^^' 
oil  said  that  the  question  how  far  other  courts  of  probate  were  to 
be  governed  by  the  decision  of  the  court  of  probate  where  the  de- 
ceased was  domiciled,  had  never  been  expressly  determined.    And 
on  a  subsequent  occasion,  in  a  case  where  the  deceased  had  died 
domiciled  in  India,  and  probate  of  the  will  had  been  granted  at 
Madras  to  his  widow  as  ^^  universal  legatee  and  constructive  execu- 
trix," the  same  learned  judge  pointed  out  the  inconvenience  of 
the  practice,  and  again  expressed  his  doubt  how  far  the  court  was 
bound  to  follow  the  Indian  probate ;  and  he  ultimately  refused 
to  grant  probate  to  the  widow  '^as  constructive  executrix"  (in 
which  character  she  would  have  been  exempted  from  giving  any 
security),  but  allowed  administration,  with  the  will  annexed,  to 
pass  to  her  as  ^^  relict  and  principal  legatee,"  upon  her  giving  secu- 
rity, (i) 

When  the  court  of  probate  is  satisfied  that  the  testator  died 
domiciled  in  a  foreign  country,  and  that  his  will,  containing  a 
general  appointment  of  executors,  has  been  duly  authenticated  by 
those  executors  in  the  proper  court  in  the  foreign  country,  it  is  the 
duty  of  the  probate  court  in  this  country  to  clothe  the  foreign  ex- 
ecutors with  ancillary  letters  of  probate  to  enable  them  to  get  pos- 
session of  that  part  of  the  personal  estate  which  was  locally  situate 
in  England,  (e)  *  In  Laneuville  v.  Anderson,  (/)  it  was  held,  that 

(6)  Ante,  369,  363  ;  Larpent  v.  Sindry,  {d)  In  the  Goods  of  Read,  1  Hagg.  474. 

1  Hagg.  3S2 ;  In  the  Goods  of  Cringan,  I  See  4  My.  &  Cr.  84 ;  7  Sim.  102 ;  In  the 

Hagg.  549.    See,  alio,  In  the  Goods  of  Goods  of  Smith,  2  Robert.  335.    See,  aim, 

Rioboo,  2  Add.  461 ;  Viesca  v.  D'Aram-  In  the  Goods  of  the  Duchess  of  Orleans, 

bam,  2  Cart.  277 ;  In  the  Goods  of  Hen-  1  Sw.  &  Tr.  253 ;  [Bloomer  v.  Bloomer,  2 

derson,  2  Robert  144 ;  In  the  Goods  of  Bradf.  Sar.  339.] 

Smith,  lb.  332.  (e)  Enohin  v.  Wylie,  10  H.  L.  Caa.  14» 

(e)  1  Hagg.  3S2.  by  Lord  Westbnry.    When  this  case  was 

(/)  2  Sw.  k  Tr.  24. 
▼OL.1.  28  [870]      [871] 
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where  in  the  case  of  a  domiciled  Frenchman,  the  French  court  had 
decreed  that  the  time  limited  by  the  French  law  for  the  execution 
of  the  executorship  thereby  created  had  passed,  and  that  the  ex- 
ecutor had  no  more  right  to  intermeddle  in  the  estate  of  the  testa- 
tor, and  that  the  parties  beneficially  interested  were  the  only  per- 
sons who  had  a  right  to  interfere,  the  court  held  itself  bound  by 
such  decree,  and  refused  to  grant  probate  (with  respect  to  person- 
alty in  England)  to  such  an  executor.  So,  in  Crispin  v.  Dog- 
lioni,  (^)  Sir  C.  Cresswell  held,  that  the  judgment  of  the  court  of 
domicil  of  the  deceased  is  binding  on  the  court  of  a  foreign  country, 
in  all  questions  as  to  the  succession  and  title  to  personal  property, 
whether  under  testacy  or  intestacy,  where  the  same  questions  be- 
tween the  same  parties  are  in  issue  in  the  foreign  court  which 
have  been  decided  by  the  court  of  domicil.  (A) 

When  the  deceased  has  left  a  will,  valid  by  the  law  of  his  domi- 
cil, and  probate,  either  original  or  ancillary,  has  been  obtained 
here,  the  duty  of  the  court  in  administering  the  property,  suppos- 
ing a  suit  to  be  instituted  for  its  administration,  is  to  ascertain 
who  by  the  law  of  domicil  are  entitled  under  the  will,  and  that 
being  ascertained,  to  distribute  the  property  accordingly.  The 
duty  of  administration  has  to  be  discharged  by  the  courts  of  this 
country,  though  in  the  performance  of  that  duty  they  will  be 
guided  by  the  law  of  the  domicil.  (%) 

before  Sir  C.  Cresswell,  1  Sw.  &  Tr.  118,  icil,  it  most  contain  a  distinct  averment 

It  was  contended,  it  should  seem,  that  the  that  it  was  dolj  executed  according  to  the 

executors  were,  according  to  the  Russian  law  of  domicil.    An  averment  that  the  will 

lawy  executors  for  the  property  in  Bussia  was   admitted  to  probate  by  a  competent 

only,  and  therefore  not  entitled  to  probate  court  of  the  alleged  domicil  is  insufficient 

in  respect  of  the  property  in  England.  Isherwood  u,  Cheetham,  2  Sw.  &  Tr.  607. 

But  the  learned  judge  appears  to  hare  de-  [See  Helme  v,  Sanders,  3  Hawks,  d6d.] 

dded  that  they  were  entitled  to  probate^  (i)  10  H.  L.  Cas.  19,  by  Lord  Cran- 

not  as  following  the  Bussian  grant,  but  be-  worth.    It  appears  to  have  been  laid  down 

cause  he  was  of  opinion,  on  the  construe-  by  Lord  Westbury  that  the  court  of  the 

tion  of  the  will,  that  the  English  property  domicil  is  the  forum  cancursHt  to  which 

was  given  to  them.    The  house  of  lords,  legatees  under  the  will  of  a  testator,  or  the 

however,  decided  that  he  died  intestate  as  parties  entitled  to  distribution  of  the  es- 

to  the  property,  but  that  the  executors  tate,  are  required  to  resort.    (See,  also, 

were  entitled  to  probate  according  to  the  Crispin  v.  Doglioni,  3  Sw.  &  Tr.  99,  by  Sir 

doctrine  above  stated.    [See  Henderson  J.  C.  Cresswell ;  [Stokely's  Estate,  19  Penn. 

in  Hdme  v,  Sanders,  3  Hawks,  566.]  St  476.])  But  unless  the  pouitin  dispute 

{g)  3  Sw.  &  Tr.  96 ;  [L.  B.  1  H.  L.  301.]  has  been  already  decided  by  the  court  of 

(A)  But  where  a  declaration  proponnd-  domicil,  it  Is  apprehended  that  the  court 

ing  a  will  depends  on  the  due  execution,  of  this  country'in  which  an  administration 

■ocording  to  the  law  of  the  testator's  dom-  suit  is  instituted  must  decide  for  itself 
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*  It  is  clear,  however,  that  the  mere  residence  of  a  British  sub- 

whst,  according  to  the  law  of  the  domicUf  w    Thus,  in  the  case  of  Balfonr  v.  Scott,  stated 
the  troe  constraction  of  the  will,  and  what    in  Somenrille  v.  Lord  Somenrille,  5  Yea. 
are  the  rights  of  the  parties  claiming  to    750,  and  cited  2  Ves.  &  B.  131 ,  where  a  per- 
be  interested  in  the  estate  in  cases  as  well    son  domiciled  in  England  died  intestate, 
of  intestacy  as  of  testacy.     [See  Carpenter    leaving  real  estate  in  Scotland,  the  heir 
V,  The  Commonwealth,  17  How.  (U.  8.)    was  one  of  the  next  of  kin,  and  claimed  a 
456  ;  Williamson  v.  Branch  Bank  of  Mo-    share  of  the  personal  estate.  To  this  claim 
bile,  7  Ala.  906 ;  Treadwell  v.  Bainey,  9    it  was  objected,  that,  by  the  law  of  Scot- 
Ala.  590;  Holcomb  v.  Phelps,  16  Conn,    land,  the  heir  cannot  share  in  the  personal 
127 ;  Embry  v.  Millar,  1  A.  K  Marsh,    property  with  the  other  next  of  kin,  ex- 
300;    Nat   v.  Coons,    10    Missou.    543.    cept  on  condition  of  collating  the  real  es- 
Where  the  constraction  of  the  will  is  to    tate;  that  is,  bringing  it  into  mass  with 
be  regulated  by  foreign  law,  the  opinion    the  personal  estate,  to  form  one  common 
of  an  advocate  versed  in  such  law  is  ob-   subject  of  division.    Ersk.  Inst.  Law  of 
tained  for  the  information  and  guidance    Scotland,  701    (5th  ed.).    It  was  deter- 
of  the  English  court  on  which  devolves    mined,  however,  that  he  was  entitled  to 
the  task  of  construing  it;  bat  if  the  point    take  his  share  without  complying  with 
in  dispute   depends  upon    principles  of   that  obligation,  the  case  being  regulated 
constraction  common  to  both  countries,    as  to  the  movable  property  by  the  Eng- 
the  court  will  adjudicate  upon  the  ques-    lish  law.    So,  in  the  Case  of  Drummond, 
tion,  according  to  Its  own  view  of  the  case,    cited,  2  Ves.  &  B.  132,  where  a  person 
without  having  recourse  to  the  assistance    domiciled  in  England  had  real  estate  in 
of  a  foreign  jurist.    Bernal  v.  Bemal,  8    Scotland,  upon  which  he  granted  a  herita- 
My.  &  Cr.  559 ;  Collier  v.  Rivas,  2  Curt,    ble  bond  to  secure  a  debt  contracted  in 
855 ;  Earl  Nelson  v.  Earl  Bridport,  8  Beav.    England.  He  died  intestate,  and  the  ques- 
527, 547  ;  Tates  v.  Thompson,  3  CI.  &  Fin.    tion  was,  by  which  of  the  estates  this  debt 
586 ;  onfe,  366,  note  (n).    As  a  will  in  re-    was  to  be  borne  ?    It  was  clear  that,  by 
gard  to  movable  property  is  construed  ac-    the  English  law,  the  personal  estate  was 
cording  to  the  law  of  the  domicil,  there  is,    the  primary  fund  for  the  payment  of  debts, 
it  will  be  observed,  nothing  on  the  face  of   It  was  equally  dear  that,  by  the  law  of 
it  which  gives  the  peraser  the  slightest  clue    Scotland,  the  real  estate  was  the  primary 
as  to  the  nature  of  the  laws  by  which  its    fund  for  the  payment  of  the  heritable  bond, 
constraction  is  regulated.    It  may  have    It  was  said  for  the  heirs,  that  the  personal 
been  made  in  England,  be  written  in  the    estate  must  be  distributed  according  to 
English  language,  the  testator  may  have    the  law  of  England,  and  must  bear  all  the 
described  himself  as  an  Englishman,  and    burdens  to  which  it  is  by  that  law  subject, 
it  may  have  been  proved  in  an  English    On  the  other  hand,  it  was  contended  that 
conrt ;  and  yet,  after  all,  it  may  turn  out,    the  real  estate  must  go  according  to  the 
from  the  extrinsic  fact  of  the  maker  being    law  of  Scotland,  and  bear  all  the  burdens 
domiciled  abroad  at  his  death,  that  the    to  which  it  is  by  that  law  subject.    It  was 
will  is  wholly  withdrawn  from  the  influ-    determined  that  the  law  of  Scotland  should 
ence  of  English  jurisprudence.  Such  ques-    prevail,  and  the  real  estate  must  bear  the 
tions  may  arise,  and  indeed  have  most  fre>    burden.    Speaking  of  these  two  cases,  Sir 
quently  arisen  in  regard  to  the  wills  of   Wm.  Grant  has  observed  (2  Yes.  &  B. 
Englishmen  domiciled  in  Scothind,  or  of   132) :  "In  the  first  case,  the  disability  of 
Seotchmen  domiciled  in  England,  the  law    the  heir  did  not  follow  him  to  England, 
of  succession  and  testamentery  disposition    and  the  pertonal  estate  was  distributed  as 
being,  in  some  respects,  different  in  these    if  both  the  domicil  and  the  real  estate  had 
two  sections   of  the   United    Kingdom,    been  in  England.    In  the  second,  the  dis- 
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i^%7tht     i^^*  ^^  *  foreign  country,  at  the  time  of  making  his  will 
British  *ub-   *"^  ^^  decease,  did  not,  in  the  case  of  a  testator  dying 
Ject  merely   before  August  6,   1861,  render  a  will  valid  because  it 
•broad,        Conformed  with  the  law  of  the  country  where  he  so  re- 
ability  to  claim  exoneration  ont  of  tbe    ^^^  docament,  statutei  or  jadicial  opinion, 
personalty  did  follow  him  into  England ;    ^^  question   of  its  oonstmction  and  ef- 
and  the  personal  estate  was  distribated    ^^^  ^*  ^or  the  court  alone.    Kline  v.  Ba- 
as if  both  the  domicil  and  the  real  estate    k«r>  99  Mass.  255  ;  Di  Sora  v.  Phillipps, 
had  been  in  Scotland."    1  Jarman  Wills,    10  H.  L.  Cas.  624  ;  Bremer  v.  Freeman, 
(3d  Eng.  ed.)  6-«.  Foreign  laws  are  to  be    10  Mooro  P.  C.  306 ;  Church  v.  Hubbart, 
proved  as  fiicts;  and  the  question  of  their    ^  Cranch,  187;  Ennis  v.  Smith,  14  How. 
existence  and   interpretation  must  be  de-    (U.  S.)  400;  Owen  i\  Boyle,  15  Maine, 
termined  in  each  cause  on  the  evidence    1^7;    People  v.  Lambert,  5  Mich.  349; 
adduced  in  it.    McCormick  v.  Gamett,  5    S^te  v.  Jackson,  2  Dev.  563 ;  Trasher  v. 
De  G.,  M.  &  G.  278 ;  Fowler  J.  in  Fergn-    Everhart,  3  Gill  &  J.  234 ;  Pickard  v.  Bai- 
Bon  V.  Clifibrd,  37  N.  H.  98 ;  1  Greenl.  £t.    ley,  26  N.  H.  169,  170;  Hall  v.  Costello, 
S  486  ;   Story  Confl.  Laws,  §§  637,  638;    ^^  N.  H.  179 ;  Delafield  v.  Hand,  3  John. 
De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  193 ;    310 ;    Lincoln  v.  Battelle,  6  Wend.  488 ; 
Trasher  v.  Everhart,  3  Gill  &  J.  234 ;    Francis  v.  Ocean  Ins.  Co.  6  Cowen,  429. 
Brackett  v.  Norton,  4  Conn.  517 ;  Dyer  v.    In  Feiguson  v,  Clifford,  37  N.  H.  98,Fow- 
Smith,  12  Conn.  384;  Andrews  v.  Her-    ler  J*  said:    "Foreign    laws    are  to  be 
riott,  4  Cowen,  515,  516,  note;  Tyler  v,    proTed  as  fitcts,  by  evidence  addressed  to 
Trabue,  8  B.  Mon.  306 ;  Territt  v.  Wood-    the  court,  and  not  to  the  jury.'*    Nesmith 
ruff,   19  Vt.  182;    Knapp   v.  Abell,  10-  J.  in  Hall  v.  Costello,  48  N.  H.  179.    See, 
Allen,  488 ;  Palfrey  v.  Portland,  Saco  &    tiiao,  Story  Confl.  Laws,  §§  638,  638  a ; 
Portsmouth  R.  R.  Co.  4  Allen,  56;  Haren    Pickard  v.  Bailey,  26  N.  H.  152, 169,  170. 
V,  Foster,  9  Pick.  129,  130;  Campion  v.    It  is  not  necessary  that  the  evidence  of  the 
Kille,  1  Beasley  (N.  J.),  229;  Talbot  o.    foreign  law  should  come  from  lawyers.    It 
Seeman,  1  Cranch,  38 ;  Church  v.  Hub-    is  sufficient,  if  the  court  is  satbfied  that 
bart,  2  Cranch,  187,  236,  237 ;  Ennis  v,    the  witness  is  well  informed  upon  the  snb- 
Smith,  14  How.  (U.  S.)  426 ;  In  re  Cop-   ject  of  the  law  to  be  proved.    Pickard  v. 
pin,  L.  R.  2  Cb.  Ap.  53,  54;  1  Dan.  Ch.    Bailey,  26  N.  H.  152;  Hall  v.  Costello,  48 
Pr.   (4th  Am.  ed.),  95,  864;  Wilson  v.    N.  H.  176;  Brush  o.  Wilkins,  4  John.  Ch. 
Smith,  5  Yerger,  398,  399 ;  M'Reav.Mat-    520;  Mauri  v.  Hefleman,  13  John.  58; 
toon,  13  Pick.  53,  59 ;  Gardner  9.  Lewis,    Story  Confl.  Laws,  {  642 ;  Carnegie  v. 
7  Gill,  377;  Baltimore  &  Ohio  R.  R.  v,    Morrison,  2  Met  404,505.    Courts,  in  tbe 
Glenn,  28  Md.  287.    When  the  evidence    absence  of  eridenoe  to  the  contrary,  will 
consists  of  the  parol  testimony  of  experts    presume  the  foreign  law  to  be  the  same  as 
as  to  the  existence  or  prerailing  construe-    their  own.    Story  Confl.  Laws,  §§  637, 
tion  of  a  foreign  statute,  or  as  to  anj    637  a;  Russell  v.  Kitchen,  3  Ir.  C.  L. 
point  of  unwritten  foreign  law,  the  jury    Rep.  613 ;  Palfrey  v,  Portland,  Saco  & 
must  determine  what  the  foreign  law  is,    Portsmouth  R.  R.  Co.  4  Allen,  56 ;  Chase 
as  in  the  case  of  any  controverted  fact    o.  Alliance  Ins.   Co.  9  Allen,  311.   See 
depending  upon  like  testimony.     Kline    Scammell  v.  Sewell,  5  H  &  N.  740,  per 
9.  Baker,  99  Mass.  254,  255 ;  Holman  o.    Byles  J.    Foreign  written   law  may  be 
King,  7  Met.  884;  Dyer  V.  Smith,  12  Conn,    proved  by  parol  evidence  of  a  witness, 
384 ;  Moore  v.  Gwynn,  5  Ired.  187 ;  In-    learned  in  the  law  of  a  foreign  conntiy, 
graham  v.  Hart,  11  Ohio,  255;  Barrows    without  first  attempting  to  obtain  a  oopy  of 
o.  Downs,  9  R.  I.  446.   And  when  the  ev-    the  law  itself.  Baron  De  Bode  o.  Reginam, 
idenoe  admitted  consists  entirely  of  a  wnt-    10  Jar.  217 ;  8.  C  8  Q.  B.  208.    But  see 
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sided,  (y)     Thus  the  Dachess  of  Kingston,  who  had  J***""®' 
taken  up  her  residence  in  France  (where  she  died))  hereonfoi^ 
under  letters  patent,  registered  in  the  parliament  of  Pa-  £ough  ^' 
ris,  made  a  will  at  Paris,  which  (being  neither  holo-  ^road. 

Gen].  8t8.  Mass.  c  131,  §  65.    The  wit-  States  of  America  v.  McRae,  L.  H.  3  Ch. 

nets  not  only  gives  the  words  of  the  law,  Ap.  S5,  86 ;  Shore  t^.  Wilson,  9  CI.  &  Fin. 

bnt  the  meaning  as  applicable  to  the  case  611.    In  United  States  of  America  v.  Mo- 

in  hand.    Earl  Nelson  v.  Earl  Bridport,  10  Rae,  L.  B.  3  Ch.  Ap.  86,  where  an  act  of 

Jnr.  871 ;  8  Beav.  527, 554.   A  professional  congress  was  the  subject  under  considera- 

or  official  witness,  giving  evidence  as  to  tion.  Lord  Chelmsford,  having  remarked 

foreign  law,  may  refer  to  foreign  law  books  that  the  assistance  of  a  translator  was  not 

to  refresh  his  memory,  or  to  correct  or  con-  required,  and  that  it  was  not  suggested  that 

firm  his  opinion ;  but  the  law  itself  must  there  were  any  words  in   the  act  which 

be  taken  from  his  evidence.    The  Sossex  bore  a  peculiar  meaning  different  flrom  the 

Peerage,  11  CI.  &Fin.  (Am.  ed.)  85,  and  ordinary  one,  nor  that  the  acts  of  the 

cases  cited  in  note  (3) ;  In  re  Coppin,  L.  American  legislature  have  a  construction 

R.  2  Ch.  Ap.  53,  54.    In  the  Sussex  Peer-  peculiar  to  themselves,  added :  "I  do  not 

age  11  CI.  &  Fin.  115,  Lord  Brongham  see  that  there  is  any  impediment  to  an 

said:    "The  witness   may   refer  to   the  English  judge,  with  the  act  of  congress 

sources  of  his  knowledge,  but  it  is  per*  before  him,  construing  it  for  himself  with, 

fectly  clear  that  the  proper  mode  of  prov-  out  further  aid,  just  as  he  would  an  Eng- 

ing  a  foreign  law  is  not  by  showing  to  the  lish  act  of  parliament"    See  Story  Confl. 

house  the  book  of  the  law;  for  the  house  Laws,  §  638.    For  a  further  statement  of 

has  not  the  organs  to  know  and  to  deal  the  modes  of  proof  of  foreign  laws,  see 

with  the  text  of  that  law,  and,  therefore.  Story  Confl.  Laws,  {  639  et  seq.    English 

requires  the  assistance  of  a  lawyer  who  courts  may  now  ascertain  what  the  foreign 

knows  how  to  interpret  it."    See  Dalrym-  law  is,  by  sending  cases  for  the  opinion  of 

pie  V,  Dalrymple,  2  Hagg.  Cons.  R.  64 ;  foreign  courts ;   bnt,  unless  they  are  in 

Ennis  17.  Smith,  14  How.  (U.  8.)  426-430;  countries  under  the  government  of  the 

Cocks  v.  Purday,  2  Car.  &  K.  269.    It  is  queen,  a  convention  must  first  be  entered 

said  to  appear  rather  questionable  whether  into  with  the  foreign  government.    22  &  23 

the  judge  has  a  right  to  resort  to  the  for-  Vict  c.  63;  24  &  25  Vict  c.  11 ;  1  Dan. 

eign  law  itself  for  information  where  the  Ch.  Pr.  (4th  Am.  ed.)  864,  note  (2) ;  2  lb. 

evidence  of  the  witness  is  not  satisfactory.  1142-1146.    But  they  are  not  bound  to 

Lord  Chelmsford  in  Di  Sora  v.Phillipps,  adopt  foreign  rules  of  evidence  or  pro- 

10  H.  L.  Cas.  640.   In  the  same  case,  10  cedure,  every  court  as  to  these  being  gov- 

H.  L.  Caa.  633,  Lord  Cranworth  said  :  emed  by  its  own  technical  lules.    Yatea 

"Where  a  written  contract  is  made  in  a  for-  v.  Thomson,  3  CI.  &  Fin.  544;  Bain  o. 

eign  country,  and  in  a  foreign  language,  Whitehaven  &c.  Railway  Co.  3  H.  L* 

the  court,  in  oitler  to  interpret  it,  must  Cas.  1,  18, 19 ;  Don  v,  Lippmann,  5  CI.  & 

first  obtain  a  translation  of  the  instrument;  Fin.  1,  14,  15,  16.]    As  to  staying  pro- 

secondly,  an  explanation  of  the  terms  of  oeedings  on  the  ground  that  the  domicil 

art  (if  it  contains  any) ;  thirdly,  evidence  is  not  English,  see  Duprez  o.  Veret,  L.  R. 

of  any  foreign  law  applicable  to  the  case ;  1  P.  &  D.  583. 

and  fourthly,  evidence  of  any  peculiar  rules        (j)  By  stat  24  &  25  Vict  c.  114,  s.  1, 

of  construction,  if  any  such  rales  exist  by  the  distinction  between  ruidenee  and  dom- 

the  foreign  law.    With  this  assisunce  the  icil  in  the  case  of  a  British  subject  who 

court  must  interpret  the  contract  itself  on  made  a  will  out  of  the  kingdom,  and  died 

ordinary  principles  of  construction."    See  after  August  6,  1861,  has  become  immar 

per  Lord  Chelmsford,  8.  C.  p.  639 ;  United  terial.    See  poU,  374. 


488  OF  PROBATE.  [PT.  I.  BK.  IV. 

graphic  nor  executed  in  the  presence  of  two  witnesses  and  one 
notary,  but  in  the  presence  of  three  witnesses  merely)  according 
to  the  then  custom  of  Paris  (1786),  was  absolutely  null  and 
void.  But  the  testatrix  being  by  birth  an  Englishwoman,  and 
the  will  being  in  English,  and  duly  executed  according  to  English 
forms,  it  was  not  only  admitted  'to  probate  here,  but  was  also 
deemed  valid  in  France,  (i)  The  law  on  this  subject  was  fully 
considered  in  the  privy  council  in  the  case  of  Croker  v.  Marquis  of 
Hertford,  (?)  where  it  was  decided  that  the  provisions  of  the  new 
Th6  wills  wills  act  (1  Vict.  c.  26)  apply  to  testamentary  papers 
tosuSEa*"  made  in  a  foreign  country  by  a  domiciled  English- 
^^'  man.  (m) 

*  The  rule  above  laid  down  applies,  lastly,  to  the  case  of  the  in- 

stance  of  a  person  not  a  native  of  this  country,  but  dom- 

person  not    iciled  here  at  the  time  of  his  death.    In  this  case,  the 

botVomV     Iftw  of  England  is  to  regulate  the  decision  as  to  the  valid- 

cUed  here.    j|.y  ^j  ^  ^jjj  ^j  personal  estate,  or  what  are  the  rights 

under  it.  (n)  So  where  a  native  of  Scotland,  domiciled  in  Eng- 
land, executed,  during  a  visit  to  Scotland,  and  deposited  there,  a 
will  of  personalty  prepared  in  the  Scotch  form  ;  it  was  held  that 
the  will  must  be  construed,  not  according  to  the  Scotch,  but  the 
English  law.  (o) 

The  rules  of  law  for  ascertaining  the  domicil  are  considered  in  a 
Rules  for  Subsequent  part  of  this  work,  conjointly  with  the  rules  of 
Inedom^"  ^^^  ^®  ^  ^^®  distribution  of  the  efiEects  of  deceased  per- 
cii.  sons  who  have  died  domiciled  in  a  foreign  country.  Qp') 

It  must  be  here  observed,  that  where  a  will  is  made  dispos- 
Wiii  made  ing  of  personal  property  situate  in  this  country,  under 
power  con-  *  power  of  appointment,  and  it  is  duly  executed  in 
to™'^^^  compliance  with  the  requisites  of  the  power,  it  has 
terms  of       been  held  that  such  a  will  ought  to  be  admitted  to  pro- 

the  power,     ,  ,  .  ... 

but  not  bate  in  this  country,  notwithstanding  it  be  not  properly 
ably  to  the   executed  according  to  the  forms  prescribed  by  the  testa- 

{k)  2  Add.  21.  C.  4  My.  &  Cr.  76,  82;  Yates  o.  Thomp- 

(/)  4  Moore  P.  C.  C.  339.    See,  also,  De  son,  3  CI.  &  Fin.  544.     See  post,  pt.  iii. 

Zichy  Ferraris  o.  Croker,  3  Cart.  468,  bk.  iii.  ch.  ii.  {  i.  as  to  tbe  construction 

486.  of  the  wili  of  a  testator  domiciled  abroad. 

{m)  See,  also,  accord.  Robins  v.  Dol-  (o)  Anstrather  v,  Chalmer,  2  Sim.  1 ; 

phin,  I  Sw.  &  Tr.  37 ;  S.  C  nomine  Dol-  bat  see  now  24  &  25  Vict.  c.  114 ;  poU, 

phin  0.  Robins,  7  H.  L.  Cas.  390.  374. 

(n)  Price  v.  Dewhurst,  8  Sim.  279 ;  S.  (p)  Post,  pt  iii.  bk.  IT.  ch.  i.  §  ▼. 
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mentary  law  of  the  country  in  which  the  testator  was  '•^  ®'  ^^ 
domiciled  at  the  time  of  his  death,  (^q^  SomicU. 

But  where  a  feme  covert  who  has  power  to  appoint  by  will,  dies 
domiciled  in  England,  but  resident  in  France,  her  will,  though 
▼alid,  in  respect  of  formalities  by  the  French  law,  is  not  a  due  ex- 
ecution of  the  power,  unless  properly  executed  according  to  the 
English  law.  (r) 

*  But  a  power  to  appoint  "  by  a  will  duly  executed,"  is  well  ex- 
ercised by  a  will  good  according  to  the  law  of  the  country  of  the 
testator's  domicil,  though  ill  executed  according  to  the  law  of 
England.  («) 

With  respect  to  wilb  made  by  British  subjects  dying  after  Au- 
gust 6,  1861,  the  doctrines,  which  there  has  been  occa-  ^^  ^^  ^jj^ 
sion  to  state  in  the  previous  part  of  this  section,  have   "f^^^J'J^^ 

-  .  T     1^1  111  Bntishsub- 

become,  to  a  great  extent,  inapplicable,  and  the  law  jectsdving 
has  been  most  materially  altered,  by  reason  of  the  stat.  ^t  6, 
24  &  25  Vict.  c.  114.  ^^^ 

By  the  first  section  of  that  act,  ^^  every  will  and  other  sut  24& 
testamentary  instrument  made  out  of  the  United  King-  114.  'ViUt 
dom  by  a  British  subject  (whatever  may  be  the  dom-»  SSJltish^ 
icil  of  such  person  at  the  time  of  making  the  same  or  at  J^t^^^^ 
the  time  of  his  or  her  death)  shall,  as  regards  personal  kin^omto 
estate,  be  held  to  be  well  executed  for  the  purpose  of  be-  ted  if  made 
ing  admitted  in  JEngland  and  Ireland  to  probate,  and  in  to^he  /aw 
Scotland  to  confirmation,  if  the  same  be  made  according  jfhere^'*" 
to  the  forms  required,  either  by  the  law  of  the  place  where  JJJ^*^  J^ 
the  same  was  made,  or  by  the  law  of  the  place  where  tator  was 
such  person  was  domiciled  when  the  same  was  made,  or  orhadhu 
by  the  laws  then  in  force  in  that  part  of  her  majesty's  origin. 
dominions  where  he  had  his  domicil  of  origin."  (a^) 

(g)  Tatnall  v.  Hankqr,  a  Moore  P.  C.  (s)  D'Huart  0.  Harkness,  34  L.J.  811, 

C.  342.    The  opinion  to  the  contrary  ex-  coram  M.  R. ;  S.  C.  11  Jur.  N.  S.  633. 

presaed  in  Cmttenden  v.  Fuller,  1  Sw.  &  W  [It  is  a  frequent  provision  of  statutes 

Tr.  441,  454,  it  incorrect    In  the  Goods  that  all  wills  shall  be  treated  as  valid 

of  Alexander,  29  L.  J.,  F.  M.  &  A.  93 ;  which  are  valid  by  the  laws  of  the  state 

[Wallace  v,  Att.  Gen.  L.  B.  I  Ch.  Ap.  1,  where  they  are  made  and  executed.    Such 

9  ;  Re  Lovelace,  4  De  Q.  &  J.  340;  Re  is  the  law  of  Massachusetts.    Genl.  Sts.  c. 

Wallop's  Trust,  1  De  G.,  J.  &  S.  656 ;  Re  92,  §  8.    A  strong  case  under  this  law 

Capdevielle,  2  H.  &  C.  997 ;  In  re  Hally-  was  Bayley  v.  Bailey,  5  Cush.  245.    And 

barton,  L.  R.  1  P.  &  D.  90.]  in  Slocomb  v,  Slooomb,  13  Allen,  38,  it 

(r)  Re   Daly's    Settlement,  25  Beav.  was  decided  that  a  nuncupative  will,  made 

450.  in  another  state,  valid  by  the  laws  of  that 
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Sect.  2.  ^^  Every  will  and  other  testamentary  instrument  made 
8.-2.  Wills  within  the  United  Kingdom  by  any  British  subject 
British^  (whatever  maybe  the  domicil  of  such  person  at  the  time 
thu  klng-*^  ^^  making  the  same,  or  at  the  time  of  his  or  her  death), 
admitted  if  ^^*^'  ^  regards  personal  estate,  be  held  to  be  well  exe- 
made  ac-  cuted,  and  shall  be  admitted  in  England  and  Ireland  to 
local  law.  probate,  and  in  Scotland  to  confirmation,  if  the  same  be 
executed  according  to  the  forms  required  by  the  laws  for  the  time 
being  in  force  in  that  part  of  the  United  Kingdom  where  the 
same  is  made."  (^) 

Sect.  8.  ^^  No  will  or  other  testamentary  instrument  shall  be 
8.  8.  held  to  be  revoked  or  to  have  become  invalid,  nor  shall 

Smicil  ^  *^®  construction  thereof  be  altered  by  reason  of  any  •  sub- 
yaii^te'  s^^ent  change  of  domicil  of  the  person  makmg  the 
wui.  same."  («^) 

Sect.  4.  ^^  Nothing  in  this  act  contained  shall  invalidate  any 
s.  4.  Noth-  will  or  other  testamentary  instrument,  as  regards  personal 
ISt  to  i?-*  estate,  which  would  have  been  valid  if  this  act  had  not 
^uu**tier.  ^^^  passed,  except  as  such  will  or  other  testamentary 
wise  made,  instrument  may  be  revoked  or  altered  by  any  subsequent 
will  or  testamentary  instrument  made  valid  by  this  act." 

Sect.  5.  ^^  This  act  shall  extend  only  to  wills  and  other  testa- 
other  state,  but  which  would  have  been  pJ*c«  ^7  the  laws  of  which  the  will  thus 
invalid  if  it  had  been  made  in  Massachu-  ^^^^  is  not  valid,  and  there  dies,  the  will 
setts,  may  be  admitted  to  probate  under  w  ▼oW.  If,  however,  before  his  death,  he 
the  above  statute  and  will  have  full  effect  should  return  and  resume  his  former  dom- 
in  Massachusetts.]  '«!»  where  his  first  will  or  testament  waa 

(«»)  [For  a  recent  case  nnder  this  act,  nwuie,  its  original  validity  wiU  revive  also, 
see  In  re  Reid,  L.  R.  1  P.  &  D.  74.  In  Mas-  Story  Confl.  Laws,  §  473 ;  2  Greenl.  Ev. 
sachusetts  a  will  of  real  or  personal  estate,  §  668 ;  Buige  Col.  &  For.  Law,  550,  581. 
made  and  executed  in  conformity  with  the  It  has  been  held  that  the  vaUdlty  and  eflfect 
law  existing  at  the  time  of  the  execution  of  a  wiU  is  to  be  determined  according 
thereof,  shall  be  effectual  to  pass  such  es-  to  the  law  in  force  at  the  time  the  will  be- 
tate.  Genl.  Sts.  c.  92,  §  7.  The  provi-  comes  operative,  that  is,  at  the  decease  of 
sions  of  this  statute  include  nuncupative  the  testator.  Gushing  v,  Aylwin,  12  Met 
wills,  made  and  valid  in  another  state,  169;  Pray  ».  Waterson,  12  Met  262; 
though  they  would  not  have  been  valid  if  De  Peyster  ».  Clendining,  9  Paige,  295; 
made  in  Massachusetts.  Slocomb  r.  Slo-  Bishop  v.  Bishop,  4  Hill,  138;  Lawrence 
comb,  13  Allen,  38.]  ».  Hebbard,  1  Bradf.  Sur.  252;  but  see 

(s*)  [In  cases  where  no  statute  on  the  Oable  v.  Daub,  40  Penn.  6t  217 ;  Mnllen 
subject  existed,  it  has  been  considered  ».McKelvy,5Watts,899;  Munyr.Murry, 
that  if,  after  making  a  will,  valid  by  the  6  Watts,  353 ;  Lewis  v.  Lewis,  2  Watts  k 
laws  of  the  place  where  the  testator  was  S.  455;  Mullock  v,  Souder,  5  Watts  &  8. 
domiciled,  he  changes  his  domicU  to  a    198 ;  Kuru  v.  Baylor,  20  Penn.  St  205.] 
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mentary  instraments  made  by  persons  who  die  after  the  S*  ^*  ^- 

•^  •^  *  tent  of  act. 

passing  of  this  act "  (Aug.  6, 1861). 


SECTION  vn. 

Practice  of  the  Court  in  certain  other  Particulars  as  to  granting 

Probate, 

It  is  only  ander  special  circumstances  that  the  ecclesiastical 
court  directed  costs  to  be  paid  out  of  the  estate  of  the  in  what 
deceased.     Indeed,  it  is  only  in  modem  times  that  the  dMreed  out 
court  found  itself  authorized  to  do  so.  (f)     It  did  not  J^te^of^^e 
follow  that  a  party  was  entitled  to  his  costs  out  of  the  d«ceMcd. 
estate,  because  there  was  ^^justa  causa  litigandi;  "  (u)  but  the 
principle  *  which  guides  the  court  in  decreeing  such  costs  is,  that 
the  party  was  led  into  the  contest  by  the  state  in  which  the  de- 
ceased left  his  papers,  (x) 

Two  rules  have  recently  been  laid  down  by  Sir  J.  P.  Wilde 
for  the  future  guidance  of  the  court  of  probate:  First,  if  the 
cause  of  litigation  takes  its  origin  in  the  fault  of  the  testator,  or 

(t)  Dean   v,  Rassel,  3    Phillim.  334.  eral  proposition,  that  where  a  party  enti- 

[See,  ante,  340,  note  (p).]    As  to  the  scale  tied  in  distribution  simply  calls  for  proof 

on  which  the  costs  in  such  cases  are  to  be  of  a  will,  and  merely  cross-examines  the 

taxed,  see  Edmunds  v,  Unwin^  2  Curt,  witnesses,  without  any  misconduct  in  the 

641.  salt,  he  is  entitled  to  have  his  costs  out  of 

(«)  Barwick  v.  Mnllins^s,  2  Hagg.  234.  the  estate,  is  fully  supported  by  the  author- 
In  NichoUs  v.  Bmns,  1  Sw.  &  Tr.  239, 241,  ities.  Prinsep  v.  Dyce  Sombre,  10  Moore 
Sir  C.  Cresswell  said  that  by  the  practice  F.  C.  232 ;  Swinfen  v.  Swinfen,  1  Sw.  & 
of  the  ecclesiastical  courts,  where  there  wa«  Tr.  283.  But  it  is  otherwise  where  the 
a  fair  case  for  inquiry,  the  next  of  kin  proceedings  were  not  taken  simply  for  the 
might  call  on  the  -executors  to  prove  the  purpose  of  getting  the  opinion  of  the  court 
will  in  solemn  form,  and,  generaUy  speak-  on  the  will,  but  were  ancillary  to  another 
ing,  at  the  expense  of  the  estate.  But  the  suit  pending  in  respect  of  the  real  estate, 
same  judge  refused  to  allow  the  next  of  1  Sw.  &  Tr.  283.  As  to  whether  inter- 
kin  their  costs  out  of  the  estate,  where  veners  are  to  be  allowed  costs  out  of  the 
they  had  chosen  to  raise  a  question  of  estate,  see  Shaw  v.  Marshall,  1  Sw.  &  Tr. 
domicil,  which  was  likely  to  put  the  exec-  129.  See,  further,  as  to  costs,  Cleare  v. 
ntors  to  great  expense.  Onslow  v.  Can-  Cleare,  L.  R.  1  P.  &  D.  655. 
non,  2  Sw.  &  Tr.  136.  See,  also,  Seaton  o.  (z)  Hillam  v.  Walker,  1  Hagg.  75. 
Stnrch,  29  L.  J.,  P.  M.  &  A.  195.  But  [The  common  rule  in  Massachusetts,  in 
where  in  opposition  to  a  will  the  defendant  probate  causes,  is  not  to  allow  costs  to 
relies  on  difficult  points  of  law,  be  will,  either  party.  Qray  J.  in  Waters  v.  Stick- 
though  unsuoceasfnl,  be  generally  entitled  ney,  12  Allen,  17  ;  Woodbury  v.  Obear,  7 
to  his  oosto  out  of  the  estate.  Robins  v.  Qray,  472;  Osgood  v.  Breed,  12  Mass. 
Dolphin,  1  Sw.  &  Tr.  51^    And  the  gen-  636 ;  ante,  340,  note  {p),] 
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those  interested  in  the  residue,  the  costs  may  be  properly  paid  out  of 
the  estate ;  secondly,  if  there  be  a  sufficient  and  probable  ground, 
looking  to  the  knowledge  and  means  of  knowledge  of  the  oppos- 
ing party,  to  question  either  the  execution  of  the  will  or  the  capac- 
ity of  the  testator,  or  to  put  forward  a  charge  of  undue  influence 
or  fraud,  the  losing  party  may  properly  be  relieved  from  the  costs 
of  his  successful  opponent,  (y) 

A  legatee,  performing  the  duty  of  an  executor  in  proving  the 
will,  is  entitled  to  his  costs  out  of  the  estate.  (2)  But  the  rule  as 
to  a  legatee  having  his  costs  out  of  the  estate  on  establishing  a 
codicil,  is  not  so  general  as  in  the  case  of  a  *  will,  (a)  And  if  they 
are  occasioned  by  his  own  delay  in  producing  the  paper,  he  must 

Security      pay  his  own  costs.  (6) 

for  coBte  Where  a  party  propounding  a  will  becomes  a  bank- 

from  bank-  rupt,   the  court  wiU  direct  him  to  find  security  for 
costs.  ((?) 
It  is  a  necessary  consequence  of!  some  of  those  rules  of  the  court 
Probate  of    of  probate,  which  there  has  already  been  occasion  to  no- 
bJin  part^    tice,  that  a  will  may  be  in  part  admited  to  probate,  and 

aind"hi^part  ^^  P^^  ^^7  ^^  refused,  (tf^)  Thus,  if  the  coiirt  shall  be 
refused:       satisfied  that  a  particular  clause  has  been  inserted  in  a 

(y)  Mitchell  v.  Gard,  3  Sw.  &  Tr.  275;  («)  Williamg  v,  Goude,  1  Hagg.  610; 

[ante,  840,  note  {p).]    See  accord.  Wil-  3  Hagg.  282.    See,  also,  Bewsher  v.  Wil- 

Hams  V.  Henery,  3  Sw.  &  Tr.  471 ;  Broad-  liams.S  Sw.  &  Tr.  62;  [Ralston  v,  Telfiur, 

bent  V.  Hughes,  29  L.  J.,  P.  M.  &  A.  134.  2  Dev.  &  Bat.  Eq.414.]    So  a  next  of  kin, 

See,  farther,  Nash  v.  Telloly,  3  Sw.  &  Tr.  who  had  saccessfully  opposed  a  will  pro- 

59,  where  a  plaintiff,  who  was  the  execator,  ponnded  by  the  widow  of  the  deceased  as 

was  condemned  in  costs,  the  wiU  having  sole  executrix  named  therein,  the  widow 

been  refused  probate  on  the  ground  of  not  being  condemned  in  costs  was  held  to 

undue  influence.    [As  to  allowing  the  ex-  be  entitled  to  costs  out  of  the  estate, 

ecutor  his  expenses  of  litigation,  honAfide  Critchell  v.  Critchell,  3  Sw.  &  Tr.  41. 

incurred  in  attempting  to  support  the  will,  (a)  3  Hagg.  2S3. 

whether  probate    is  granted  or  not,  see  (ft)  Headington  o.  HoUoway,  3  Hagg. 

Bradford  v.  Boudinot,  3  Wash.  C  C.  122 ;  280. 

Ammon's    Appeal,  31    Penn.    St.  311;  (c)  Goldie  v.  Murray,  2  Curt.  797. 

Perrine  v,  Applegate,   14  N.  J.  (I  Mc-  (c^)  [See  anf«,  859,  note  (A) ;  Parker  C. 

Carter)  531 ;  Day  v.  Day,  3  N.  J.  (Law)  J.  in  Laughton  v,  Atkins,  1  Pick.  548.    If 

549 ;   Sterlin  v,  Gros,  5   Ija.  Ann.  107  ;  a  will  may  take  effect  in  any  part,  it  may 

Badillo  V.  Tio,  6  La.  Ann.  127 ;  Close  v,  properly  be  admitted  to  probate,  although 

Close,  13  La.  Ann.  590 ;  post,  1860,  note  some  bequests  be  roid  for  uncertainty. 

(k),   2036-2039,  and    notes;  Warren  v.  George  v.  George,  47  N.   H.   27;   ante. 

High,  1  Murph.  (N.  Car.)  436.]    See,  also,  45,  note  (/).    So,  in  case  of  a  lost  will, 

ante,  839,  340,  as  to  the  right  of  the  next  although   some   parts   of  it   cannot   be 

of  kin,  &c.  to  compel  proof  per  tettes  with-  proved.    Steole  v.  Price,  5  B.  Mon.  58.] 
out  being  liable  to  costs. 
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will,  by  fraud,  without  the  knowledge  of  the  testator  in  his  life- 
time, (rf)  or  by  forgery  after  his  death,  {e)  or,  it  should  seem,  if 
he  has  been  induced  by  fraud  to  make  it  a  part  of  his  will,  (/) 
probate  will  be  granted  of  the  instrument  with  the  reservation  of 
that  clause.  (/^)  Again,  where  a  clause  is  introduced  in  a  testa- 
mentary paper,  per  incuriam^  and  the  deceased  executes  the  paper, 
not  having  giving  any  instructions  for  such  clause,  and  it  not  hav- 
ing been  read  over  to  him,  probate  will  be  granted  of  the  remain- 
der of  the  paper,  omitting  such  clause.  (^)  So,  since  part  of  a 
will  may  be  established,  and  part  held  not  entitled  to  probate,  if 
actual  incapacity  be  shown  at  the  time  of  the  execution  of  the 
latter  part,  the  will  shall,  in  such  case,  be  engrossed  without  it, 
and  so  annexed  to  the  probate.  (A)  But  the  court  can-  but  the 
not,  even  by  consent,  order  a  passage  of  the  will  to  be  noit'ex^' 
expunged,  which  the  testator,  being  of  sound  mind,  in-  P""6«- 
tended  to  form  part  of  it.  (i)  *  But  though  the  court  cannot  ex- 
punge any  words  from  the  original  will,  it  has,  it  seems,  allowed 
offensive  passages,  such  as  scurrilous  imputations  on  the  character 
of  another  man,  to  be  excluded  from  the  probate  and  copy  kept  in 
the  registry,  (i) 

In  a  case  where  the  executor  and  universal  legatee  had  been, 
by  a  mistake  of  the  solicitor  who  drew  the  will,  de-  p^^j^^^ 
scribed  therein  by  a  wrong  name    (viz,  "my  nephew   Fr"°**JJ° 
Barton  Nicholas  Skuttleworth  "  instead  of  "  Barton  Nich-  name  to  an 

(d)  Barton  v.  Robins,  3  Phillim.  466,        (»)  Curtis  ».  Curtis,  3  Add.  33.    The 
note  (6).  words  soufi^ht  to  be  expunged  in  that  case 

(e)  Plume  v.  Beale,  1  P.  Wms.  388.  were  in  the  will  of  a  husband,  reflecting 
(/)  Allen  V.  McPherson,  1  H.  L.  Cas.    severely  on  the  conduct  of  his  wife.    So 

191 ;  [Hegarty's  Appeal,  75  Penn.  St.  514 ;  where  a  legatee,  at  the  request  of  the  tes- 

Meluish  v.  Milton,  L.  K,  3  Ch.  D.  27.]  tator,  signed  her  name  to  the  will,  and  the 

(f^)  [So  where  part  only  of  a  will  has  testator  subsequently  duly  executed  the 

been  obtained  by  undue  influence  or  fraud,  will  in  the  presence  of  two  witnesses,  who 

In  re  Welsh,  1  Redf .  Sur.  238 ;  Berger  attested  it,  a  motion  to  strike  out  the  name 

V.  Hill,  1  Brad£  Sur.  360.    But  a  pro-  of  the  legatee  was  rejected.    In  the  Goods 

▼ision  in  a  will  which  is  illegal  and  void  of  Mitchell,  2  Curt  916 ;  In  the  Goods  of 

will  not  prevent  its  probate.    Hegarty's  Forest,  2  8w.  &  Tr.  334 ;  In  the  Goods  of 

Appeal,  75  Penn.  St.  503,  614-616,  and  Riune,  29  Jurist,  687 ;  34  L.  J.  N.  S.,  P. 

cases  cited;  Baxter's  Appeal,  1  Brewster,  M.  &  A.  125 ;  In  the  Goods  of  Smith,  3 

46 ;  Coates  v,  Hughes,  3  Binney,  498.}  Sw.  &  Tr.  689 ;  In  the  Goods  of  Sharman 

(g)  In  the  Goods  of  Duane,  2  Sw.  &  L.  R.  I  P.  &  D.  661. 

Tr.  690.  (k)  In  the  Goods  of  Wartnaby,  4  Notes 

(h)  Billinghnrst  v.  Vickers,  1  Phillim.  of  Cas.  476  ;  S.  C.  I  Robert.  423  ;  Marsh 

187 ;  Wood  v.  Wood,  lb.  367 ;  anU,  42;  v.  Marsh,  1  Sw.  &  Tr.  528 ;  In  the  Goods 

[In  re  Welsh,  1  Redf.  Sur.  238.]  of  Honywood,  L.  R.  2  P.  &  D.  251. 
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executor      qIes  Baylejf  "),  probate  was  granted  to  him  in  his  right 

named  in     name,  the  testator's  next  of  kin  consenting.  (T)    But  the 

,    ' .,,  court  cannot,  even  by  consent,  alter  the  will  by  substi- 

bat  iht  wiU  ,  . 

cannot  be     tuting  One  name  for  another,  however  cogent  the  evi- 

altered  •         ■■  f*xi  i^n 

dence  of  mistake  may  be.  (m) 
Nor  has  the  court,  under  any  circumstances,  power  to  make  any 
nor  can-       alteration  in  papers  of  which  probate  has  been  granted. 

celled  in         _,         .  ,,         .         ,„  •x^,?, 

part.  Inerefore,  where  the  vice  chancellor  of  England  has  or- 

dered that  two  promissory  notes,  which,  with  certain  testamen- 
tary indorsements  on  them,  had  been  admitted  to  probate,  should 
be  paid  in  a  certain  way,  and  that  having  been  done,  he  further 
ordered  that  the  notes  should  be  cancelled.  Sir  H.  Jenner  Fust 
refused  to  direct  that  this  order  should  be  carried  into  effect,  (n) 

It  is  laid  down  by  Swinburne,  that  if  a  testament  be  made  in 
Probate  of  writing  and  afterwards  lost  by  some  casualty,  (n^)  if  there 
*  be  two  unexceptionable  witnesses  who  did  see  and  read 

the  testament  written,  and  do  remember  the  contents  thereof,  these 
two  witnesses,  so  deposing  to  the  tenor  of  the  will,  *  are  sufficient 
for  the  proof  thereof  in  form  of  law.  (o)  In  such  cases  the  court 
will  grant  probate  of  the  will  ^*  as  contained  in  the  depositions  of 
the  witnesses. "  (jo)  And,  at  this  day,  it  is  quite  clear  that  the 
contents  or  substance  of  a  testamentary  instrument  may  be  thus 
established,  though  the  instrument  itself  cannot  be  produced,  upon 
satisfactory  proof  being  given  that  the  instrument  was  duly  made 
by  the  testator,  (^^)  and  was  not  revoked  by  him ;  (^^)  for  ex- 

(/)  In  the  Goods  of   Shattleworth,  1  lance,  1  Hagg.  693.    Where  the  will  has 

Cart.  911.  been  lost  and  the  contents  are  unknown, 

(m)  In  the  Goods  of  Collins,  7  Notes  of  snch  administration  will  be  granted  to  the 

Cas.  278.  widow  on  giving  jastifying  seenrities.    In 

(n)  In  the  Goods  of  Hnghes,  2  Robert,  the  Goods  of  Campbell,  2  Hagg.  555. 

341.  ip)  Treveljan  v,  Trevel/an,  1  Phillim. 

(ni)  [So,  it  seems,  if  a  will  cannot  be  154.    See,  fhrther,  as  to  a  lost  will,  Burls 

produced  becanse  it  is  detained  by  a  for-  v.  Bnrls,  L.  R.  1  P.  &  D.  472. 

eign  court.    Foster  J.  in  Loring  v.  Oakey,  (p^)  [Evidence  must  be  given  suffldent 

98  Mass.  269,  270.]  to  show  a  compliance  with  the  statute  of 

(o)  Swinb.  pt.  6,  s.  14,  pi.  4.   In  a  mod-  wills  in  all  its  provisions.  Grant  v.  Grant, 

em  case,  probate  of  a  lost  will  was  applied  1  8«ndf.  Ch.  235,  243 ;  Yoorhees  v.  Yooi^ 

for,  merely  upon  the  affidavit  of  the  par^  hees,  39  N.  Y.  463.] 

ties  interested;   but  the  court  preferred  {p^)  [Declarations  of  the  testator,  to 

granting  administration  with  the  will,  as  the  effect  that  he  was  leaving  a  ralid  will, 

contained  in  the  affidavits  annexed,  limited  have  been  held  admissible  for  the  purpose 

till  the  original  was  produced,  the  admin-  of  showing  that  a  lost  will  had  not  been 

istrator  giving  security.    YaUanoe  v.  Yal-  revoked.    In  re  Johnson's  Will,  40  Conn. 
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ample,  either  by  showing  that  the  instrument  existed  after  the 
testator's  death,  (9)  or  that  it  was  destroyed  in  his  lifetime,  with- 
out his  privity  or  consent,  (r)     Thus,  where  the  testa-  ^^^  ^^j  ^  ,^ 

tor  had  delivered  his  vnll  to  A.  to  keep  for  him,  and  four  cancelled 

OP  de- 
years  afterwards  died,  when  the  will  was  found  gnawn   Btroved 

to  pieces  by  rats,  and  in  part  illegible ;  on  proof  of  the  or^become 
substance  of  the  will,  by  the  joining  of  the  pieces,  and  ^"^e*'^**- 
the  memory  of  witnesses,  probate  was  granted,  (ir)  So  if  a  will, 
duly  *  executed,  is  destroyed  in  the  lifetime  of  the  testator,  with- 
out his  knowledge,  it  may  be  pronounced  for,  upon  satisfactory 
proof  being  given  of  its  having  been  so  destroyed,  and  also  of  its 
contents,  (t)     And  where,  after  the  death  of  the  testator,  his  will 

5S7.  So  his  declarations  that  he  has  no  of  the  testator's  death,  was  held  sufficient 
will,  or  that  he  had  destroyed  his  will,  are  under  the  statute  of  New  York.  SchulU 
efidence  to  show  that  the  will  has  been  v.  Schultz,  supra.] 
revoked.  Durant  v.  Ashmore,  2  Rich.  (5)  Toller,  70.  See,  also,  In  the  Goods 
184.  See  Miller  v,  Phillips,  9  R.  I.  Ul,  of  Hanrej,  1  Hagg.  575,  where  an  en- 
144 ;  Grant  v.  Grant,  1  Sandf.  Ch.  235,  grossed  copy  of  a  will  haying  been  read 
243 ;  Timon  v.  Claffy,  45  Barb.  438.  But  over  to,  and  approved  by,  the  deceased, 
a  lost  will  not  traced  out  of  testator's  pos-  who  intended  to  execute  it  shortly  after- 
session  is  presumed  to  have  been  revoked  wards,  but  was  prevented  by  death,  pro- 
by  him,  by  destruction.  Idley  v.  Bo  wen,  bate  in  common  form  was  granted  (with 
11  Wend.  227 ;  S.  C.  1  £dw.  148 ;  Bulk-  consent  of  the  only  person  interested  under 
ley  V.  Redmond,  2  Bradf.  281 ;  Holland  v.  an  intestacy)  of  one  of  the  originally  en- 
Ferris,  2  Bradf.  334;  Clark's  Estate,  1  grossed  sheets,  and  of  two  fairly  copied 
Tuck.  445;  ante,  162,  and  cases  in  note  (a).]  sheets,  substituted  for,  and  (except  as  to 
iq)  Martin  v.  Laking,  1  Hagg.  244.  some  clerical  errors  not  affecting  the  dis 
(r)  Davis  v.  Davis,  2  Add.  224 ;  ante,  position)  corresponding  with  the  sheets 
158;  In  the  Goods  of  Thornton,  2  Curt  approved  by  the  deceased  (one  of  which 
913.  As  to  the  necessity  of  citing  the  was  not  to  be  found).  As  a  general  rule, 
next  of  kin,  see  In  the  Goods  of  Denston,  the  court  requires  the  draft  or  copy  of  a 
3  Curt  741.  [Where  a  will  had  been  lost  lost  or  destroyed  will  to  be  propounded  be* 
or  destroyed  under  circumstances  showing  fore  admitting  it  to  probate.  But  see  In 
that  it  has  not  been  lost  or  destroyed  with  the  Goods  of  Barber,  L.  R.  1  P.  &  D.  267. 
the  knowledge  of  the  testator,  the  fact  of  [See,  also,  Burls  v.  Burls,  L.  R.  1  P.  &  D. 
its  legal  existence  at  the  death  of  the  tea-  472 ;  Goods  of  Ripley,  1  Sw.  &  Tr.  68  ; 
tator  may  be  proved  by  circumstantial  tea-  Goods  of  Gardner,  1  Sw.  &  Tr.  109.  But 
timony.  Schultz  v.  Schults,  35  N.  Y.  653.  a  copy  is  not  indispensable.  See  Jackson 
Thus,  where  it  was  proved  that  the  will,  at  v,  Russell,  4  Wend.  543 ;  Smith  v.  Steele, 
the  time  of  its  execution,  was  placed  by  1  Harr.  &  M'H.  419;  Happy's  Will,  4 
the  testator  in  the  hands  of  another  person  Bibb,  553.] 

as  custodian,  who  testified  that  he  took       (t)  Trevelyan  t^.  Trevelyan,  1  Phillim. 

charge  of  it,  and  locked  it  up  in  a  trunk,  149 ;  [In  re  Johnson's  Will,  40  Conn.  587 ; 

and  supposed  it  was  there  at  the  time  of  Davis  v.  Sigoumey,  8  Met.  487 ;  Dan  v. 

the  testator's  death,  but  upon  aeazch  after  Brown,  4  Cowen,  483 ;  Steele  v.  Price,  5 

his  death  it  could  not  be  found,  the  evi-  B.  Mon.  58 ;  Graham  v,  O 'Fallon,  3  Mis- 

denoe  of  ita  legal  cxiiteaoe,  at  the  time  son.  507 ;  Dickey  v.  Malechi,  6  Missou. 
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and  codicil  were  wrongfully  torn  by  his  eldest  son,  the  court,  hav- 
ing by  means  of  some  pieces  which  were  saved,  and  by  oral  evi- 
dence, arrived  at  the  substance  of  the  instruments,  pronounced  for 
them,  (u)  But  when  allegations  of  this  sort  are  made,  they  must 
be  supported  by  the  clearest  and  most  stringent  evidence,  (x)  In 
accordance  with  these  decisions,  it  was  held  by  the  court  of 
queen's  bench,  in  Brown  v.  Brown,  (y)  that  parol  evidence  was 
sufficient  to  prove  the  contents  of  a  will  and  thereby  establish  it, 
so  as  to  revoke  a  will  of  earlier  date,  (y^)  And  Lord  Campbell 
laid  it  down  generally  that  parol  evidence  of  the  contents  of  a  lost 
instrument  may  be  received  as  much  when  it  is  a  will  as  if  it  were 
any  other,  (y^)  And  this  case  was  acted  on  on  several  occasions  by 

177  ;  Clark  i;.  Wright,  3  Pick.  67 ;  Eeams  in  Sugden  v.  Lord  St.  Leonards,  L.  R.  1 
V.  Keams,  4  Harr.  (Del.)  83 ;  Bachanan  v.  P.  Dir.  154.]  See,  also,  Parker  ».  Hick- 
Matlock,  8  Humph.  390;  Jackson  v.  moott,  I  Hagg.  211,  as  to  granting  pro- 
Belts,  9  Cowen,  208 ;  Jackson  v.  Russell,  hate,  in  its  original  state,  of  a  will  al- 
4  Wend.  543 ;  Jones  v.  Murphy,  8  Watts  tered  without  the  testators  concurrence. 
&  S.  275.  By  statute  in  New  York  (2  Rev.  See,  also,  In  the  Goods  of  Cooke,  3  Curt 
St  pt.  2,  ch.  6,  §  89),  the  contento  of  a  737. 

lost  or  destroyed  will  must  he  shown  hy  (u)   Foster  v.    Foster,    1    Add.    462 ; 

two  witnesses   in   order  to  establish   it  Knight  v.  Cook,  I  Cas.  temp.  Lee,  413. 

Whether  the  subscribing  witnesses  to  a  lost  See,  also,  Martin  v.  Laking,  1  Hagg.  244, 

will  must  be  produced  as  in  other  cases,  where   the   widow,    after    the   testator's 

see  Bailey  v.  Stiles,  1  Green  Ch.  231  ;  Gra-  death,  caused  his  will  to  be  destroyed, 

ham  i;.  OTallon,  3  Missou.  507  ;   John-  and  probate  of  the  draft  of  such  will  was 

sou  17.  Dnrant,  2  Rich.  (S.  Car.)  184.    But  granted. 

it  seems  from  some  cases  that,  indepen-  (x)  Huble  v.  Clark,  I  Hagg.  115;  Whar- 

dent  of  statute,  a  lost  will  may  be  estab-  ram  o.  Wharram,  3  Sw.  &  Tr.  307 ;  Moore 

lished  by  the  evidence  of  a  single  witness,  v.  Whitehouse,  3  Sw.  &  Tr.  567  ;  [Hale  v. 

Duncan  J.  in  Lewis  v  Lewis,  6  Serg.  &  Monroe,  28  Md.  98 ;  Rhodes  v.  Vinson,  9 

R.  497  ;  Baker  v.  Dobyns,  4  Dana,  220 ;  Gill,  171 ;  Davis  t^.  Sigonrney,  8  Met  487 ; 

Dickey  v.  Malechi,  6  Missou.  177 ;  Dan  v.  In  re  Johnson's  Will,  40  Conn.  587  ;  Dur- 

Brown,  4  Cowen,  483 ;  Jackson  v.  Betts,  fee  v.  Durfee,  8  Met  490,  note.    And  very 

9   Cowen,   208 ;    S.    C.  6   Cowen,  377 ;  diligent  search  must  have  been  made  for 

Kearns  v,  Keams,  4  Harr.   (Del.)   83 ;  the  missing  will.    Jackson  v,  Hasbrouck, 

note  (y>)  below.    See,  further,  as  to  the  12  John.  192;  Fetherly  v,  Waggoner,  II 

evidence  to  prove  wills  lost  or  destroyed,  Wend.  599 ;  Euro  v.  Pittman,  3  Hawks, 

Smith  V.  Steele,   1    Harr.  &  M'H.  419;  364  f  Dan  v.  Brown,  4  Cowen,  483.] 

Jackson  v.  Russell,  4  Wend.  543 ;  Hap-  (y)  8  El.  &  Bl.  876. 

py's  Will,  4  Bibb,  553.    Whether  part  of  (yi)  [Sugden  v.  Lord  St  Leonards,  L. 

the  will  being  proved,  that  part  may  be  R.  1  P.  Div.  154 ;  Legare  v,  Ashe,  1  Bay, 

established,  when  the  whole  cannot  be  464 ;  Havard  v.  Davis,  2  Binn.  406 ;  Day 

proved,  see  Steele  v.  Price,  5  B.  Mon.  58 ;  v.  Day,  2  Green  Ch.  330  ;  Jones  v.  Mnr- 

Jackson  v.  Jackson,  4  Missou.  210 ;  Chis-  phy,  8  Watts  &  S.  275 ;  Nelson  v.  M'Gif- 

holm  V.  Ben,  7  B.  Mon.  418;   Clark  v.  fert,  3  Barb.  Ch.  158.] 

Morton,  5  Rawie,  235 ;  Hylton  v.  Hylton,  (y>)    [Sugden   v.  Lord    St  Leonards, 

1  Gratt  169.    That  it  may  be,  was  decided  supra.    The  proof  of  a  lost  or  destroyed 
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Sir  C.  Cresswell.  (2)  But  in  Wharram  v.  Wharram,  (a)  Sir  J.  P. 
Wilde  appeared  to  doubt  the  soundness  of  the  doctrine  in  Brown 
1;.  Brown,  by  reason  of  the  provision  in  the  10th  section  of  the 
wills  act,  that  "  no  will  shall  be  valid  "  "  unless  it  be  in  writing, 
&c."  *  And  the  learned  judge  seemed  to  think  that  the  current 
of  authorities  had  somewhat  hastily  flowed  on  past  the  period  of 
the  wills  act,  without  any  notice  of  that  enactment,  (a^)  But 
with  the  greatest  deference  it  may  be  observed  that  it  is  some- 
what difficult  to  see  how  that  enactment  affects  the  question ;  and 
the  learned  judge  himself  on  a  subsequent  occasion,  where  a  case 
of  suppression,  or  if  not  of  destruction,  of  the  will  was  made  out, 
granted  administration  with  the  will  annexed  to  the  residuary 
legatee.  (()  So  where  a  codicil  had  been  burnt  by  the  testator's 
order,  but  not  in  his  presence,  as  required  by  the  statute,  Sir 
J.  Dodson  decreed  probate  of  a  draft  copy.  ((?)  And  it  should 
seem,  that  unless  in  cases  of  this  kind  secondary  evidence  of  the 
will  were  allowed  to  be  sufficient,  much  injustice  and  impunity  for 
fraud  would  be  permitted.  If  a  will  be  wholly  or  par-  or  can- 
tially  cancelled,  or  destroyed,  by  the  testator  whilst  of  un-  testator^ 

will  proceeds  apon  the  theoiy  that  it  is  not  (a)  3  Sw.  &  Tr.  301. 
in  existence  and  cannot  be  produced  before  '  (a^)  [See  Hale  v.  Monroe,  28  Md.  98. 
the  court ;  and  therefore  the  case  is  one  of  Where  only  a  part  of  the  contents  of  a  lost 
secondary  evidence  exclusively.  Everitt  will  can  be  proved,  that  part  has  been 
V.  Everitt,  41  Barb.  385.  In  the  late  case  held  admissible  for  probate.  Steele  v, 
of  Sudden  v.  Lord  St.  Leonards,  supra,  it  Price,  6  B.  Hon.  58 ;  Sngden  v.  Lord  St. 
was  held,  npon  very  full  discussion,  that  Leonards,  L.  R.  1  P.  Div.  154.  But  see 
the  contents  of  a  lost  will,  like  those  of  ante,  380,  note  {t).  So  where  a  will  has 
any  other  instrument,  may  be  proved  by  been  mutilated  or  partially  destroyed  by 
secondary  evidence;  that  they  may  be  the  testator  while  incompetent  to  revoke, 
proved  by  the  evidence  of  a  single  witness,  probate  may  be  granted  so  far  as  the  con- 
though  interested,  whose  veracity  and  com-  tents  of  the  paper  can  be  ascertained.  Ap- 
petency are  unimpeached ;  and  that  decla-  person  v,  Cottrell,  3  Porter,  51  ;  Rhodes 
rations,  written  or  oral,  made  by  a  tesu-  v,  Vinson,  9  Gill,  169.  Where  a  prior 
tor,  both  before  and  after  the  execution  wiU  has  been  revoked  by  a  subsequent  one, 
of  his  will,  are  in  the  event  of  its  loss  and  both  are  improperly  destroyed,  the 
admissible  as  secondary  evidence  of  its  first  instrument  cannot  be  set  up  as  the 
contents.]  testator's  will  by  proof  of  its  contents,  al- 
(s)  In  the  Goods  of  Gardner,  1  Sw.  &  though  the  contents  of  the  second  cannot 
Tr.  109,  where  the  will  had  been  left,  dur-  be  ascertained.  Day  v.  Day,  2  Green  Ch. 
ing  the  mutiny,  in  India,  and  probate  was  (N.  J.)  549.] 

granted  of  the  will  as  contained  in  the  af-  (6)  Podmore  v,  Whatton,  3  Sw.  &  Tr. 

fldaviu.  See,  also.  In  the  Goods  of  Brown,  449. 

I  Sw.  &  Tr.  32,  where  the  facts  were  the  (c)  In  the  Goods  of  Dadds,  Dea.  &  Sw. 

same  as  those  in  Brown  v.  Brown ;  Wood  29. 
o.  Wood,  L.  R.  1  P.  &  D.  309. 
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while  noil     sound  mind,  probate  will  be  fmuited  of  it  as  it  existed  in 

compos.  .       ,  '  *^  ^ 

its  integral  state,  that  being  ascertainable.  (c{) 
Probate  granted  to  one  of  several  execators,  inures  to  the  benefit 
Double  of  all.  (e)  Where  there  are  several  executors,  upon  the 
where  ^  grant  of  probate  to  one  of  them,  it  is  usual  to  reserve 
sevcntfex-  P^^er  of  making  a  like  grant  to  the  others.  But  this 
ecutoni.  appears  to  be  unnecessary,  both  because  the  probate 
already  granted  inures  to  their  benefit  and  because  they  have  a 
right  to .  the  grant,  whether  the  power  be  reserved  or  not.  (/) 
There  is,  however,  what  in  the  spiritual  court  *  was  called  a  double 
probate ;  which  is  in  this  manner :  The  first  executor  that  comes 
in  takes  probate  in  the  usual  form,  with  reservation  to  the  rest. 
Afterwards,  if  another  comes  in,  he  also  is  to  be  sworn  in  the 
usual  manner,  and  an  engrossment  of  the  original  will  is  to  be 
annexed  to  such  probate  in  the  same  manner  as  the  first ;  and  in 
the  second  grant  such  first  grant  as  to  be  recited.  And  so  on,  if 
there  are  more  that  come  in  afterwards.  (^) 

If  there  be  several  executors  appointed  with  distinct  powers, 
Probate       as  oue  for  one  part  of   the  estate,   and  another  for 

where  there 

are  several  another,  yet  there  being  but  one  will  to  be  proved,  one 
^S  dSh*  proving  of  it  suffices.  (A)  So  if  B.  is  made  executor  for 
ra^^^for  ^^^  y^ars,  and  afterwards  C.  is  to  be  executor,  and  B. 
distinct  proves  the  will,  and  the  ten  years  expire,  C.  may  ad- 
time,  minister  without  any  further  probate,  (t) 

The  court  may  grant  a  limited  probate  where  the  testator  has 

{d)    Scrnby  v.  Fordharo,  1  Add.  74  ;  the  will  haying  been  proved  by  the  other 

[ante,  147,  note  (r),  159;  Rhodes  v.  Yin-  executors,  saving  his  right  and  he  not 

son,  9  Gill,  169 ;  Apperson  v.  Cottrell,  3  having  ever  disclaimed.    In  re  Needham, 

Porter,  51 ;  Voorhees  v,  Voorhees,  39  N.  1  Jones  &  Lat  34. 

Y.  463 ;  Timon  v.  Clafly,  45  Barb.  438.]  (/)  Ante,  284. 

(«)  Webster  v.  Spencer,  3  B.  &  Aid.  {g)  4  Bum  £.  L.  310,  Phillimore'e  ed. ; 

363,  by  Bayley  J.;  Brookes  v.  Stroud,  1  In  the  Goods  of  Bell,  L.  R.  2  P.  &  D. 

Salk.  3;  Walters  v.  Pfeil,  1   Mood.  &  247. 

Malk.  362;    Watkins  v.  Brent,  7   Sim.  (h)  Wentw.  Off.  Ex.  31,  14th  ed.;  Bac. 

512;  1  My.  &  Cr.  104;  ScoU  v.  Briant,  Abr.  Exors.  C.  4.     [A  testator  may  ap- 

6  Ner.  &  M.  381.    A  person  to  whom,  point  different  executors  in  different  oonn- 

with  others,  a  term  of  years  had,  in  the  tries  in  which  his  effects  may  lie,  or  dif- 

year  1810,  been  bequeathed  in  trust,  and  ferent  executors  as  to  different  paru  of 

who  was  appointed,  with  the  other  tms-  his  estate  in  the  same  country.    Hunter 

tees,  an  executor  of  the  will,  was  pre-  v.  Bryson,  5  Gill  &  J.  483.] 

snmed,  in   1844,  by   Sugden,  lord  cban-  (t)  Anon.  1  Freem.  313 ;  Anon.  1  Chan, 

cellor  of  Ireland,  to  have  accepted  the  Cat.  265.    See  Watkins  v.  Brent,  1  My.  & 

trust,  though  he  had  never  acted  in  it ;  Cr.  10. 
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limited  the  executor,  (k)  And  it  is  laid  down  (J)  that  if  a  man 
makes  and  appoints  an  executor  for  one  particular  thing  lj^j^.^  ^ 
only,  as  touching  such  a  statute  or  bond  and  no  more,  probate. 
and  makes  no  other  executor,  he  dies  intestate  as  to  the  residue 
of  his  estate,  and  as  to  this  specialty  only  shall  have  an  executor, 
and  must  have  a  will  proved  ;  but  in  case  he  makes  another  will 
for  the  residue  of  his  estate,  there  must  be  two  wills  proved. 
However,  where  there  is  an  executor  appointed  without  any  lim- 
itation, the  court  can  only  pronounce  for  the  will,  or  for  an  abso- 
lute intestacy.  It  cannot  pronounce  the  deceased  to  be  dead  intes- 
tate as  to  the  residue,  though  the  executor  may  eventually  be 
considered  only  as  a  trustee  for  the  next  of  kin.  (7n) 

Where  an  executrix  was  appointed  in  a  codicil,  which  *  gave 
her  a  legacy,  and  nominated  her,  together  with  an  exec-    . 

o     ./ '  ^  '       o  ^  An  execa- 

utor  named  in  a  previous  will,  executors  of  the  will  and   tor  named 
codicil,  declaring  it  to  be  a  part  of  the  will,  and  giving  may  pro- 
them  the  residue  in  moieties,  it  was  held  that  she  had  ^e^wiiiand 
a  right  to  propound  both  the  will  and  codicil,  if   she  <^^<^**- 
thought  proper,  though  the  other  executor  prayed  probate  of  the 
will  alone,  and  opposed  the  codicil ;  for  if  the  codicil  was  good,  it 
was  part  of  the  will,  and  gave  her  an  immediate  interest  in  the 
will ;  and  if  she  propounded  and  proved  the  codicil  alone,  the 
next  of  kin  might  afterwards  oppose  the  will,  and  force  her  into  a 
second  suit,  which  would  be  unreasonable,  (n) 

Probate  of  a  will  cannot  be  snranted  to  the  executor  ^"*^^  **' 

^  ,    ,  ,  ,        *  ^"*  can- 

while  a  contest  subsists  about  the  validity  of  a  codicil ;   not  be  had 

_  daring^  a  Its 

for  that  being  undetermined,  it  does  not  appear  what  pendent 
is  the  will,  and  the  executor  cannot  take  the  common   Si:  *^  " 
oath,  (o) 

In  a  modern  case,  (/?)  however,  where  a  question  arose  as  to  the 
validity  of  a  codicil  revoking  the  appointment  of  a  co-  Q„ie88  hj 
executor,  and  the  estate  required  an  immediate  represen-  ^^^^^ 
tation,  probate  of  the  undisputed  instruments  was  granted  to  the 
other  executors,  with  consent  of  the  co-executor,  reserving  all  ques- 
tions. 

(k)  1  Cas.  temp.  Lee,  280;  Daries  v.  (n)  Miller  o.  Sheppard,  3  Cas.  temp. 

Qaeen's  Proctor,  2  Robert.  413 ;  In  the  Lee,  506. 

Goods  of  Beer,  lb.  349.  (o)  Neagle  v.  CastlehaveD,  2  Gas.  temp. 

(/)  Wentw.  Off.  Ex.  80,  I4th  ed.  Lee,  246. 

(m)  Sntton  v.  Smith,  1  Cas.  temp.  Lee,  (p)  FowUb  v.  Dayidson,  Frerog.  T.  T. 

275.  See  Spratt  v.  Harris,  4  Hagg.  408, 409.  1845  ;  4  Notes  of  Cas.  149. 
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It  has  already  appeared  that  where  there  is  a  sole  executor,  or 
Executor  sole  surviving  executor,  the  office  is  transmissible,  and 
torf*^^""  ^i^  executor  becomes  the  representative  of  the  original 
testator  ;  (9)  and  in  such  a  case  no  new  probate  of  the  original 
will  is  requisite,  (r) 

Where  a  married  woman  makes  a  will  by  virtue  of  a  power,  or 
Probate  of  of  property  enjoyed  by  her  separately,  such  will,  as  there 
f^^^^^  ^^  has  been  ^ready  occasion  to  show,  may  be  admitted  to 
covert;  probate,  without  the  consent  of  her  husband.  («)  Where 
the  will  sought  to  be  established  was  made  by  her  under  a  *  power, 
it  has  been  held  that  the  instrument  creating  the  power  must 
be  pleaded  in  the  allegation  of  the  executor,  and  exhibited,  (f) 
However,  the  probate  of  the  will  of  a  feme  covert  should  not  be 
general,  but  limited  to  the  property  over  which  she  has  a  dispos- 
ing power,  (u)  And  her  husband  will  be  entitled  to  have  a  grant 
of  administration  cceterorum*  (x) 

In  a  modern  case,  (y)  the  deceased,  previously  to  her  marriage, 
form  of  Jiad  certain  property  conveyed  to  trustees,  with  a  power 
bate.  to  her  to  receive  the  dividends  and  interest  thereof  dur- 

ing life,  and  to  dispose  of  the  principal  fund  by  will  executed  in  the 
presence  of,  and  attested  by,  two  witnesses.  She  died,  leaving  her 
husband  surviving,  and  having  duly  executed  her  will  according 
to  the  power,  appointing  executors.  The  question  was,  whether  a 
certain  sum  remaining  at  her  bankers  to  her  credit  (being  her 
savings  out  of  the  trust  dividends)  was  to  be  included  in  the  pro- 
bate. The  ground  on  which  it  was  contended  that  that  did  not 
pass,  was,  not  that  the  deceased  did  not  possess  the  power  of  dis- 
posing thereof,  but  that  she  had  not  disposed  of  it.  Sir  H.  Jenner 
Fust  said  that  it  was  a  question  of  construction,  not  for  him  to 

(q)  AtUe,  254.  Goods  of  Marten,  3  Sw.  &  Tr.  1 ;  In  tb« 

(r)  Wankford  v.  Wankford,  1  Salk.  309.   Goods  of  De  Pradel,  L.  R.  I  P.  &  D.  454. 
(f )  See  ante,  56.  [The  probate  should  be  limited,  special,  or 

(t)  Temple  v.  Walker,  3  Phillim.  394 ;  qualifiedi  where  that  is  necessary  to  giro 

In  the  Goods  of  Monday,  1  Curt.  590 ;   the  will  ite  proper  effect    Heath  v.  With- 

anU,  57,  58.    And  bj  rule  15  (1862),  P.  ington,  6  Gush.  497,  500,  501  ;  Holman  v. 

R.  (Non-contentious  Business)  it  must  be  Ferry,  4  Met.  492,  498 ;  Noble  v.  Phelps, 

specified  in  the  grant  of  the  probate,  &c.  L.  R.  2  P.  &  D.  276 ;  Osgood  v.  Breed,  12 

See  ante,  59.  Mass.  581.] 

(u)  Scammel  v.  Wilkinson,  2  East,  552 ;       (x)  Boxley  v.  Stabbington,  2  Gas.  temp. 

Tappenden  v.  Walsh,  1    Phillim.   352 ;  Lee,  537 ;  Salmon  v.  Hays,  4  Hagg.  388. 

Tugman  v,  Hopkins,  4  M.  &  Gr.  389 ;   See  4  M.  &  Gr.  39S,  per  Tindal  C.  J. ; 

Tucker  v.  Inman,  4  M.  &  Gr.  1049.  See  In   Brenchtey  v,  Lynn,  2  Robert.  441, 471. 

the  Goods  of  Bo8well,3  Curt  744;  In  the       (y)  Ledgard  v.  Garland,  1  Curt  286. 
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determine,  and  that  he  would  grant  probate  to  the  executors  lim- 
ited to  the  settled  property  and  all  accumulations  over  which  she 
had  a  disposing  power,  and  which  she  had  disposed  of  ;  and  the 
learned  judge  observed,  that  this  was  the  usual  and  most  conve- 
nient mode,  in  order  to  give  parties  an  opportunity  of  making 
their  claims  elsewhere,  (y^) 

♦So,  in  general  cases,  if  the  will  be  limited  to  any  specific 
effects  of  the  testator,  the  probate  shall  also  be  so  limited,  ^dmini$. 
and  an  adminiaratio  c<Bterorum  granted.  (2)  ^i^ltn.^ 

When  the  will  is  proved,  the  original  is  deposited  in  the  regis- 
try, (a)  and  a  copy  thereof  in  parchment  is  made  out  Probate 
under  the  seal  of  the  court,  and  delivered  to  the  exec-  Jiit^*"* 
utor,  together  with  a  certificate  of  its  having  been  proved ;  deposit  of 
and  such  copy  and  certificate  are  usually  styled  the  pro-  regu^. 
bate. 

The  following  is  the  form  of  the  probate  delivered  to  Generd 

,  form  of 

the  executor :  probate. 

"  In  her  Majesty's  Court  of  Probate, 
"  The  Principal  Registry. 
*^  Be  it  known,  that  on  the  day  of  18      ,  the  last 

will  and  testament  [or  the  last  will  and  testament  with 
codicils]  hereunto  annexed,  of  A.  B.,  late  of  deceased,  who 

died  on  (i)  ,  at  ,  was  proved  and  registered  in  the 

(jfi)  [The  probate  of  a  will  does  not  of  15,000/.  secared  hj  a  heritable  bond  in 

necessarily  settle  any  question  of  title  to  Scotland,  was  delivered  oat  of  the  regis- 

real  estate  arising  under  such  will.    It  es-  try  of  the  prerogative  court,  in  order  to 

tablishes  the  due  execution  of  the  will  by  its  being  registered  in  Scotland,  and  there 

the  testator,  and  is  conclusive  thus  far ;  finally  deposited  ;  this  being  necessary  to 

but  as  to  his  title,  or  his  right  to  devise  carry  the  same  into  effect,  and  the  codicil 

the  property  named  in  the  will,  it  binds  itself  (termed  in  Scotland  a  deed  of  dispo- 

nobody  who  has   any  adverse    interest,  sition  or  assignation)  not  relating  to  any 

Questions  of  that  character  are  to  be  set-  property  of  the  testator  in  this  country, 

tied  by  proper  proceedings  at  law,  or  in  In  the  Goods  of  Nicholson,  2  Add.  339. 

equity.  Per  Dewey  J.  in  Holman  v.  Perry  See,  also,  In  the  Goods  of  Russell,  1  Hagg. 

4  Met.  492,  497,  498  ;  Parker  v.  Parker,  91 ;  In  re  Napoleon  Bonaparte,  2  Robert 

11  Gush.  530,  531.]  290. 

{z)  Wentw.  Off.  Ex.  30, 14th  ed.;  Tol-  (6)  By  the  practice  of  the  prerogative 

ler,  67 ;  ante,  382.  court  the  time  of  the  death  was  required 

(a)  See  stat.  20  &  21  Vict  c.  77,  s.  66,  to  fbrm  part  of  the  oath,  and  to  be  in- 

ante,  312.     On  one  occasion  an  original  serted  in  the  margin,  on  the  ground  that, 

codicil,  of  which  probate  had  been  granted,  if  the  time  of  the  death  has  long  past,  h 

oontaining  an  assignment  of  10,000/.,  part  becomes    reasonable    that   some  inquiry 
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said  principal  r^stry  of  her  majesty^s  court  of  probate,  and  that 
administration  of  all  and  singular  *  the  personal  estate  and  effects 
of  the  said  deceased  was  granted  by  the  aforesaid  court  to  C.  D., 
the  sole  executor  [or  as  the  case  may  he\  named  in  the  said  will, 
he  having  been  first  sworn  well  and  faithfully  to  administer  the 
same,  by  paying  the  just  debts  of  the  deceased  and  the  legacies 
contained  in  his  will  [or  will  and  codicils],  and  to  exhibit  a 

true  and  perfect  inventory  of  all  and  singular  the  said  estate  and 
effects,  and  to  render  a  just  and  true  account  thereof,  whenever 
required  by  law  so  to  do.  Signed  E.  F.,  Registrar." 

There  has  already  been  occasion  to  explain  the  nature  of  a  pro- 
Probate  in  ^^^  m  facsimile^  and  the  occasions  on  which  such  a 
fac-€mile.  probate  is  granted.  (<?)  The  operation  of  it  will  be  fur- 
ther considered  hereafter,  together  with  the  subject  of  the  effect 
of  probate,  and  letters  of  administration  generally.  ((2) 

If  a  will  be  in  a  foreign  language,  the  probate  is  granted  of  a 
Probate  of  translation  of  the  same  by  a  notary  public,  (e)  But 
foreim*  ^^  should  Seem  that  the  temporal  courts  are  not  bound 
language,     by  it,  and  may  themselves  correct  any  inaccuracy  in 

it-  (/) 

Where  the  probate  was  lost,  the  spiritual  court  never  granted 

j^^  p,^  a  second,  but  merely  an  exemplification  of  the  probate 
^^'  from  their  own  records,  and  such  exemplification  was 

evidence  of  the  will  having  been  proved.  (^) 

The  probate  may  be  revoked,  either  on  suit  by  citation  (e.  g* 
Revocation  where  the  executor,  after  proof  in  common  form,  is  cited 
on  cSSon  *^  prove  the  will  in  solemn  form,  or  even  after  proof  in 
or  appeal,  solemn  form,  where  the  probate  is  shown  to  have  been 
obtained  by  fraud,  or  the  will  of  which  it  has  been  granted  is 
proved  to  have  been  revoked,  or  a  later  will  made),  (A)  or  on 

ahonld  be  made  why  the  grant  was  not  is  made  to  the  right  person.   In  the  Goods 

sooner  taken  out;  for  the  delajr  raises  ofDarling,  3  Hagg.  563;  ante,  325. 

something  of  a  suspicion  requiring  ezpla-  (c)  Ante,  331. 

nation.    By  noting  the  time  of  the  death  {d)  Post,  pt  i.  bk.  yi.  ch.  i. 

in  the   margin,   debtors   to   the  estate,  (s)  Toller,  72. 

whether  public  bodies,  as  the   bank,  or  (/)  L'Fit  v.  L'Batt,  1  P.  Wms.  526; 

private  individuals,  had  their  attention  pott,  pt.  i.  bk.  yi.  ch.  i. 

directly  drawn  to  it,  and  were  enabled  {g)  Shepherd  v,  Sborthose,  1  Strm.  412 ; 

more  easily  to  ascertain  that  the  payment  Bull.  N.  P.  246. 

(A)  Wentw.  Off.  Ejl  111,  112, 14th  ed. 
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appeal  to  a  higher  tribunal.  But  it  will  be  more  convenient  to 
consider  the  mode  of  such  revocation  and  its  *  consequences,  at 
a  future  stage,  conjointly  with  the  revocation  of  grants  of  admin- 
istration. (0 

SECTION  vm. 

Of  MandamuB  to  compel  Probate, 

Although,  as  there  has  already  been  occasion  to  show,  (Jc)  the 
ecclesiastical  courts  had  exclusive  jurisdiction  in  matters  testamen- 
tary, yet  those  courts  were  subject  to  the  superintendence  and 
control  of  the  superior  courts  of  law  at  Westminster,  and  if  the 
ordinary  should  exceed  his  authority,  or  decline  to  exercise  the 
authority  he  possessed,  the  courts  of  law  would  interfere  by  pro- 
hibition or  mandamuB. 

Thus  the  ordinary  was  held  to  be  hound  to  grant  probate  of 
an  instrument  which  is  undisputedly  the  will  of  the  deceased; 
and  if  the  executor  accepted  the  office,  and  desired  probate,  and 
was  refused  by  the  ordinary,  a  writ  would  go  from  the  temporal 
courts  to  compel  him ;  (V)  for  edthough  the  spiritual  court  was  to 
determine  whether  there  be  a  will  or  no  will,  yet  if  there  be  a 
will,  the  executor  has  a  temporal  right,  and  the  ordinary  could 
not  put  him  to  any  terms  but  what  are  mentioned  in  the  will ;  and 
therefore  if  he  would  not  grant  the  probate,  where  it  was  admitted 
that  there  was  an  executor,  a  mandamuB  could  go.  (m) 

Hence,  although  it  was  a  good  answer  by  the  ordinary  to  such 
mandamus^  that  a  suit  was  depending  before  him  con-   LUptn- 
ceming  the  validity  of  the  will,  and  not  yet   deter-  retum: 
mined,  (n)  yet,  as  it  has  already  appeared,  it  was  no  good  \^l^^^ 
retum  that  the  person  appointed  executor  in  the  will  was  tor  u  in- 

•        ,  ,  ,  _        Bolventand 

insolvent,  and  that  he  refused  to  give  security  to  pay  the  refoBes  to 
legacies;  for  the  ordinary  had  no  authority  to  interpose  SJr*:"^""- 

(i)  Pott,  pt.  I.  bk.  Yi.  ch.  II.    [Gaaque  ticated  copy  of  a  will,  and  issae  letters 

9.  Moody,  12  Sm.  &  M.  153.]  testamentary  thereon,  the  entering  np  of 

(h)  Ante,  288  et  aeq,  the  proper  judgment  is  a  ministerial  act, 

(Q  Luskins  v.  Canrer,  Style,  7 ;  1  Gibs,  and  on  the  refusal  of  the  court  so  to  enter 

Cod.  469.  np  judgment,  mandamus  will   lie.     Wil- 

(m)  Per  curiam  in  Harriot  v,  Harriot,  liams  v.  Saunders,  5  Coldw.  (Tenn.)  60.] 
1  Stra.  672.    [Where  erery  essential  fact        (n)  Rex  v.  Dr.  Hay,  5  Burr.  2295 ; 

exists  necessary  to  authorize  a  probate  Lovegrove  v.  Bethel,  1  W.  Bl.  668. 
court  to  receive,  file^  and  reconl  the  anthen- 
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and  demand  security  of  the  executor,  where  the  testator  himself 
required  none,  (o) 

*  Where  the  return  of  the  judge  of  the  spiritual  court  to  the 
or  that  a  ^^(indarMis  stated  that,  by  the  custom  and  practice  of 
commU-       his  court,  if  any  creditor  of  the  deceased  entered  a  caveat 

uon  of  ap-  .  . 

praisement  against  granting  probate,  and  swore  himself  to  be  a 
creditor,  there  went  out  a  commission  of  appraisement, 
till  the  return  whereof  the  judge  had  not  used  nor  ought  to  grant 
probate ;  and  then  it  set  out  that  two  creditors,  who  swore  to 
their  debts,  entered  a  caveat^  and  prayed  such  a  commission,  which 
was  decreed,  and  issued,  and  was  not  yet  returnable ;  the  court 
of  king's  bench  held  the  return  to  be  ill,  for  that  the  judge  could 
only  stay  probate  where  there  is  a  contest  about  the  validity  of 
the  will ;  and  the  ecclesiastical  court  could  not  be  suffered  to  set 
up  their  practice  against  the  law  of  the  land,  (p) 


SECTION  IX. 

Of  what  Jnatruments  Probate  ia  necessary y  and  what  Instruments 

ought  not  to  be  proved, 

^*"^be  ^'  *^  instrument  be  testamentary,  ( y)  and  is  to  operate 

obuinedof  on  personal  estate^  whatever  may  be  its  form,  probate  of 

tamentary  it  must  be  obtained  in  the  court  of  probate ;  otherwise 

•pera^^  ^ts  existence  cannot  be  recognized  in  any  court  of  law 

!a£IS2?-  or  equity. 

A  codicU  -^  codicil,  not  containing  any  disposition  of  property, 

merely  re-  but  simply  revoking  all  former  wills,  is  of  a  testamentary 

confirming  nature,  and,  if  proved,  ought  to  be  admitted  to  pro- 

wiUs  bate,  (r)     So  if  the  executor,  after  probate,  discovers 

pt^^d.  ^T^y  testamentary  paper,  *  he  ought  to  bring  it  into  the 

(o)  See  atOe,  236 ;   Rex  v.  Baines,  1  ment^  see  past,  pt  iix.  bk.  t.  ch.  ii.  and 

Ld.  Baym.  361  ;  S.  C.  1  Salk.  299 ;  3  Salk.  ante,  104,  105  et  seq. 

162;  1  Stra.  672;  Garth.  457 ;  Holt,  310;  (r)  Brenchley  v.  Still,  2  Bobert.  162; 

Hathomthwaite  v.  Basaell,  2  Atk.  127  ;   S.  [Laughton  v.  Atkins,  1  Pick.  585.]    But  a 

C.  Barnard  Chan.  Cas.  334.    See  4  Bam  paper  which  disposes  of  no  property,  gen- 

S.  L.  315 ;  Phillimore's  ed.  eraUy  speaking  has  no  testamentary  char- 

(p)  Bex  V.  Bettesworth,  2  Stra,  857.  acter  so  as  to  enable  the  coart  to  gsant 

See  also  stat.  21  Hen.  8,  c.  5,  s.  3.  probate  of  it    Van  Straobeniee  v.  Monck, 

(q)  As  to  what  is  a  testamentary  instni-  3  Sw.  St-  Tr.  6, 
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court  of  probate,  even  though  it  be  a  mere  confirmation  of  the 
will  already  proved.  («} 

Where,  however,  a  will  clearly  respects  land  only,  and   unds'onij 
no  personal  property,  it  ought  not  to  be  proved  in  the  ®°^^*  ^^^ 
court  of  probate ;  {i)  and  if  there  be  a  suit  to  compel  any  proved  in 
to  prove  snch  a  will  in  that  court,  a  prohibition  lies,  (u)  court : 

But  if  a  will  is  a  mixed  will  concerning  both  lands  and  goods, 
it  must  be  proved  entirely  in  the  court  of  probate ;  (x)  g^cw,  of  a 
yet  the  probate  will  not  prejudice  the  heirs  (unless  they  JJ^^jmdT^ 
have  been  dted  under  the  court  of  probate  act,  see  ante^  ^^^  goods: 
341),  inasmuch  as  it  will  not  be  evidence  of  the  will  as  to  the 
land ;  nor  will  the  examination  of  the  witnesses  in  the  court  of 
probate  be  evidence  in  the  courts  of  common  law.  (y) 

So  the  nomination  of  executors  in  a  testamentary  or  when 
paper  purporting  to  dispose  of  real  property  only  entitles  "e^^" 
the  document  to  probate,  (z)  Twuilf^ 

Therefore,  in  tiie  case  of  such  a  mixed  will,  if  there  landaoni/: 
be  occasion  to  prove  the  devise  of  the  land,  in  a  suit  concerning 
it,  in  any  of  the  temporal  courts,  it  is  necessary  to  give  the  will 
itself  in  evidence ;  and  it  is  usual,  on  trials  at  nifi  pritis^  to  pro- 
cure for  that  purpose  the  attendance  of  the  proper  officer,  who 
produces  the  original  will  from  the  registry,  in  which,  after  pro- 
bate, it  has  been  deposited.  And  it  appears,  that  at  one  time 
the  ecclesiastical  registrars  in  all  cases  *  refused  to  deliver  out 
wills  of  land,  in  order  to  be  proved  at  trials,  or  on  commissions, 
and  insisted  on  being  paid  for  attending  with  them,  (a)  order  of 
But  according  to  the  present  practice,  the  court  of  chan-  chancery 
eery  will,  on  a  proper  occasion,  order  on  motion,  that  the  will  shau 


(<)  Weddall  v.  Nixon,  17  Beav.  160.  6  Ck>.  23  b,  in  a  note  on  Lord  Winches- 

(0  Anon.  3  Salk.  22;    Habergham  v.  tor's  caae. 

Vincent,  2  Vcs.  jnn.  230,  by  Bailer  J. ;  {y)  Cro.  Car.  395,  by  Berkley  J. 

In  the  Goods  of  Dmmmond,  2  Sw.  &  Tr.  (z)  CKDwyer  v.  Geare,  1  Sw.  &  Tr.  465 ; 

8.  In  the  Goods  of  Barden,  L.  R.  1  P.  &  D. 

(v)  Ketter  v,  Brett,  Cro.  Ckr.  395,  by  325 ;  In  the  Goods  of  Leese,  2  Sw.  &  Tr. 

Berkley  J.  442.    See,  also,  Beard  v.  Beard,  3  Atk.  72 ; 

(x)  Partridge's  ease,  2  S«1k.  553.    For-  ante,  204 ;  see,  further,  In  the  Goods  of 

merly  the  practice  was  to  isssne  a  prohibl-  Lancaster,  1  Sw.  &  Tr.  464. 

tion  ftioo^  the  lands.    Coombe  v.  Coombe,  (a)  Morse  v.  Roach,  2  Stra.961.     See 

2  Sid.  143;  2  Roll.  Abr.  315,  pi.  3;  Lady  stat.  20  &  21  Vict.  c.  77,  8.  64;  ante,  316, 

Chester's  case,  1  Yent  207,  by  Hale.   See,  by  which  the  probate  is  made  evidence  of 

also,  the  obserratioas  of  Lord  Ellesmere,  the  will  as  to  real  estate,  unless  the  ralld- 

in  Mr.  Eraser's  edition  of  Coke's  Reports,  ity  of  the  will  is  disputed. 
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be  deiiv-  original  will  shall  be  delivered  out  of  the  registry,  by 
the  court  of  the  proper  oflScer,  to  the  solicitor  or  agent  of  the  party 
pro  ate:  proposing  to  establish  it,  upon  giving  security  to  return 
it,  within  a  certain  time,  not  erased  or  defaced.  (6)  So,  it  seems, 
the  court  of  chancery  will,  where  necessary,  make  an  order  upon 
the  registrar  to  deliver  a  will  to  the  registrar's  office  in  chancery, 
to  lie  there  till  the  court  of  chancery  shall  have  done  with  it.  (<?) 

But  Lord  Chancellor  Eldon,  though  he  made  several  orders  of 
the  former  description,  in  accordance  with  the  established  prac- 
tice, has  often  expressed  his  surprise  that  such  a  jurisdiction  should 
have  been  exercised ;  (rf)  and  on  one  occasion  his  lordship  ob- 
served, that  he  never  could  answer  the  question,  what  he  could  do 
to  the  officer  if  he  refused  to  obey  the  order,  (e) 

The  order  used  to  be  directed  to  the  registrars  of  the  *  eccle- 
siastical court,  and  the  security  approved  by  the  master  in  chan- 

whereitis     ^^U' Cf) 

whe^he"r  all  ^^  ^*  should  be  doubtful  whether  some  part  of  the  prop- 

the  ^rop-  perty  be  freehold,  the  ecclesiastical  court  always  held 

hold,  pro-  that  it  ought  to  grant  probate ;  for  the  obvious  reason 

to  be  "^^  that  the  probate  may  be  necessary  to  the  purposes  of 

^^**  justice,  and  no  evil  can  arise  from  the  grant  of  it.  (^) 

bate  neces-  Where  a  will  is  made  in  execution  of  a  power,  if  it 

^if  made  relates  to  personalty,  it  must  be  proved  in  the  court  of 

Itof^a'  probate.  (A) 

power.  There  has  already  been  occasion  to  show  that  this  has 

(h)  Mono  V.  Roach,  2  Stra.  961 ;  8.  C.  made  bj  Lord  Macclesfield,  who  said  at 

1  Dick.  65,  and  cited  1  Atk.  626 ;  Frederick  the  same  time,  with  some  warmth,  that  he 

V.  Aynscombe,  1  Atk.  627;  Williams  v.  thought  his  officers  of  equal  credit,  and 

Floyer,  Ambl.  343;  Pierce  v,  Watkin,  2  as  fit  to  be  intrdsted  with  the  custody  of 

Dick.  485 ;  Lake  v,  Causfield,  3  Bro.  C.  the  will,  as  theirs,  or  any  office  whatever. 

C.  263 ;  Forder  ».  Wade,  5  Bro.  C.  C.  lb. 

476;  Hodson  v. ,  6  Yes.  134 ;  Ford  (d)  6  Yes.  134 ;  lb.  802. 

V,  ,  lb.  802 ;  Qaalej  v.  Qoaley  4  (e)  Fanquier  t;.  Tynte,  7  Yes.  292. 

Madd.  21.  See  Wells  v.  Corbyn,  3  Anstr.  (/)  Qualey  o.  Qualey,  4  Madd.  213. 
648.  Bat  the  coart  will  not  allow  a  will  Bat  see  1  Atk.  627. 
in  its  custody  to  be  taken  out  of  its  juris-  (g)  By  Sir  John  l^icholl,  in  Thorold  v, 
diction  on  any  alleged  necessity  for  the  Thorold,  1  Fhillim.  8,  9.  See,  also,  the 
furtherance  of  justice.  It  must  presume  case  of  Durkin  v,  Johnstone,  Prerog. 
that  other  courts,  when  satisfied  that  the  1796,  decided  by  Sir  W.  Wynne,  and  re- 
original  document  is  withheld  by  a  com-  ported  in  a  note  to  1  Phillim.  8. 
petent  authority,  will  admit  secondary  (h)  See  Sngd.  on  Pow.  21,  6th  ed.; 
eTidence.  In  the  Goods  of  Manftedi,  1  Tattnall  v.  Hankey,  2  Moore  P.  C.  C. 
Sw.  &  Tr.  135.  342,  351,  352,  353;  Goldsworthy  v.  Crost- 

(c)  1  Atk.  628.    Such  an  order  was  ley,  4  Hare,  140. 
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been  determined,  in  regard  to  an  appointment  by  the  will  of  a 
married  woman,  which,  it  is  now  settled,  the  courts  of  equity  will 
not  read,  until  it  has  been  duly  proved  as  a  proper  will  in  the 
court  of  probate,  (t}  But  though  a  court  of  equity  cannot  give 
effect  to  testamentary  papers  without  probate,  it  may,  perhaps, 
when  necessary,  order  an  inquiry  for  the  very  purpose  of  sending 
such  papers  to  be  proved.  (A) 

However,  a  will,  simply  in  execution  of  a  power  affecting 
realty,  and  not  even  appointing  an  executor,  will  be  dealt  with  in 
chancery  without  the  interference  of  a  court  of  probate.  (T) 

Where  a  testatrix  had  a  power  of  appointment,  and  a  general 
probate  of  her  will  of  1829,  and  codicil  thereto,  had  been  granted, 
the  delegates,  reversing  a  decree  of  the  prerogative,  held  that 
the  court  of  probate  could  not  also  grant  an  administration,  with 
a  will  of  1815  and  codicils  annexed,  limited  to  become  a  party 
to  proceedings  in  equity  *  touching  the  execution  of  the  power 
by  such  wills ;  but  must  itself  decide  whether  the  will  of  1815, 
was,  under  the  circumstances,  revoked  by  the  ivill  of  1829,  and 
thereupon  grant  either  a  probate  of  the  will  and  codicil  of  1829 
alone,  or  a  probate  of  those  papers  and  of  the  will  of  1815  and  its 
codicils,  as  together  containing  the  will,  (m) 

In  Pelham  v.  Newton,  (n)  a  testatrix  directed  her  executors  to 
deliver  certain  parcels  sealed  up,  and  directed  to  certain   p^l,t^^  ^f 
persons,  which  were  in  a  small  iron  chest,  to  the  per-  '***^^^  ^.^ 
sons   to  whom  they  were  directed,  unopened,  and  de-   rectedby 
sired  those  persons  would  not  tell  one  another   what   be  deiiv- 
was  contained  in  their  respective  papers.     Sir  G.  Lee  o^ned  to 
was  of  opinion  that  the  executors  could  not  safely  de-   ^««*^^^- 
liver  them  unopened ;  for  if  they  should  be  called  to  an  inven- 
tory, they  could  not  give  in  one  on  oath,  without  knowing  what 
was  contained  in  those  parcels ;  and  if  they  assented  to  them  as 
legacies,  and  there  should  not  be  assets  sufficient  to  pay  the  debts, 
they  would  be  guilty  of  a  devastavit     The  learned  judge  therefore 
decreed  those  parcels  to  be  opened  in  the  presence  of  the  regis- 
trar, to  see  what  was  contained  in  them  ;  they  were  accordingly 
opened  in  court,  and  they  contained  bank  notes,  some  of  20L  and 

(i)  iifite,  56,383.  (m)   Hughes  v.  Turner,  4  Hagg.  30. 

(h)  See  Brenchley  v.  Ljnn,  3  Robert.  See,  also,  Brenchley  v.  Lynn,  2  Robert. 

458  et  seq.  by  Dr.  Lashington.  441 ;  anU,  176. 

(/)  Per  Bayley  B.  4  Hagg.  64.  (n)  2  Cafl.  temp.  Lee,  46. 
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some  of  SOL  each,  of  which  a  schedule  was  made,  of  the  names  of 
the  persons,  and  of  the  sum  contained  under  each  person's  name, 
to  be  added  as  a  codicil  to  the  will ;  and  probate  was  decreed  of 
the  will,  and  all  the  aforesaid  papers,  to  the  executors. 

In  Inchiquin  v.  French,  (o)  Lord  Thomond  by  his  will  gave 
instru-  20,000i.  to  Sir  William  Wyndham ;  and  by  a  deed  poll  of 
which  pro-  the  same  date,  which  referred  to  his  will,  he  declared  that 
necessary:  the  legacy  was  given  to  him  upon  trust  for  Lord  Clare. 
Deciara-  Sir  William  Wyndham  died  in  the  testator's  lifetime, 
trust:  stnd  the  deed  poll  was  not  proved.     The  question  was, 

whether,  though  the  legatee  named  in  the  will  had  died  before  the 
*  testator,  the  person  who  was  the  cestui  que  tru%t  of  the  legacy, 
and  was  substantially  the  legatee,  was  entitled  to  the  20,0002., 
under  the  deed  poll,  which  had  not  been  proved  as  a  testamentary 
paper.  Lord  Hardwicke  held  that  the  deed  poll,  though  never 
proved,  sufficiently  declared  the  trusts  of  the  legacy  of  20,000Z., 
and  decreed  accordingly. 

In  Smith  t;.  AttersoU,  (jp)  a  testator  bequeathed  a  legacy  to  A. 
and  B.  in  trust  for  certain  purposes,  which  the  will  stated  to  have 
been  fully  explained  to  them ;  on  the  same  day  a  paper  writing 
was  signed  by  A.  and  B.  in  which  they  declared  that  the  bequest 
was  upon  trust  for  six  persons,  whose  names  were  stated;  and 
after  their  signature,  some  lines  were  added  in  the  handwriting 
of  the  testator,  by  which  a  seventh  person  (an  unborn  child)  was 
admitted  to  a  share  of  the  legacy.  Upon  a  bill,  filed  by  one  (A 
the  six  persons  named  in  the  body  of  the  paper  vmting.  Lord 
GiSord  M.  R.  recognized  the  paper  writing  as  a  valid  declara- 
tion of  trust,  though  it  had  not  been  proved  as  a  testamentary 
paper. 

From  the  decisions  which  have  taken  place,  it  is  quite 
pointiDg  clear  that  it  is  not  necessary  that  a  will  appointing  testa- 
tarygoar-  mentary  guardians  should  be  proved  in  the  court  of 
^^'  probate,  (y) 

A  will  giT-  Nor  is  it  necessary  to  prove  a  wiU  in  the  court  of  pro- 
dE oiu^of  bate,  to  entitle  a  legatee  to  recover  a  legacy  out  of  real 
^^^^^'  estate,  (r) 

(o)  1  Cox,  I.  Lady  Cheater^s  eaae,  1  Yentr.  207 ;  In  the 

(p)  1  Russ.  266.  Goods  of  Morton,  3  Sw.  &  Tr.  422. 

(q)  Gilliat  V.  GiUlat,  3  Phmim.  222 ;        (r)  Tacker  v.  Phippa,  3  Atk.  361. 
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As  a  court  of  equity  considers  money  directed  to  be  or  dispos- 

laid  out  in  land,  as  land,  the  court  of  probate  has  no  money  di- 

jurisdiction  over  a  devise  disposing  of  property  so  con-  JJ||j*  J?/^ 

verted.  («)  i»nd. 

(s)  By  Lord  Hardwicke,  in  Pollen  v.  Ready,  2  Atk.  590. 
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♦CHAPTER  THE  THIRD. 

OF  THE  MAKING  AND  PBOBATE  OF  THE  WILLS  OF  SEAMEN 

AND  MABINES. 

It  has  already  been  stated  that  the  statute  of  frauds  contains 
an  exception  as  to  wills  made  by  '^  any  soldier  being  in  actual  mil- 
itary service,  or  any  mariner  or  seaman  being  at  sea."  (a)     This 

I  Vict.  c.  exception  is  continued  by  the  1  Vict.  c.  26,  by  the  11th 
^'  sect,  of  which  it  is  provided  and  enacted,  "  that  any  sol- 
dier being  in  actual  military  service,  or  any  mariner  or  seaman 
being  at  sea,  may  dispose  of  his  personal  estate  as  he  might  have 
done  before  the  making  of  this  act."  (6)  And  by  section  12  it  is 
further  enacted,  that  that  act  shall  not  prejudice  or  affect  any  of 
the  provisions  contained  in  the  11  Geo.  4  and  1  W.  4,  c.  20, 
intituled,  ^^  An  act  to  amend  and  consolidate  the  laws  relating  to 
the  pay  of  the  royal  navy,"  respecting  the  wills  of  petty  officers 
and  seamen  in  the  royal  navy,  and  non-commissioned  officers  of 
marines  and  marines,  so  far  as  relates  to  their  wages,  pay,  prize 
money,  bounty  money,  and  allowances,  or  other  moneys  payable  in 
respect  of  services  in  her  majesty's  navy. 

II  Geo.  4  ^y  ^^^-  1^  ^^^-  *  ^^^  1  W*  4,  c.  20,  the  stat.  56 
c.  20.           Geo.  8,  c.  60  is  repealed. 

Section  48  regulates  the  execution  of  letters  of  attorney  and 
wills  of  petty  officers,  non-commissioned  officers  of  marines,  sea- 
men, and  marines.  It  provides  that  letters  of  attorney  shall  be 
expressed  to  be  revocable ;  that  no  such  *  letter  of  attorney  shall  be 
valid,  nor  shall  any  will  made  by  any  petty  officer,  &c.  who  shall 
be  or  shall  have  been  in  the  naval  service  be  valid  or  sufficient  to 
pass  any  wages,  &c.  unless  such  letter  of  attorney  or  will  respec- 
tively shall  contain  the  name  of  the  ship  to  which  the  person  exe- 
cuting the  same  belonged ;  that,  in  case  any  such  letter  of  attorney 
or  will  shall  be  made  by  any  such  petty  officer,  &c.  while  belong- 

(a)  See  ante,  116,  117.  (6)  See  ante,  67, 116,  117. 
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ing  to  and  on  board  of  any  ship  as  part  of  her  complement,  &c. 
the  same  shall  be  executed  in  the  presence  of,  and  be  attested  by 
the  captain,  or  (in  his  absence)  by  the  commanding  officer  for  the 
time  being,  and  who  in  that  case  shall  state  at  the  foot  of  the  attes- 
tation the  absence  of  the  captain  at  the  time,  and  the  occasion 
thereof,  and,  in  case  of  the  inability  of  the  captain,  by  reason  of 
wounds  or  sickness,  by  the  officer  next  in  command,  who  shall  state 
at  the  foot  of  such  attestation  the  inability  of  the  captain  to  attest 
the  same,  and  the  cause  thereof,  and,  if  made  in  any  hospital  ship 
or  hospital,  or  sick  quarters  at  home  or  abroad,  by  the  governor, 
physician,  surgeon,  assistant  surgeon,  agent,  or  chaplain  of  any 
such  hospital  or  sick  quarters,  or  by  the  commanding  officer,  agent, 
physician,  surgeon,  assistant  surgeon,  or  chaplain  for  the  time  be- 
ing of  any  such  hospital  ship,  or  by  the  physician,  surgeon,  assist- 
ant surgeon,  agent,  chaplain,  or  chief  officer  of  any  military  or  mer- 
chant hospital  or  other  sick  quarters,  or  one  of  them,  and,  if  made 
on  board  of  any  ship  or  vessel  in  the  transport  service,  or  in  any 
other  merchant  ship  or  vessel,  by  some  commission  or  warrant  offi- 
cer or  chaplain  in  the  navy,  or  some  commission  officer  or  chaplain 
belonging  to  the  land  force  or  marines,  or  the  governor,  physician, 
surgeon,  or  agent  of  any  hospital  in  the  naval  or  military  service, 
if  any  such  shall  be  then  on  board,  or  by  the  master  or  first  mate 
thereof,  and,  if  made  after  he  shall  have  been  discharged  from  the 
service,  or  if  such  letter  of  attorney  be  made  by  the  executor  or  ad- 
ministrator of  any  such  petty  officer,  &c.  if  the  party  making  the 
same  shall  then  reside  in  London,  or  within  the  bills  of  mortality, 
by  the  inspector  of  seamen's  wills  and  powers  of  attorney,  or  *  his 
assistant  or  clerk,  or,  if  the  party  making  the  same  shall  then  re- 
side at  or  within  seven  miles  from  any  port  or  place  where  the 
wages  of  seamen  are  paid,  by  one  of  the  clerks  of  the  treasurer  of 
the  navy  resident  at  such  port  or  place,  or  if  the  party  making  such 
letter  of  attorney  or  will  shall  then  reside  at  any  other  place  in 
Great  Britain  or  Ireland,  or  in  Guernsey,  Jersey,  Aldemey,  Sark, 
or  Man,  by  a  justice  of  the  peace,  or  by  the  minister  or  officiating 
minister  or  curate  of  the  parish  or  place  in  which  the  same  shall  be 
executed,  or,  if  the  party  making  the  same  shall  then  reside  in  any 
other  part  of  his  majesty's  dominions,  or  in  any  colony,  &c.  by 
some  commission  or  warrant  officer  or  chaplain  of  the  navy,  or  com- 
mission officer  of  marines,  or  the  commissioner  of  the  navy,  or  na- 
val storekeeper  at  one  of  the  naval  yards,  or  a  minister  of  the 
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Church  of  England  or  Scotland,  or  a  magistrate  or  principal  officer 
residing  in  any  of  such  places  respectively,  or,  if  the  party  making 
the  same  shall  then  reside  at  any  place  not  within  his  majesty's 
dominions  or  any  of  the  places  last  mentioned,  by  the  British  con- 
sul or  vice  consul,  or  some  officer  having  a  public  appointment  or 
commission,  civil,  naval,  or  military,  under  his  majesty's  govern- 
ment, or  by  a  magistrate  or  notary  public  of  or  near  the  place 
where  such  letter  of  attorney  or  will  shall  be  executed ;  that  wills 
shall  not  be  contained,  printed,  or  written  in  the  same  instrument, 
paper,  or  parchment  with  powers  of  attorney ;  and  that  the  in- 
spector of  seamen's  wills  may  pass  the  aame  if  it  shall  appear  to 
the  satisfaction  of  the  treasurer  of  the  navy,  that,  in  the  attestation 
thereof,  the  captain's  signature  has  been  omitted  by  accident  or 
inadvertence. 

Sect.  49  provides  that  letters  of  attorney  or  wills  made  by  any 
Wills  &c.  P^t^'J  officer,  or  seaman,  non-commissioned  officer  of  ma- 
made  by      rines,  or  marine,  while  a  prisoner  of  war,  shall  be  valid, 

pnsonera  '  '  r  ->  ' 

of  war.  provided  it  shall  have  been  executed  in  the  presence  of 
and  be  attested  by  some  commission  officer  of  the  army,  navy,  or 
royal  marines,  or  by  some  warrant  officer  of  his  majesty's  navy,  or 
by  a  physician,  surgeon,  or  assistant  surgeon  in  the  army  or  *  navy, 
agent  to  some  naval  hospital,  or  chaplain  of  the  army  or  navy,  or 
by  any  notary  public. 

Other  pro-  Sect.  50.  Letters  of  attorney  and  wills  to  be  noted  in 
visions.       ^i^g  monthly  muster  books  or  returns. 

Sect.  61.  Letters  of  attorney  and  wills  to  be  examined  by  the 
inspector  of  seamen's  wills,  before  they  are  acted  upon  or  put  in 
force. 

Sects.  55, 58,  59,  60  regulate  the  mode  by  which  probate  is  to 
be  obtained,  subject  to  an  alteration  introduced  by  stat.  2  &  8  W.  4, 
c.  40,  8.  33.  Sect.  61  (as  altered  by  stat.  2  &  4  W.  4,  c-  40,  ss.  14, 
15,  and  the  schedule  thereto  annexed)  limits  the  expense  of  pro- 
bates. Sect.  62  imposes  penalties  upon  officers  of  the  ecclesiasti- 
cal court  for  offences  against  the  act.  Sect.  69  (as  amended 
by  stat.  2  &  3  W.  4,  c.  40,  ss.  12, 13,  and  stat.  4  &  6  W.  4,  c.  26, 
s.  8)  provides  for  the  payment  without  probate  of  sums  not  ex- 
ceeding 20L  payable  on  account  of  wages,  prize-money,  &c.  for  ser- 
vices of  deceased  petty  officers,  seamen,  &c.  and  not  exceeding  322. 
on  account  of  pay,  half-pay,  or  pensions,  of  any  deceased  officer, 
or  widow  of  an  officer,  &c.     Sect.  74  provides  for  the  transmit- 
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sioD  of  letters,  &c.  free  of  postage.  Sect.  81  extends  the  pro- 
visions of  the  act,  so  far  as  applicable  to  the  marines.  Sect.  84 
provides  for  the  punishment  of  parties  personating  any  commis- 
sion, warrant,  or  petty  officer,  seaman,  &c.  Sect.  85,  for  taking 
false  oaths  in  order  to  obtain  probate,  &c.  Sect.  86,  for  subscrib- 
ing false  petitions  for  probate ;  and  sects.  87,  88,  for  forging  cer- 
tificates, &c.  or  uttering  false  vouchers. 

By  Stat.  28  &  29  Vict.  c.  72,  s.  2,  the  term  "  seaman  or  marine  " 
means  a  petty  officer  or  seaman,  non-commissioned  officer  « 

.  "^  .  ,  ^         .  .       Stat.  28  & 

of  marines  or  marine,  or  other  person  forming  part  in   29  Vict.  c. 
any  capacity  of  the  complement  of  any  of  her  majesty's   pretation' 
vessels,  or  otherwise  belonging  to  her  majesty's  naval  or  ^  *""*■ 
marine  force,  exclusive  of  commissioned,  warrant,  and  subordinate 
officers,  and  assistant  engineers,  and  of  kroomen. 

3.  ^^  A  will  made  after  the  commencement  of  this  act  by  *  any 
person  at  any  time  previously  to  his  entering  into  ser-  sect.  8. 
vice  as  a  seaman  or  marine  shall  not  be  valid  to  pass  any  beforTen-* 
wages,  prize  money,  bounty  money,  grant,  or  other  al-  f^^^^j  g" 
lowance  in  the  nature  thereof,  or  other  money  payable  by  wages,  &c. 
the  admiralty,  or  any  effects  or  money  in  charge  of   the  admi- 
ralty." 

4.  ^'  A  will  made  after  the  commencement  of  this  act  ^^^  4 
by  any  person  while  serving  as  a  seaman  or  marine  shall  ^^jjL*"* 
not  be  valid  for  any  purpose  if  it  is  written  or  contained   combined 
on  or  in  the  same  paper,  parchment,  or  instrument  with  a  of  attor- 
power  of  attorney." 

5.  ^^  A  will  made  after  the  commencement  of  this  act  by  any 
person  while  serving  as  a  seaman  or  marine,  or  when  he   ^^^  5 
has  ceased  so  to  serve,  shall  not  be  valid  to  pass   any  geguia- 

'  11       tionsfor 

wages,  prize  money,  bounty  money,  grant,  or  other  al-  wills  of 
lowance  in  the  nature  thereof,  or  other  money  payable  by   &c.  as  to 
the  admiralty,  or  any  effects  or  money  in  charge  of  the  ^^^*    ^ 
admiralty,  unless  it  is  made  in  conformity  with  the  following  pro- 
visions :  — 

(1.)  Every  such  will  shall  be  in  writing  and  be  executed  with  the 
formalities  required  by  the  law  of  England  in  the  case  of 
persons  not  being  soldiers  in  actual  military  service  or  mar- 
iners or  seamen  at  sea ; 
(2.)  Where  the  will  is  made  on  board  one  of  her  majesty^s  ships, 
one  of  the  two  requisite  attesting  witnesses  shall  be  a  com- 
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missioned  officer,  chaplain,  or  warrant  or  subordinate  offi- 
cer belonging  to  her  majesty's  naval  or  marine  or  military 
force ; 
(8.)  Where  the  will  is  made  elsewhere  than  on  board  one  of  her 
majesty's  ships,  one  of  the  two  requisite  attesting  witnesses 
shall  be  such  a  commissioned  officer  or  chaplain,  or  warrant 
or  subordinate  officer  as  aforesaid,  or  the  governor,  agent, 
physician,   surgeon,   assistant  surgeon,   or   chaplain   of  a 
naval  hospital  at  home  or  abroad,  or  a  justice  of  the  peace, 
or  the  incumbent,  curate,  or  minister  of  a  church  or  place 
of  worship  in  the  parish  where  the  will  is  executed,  or  a 
*  British  consular  officer,  or  an  officer  of  customs,  or  a  no- 
tary public. 
A  will  made  in  conformity  with  the  foregoing  provisions  shall,  as 
regards  such  wages,  money,  or  effects,  be  deemed  to  be  well  made 
for  the  purpose  of  being  admitted  to  probate  in  England  ;  and  the 
person  taking  out  representation  to  the  testator  under  such  will 
shall  exclusively  be  deemed  the  testator's  representative  with  re- 
spect to  such  wages,  money,  or  effects." 

6.  "  Notwithstanding  anything  in  this  or  any  other  act,  a  will 

made  after  the  commencement  of  this  act  bv  a  seaman  or 
As  to  wills  marine  while  he  is  a  prisoner  of  war  shall  (^as  far  as  re- 
prisonen  of  gards  the  form  thereof)  be  valid  for  all  purposes  if  it  is 
^*''  made  in  conformity  with  the  following  provisions :  — 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his  signature 
thereto  is  made  or  acknowledged  by  him  in  the  presence  of 
and  is  in  his  presence  attested  by  one  witness,  being  either 
a  commissioned  officer  or  chaplain  belonging  to  her  maj- 
esty's naval  or  marine  or  military  force,  or  a  warrant  or 
subordinate  officer  of  her  majesty *s  navy,  or  the  agent  of 
a  naval  hospital,  or  a  notary  public  ; 
(2.)  If  the  will  is  made  according  to  the  forms  required  by  the 

law  of  the  place  where  it  is  made  ; 
(8.)  If  the  will  is  in  writing  and  executed  with  the  formalities  re- 
quired by  the  law  of  England  in  the  case  of  persons  not 
being  soldiers  in  actual  military  service  or  mariners  or  sea- 
men at  sea." 

7.  ^^Notwithstanding  anything  in  this  act,  in  case  of  a  will 
Sect.  7.  made  after  the  commencement  of  this  act  by  any  person 
under  will    while  serving  as  a  marine  or  seaman,  and  being  either  in 
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aotaal  military  service  or  a  mariner  or  a  seaman  at  sea,  "^Jj^^^°" 
the  admiralty  may  pay  or  deliver  any  wages,  prize  with  act 
money,  bounty  money,  grant,  or  other  allowance  in  the  nature 
thereof,  or  other  money  payable  by  the  admiralty,  or  any  efiEects 
or  money  in  charge  of  the  admiralty,  to  any  person  claiming  to  be 
entitled  thereto  under  such  will,  though  not  made  in  *  conformity 
with  the  provisions  of  this  act,  if,  having  regard  to  the  special 
circumstances  of  the  death  of  the  testator,  the  adm'ralty  are  of 
opinion  that  compliance  with  the  requirements  of  this  act  may  be 
properly  dispensed  with." 
VOL.  I.  ao  [400] 


♦BOOK  THE  FIFTH. 


OF  THE  ORIGIN  OF  ADMINISTRATION :  AND  OF  THE  APPOINTMENT 

OF  ADMINISTRATORS. 


CHAPTER  THE  FIRST. 

IN  WHAT  COTTBT  ADMINISTRATION  MUST  BE  TAKEN  OUT :  AND 
THEREWITH  OF  WHAT  MAY  BE  DONE  BY  THE  ADMINISTRATOR 
BEFORE  LETTERS   OF  ADMINISTRATION  ARE  GRANTED. 

In  case  a  party  makes  no  testamentary  disposition  of  his  per- 
sonal property,  he  is  said  to  die  intestate ;  (a)  the  consequences  of 
which  it  is  now  proposed  to  consider. 

SECTION  I. 

In  what  Court  the  Letters  of  Administration  shall  ha  obtained. 

In  ancient  time,  when  a  man  died  without  making  any  disposi- 
tion of  such  of  his  goods  as  were  testable,  it  is  said  that  the  king, 
who  is  parens  patricBj  and  has  the  supreme  care  to  provide  for 
all  his  subjects,  used  to  seize  the  goods  of  the  intestate,  to  the 
intent  that  they  should  be  preserved  and  disposed  for  the  burial 
of  the  deceased,  the  payment  of  his  debts,  to  advance  his  wife  and 
children,  if  he  had  any,  and  if  not,  those  of  his  blood,  (i)  This 
Andent  prerogative  the  king  continued  to  exercise  for  some  time 
Sve  o^the  ^7  ^^^  ^^^^  ministers  of  justice,  and  probably  in  the 
crown:        county  court,  where  matters  of  all  kinds  were  deter- 

(a)  2  BL  Com.  494.     [Proof  of  intes-  mond,  3  Bradf.  Sur.  281 ;  Redfield'a  L.  & 

tacy  mast  be  made  before  letters  of  ad-  Pr.  of  Sur.  Cts.  158, 159, 164,  note;  Far^ 

ministration  will  be  granted.    The  juris-  lej  v.  McConnel,  7  Lansing,  428.] 

diction  of  the  conrt  to  grant   them  is  (6)  Hensloe's  case,  9  Co.  38  6. 
foanded  on  such  proof.    Bulklej  v.  Red- 
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mined ;  and  it  was  granted  as  a  franchise  to  many  lords  of  manors, 
and  others,  who  had,  antil  *  the  passing  of  the  court  of  probate  act, 
a  prescriptive  right  to  grant  administration  to  their  intestate 
tenants  and  suitors,  in  their  own  courts  baron  and  other  courts,  (c) 
Afterwards  the  crown,  in  favor  of  the  church,  invested  trwisf erred 

,      to  the  pre- 

the  prelates  with  this  branch  of  the  prerogative ;  for  it  lates: 
was  said,  none  could  be  found  more  fit  to  have  such  care  and 
charge  of  the  transitory  goods  of  the  deceased,  than  the  ordinary, 
who  all  his  life  had  the  cure  and  charge  of  his  soul,  (d)    The  goods 
of  the  intestate  being  thus  vested  in  the  ordinary,  as  trustee,  («) 
to  dispose  of  them  in  pios  u8il8^  it  has  been  said  that  the  clergy 
took  to  themselves  (under  the  name  of  the  church  and  poor),  the 
whole  residue  of  the  deceased's  estate,  after  the  partes  ration- 
abiles  of  the  wife  and  children  had  been  deducted,  without  paying 
even  his  lawful  debts  and  charges  thereon  ;  until  by  stat.  Westm. 
2  (13  Edw.  1,  c.  19)  it  was  enacted  that  the  ordinary  ^  ^^ 
should  be  bound  to  pay  the  debts  of  the  intestate  as  far  ^f^"*'  ^' 
as  his  goods  extended,  in  the  same  manner  that  execu-  bound  to 

pay  debts 

tors  were  bound  m  case  the  deceased  had  left  a  will.  (/)   of  intea- 
However,  in  Snelling's  *  case  it  was  resolved  that,  if  the 
ordinary  took  the  goods  into  possession,  he  was  chargeable  with 
the  debts  of  the  intestate  at  common  law,  and  that  the  stat. 
Westm.  2  was  made  in  affirmance  of  the  common  law.  (^)     But 

(c)  2  Bl.  Com.  494.    See  ante,  288.  in  this  country,  by  law,  any  beneficial  in- 

(d)  Graysbrook  i;.  Fox,  Plowd.  277;  terest  in  the  property  of  intestates,  bnt 
Hensloe's  case,  9  Rep.  39  a.  There  are,  merely  the  right  or  duty  of  jurisdiction 
however,  some  authorities  to  show  that  and  administration,  and  the  right  of  pos- 
the  granting^  of  administration  and  pro-  session  for  the  latter  purpose.  Dyke  v, 
bate  of  wills  were  originally  of  eccled-  Walford,  5  Moore  P.  C.  434 ;  S.  C.  6  Notes 
astical  cognizance;  but  the  better  opin-  of  Cas.  309. 

ion  seems  to  be  in  accordance  with  Lord  {/)  2  Bl.  Com.  495 ;  and  see  the  ar- 

Coke's    statement,    in    Hensloe's    case,  gument  of  Follexfen  in  Palmer  v.  AU- 

Mach  learning  on  this  subject  may  be  icock,  3  Mod.  59.    The  32d  article  of  the 

found  in  C.  B.  Gilbert's  argument,  in  Magna  Charta  extorted  from  King  John 

Marriott  v,  Marriott,  Gilb.  Rep.  203 ;  S.  expressly  provides  against  these  abuses ; 

C.  1  Stra.  666 ;  and  in  Bacon's  Abridg-  but  it  is  a  curious  fact,  and  one  which 

ment,  tit.  Executors,  E.  1.     See,  also,  strongly  marks  the  influence  of  the  papal 

Swinburne,  7th  ed.  by  Mr.  Powell,  p.  772,  power  in  England   at  that  period,  that 

note;  2  Fonbl.  Eq.  313;  Com.  Dig.  tit.  this  article  was  wholly  omitted  in  the 

Administrator,  A. ;  tit  Administration,  B.  Magna  Charta  of  Hen.  3.    Note  to  War- 

6;  4  Burn  E.  L.  291,  Phillimore's  ed.;  wick  v.  Greville,  1  Phillim.  124,  by  the 

Dyke  v.  Walford,  5  Moore  P.  C.  434;  S.  C.  learned  reporter. 

6  Notes  of  Cas.  309.  {g)  5  Rep.  82  b.    See,  also,  Hensloe's 

(e)  The  clergy  had  never,  at  any  time,  case,  9  Rep.  39  6,  where  Lord  Coke  lays 
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though  the  ordinary  was  (either  at  common  law  or  by  force  of 
this  statute)  liable  to  the  creditors  for  their  just  and  lawful  de- 
mands, yet  the  residuum^  after  payment  of  debts,  remained  still 
in  his  hands,  to  be  applied  to  whatever  purposes  the  conscience 
of  the  ordinary  should  approve.  The  flagrant  abuses  of  which 
power  occasioned  the  legislature  to  interpose,  in  order  to  prevent 
the  ordinaries  from  keeping  any  longer  the  administration  in  their 
own  hands,  or  those  of  their  immediate  dependents;  and  there- 
fore the  statute  of  81  Edw.  8,  s.  1,  c.  11,  provides,  that  "  In  case 
3iEdw.  8,  where  a  man  dieth  intestate,  the  ordinaries  shall  depute 
minifltra^'  ^*  *^®  °®^  ^^^  ™^^^*  lawful  friends  of  the  dead  person 
^^^  Tdto  ^^^8^^*®  *^  administer  his  goods ;  which  persons  so  de- 
uie  next  puted  shall  have  action  to  demand  and  recover,  as  execu- 
Uwfui  tors,  the  debts  due  to  the  said  deceased  intestate,  in  the 
irtiwice  king*s  court,  to  administer  and  dispend  for  the  soul  of 
adminU^^  the  dead ;  and  shall  answer  also  in  the  king's  court,  to 
tratora.  others  to  whom  the  said  deceased  was  holden  and  bound, 
in  the  same  manner  as  executors  shall  answer.  And  they  shall 
be  accountable  to  the  ordinaries  as  executors  be  in  the  case  of 
testament,  as  well  as  of  the  time  past  as  the  time  to  come." 

This  is  the  original  of  administrators,  as  they  stood  at  the  time 
of  the  passing  of  the  probate  act  (1867),  20  &  21  Vict,  c  77.  (A) 
They  were  the  officers  of  the  ordinary  appointed  by  him  in  pur- 
suance of  the  statute,  (t)  and  their  title  and  authority  were  de- 
rived exclusively  from  the  ecclesiastical  *  judge,  by  grants  which 
are  usually  denominated  letters  of  administration. 

As  in  the  case  of  probates,  questions  of  difficulty  arose  in  respect 
of  grants  of  letters  of  administration,  as  to  the  proper  ecclesias- 
tical court  in  which  they  were  to  be  obtained. 

On  this  head  it  may  be  sufficient  to  state,  that  all  the  authori- 
in  which  ^^^  ^^^^  have  been  cited,  and  the  observations  that  have 
of  the  spir-  been  made,  in  the  first  chalpter  of  the  fourth  book  of 

itual  courts         ,  ,  ,  ■*■ 

theffTMit  this  treatise,  respecting  the  proper  ecclesiastical  court 

tration  wherein  to  obtain  probate  under  the  old  law ;   with 

have  been  regard  to  the  archbishop's  prerogative,  by  reason  of  bona 

obtained.  notaUlia  /  and  the  consequences  of  resorting  to  the  dio- 

down  the  same  law,  and  cites  several  au-        (A)  2  Bl.  Com.  495. 
thorities   in   support  of  it.      See,    also,        (t)  2  Bl.  Com.  495. 
Snellings  v.  Norton,  Cro.  Eliz.  409 ;  Com. 
Dig.  Administrator,  A. 
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cesan  coart,  when  a  prerogative  probate  was  the  proper  By  the 

one,  and  vice  versd^  are  equally  applicable  to  the  sub-  probate  act 

ject  of  obtaining  letters  of  administration,  (i^)  a^  a^^uris- 

But  there  has  already  Ci )  b^^n  occasion  to  show  that  diction  of 

ecclesiastic 

by  the  3d  section  of  the  court  of  probate  act  (1857),  the  cai  courti 

jarisdiction  of  the  ecclesiastical  and  all  other  courts  to  admUi^s- 

grant  letters  of  administration  of  the  effects  of  deceased  oboiuhed. 

persons  is  abolished ;  and  by  sect.  4,  (A)  that  jurisdic-  f/^^^^^^^, 

tion  is  to  be  exercised  in  the  queen's  name  by  the  court  cisedinthe 

court  of 

of  probate.  (Je^j  probated 

SECTION  n. 

What  may  be  done  by  an  Administrator  before  Letters  of  Admin* 

titration  are  granted. 

It  has  been  shown  that  an  executor  may  perform  most  of  the 
acts  appertaining  to  his  office,  before  probate.  (?)     But  Generally 
with  respect  to  an  administrator,  the  general  rule  is,   SSrator*'*' 
that  a  party  entitled  to  administration  can  do  nothing  as   ^""q^^J^ 
administrator  before  letters  of  administration  are  granted   ters: 
to  him ;  inasmuch  as  he  derives  his  authority,  not  like  an  ex- 
ecutor from  the  will,  but  entirely  from  the  appointment  of  the 
court,  (wi) 

(i>)  [See    Pinney    v,  McGregory,    102  (Jfc)  Ante,  291. 

Mass.  189  et  seq.    When  a  petition  for  ad-  (1;^)    [In    Pinney  v.  McGregory,    102 

ministration  shows  sufficiently  a  residence  Mass.  190,  Mr.  Justice  Gray  said :  "  The 

of  the  deceased  which  confers  jurisdiction,  more  recent  statutes  give  jurisdiction  to 

see  Abel  v.  Love,  17  Cal.  233 ;  Townsend  the  probate  courts  in  each  county  to  grant 

p.  Gordon,  19  Cal.  188.     In  Maine  the  administration  on  the  estates  of  persons 

judge  of  probate  has  no  jurisdiction,  and  deceased,  being   inhabitants  of    or   resi- 

cannot  grant  administration,  if  it  does  dents  in  the  same  county  at  the  time  of 

not  appear  to  his  satisfaction  "  that  there  their  decease,  or  having  died  witliout  the 

is  personal  estate  of  the  deceased  amount-  commonwealth  and  leaving  estate  of  any 

ing  to  at  least  twenty  dollars;  or  that  kind  to  be  administered  within  the  same; 

debts  due  from  him  amount  to  that  sum ;  with  the  single  restriction  VL\yon  original 

and  in  the  latter  case,  that  he  left  that  administration,  that  it  shall  not  be  granted 

amount  in  value  of  real  estate."    Bean  v.  after  twenty  years  from  the  death  ;  and 

Bumpus,  22  Maine,  549.    But  in  Pinney  upon  administration  de  bonis  non,  that  it 

V.  McGregory,  102  Mass.   189,   Gray  J.  must  appear  to  the  judge  of  probate  that 

said  :  "  We  are  not  aware  that  any  par-  there  is  personal  estate  to  the  amount  of 

ticular  amount  of  property  has  ever  been  twenty  dollars   or  upwards,  or   unpaid 

held  requisite  to  sustain  a  grant  of  orig-  debts  amounting  to  as  much."] 

inal   administration    in    Massachusetts."  (/)  Ante,  302. 

8eepo8<,  473,  note  (ib^).]  (m)  Wankford  v.  Wankford,  1    Salk. 

ij]  Ante,  290  et  seq,  301,  by  Powys  J.    [See  post,  629,  630, 
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*  Thus,  though  an  executor  may  commence  an  action  before  prov- 
he  cannot     ing  the  Will,  and  it  is  sufficient  if  he  has  probate  in  time 

commence  ,  , 

Enaction:  for  his  declaration,  the  letters  of  administration  must 
issue  before  the  commencement  of  a  suit  at  law  by  an  administra- 
tor ;  for  he  has  no  right  of  action  until  he  has  obtained  them,  (n) 
but  mav  He  may,  however,  file  a  bill  of  chancery  before  he  has 
**  *  '  taken  out  letters  of  administration,  and  it  will  be  suf- 
ficient to  have  them  at  the  hearing,  (o)  But  the  bill  must  allege 
that  they  are  already  obtained.  (^) 

So  if  an  executor  releases  before  probate,  such  act  will  bind  him 
A  release  after  he  has  proved  the  will ;  (y)  but  if  a  man  releases 
nunistrator   *"^  afterwards  takes  out  letters  of  administration,  it  will 

ict^ere  not    ^^^  ^^^  ^^^ »  ^^^  ^^^  right  was  not  in  him  at  the  time  of 
binding.       the  release,  (r) 

So  though  an  executor  may  assign  a  term  for  years  of  the  tes- 
Assign-  tator,  before  probate,  yet  an  assignment  by  an  adminis- 
Borrender  trator  before  letters  is,  it  seems,  of  no  validity.  («) 
is^rato™*"^"  Again,  if  the  dece&ed  was  a  tenant  from  year  to  year, 
leweranot  *  surrender  of  this  leasehold  interest  cannot  be  made 
valid.  by  a  next  of  kin  before  taking  out  letters  of  administra- 

tion, (f) 

*  In  Doe  V.  Glenn,  (u)  the  lessee  of  premises,  under  a  condition 
of  reentry  if  the  rent  should  be  in  arrear  twenty-eight  days,  died 
in  bad  circumstances :  his  brother  administered  de  son  tortj  and 
agreed  with  the  landlord  to  give  him  possession,  and  suflFer  the 

650;  Shaw  C.  J.  in  Rand  v.  Hubbard,  4  Simons  v,  Milman,  2  Sim.  241 ;  Jones  p. 

Met.  252,  256,  257.]  Howells,  2  Hare,  353 ;  anU,  309,  note  (x). 

(n)  Martin   v.  Fuller,  Comberb.  371  ;  (p)  Humphreys  v.  Ingledon,  1  P.  Wms. 

Com.  Big.  Administration^  B.  9 ;  1  Salk.  753  ;  Moses  v,  Levi,  3  Y.  &  Coll.  359,  366. 

303,  bj  Powell  J. ;   Wooldridge  v.  Bishop,  But  see  ante,  309,  note  (x). 

7   B.  &  C.  406.    An  administrator  with  (q)  Ante,  302. 

the  will  annexed   has  no  more  right,  in  (r)  Middleton's  case,  5  Co.  88,  h ;  6.  P. 

this  respect,  than  anj  other  administrator,  by  Walmsley,  Sergeant,  arguendo,  in  Leeke 

Phillips  v.  Hartley,  3  C.  &  P.  121.  t;.  Grevell,  Moore,  119  ;   S.  P.  Barefoot 

(o)  Fell  i;.  Lutwidge,  Barnard.  Chan.  v.  Barefoot,  Palm.  411 ;  S.  P.  by  Holt  C. 

Ca.  320,  by  Lord  Hardwicke,  who  observed  J.  in  Whitehall  v.  Squire,  1   Salk.  295 ; 

that  it  was  different  at  law.    [M'Fadden  S.  C.  Holt,  45. 

V,  Geddis,  17  Serg.  &  R.  41 ;  Peebles's  Ap-  (s)  3  Preston  on  Abst.  146.   See  Bacon 

peal,  15  Serg.  &  R.  41.]     See,  also,  S.  P.  t;.  Simpson,  3  M.  &  W.  87,  per  Parke  B. 

as  to  the  relation  of  the  letters  obtained  (t)  Rexo.  Great  Glenn  (Inhabitants  of), 

after  bill  filed,  Humphreys  v.  Humphreys,  5  B.  &  Ad.  188. 

3  P.  Wms.  351,  by  Lord  Talbot  C;  Bate-  (u)  1  Ad.  &  £1.  49;  S.  C.  3  N.  &  M. 

man  v,  Margerison,  6  Hare,  496.    But  see  839. 
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lease  to  be  cancelled,  on  his  abandoning  the  rent,  which  was 
twenty-eight  days  in  arrear.  The  brother  afterwards  took  out 
letters  of  administration.  And  it  was  held  that  his  agreement  as 
administrator  de  %<m  tart  did  not  conclude  him  as  rightful  admin* 
istrator,  nor  give  a  right  of  possession  to  the  landlord  who  had 
entered  under  the  agreement,  but  who  had  not  made  demand  of 
the  rent  according  to  the  common  law,  or  proceeded  by  ejectment 
according  to  stat.  4  Geo.  2,  c.  28. 

Accordingly  it  was  held  in  a  subsequent  case,  (y)  that  an  ad- 
ministrator was  not  estopped  by  a  mortgage  he  had  made  of  the 
premises  in  dispute  at  a  time  prior  to  his  having  become  admin- 
istrator. 

Where  it  had  been  agreed  by  articles  of  partnership  that  the 
executor  or  administrator  of  a  deceased  partner  should  ^oticeto 
have  the  option  of  succeeding  to  the  share  of  the  de-  bcp.vents 
ceased  in  the  partnership  business  and  effects  on  siving  ^^^^^  Q^^ 

effectually 

notice  within  three  calendar  months  of  the  decease  to  the  nven  be- 
surviving  partners,  it  was  held  that  a  notice  given  by  the  ^"  *"*"' 
administrator  of  the  deceased  partner  within  the  three  months  of 
his  death,  but  before  taking  out  letters  of  administration,  was  not 
an  effectual  notice  within  the  meaning  of  the  indenture,  for  that 
the  letters  of  administration  had  not  relation  back  to  the  act  of 
giving  notice,  so  as  to  clothe  him  with  the  character  of  adminis- 
trator at  the  time,  (tc) 

Yet  cases  may  certainly  be  found,  where  the  letters  of  adminis-* 
tration  have  been  held  to  have  a  relation  to  the  death  of  the  intes- 
tate, so  as  to  give  a  validity  to  acts  done  before  the  let-  lusunces 
ters  were  obtained.     Thus,  if  a  man  takes  the  goods  *  of  ac^f  ^ 
the  intestate  as  executor  de  son  tort^  and  sells  them,  and  ^ne^fow 
afterwards  obtains  letters  of  administration,  it  seems  the  ;dmin«- 

.  tration 

sale  is  good,  (x)     So  in  Whitehall  v.  Squire,  (y)  where  granted : 
an  intestate  had  delivered  to  the  defendant  a  horse  to  depasture, 
and  the  plaintiff,  before  administration  granted,  desired  the  de- 
fendant to   bury  the  intestate   decently,  who  thereupon  buried 
him,  and  the  plaintiff  agreed  that  the  defendant  should  keep  the 

(0)  Metterft  v.  Brown,  1  H.  &  C.  686.  note  (A) ;  Vroom  v.  Van  Horne,  10  Paige, 

(10)  Holland  v.  King,  6  C.  B.  727.  568 ;  Walker  v.  Maj,  2  HiU  Ch.  (8.  Car.) 

(r)  Kenrick   v.  Bnrgess,  Moore,  126;  28.] 

Godolph.  pt.  2,  c.  8,  ■.  5,  p.  99, 4th  ed. ;        (y)  1  Balk.  295  ;  S.  C.  Holt,  45 ;  3  Salk. 

Hill  V.  Cords,  anU,  264,  note  (n),  [273  161 ;  2  Mod.  276;  Carth.  108;  Skin.  274 
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horse  in  part  satisfaction  of  the  charges ;  and  afterwards  the  plain* 
tiff  took  administration,  and  brought  trover  for  the  horse ;  it  was 
held  by  Dolben  and  Eyre,  JJ.  (Holt  C.  J.  dissentiente)^  that 
the  plaintiff  was  boand  by  the  agreement,  and  could  not  main* 
tain  the  action.  The  principle,' however,  of  this  decision  appears 
to  have  been,  that  the  plaintiff,  being  a  particepa  criminis  in  the 
very  act  of  which  he  complained,  should  not  be  permitted  to  re- 
cover upon  it  against  the  person  with  whom  he  colluded,  (z) 

Other  instances,  of  the  relation  of  the  letters  of  administration 
to  the  death  of  the  intestate,  will  be  found  in  a  subsequent  part 
of  this  treatise,  (a) 

*  But  it  may  here  be  observed,  that  it  has  been  lately  laid  down 
oniv  when  *^*^  ^^^^  relation  exists  only  in  those  cases  where  the  act 
the  benefit  ^^^®  ^  ^^^  *^®  benefit  of  the  estate.  And  accordingly, 
of  the  in  a  case  where  the  widow  of  an  intestate  had  remained 
in  the  possession  of  her  husband's  property  for  some  time 
after  his  decease,  and  the  intestate's  son  had  not  interfered  in  any 
way  with  the  property,  which  was  seized  under  a  writ  of  fi.  feu 
issued  against  the  widow,  and  the  son  afterwards  took  out  admin- 
istration, it  was  held  that  there  was  no  evidence  from  which  the 
administrator's  assent  to  the  widow's  taking  the  property  could  be 
implied.  And,  by  Parke  B.,  even  if  there  had  been,  the  estate 
was  not  bound  by  it,  as  the  act  to  which  the  assent  was  given  did 
not  benefit  the  estate.  (6) 

Secari^  Where  a  question  was  pending  in  the  ecclesiastical 

hj  the  ec-     court,  as  to  a  party's  right  to  a  grant  of  letters  of  admin- 

(z)  Moantford  V.  Gibson,  4  East,  446,  tor.  See,  further,  accord.  8  Exch.  SOS, 
by  Lord  EUenborongh.  In  Stewart  Ad-  by  Parke  B.  See,  also.  Parsons  v.  Mayes- 
ministrators  d.  Edmonds,  Sittings  after  den,  1  Freem.  152,  where  it  was  lud  down, 
Hil.  Term,  1828,  coram  Abbott  C.  J.,.the  that  if  a  man  takes  the  goods  of  the  de- 
intestate  had  sent  some  plate  to  the  defend-  ceased  by  the  consent  of  him  to  whom 
ant,  a  silversmith,  for  safe  castody,  and  administration  is  afterwards  granted,  this 
was  at  the  same  time  indebted  to  him  in  a  is  no  defence,  if  he  is  sued  as  execator  dlt 
sum  exceeding  the  value  of  the  plate,  son  tort.  Bat  see  Hill  v«  Curtis,  ante,  264^ 
The  plaintiff,  after  the  death  of  the  intes-  note  (n). 

tate,  and  before  he  obtained  letters  of  ad-  (a)  Po9f,  pt  ii.  bk.  i.  ch.  i.  As  to  the 
ministration,  assented  to  the  defendant  re-  right,  founded  on  mere  possession,  to  bring 
taining  the  plate,  in  satisfaction  of  his  actions  against  wrong-doers,  without  pro- 
debt;  he  afterwards  took  out  administra-  ducing  letters  of  administration,  see  onto, 
tion,  and  brought  trover   for  the  plate.  305. 

For  the  defendant,  Whitehall  v.  Squire  (6)    Mot^n  v,  Thomss,  8   Ex.  302; 

was  cited ;  but  the  C.  J.  held  that  the  as-  [Leber  v.  Kaoffelt,  5  Watts  &  8.  445.] 
sent  was  not  binding  upon  the  administra- 
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istration,  and  such  party  possessed  himself  of  a  portion  ciesiastical 

of  the  goods  of  the  deceased  before  he  had  established  parties  pos- 

his  title,  Sir  G.  Lee  decreed  that  he  should  give  such  Il^to^e- 

security  for  the  safety  of  the  goods  as  the  court  should  i8t»Son*°" 

approve,  (c)  granted. 

(c)  Jones  V.  Tamold,  2  Cas.  temp.  Lee,  670. 
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♦  CHAPTER  THE  SECOND. 

OF  THE  GRANT  OF  GENERAL  ORIGINAL  ADMINISTRATION  IN 

CASES  OF  TOTAL  INTESTACY. 

SECTION  L 

To  whom  G-eneral  Admini%tration  is  to  he  granted. 

It  has  already  appeared  that  the  stat.  81  Edw.  3,  stat.  1,  c.  11, 
Stat  31  provides,  that  in  cases  of  intestacy,  ^Hhe  ordinaries  shall 
ministra-  '  depute  of  the  next  and  most  lawful  friends  of  the  dead 
mntecUo  P®^^^^  intestate  to  administer  his  goods.*' (a)  The 
3ie  nearest  power  of  the  ecclesiastical  judpce  was  a  little  more  en- 

and  most       t  j    ,         ,  J      o 

lawful  larged  by  the  statute  21  Hen.  8,  c.  5,  s.  3,  which  pro- 
vides, that  in  case  any  person  die  intestate,  or  that  the 
Hen.  8,  executors  named  in  any  testament  refuse  to  prove  it,  the 
widow*©?*  ordinary  shall  grant  administration,  "to  the  widow  of 
next  of        the  deceased,  or  to  the  next  of  his  kin,  or  to  both,  as  by 

kin.  or  ,  ?  7  ^ 

both  at        the  discretion  of  the  same  ordinary  shall  be  thought 

good;"  and   the  same  section  goes  on  to  enact,  that 

"  where  divers  persons  claim  the  administration  as  next  of  kin, 

(a)  Ante,  403.  [The  only  jurisdiction  which  it  was  held  that  a  payment  by  a 
is  over  the  estate  of  a  person  deceased,  debtor  to  an  administrator  daly  appointed 
Jochnmsen  v.  Suffolk  Savings  Bank,  3  Al-  is  valid,  and  a  bar  to  a  second  action,  al- 
ien, 87,  89,  96.  Administration  granted  though  the  supposed  intestate  is  alive  at 
upon  the  estate  of  a  living  person  under  the  time,  and  the  letters  of  administration 
the  erroneous  belief  that  he  was  dead,  after  are  subsequently  revoked  for  this  reason, 
he  had  been  absent  for  more  than  seven  See  Succession  of  Vogel,  16  La.  Ann.  13. 
years  without  being  heard  fh>m,  is  void.  As  to  civil  death,  by  imprisonment,  &c 
and  affords  no  protection  to  those  who  see  Cannon  v.  Windsor,  1  Honst  Del. 
have  acted  under  it.  Jochumsen  v.  Suffolk  143;  Frazer  v.  Fnlcher,  17  Ohio,  260; 
Savings  Bank,  3  Allen,  87 ;  Hooper  v.  Graham  v.  Adams,  2  John.  408  ;  O'Brien 
Stewart,  25  Ala.  408 ;  Morgan  v.  Dodge,  v.  Hagan,  1  Duer,  664.  As  to  the  infer- 
44  N.  H.  259.  But  see  Roderigas  v.  East  enoe  of  death  of  the  intestate  arising  from 
River  Savings  Institution,  N.  T.,  Albany  grant  of  letters  of  administradon,  see 
Law  Journal,  vol.  13,  No.  3,  p.  12,  Jan.  15,  pott,  1887,  note  (t).] 
1876  ;  15  Am.  Law  Reg.  (N.  S.)  205,  in 
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which  be  equal  in  degree  of  kindred  to  the  testator,  or  person 
deceased,  and  where  any  person  only  desireth  the  administration, 
as  next  of  kin,  where  indeed  divers  persons  be  in  equality  of  kin- 
dred as  is  aforesaid,  that  in  every  such  case  the  ordinary  to  be  at 
his  election  and  liberty  to  accept  any  one  or  more  making  request 
where  divers  do  require  the  administration."  (a^) 

Before  inquiring  into   the  rights  of  those  persons  expressly 
pointed  out  in  the  above  statutes,  it  is  proper  to  consider  Exclusive 
the  right  of  the  husband  to  be  the  administrator  of  his   hfiband**'* 
wife.     ♦  This  right  belongs  to  the  husband  exclusively  of  to  be  the 
all  other  persons,  (J)  and  the  ordinary  has  no  power  or  uainistra- 
election  to  grant  it  to  any  other,  (c)     The  foundation  of 
this  claim  has  been  variously  stated.    By  some  it  is  said  to  be 
derived  from  the  statute  of  81  Edw.  3,  on  the  ground  of  the  hus- 
band's being  "  the  next  and  most  lawful  friend  "  of  his  wife ;  (i) 
while  there  are  other  authorities  which  insist  that  the  husband  is 
entitled  at  common  law,  jure  mariti^  and  independently  of  the 
statutes,  (e)     But  the  right,  however  founded,  is  now  unquestion- 

(a>)  [Pott,  425.]  longed  to  her  before  the  marriage.    He  is 

(6)  Hamphrey  v.  B  alien,  1  Atk.  459 ;  therefore  the  proper  representatiye  of  both, 

[Bellows  J.  in  Weeks  v,  Jewett,  45  N.  H.  and  service  of  citation  upon  him  alone  is 

540,  541 ;  Judge  of  Probate  t;.  Chamber-  sufficient  to  support  a  final  settlement  of 

lain,  3  N.  H.  129,  and  cases  cited;  Hub-  the  administration.  Kavanaugh  v.  Thomp- 

bard  r.  Barcas,  38  Md.  175 ;   Genl.   Sts.  son,  16  Ala.  817 ;  Pistole  v.  Street,  5  Por- 

Mass.  c.  94,  s.  1,  "Fourth"  clause;  2  R.  ter,  64.] 

8.  (New  York)  74,  §  27  ;  Dewe/  v,  Goode-        {d)  3  Salk.  22 ;  Elliott  v,  Gurr,  2  Phillim. 

nongh,  56  Barb.  54;  RcdAeld  L.  &  Pr.  19. 

Sur.  Ct.  160, 162,163;  Wearer  v.Chace,  5        (e)    Com.  Dig.  Administrator,  B.  6; 

R.  1. 356 ;  case  of  Jacob  Altemus,  1  Ashm.  Watt  v-  Watt,  8  Ves.  247.    Others  hare 

49.    He  may  assign  it  to  another;  Patter-  supposed  that  the  husband  is  entitled,  as 

son  V.  High,  8  Ircd.  £q.  52 ;  see  Hilbom  next  of  kin  to  the  wife.    Fortre  v.  Fortre, 

r.  Hester,  8  Ired.  £q.  55 ;  though  not  resi-  1  Show.  351.    Rex  v.  Bettesworth,  2  Stra. 

dent  within  the  state.     Weaver  t^.  Chace,  111  I,   1112;  but  it  seems  clear  that  the 

5  R.  I.  356.]  husband  is  not  of  kin  to  his  wife  at  all. 

(c)  Sir  George  Sand's  case,  3  Salk.  22.  Watt  v.  Watt,  3  Ves.  244.     [As  between 

[In  Alabama  the  husband  is  not  entitled  husband  and  wife,  in  the  ordinary  sense, 

to  administration  on  his  wife's  estate  to  neither  can  be  said  to  be  next  of  kin  to 

the  exclusion  of  her  children,  or  one  ap-  the  other.    2  Jarman  Wills  (4th  Am.  ed.) 

pointed  at  their  request    Randall  v.  Shra-  36,  note  (1) ;  2  Kent,  136,  142  ;  Whitaker 

der,  17  Ala.  333.    On  the  marriage  of  an  v.  Whitaker,  6  John.   112  ;    Hoskins  v. 

administratrix,  the  husband  becomes  ad-  Miller,  2  Dev.  360 ;  Bennington  v.  Mitch- 

ministrator  in  her  right  for  his  own  safety,  ell,  1  Green  Ch.  243 ;   Byrne  p.  Stewart, 

and  takes  upon  himself  all  the  duties,  and  3  Desaus.  135 ;  Storer  t^.  Wheatley,  1  Penn. 

is  entitled  to  all  the  privileges,  which  be-  St.  506 ;  Lucas  v.  New  York  Central  R. 
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able ;  and  is  expressly  confirmed  by  the  statute  29  Car.  2,  c.  3, 
which  enacts,  that  the  statute  of  distributions  (22  &  23  Car.  2, 
c.  10),  ^'  shall  not  extend  to  the  estates  of  feme%  covert  that  shall 
die  intestate,  but  that  their  htisbanda  may  demand  and  have  ad- 
ministration  of  their  rights,  credits,  and  other  personal  estates, 
and  recover  and  enjoy  the  same  as  they  might  have  done  before 
the  making  of  the  said  act." 

This  right  of  administration  to  the  wife  is  not  an  ecclesiastical, 
but  a  civil  right  of  the  husband,  though  it  is  a  right  to  be  admin- 
istered in  the  court  of  probate.  (/) 

Though  a  marriage  be  voidable,  by  reason  of  some  eanonieal 
whera  the  disability  (such  as  being  within  the  prohibited  degrees 
waTvoS-  ot  consanguinity  or  affinity,  or  on  account  of  corporal 
huBband  is  infirmities)*  J©*  the  husband  is  entitled  to  the  adminis- 
entiried  to    tration  of  the  wife,  unless  sentence  of  nullity  was  declared 

adminu-  ^  .11 

traUon:  before  her  death.  (^)  But  where  the  marriage  took  place 
under  one  of  *  the  civil  disabilities  (such  as  prior  marriage,  want 
of  age,  idiocy,  and  the  like),  the  contract  of  marriage  is  abso- 
lutely void  ab  initio;  and  consequently  the  husband  cannot  be 
•ecuf,  entitled  to  take  administration.     Thus  in  a  modem  case, 

waa  void,  where  it  appeared  that  the  woman  was  of  unsound  mind 
at  the  time  of  the  celebration  of  the  marriage,  the  husband  was 
refused  administration  of  her  effects,  and  condemned  in  costs,  (k) 
Where  a  wife,  having  been  deserted  by  her  husband,  has  ob- 
Adminis-  tained  a  protection  order,  under  stat.  20  &  21  Vict.  c.  85, 
^^%kig  ^'  21»  (0  afterwards  dies  in  the  lifetime  of  her  husband, 
after  a  pro-  intestate,  the  court  will  decree  administration,  limited  to 
order.  such  personal  property  as  she  acquired  since  the  deser- 

tion (without  specifying  of  what  that  property  consisted),  to  the 
next  of  kin  of  the  wife.  (/  ) 

R.  Co.  21  Barb.  245 ;  Milne  v,  Gilbart,  2  ▼ithin  the  prohibited  degrees  of  affinitjf, 
De  G.,  M.  &  G.  715  ;  S.  C,  5  De  G.,  M.  &  "  shall  not  be  annulled  for  that  cause,  anlesa 

G.  510 ;   Allen  J.  in  Green  v.  Hudson  &c  by  suit  in  an  action  depending  at  the  time 

R.  R.  Co.  32  Barb.  25 ;  Wilson  ».  Frazier,  of  such  passing.    And  by  sect.  2,  aU  marw 

2  Humph.  30.1  riages,  hereafter   celebrated,  within  the 

(/)  BySirJ.Nicholl,inElliottw.Gnrr,  prohibited  degrees  of    consanguinity  or 

2  FhUlim.  19,  20.  affinity,  shall  be  absolutely  null  and  void. 

ig)   Elliott   t;.    Gurr,    2   Phillim.  19 ;        (h)  Browning  r.  Rcane,  2  Phillim.  69. 
[White  V,  Lowe,  1  Redf.  Sur.  876.]    By        (0  See  ante,  59,  60. 
Stat.  6  &  6  W.  4,  c.  64,  s.  1  (Royal  As-        (j)  In  the  Goods  of  Wonnan,  1  Sw.  & 

gent,  31st  August,   1885),  all  marriages,  Tr.  613.    See,  also.  In  the  Goods  of  Farap 

oelebrated  before  the  passing  of  this  act,  day,  2  Sw.  &  Tr.  369.    It  is  necessary, 
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It  should  seem  that  a  man  convicted  of  bigamy,  in  respect  of 
his  marriage  with  the  intestate,  may,  nevertheless,  pro-  Husband 
pound  his  interest  as  the  lawful  husband  of  the  deceased,  of  bigamy: 
in  a  suit  touching  the  administration  of  her  efiEects  in  the  ecclesias- 
tical court ;  and  may  succeed  in  such  suit  on  proof  shown  of  his 
not  having  been  guilty  of  the  crime,  notwithstanding  his  said 
conviction  be  pleaded  and  proved.  (A) 

In  case  the  wife  dies  intestate,  and  afterwards  the  hus-  ^y  *^«  **?J 

'  practice  if 

band  dies  without  having  taken  out  administration  to  {^®j*"?". 

her,  the  ecclesiastical  court  has  considered  itself  bound  before  he 

by  the  statute  to  grant  administration  to  the  next  of  kin  liminis- 

of  the  wife  *  and  not  to  the  representatives  of  the  hus-  JJ|[i*^t 

band.  (?)     But  such  administrator  shall  be  considered  in  ^^^y^ 

equity  as  a  trustee  for  the  representatives  of  the  hus-  of  kin: 
band,  (m) 

generally    speaking,    that    the   husband  of  the  wife's  personal  property  without 

should  be  cited.     In  the  Goods  of  Brigh-  suit,  and  without  taking  administration,  he 

ton,  34  L.  J.,  P.  M.  &  A.  55.    He  has  no  is  entitled  to  hold  it  subject  to  the  claims 

right  to  the  administration  if  the  marriage  of  creditors.    In  Elliott  v.  Collier,  3  Atk. 

has  been  dissolved  on  the  ground  of  his  526,  Lord  Hardwicke  says,  that,  although 

adultery  and  desertion.    In  the  Goods  of  the  ecclesiastical  court  was    bound    by 

Hay,  35  L.  J.,  P.  M.  &  A.  13.    [See  Coo-  statute  to  grant  administration  to  the  next 

ver's  Appeal,  52  Penn.  St.  427.]  of  kin  of  the  wife,  yet  that  does  not  bind 

{k)  Wilkinson  t;.  Grordon,  2  Add.  152.  the  right  in  that  court;  for,  the  husband 

See  1  Phil,  on  £v.  336  et  $eq.  7th  ed.  surviving  the  wife,  the  whole  estate  vested 

(/)   Reece  v,    Strafford,  1  Hagg.  347 ;  in  him  at  the  time  of  her  death,  and  no 

Wellington  v.  Dolman,  1  Hagg.  344  ;  S.  person  could  possibly  be  entitled  to  the 

C.  nam.  Hole  v.  Dolman ;  2  Hagg.  Appen-  rights  of  the  wife  but  himself,  so  that  her 

dix,  165;  Kindleside  v.  Cleaver,  I  Hagg.  whole    property  belonged    to    him.      In 

845;  S.  C.  2  Hagg.  Appendix,  169;  con-.  Whitaker  v,  Whitaker,  6  John.    117,  the 

tra,  Bacon  v.  Bryant,  11  Vin.  Abr.  88,  pi.  court  say  that  "  the  administration,  given 

25 ;  Hargrave*8  Law  Tracts,  475.     See  by  the  statute  to  the  husband  who  survives 

also,  the  other  cases  reported  in  the  Ap-  the  wife,  cannot  be  necessary  to  entitle 

pendix  to  2  Haggard.  him  to  the  beneficial  use  of  what  he  re- 

(m)  Cart  v.  Recs,  cited  in  Squib  v.  covers.  It  merely  confers  a  right  to  sue 
Wyn,  1  P.  Wms.  381 ;  Humphrey  v.  Bui-  for  her  choses  in  action,  and,  if  he  can  ob- 
len,  1  Atk.  458;  S.  C.  11  Vin.  Abr.  86;  tain  them  without  suit,  his  title  is  as  per- 
Elliott  V,  Collier,  3  Atk.  526 ;  S.  C.  1  Ves.  feet  as  though  he  had  taken  letters  of  ad- 
sen.  15 ;  1  Wils.  168.  [Partington  v.  Atty.  ministration."  This  case  also  Inys  it  down 
Gen.  L.  B.  4  H.  L.  100,  109  ;  Bellows  J.  as  settled,  that  the  right  of  administration 
in  Weeks  v.  Jewett,  45  N.  H.  540 ;  Clark  follows  the  right  to  the  estate.  The  same 
V,  Clark,  6  Watts  &  S.  85 ;  Williams's  Ap-  general  doctrine  is  recognized  in  other 
peal,  7  Penn.  St.  260 ;  Happiss  v.  Eskridge,  cases.  See  McKee  v,  McKee,  8  B.  Mon. 
t  Ired.  £q.  54 ;  Allen  v.  Wilkins,  3  Allen,  461 ;  Coleman  v,  Hallowell,  I  Jones  Eq. 
821.  It  is  held  that  the  interest  of  the  hus-  (K.  Car.)  204;  Bellows  J.  in  Weeks  t7. 
band  is  such  that  if  he  obtains  possession  Jewett,  45  N.  H.  541.] 
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In  a  modem  case,  (n)  Sir  John  NichoU  adverted  to  the  incon- 
venience of  this  rule  of  granting  administration  to  those  who 
have  no  beneficial  interest,  and  its  defiance  of  all  principles ;  and 
added  that  he  felt  inclined,  if  the  point  should  come  before  the 
court  in  a  contested  form,  to  send  it  up  to  the  court  of  delegates 
for  a  deliberate  reconsideration.  If  the  persons,  who,  at  the  time 
of  the  wife's  death,  were  her  next  of  kin,  die  before  the  grant  of 
administration,  it  has  always  been  held  that  the  court  may  exer- 
cise its  discretion,  and  grant  administration  to  the  party  who  has 
the  interest,  (o) 

And  in  a  subsequent  case  (j?)  that  learned  judge  granted  ad- 
but  by  the  ministration  de  bonis  nan  of  a  feme  covert  to  the  repre- 
pnictiM,  if  sentatives  of  the  husband,  ( />^)  an  appearance  having 
wtydoes  ^^°  entered,  and  administration  prayed  by  the  next  of 
not  belong  kin  of  the  wife,  and  observed,  that  he  should  have  done 
ihaii  be  the  same  if  the  husband  had  not  taken  out  administra- 
te bun-  tion,  unless  it  could  be  shown  that  he  had  not  the  interest, 
^ntl™^  but  that  the  property  belonged  to  the  wife's  next  of  kin. 
^^®=  And  the  learned  judge  desired  that  it  might  be  under- 

stood in  the  registry  that  this  was  to  be  the  rule  for  the  future, 
unless  special  cause  to  the  contrary  be  shown.  (7)  But  if  the 
next  *of  kin  are  entitled  to  the  beneficial  interest  (as  by  settle- 
ment), the  administration  is  still  to  be  decreed  to  them ;  because 
the  principle  is  that  the  grant  ought  to  follow  the  interest,  (r) 

(n)  la  tho  Goods  of  Gill,  1  Hagg.  341.  is  not  the  practice  to  make  a  subsequent 

(0)  In  the  Goods  of  Gill,  1  Hagg.  344.  grant  to  one  alone  of  co-administrators. 

{p)  Fielder  v.  Hanger,  3  Hagg.  769.  Secus,  as  to  co-executors,  In  the  Goods  of 

ip^)  [See  Hendrin  v.Colgin,  4  Munf.  Najler,  2  Robert  409. 

231 ;  Patterson  v.  High,  8  Ired.  £q.  52  ;  (r)  In  the  Goods  of  Pountney,  4  Hagg. 

Washington  t;.  Blunt,  8  Ired.  Eq.  253.  289;  [Fowler  v.  Kell,  14  Sm.  &  M.  68; 

(9)  [Bellows  J.  in  Weeks  v.  Jewett,  45  Hendrin  v,  Ck>lgin,  4  Munf.  231.    Where 

N.  H.  540,  541 ;    Judge  of  Probate  v.  the  personal  property  of  the  wife  was  so 

Chamberlain,  3  N.  H.  129.]    Administra-  settled,  by  a  deed  executed  before  mar- 

tion  of  the  effects  of  a  former  wife  was  re-  riage  and  duly  recorded,  that  upon  her 

fused  to  the  representatiyes  of  a  second  dying  intestate  in  her  husband's  lifetimei, 

wife  who  had  taken  out  administration  to  the  trustee  was  to  convey  the  same  to  her 

her  husband,  the  next  of  kin  of  the  hus-  legal  heirs,  it  was  held  that  her  nearest 

band  not  having  been  cited.  In  the  Goods  blood  relation  was  entitled  to  the  admin- 

of  Sowerby,  2  Curt.  852.     See  In  the  istration  of  her  estate  in  the  event  of  her 

Gk>ods  of  Bell,  1  Sw.  &  Tr.  288.    If  the  thus  dying,  in  preference  to  her  husband. 

husband*s  representatives  are  several  ad-  Bray  t;.  Dudgeon,  6  Munf.  132;  Ward  9. 

ministrators,  they  must  all  join  in  taking  Thompson,  6  Gill  &  J.  349 ;  Sheldon  v. 

ont  the  administration  to  the  wife;  for  it  Wright,  1  Selden,  497;  Owens  9.  Bates, 
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It  must  be  observed,  howeyer,  that  the  husband's  next  of  kin 
must  constitute  themselves  his  legal  personal  representatives  be- 
fore they  have  any  claim  to  administer  to  the  wife's  estate.  («) 

In  Gutteridge  v,  Stilwell,  (t)  Lord  Brougham  appears  to  have 
acted  inconsistently  with  this  doctrine.  In  that  case  there  was  a 
fund  in  the  court  of  chancery,  standing  to  the  separate  account  of 
a  married  woman,  whose  husband  survived  her  and  died  before 
administering  to  her  estate,  and  Sir  John  Leach  M.  R.  refused  to 
order  it  to  be  paid  to  the  wife's  legal  personal  representative,  on 
the  ground  that,  in  order  to  complete  the  title,  administration 
should  also  have  been  taken  out  to  the  estate  of  the  husband.  But 
on  a  renewed  application  to  Lord  Brougham,  his  lordship  made 
the  order,  observing,  that  he  came  to  this  determination  after  con- 
sulting the  judges  of  the  ecclesiastical  courts,  (u)  and  that  he  con- 
sidered it  impossible  to  look  beyond  the  admitted  personal  repre- 
sentative. 

However,  in  delivering  the  judgment  of  the  court  of  exchequer 
chamber  in  the  Attorney  General  v.  Partington,  (x^  Willes  J. 
said,  '^  We  can  only  treat  that  decision  (Gutteridge  v.  Stilwell) 
as  one  affecting  the  practice  of  the  *  court  of  chancery,  and  even 
so  regarded,  it  must  be  read  with  its  correction  by  Lord  Cotten- 
ham  in  Loy  v.  Duckett."  (y) 

It  appears  to  have  been  ruled  in  the  prerc^ative  court,  that 
where  the  husband  and  wife  are  drowned  in  the  same  ^   ^    ^ 
ship,  they  must  be  presumed  to  have  perished  at  the  and  wife 
same  moment  unless  proof  can  be  obtained  as  to  the  exact  the  same 
time  of  the  death  of  either,  (z)     At  all  events,  in  such  **"P' 

9  Gill,  463 ;  Patterson  v.  High,  8  Ired.  to  a  legacy,  he  might  still  sue  for  the  fand 

Eq.  52;  Hilbom  v,  Hester,  8  Ired.  Eq.  55 ;  out  of  which  the  legacy  was  to  be  paid 

Smith  i;.  Smith,  1  Texas,  621.]  on  the  strength  of  his  legal  title,  without 

(s)  In  the  Goods  of  Cranse,  1  Sw.  &  making  the  legatee  a  party ;  which  wonld, 

Tr.  146 ;  Attorney  General  v.  Partington,  in  fact,  be  administering  the  fnnd  in  the 

8  H.  &  C.  19d,  206  ;  [Partington  v.  Atty.  absence  of  the  owner.    See,  also,  Penning- 

Gen.  L.  R.  4  H.  L.  100,  109.]  ton  r.  Bnckley,  6  Hare,  459,  by  Wigram 

(0  iMy.  &K.486.  V.  C. 

(u)  See  Loy  v,  Dnckett,  1  Cr.  &  Ph.  (z)  In  the  Goods  of  Selwyn,  3  Hagg. 

312.  784;    1  Curt.  705;  [post,  464,  note  {q) ; 

(z)  3  H.  &  C.  206 ;  [L.  B.  4  H.  L.  100.]  Coye  v.  Leach,  8  Met.  371 ;  2  Kent,  434- 

(y)  iCr.  &Ph.  312.  His  lordship  there  437;  Phen^'s  TmsU,  L.  B.  5  Ch.  Ap. 
said  that  Sir  J.  LeacVs  view  was  more  139.]  But  see  Underwood  v.  Wing,  4De 
correct  than  Lord  Brougham's;  because  G.,  M.  &  G.  633;  poit,  pt.  iii.  bk.  iii. 
it  would  follow  from  Lord  Brougham's  ch.  ii.  §  y.  [p.  l^Oi  etseq.]  where  this  sub- 
that  even  where  an  executor  had  assented  Ject  is  more  Ailly  considered. 
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cases,  in  order  to  entitle  the  husband  to  the  wife's  property  it  most 
be  proved  that  he  survived  her ;  and  consequently  the  administra- 
tion thereof  must  be  granted  to  her  next  of  kin,  if  his  representa- 
tive cannot  give  any  such  proof,  (a) 

It  has  already  appeared  that  in  several  cases  a  feme  covert  may 
In  what  make  a  will ;  and  it  remains  to  consider  to  what  extent 
wSrof  the  ter  will  operates  as  a  bar  to  the  husband's  right  to  be 
oontroT&e  ^®^  administrator.  If  the  wife  by  her  husband's  agree- 
^•"htto^-  °^®^*  ^^  empowered  to  make  a  general  will,  disposing  of 
mmister:  her  whole  estate,  the  husband's  right  will  be  barred  by 
her  exercise  of  such  power;  and  though,  strictly  speaking,  the  in- 
strument executed  under  such  circumstances  by  the  wife  is  no  will, 
but  rather  an  appointment  which  Ib  to  operate  in  equity,  the  com- 
mon law  courts  vnll  not  interfere  in  favor  of  the  husband.  (6) 
But  if  she  be  empowered  by  her  husband  to  dispose  by  will  of  part 
of  her  estate  only,  as  where  by  articles  before  marriage  it  was 
agreed  that  the  wife  should  have  power  to  make  a  will,  and  dis- 
pose of  her  *  leasehold  estate ;  or  where  her  will  affects  the  property 
to  which  she  is  entitled  for  her  separate  use,  or  that  which  she  has 
in  auter  droits  as  executrix  of  a  third  party ;  in  all  such  cases  pro- 
bate must  be  limited  to  the  particular  property  which  passes  by 
such  will,  and  administration  of  the  other  part  of  her  property 
(which  is  called  an  administration  cceterorum)  must  be  granted  to 
the  husband.  (<?)  And  where  9,  feme  covert  has  a  power 
she  makes  to  dispose  of  her  estate  by  will,  which  she  executes,  but 
appoinuno  without  appointing  an  executor,  it  has  been  held  that 
adminiB-'  administration  should  be  granted  to  the  husband  cwn 
Stoflwnlto*  teBtamevto  annexo.  (d)  But  the  practice  in  the  r^istry 
?*H^  of  the  prerogative  court  has  been,  notwithstanding,  to 
pinted  to  make  such  grants,  not  to  the  husband  but  to  the  persons 
b^d,*^  having  the  interest  under  the  will,  the  rule  being  that 
^"^^  •        the  grant  should  follow  the  interest,  (e)   And  it  has  been 

(a)  Satterthwaite   v,  PoweU,  1    Cnxt.  2  ^Robert  397.    [And  not  a  limited  ad- 

705 ;  In  the  Goods  of  Wheeler,  31  L.  J.,  ministration  to  the  legatees  under  the  ap- 

P.  M.  &  A.  40 ;  past,  pt.  i.  bk.  v.  eh.  xii.  pointment,  the  effect  of  which  would  be, 

§  I.  [p.  464.]  that  if  the  deceased  left  other  property, 

(6)  Rex  9.  Bettesworth,  2  Stra.  1111.  a  further  administration,  t. «.  a  general  ad- 

(c)  Rex  V.  Bettesworth,  2  Stra.  891,  ministration  to  the  husband,  would  be  req- 

1118;  Stevens  v.  Bagwell,  15  Yes.  139.  ubite.  IJarman  Wills  (3dEng.ed.),25.] 

((f)  Ross  V.  Ewer,  3  Atk.  160 ;  Salmon       (e)  See  accord.  In  the  Qoods  of  Baikj, 

▼.  Hajs,  4  Hagg.  386 ;  Dempsey  v.  King,  2  8w.  &  Tr.  135. 
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lately  held  by  Dr.  Lushington,  that  it  is  not  true,  as  a  general 
proposition,  that  the  husband  has  a  right  to  the  administration, 
but  that  such  a  grant  is,  according  to  circumstances,  discretion- 
ary. (/)  If  9,  feme  covert  has  a  power  to  dispose  of  certain  per- 
sonal property  by  her  will,  but  no  power  to  make  an  executor,  and 
she  makes  a  will,  disposing  of  such  property,  and  appointing  an 
executor,  the  court  will  grant  to  the  executor  an  administration 
with  the  will  annexed,  limited  to  that  property,  and  decree  a  gen- 
eral administration  cceterorum  honorum  to  her  husband.  (^) 

If  the  wife  be  executrix  to  another,  and  dies  intestate,  then,  as 
to  the  goods  which  she  had  in  that  capacity,  administra-  adminis- 
tioh  must  not  be  granted,  generally  speaking,  to  her  when  wif« 
*  husband.  (A)     In  fact,  in  this  case,  the  administration  {Ji®^*f  ^. 
is  not  of  the  goods  of  the  wife  but  de  bonis  non  of  her  other, 
testator  cum  testamento  annexe.     Consequently,  the  administra- 
tion must  be  granted  according  to  the  rules  established  with  re- 
spect to  that  species  of  grant,  which  will  be  explained  in  the  sub- 
sequent chapter,  (i) 

The  subject  now  proceeds  to  the  right  of  the  widow  of  the 

and  next  of  kin  under  the  statutes.    And  first,  as  to  the  JJfdo^: 

right  of  the  widow,  the  stat.  21  Hen.  8,  c.  5,  s.  3,  di-  ^he  ordi- 

rects  that  the  ordinary  shall  grant  administration  "to  ^JJJ^^Jf 

the  widow  or  the  next  of  kin  or  to  both  "at  his  discre-  ministran 

r  tion  to  her 

tion.  (y)     Therefore,  where  it  was  moved  for  a  man-  or  next  of 

(/)  Brenchlej  v.  Lynn,  2  Robert.  441.  enlarge  the  power  of  the  court  in  snch  a 

See,  also,  In  the  Goods  of  Dawson,  2  case.    In  the  Goods  of  Browning,  2  Sw. 

Robert.  135 ;  S.  C.  7  Notes  of  Gas.  317.  &  Tr.  634.    Bat  see   In  the  Goods  of 

When  it  is  refused  to  the  hnsband,  he  Gmndy,  L.  R.  1  Pv  &  D.  459.     [Tho 

may,  if  neoessarj,  take  a  cceterorum  grant,  statute  of  21  Hen.  8,  c.  5,  which,  in  rela- 

2  Robert.  441.  tion  to  persons  entitled  to  administration, 

(g)  Boxley  v.  Stnbbington,  2  Gas.  temp,  is  the  same  as  the  Pennsylvania  act  of 

Lee,  537.  1832,  places  the  widow  and  next  of  km 

(A)  Smith  V.Jones,  Bnlstr.  45;  Jones  on  the  same  platform.    The  widow  is  not 

V.  Roe,  W.  Jones,  176;  Anon.  3  Salk.  21.  placed  in  a  class  by  herself,  and  as  such 

(t)  Sections  1,  2.  entitled  to  the  administration  of  the  es- 

{j)  The  court  is  precluded  by  this  stat-  tate.     Under  the  construction  given  to 

ute  from  making  a  joint  grant  to  a  widow  the  above  Pennsylvania  act,  the  ordinary 

and  one  of  the  persons  entitled  in  distri-  or  register  grants  administration  of  the 

bution  (but  not  next  of  kin),  even  with  effects  of  the  husband  to  the  widow,  or 

the  consent  of  the  next  of  kin,  and  of  all  next  of  kin,  or  he  may  grant  it  to  either 

the  other  persons  entitled  in  distribution,  or  both,  at  his  discretion.    If  the  widow 

and  the  73d  section  of  the  court  of  pro-  renounces    administration,   it    shall    be 

bate  act,  1857  (see  past,  446),  does  not  granted  to  the  children,  or  other  next  of 
vou  I.                        81  [416] 
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kin,  or  to     damuB  to  the  official  of  the  Bishop  of  Gloucester  to  com- 

jotnUy:        mit  administration  to  the  widow  of  an  intestate,  the 

kin,  in  preference  to  strangers  or  even  to  ters ;  seventh,  his  grandchildren  ;  eighth, 
creditors.     The  discretion  given  to  the  any  of  the  next  of  kin  who  would  be  en- 
register  is  limited  to  a  selection  from  those  titled  to  share  in  the  distribution  of  the 
asking,  if  competent,  in  each  class  in  their  estate;  next,  to  the  creditors,  the  one  first 
order.    When  the  widow  renounces  her  applying,  if  otherwise  competent,  to  have 
right  to  administer,  it  is  the  duty  of  the  the  preference.    2  R.  S.  (New  York)  74, 
register  to  select  from  the  children,  or  §27;  as  amended,  Laws,  1 863,  c  862,  §  3  ; 
next  of  kin,  a  person  or  persons  compc-  Laws,  1867,  c.  782,  §  6.    A  widow  having 
tent  to  perform  the  duties  of  administra-  consented  to  join  a  stranger  with  her  in 
tion,  preferring  males  to  females.    It  has  the   administration,    cannot    revoke    the 
never  been  understood  that  the  widow  or  consent.     Williams's  case,  1   Tuck.  (N. 
next  of  kin,  or  both  combined,  having  Y.),  Sur.  8.    In  a  case  where  the  widow 
the  greatest  stake  in  the  estate,  can  pass  renounced  her  right    to  administer   her 
by  any  one  of  the  children,  or  next  of  husband's  estate,  and  recommended  an- 
kin,  competent  and  willing  to  take,  and  other  person,  all  the  children  being  mi- 
vest  the  appointment  in  a  stranger.    Hog-  nors,  it  was  held  that  the  surrogate  had 
ers  J.  inMcGlcUan's  Appeal,  16  Penn.  St.  jurisdiction  to  appoint  such  person  with- 
110,  115;  Williams's  Appeal,  7  Penn.  St.  out  citing  the  next  of  kin.      Sheldon  v. 
288.    And  so  in  Massachusetts,  adminis-  Wright,  1  Selden,  497.    In  Kentucky  the 
tration  of  the  estate  of  an  intestate  may  court  may,  at  the  request  of  the  widow, 
be  granted  to  his  widow,  or  next  of  kin,  or  associate  with  her  a  stranger  in  blood  to 
both,  as  the  probate  court  shall  deem  fit ;  the  intestate,  in  the  administration,  even 
and  if  they  do  not  either  take  or  renounce  against  the  objection  of  the  blood   rela- 
the  administration,  they  shall  if  resident  tions.     Shropshire  v.   Withers,  5   J.  J. 
within  the  county,  be  cited  by  the  court  for  Marsh.  210.    In  Mississippi,  only  husband 
that  purpose.    Genl.  Sts.  c.  94,  s.  1,  clause  or  wife  and  distributees  have  a  legal  right 
*' First ; "  Cobb  v,  Newcomb,  19  Pick.  336.  to  administer;  the  appointment  of  others 
In  order  to  be  effectual  such  renuncia-  is  within  the  discretion  of  the  court.  Byrd 
tion  must  be  recorded  in  the  probate  court,  t;.  Gibson,  1  How.  (Miss.)  568.    A  son  in 
Arnold  v.  Sabin,  1   Gush.  525,  529.    If  that  state  will  be  removed  from  the  ad- 
ihere  be  no  fit  person  among  the  next  of  ministration  and  the  widow  appointed  in 
kin  to  take  administration,  either  alone,  his  place  if  she  makes  application.    Muir- 
or  jointly  with  the  widow,  she  is  exclu-  head  v,  Muirhead,  6  Sm.  &  M.  451.    A 
Btvely  entitled  to  it.  M'Gooch  v.  M'Gooch,  mere  parol  renunciation  will  not  be  a 
4  Mass.  348.    But  a  renunciation  of  her  waiver  of  her  right    Muirhead  v.  Muir- 
claim  by  the  widow  does  not  give  her  a  head,  supra.    Under  the  Alabama  Code, 
right  to  nominate  another  person,  to  the  after  fifteen  days  from  the  time  when  the 
exclusion  of  the  next  of  kin.    Cobb  v.  death  is  known,  there  may  be  appointed 
Newcomb,  19  Pick.  336,  337 ;  post,  417,  the  husband  or  widow,  or  if  he  or  she 
note  (o).    In  New  York  the  widow  has  relinqubh,  the  next  of  kin,  or  if  they  also 
the  first  claim  to  the  administration  in  a  relinquish,  the  largest  creditor,  and  if  he 
class  by  herself.    The  right  to  administra-  also  relinquishes,  any  other  person ;  and 
don  in  this  state  belongs  to  the  relatives  either  of  those  entitled,  who  do  not  claim 
of  the  deceased,  who  would  be  entitled  to  the  right  within  forty  days  from  the  time 
succeed  to  his  personal  estate,  in  the  fol-    the  death  is  known,  is  deemed  to  have 
lowing  order.    First,  his  widow ;  second,  relinquished.    Curtis  9.  Williams,  33  Ala. 
his  children  ;  third,  his  father ;  fourth,  his  570;  Curtis  v.  Burt,  34  Ala.  729;  For- 
mother;  fifth,  his  brothers;  sixth,  his  sis-  rester  v,  Forrester,  37  Ala.  398.] 
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court  refused  the  motion,  saying,  that  it  would  be  to  deprive  the 
ordinary  of  his  election  in  granting  it  to  her,  or  the  next  of  kin.  (i) 

The  statute  further  directs  the  ordinary,  in  his  discretion,  to 
grant  administration  to  both  the  widow  and  the  next  of  admini»- 
kin ;   and   it   has  been  held  that  the  grant  may  be  to  may^bo 
them  both  jointly,  or  both  separately,  by  committing  fhp^'^oth 
several  administrations  of  several  parts  of  the  goods  of  {^'"jj'^  °^ 
the  intestate,  (l)     Thus,  in  a  case  where  a  man  died  in-  rateiy: 
testate,  leaving  a  wife  and  brother,  the  ordinary  granted  the  ad- 
ministration of  some  particular  debts  to  the  brother,  and  of  the 
residue  to  the  wife ;  and  a  mandamus  was  moved  for,  to  *  grant 
administration  to  the  wife.    But  by  the  court :  The  ordinary  may 
grant  administration  to  the  brother  as  to  part,  and  to  the  wife  for 
the  rest ;  in  which  case  neither  can  complain,  since  the  ordinary 
need  not  have  granted  any  part  of  the  administration  to  the  party 
complaining.     But  if  the  intestate  leave  a  bond  of  lOOZ.,  the  or- 
dinary cannot  gi*ant  administration  of  60?.  to  one  person  and  50Z. 
to  another,  because  this  is  an  entire  thing,  (rn) 

But  the  court  prefers  a  sole  to  a  joint  administration, 

^vj  -  »   '    ^  Ai.  1  the  election 

(n)  and  never  forces  a  joint  one.    And  in  modern  prac-  of  the 
tice  the  election  of  the  judge  is  in  favor  of  the  widow,   favor  of*" 
under  ordinary  circumstances,  (o)     But  the  court  has  ^^'^^^^^^^ 

(k)  Anon.  1  Stra.  525.  is  boand  bj  the  repunciation  only  in  case 

(l)  1   Roll.   Abr.  tit.  Exor.  D.  pi.  1,  such    person    is    appointed.    McClellan's 

p.  908 ;  4  Burn  E.  L.  361,  Phillimore's  ed.  Appeal,  16  Penn.  St.  110,  116.    A  renun- 

(m)  Fawtrjr  v.  Fawtrj,  1   Salk.  36 ;  S.  ciation  bj  the  widow  gives  her  no  right  to 

C.  bat  not  S.  P.  1  Show.  351.  nominate  another  person  to  the  exclusion 

(n)  Where  a  joint  grant  is  made  to  the  of  the  next  of  kin.    Cobb  v.  Newcomb,  19 

widow  and  one  of  the  next  of  kin,  all  the  Pick.  337  ;  M'Beth  v.  Hunt.  2  Strobh.  335. 

other  next  of  kin  most  consent  that  the  The  right  to  administer  is  personal,  and 

grant  shall  be  so  made.    In  the  Goods  of  cannot  be  exercised  by  nominating  a  third 

Newbold,  L.  R.  1  P.  &  D.  285.  person ;  Redfleld  L.  &  Pr.  Sur.  Cts.  159 ; 

(o)  Stretch  v.  Pynn,  1  Cas.  temp.  Lee,  Matter  of  Root,  5  N.  Y.  Leg.  Obs.  449  ; 
80;  Qoddard  v.  Goddard,  3  Phillim.  638.  Matter  of  Ward,  6  N.  Y.  Leg.  Obs.  Ill  ; 
Sec,  also,  Atkinson  t;.  Barnard,  2  Phillim.  or  hy  delegation  ;  Georgetown  College  v. 
317.  But  administration  of  the  effects  of  Brown,  34  Md.  450.  See,  as  to  the  mode 
a  domiciled  Scotchman  was  lately  granted  of  renouncing  administration,  Arnold  v, 
to  the  brother  (the  next  of  kin  of  the  de-  Sabin,  1  Cush.  525,  529 ;  Genl.  Sts.  Mass. 
ceased)  without  citing  the  widow,  a  similar  o.  94,  s.  I,  clause  "First."  As  to  the  va- 
grant having  already  been  made  in  Scot-  lidityof  an  agreement  to  transfer  the  right 
land.  Li  the  Goods  of  Rogerson,  2  Curt,  to  administer  on  an  estate  for  a  conaider- 
656.  [Where  a  widow  releases  or  re-  ation,  see  Brown  v.  Stewart,  4  Md.  Ch. 
nounces  her  right  to  administer  in  fiivor  of  368 ;  Bassett  v.  Miller,  8  Md.  548 ;  Bowers 
a  particular  person  designated  by  her,  she  v.  Bowers,  26  Penn.  St  74.] 
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always  held  that  administration  may  be  granted  to  the  next  of  kin, 
and  the  widow  be  set  aside  upon  good  cause  ;  (j?)  for  instance,  if 
she  has  barred  herself  of  all  interest  in  her  husband's  personal  es- 
tate by  her  marriage  settlement,  (9)  or  where  she  is  a  lunatic,  (r) 
or  where  she  has  eloped  from  her  husband,  or  cohabited  in  his  life- 
time with  another  man,  (s)  or  has  lived  separate  from  her  hus- 
band, (t)  But  the  circumstance  *  of  the  wife  having  married 
again  is  no  valid  objection,  (u)  However,  if  the  deceased  left  chil- 
dren, one  of  whom,  supported  by  the  rest,  applies  for  administra- 
tion, the  second  marriage  might  induce  the  court  to  prefer  the 
child,  (x) 

A  divorce  Where  the  intestate  had  married  a  first  wife  in  Den- 
ac«>rdjng     mark,  both  parties  being  domiciled  there,  from  whom  he 

law  ai-  was  divorced  by  a  contract  of  separation  and  other  pro- 
lowed  in  a  ,,  .*.  i>  »        1  .    •         •• 

anestionof  ceedings  amounting  to  a  divorce  a  mncmo  matnmontt 
S^      according  to  the  Danish  law,  and  then  married  a  second 

MGond  ^  *  ^^®  5  "^^^^  second  wife  was  allowed  by  the  prerogative 

^>^e*  court  to  take  out  administration  to  the  husband,  (y) 

wife  di-  If  a  wife  has  been  divorced  a  mensa  et  thoro^  for  adul- 

menta  tt  tery,  ou  her  part,  she  forfeits,  it  should  seem,  her  right 


tkoro. 


to  the  administration,  (z) 


Of  the  I^  i^ow  becomes  necessary  to  inquire,  who  are  the 

ni^'of  ^*   "  °®^*^  ^^^  ™^^  lawful  friends,"  and  the  *«  next  of  kin," 
icin:  entitled  to  the  grant  of  the  administration  under  the 

Wlio  are       statutes, 
the  next  of 

kin  en-        Lord  Coke  describes  them  to  be,  "  the  next  of  blood  who 

{p)  See  accord.  In  the  Goods  of  Ander-  the  committee  of  a  lunatic  widow  entitled 

ion,  3  Sw.  k  Tr.  489 ;  [Thornton  v.  Win-  preferably,  as  the  widow  herself  wonld  be, 

ston,  4  Leigh,  152.    In  Kentucky,  if  the  unless  good  cause  is  shown  by  the  next  of 

widow  be  a  resident  of  another  state,  that  kin. 

will  exclude  her  from  administering.  Bad-  («)  Fleming  v,  Pelham,  3   Hagg.  217, 

ford  V.  Radford,  5  Dana,  156.   So,  if  either  note  (6) ;  Conyers  v.  Kitson,  3  Hagg.  556. 

the  widow  or  any  other  party  is  evidently  (t)  Lambell  v.  Lambell,  3  Hagg.  568. 

unsuitable  to  discharge  the  duties  of  the  See  Chappell  v.  Ghappell,  3  Curt  429 ; 

trust,  they  are  not  entitled  thereto.  Steama  [Odiome's  Appeal,  54  Penn.  St.  175.  But 

V.  Fiske,  18  Pick.  24.]  see  Nnsz  v.  GiOTe,  27  Md.  391.] 

(q)  Walker  v.  Carless,  2  Gas.  temp.  (u)  Webb  v.  Needham,  1  Add.  494. 

Lee,  560 ;  [Manrer  v,  Maurer,  5  Md.  324.]  (x)  Webb  v.  Needham,  I  Add.  496. 

(r)  In  the  Goods  of  Williams,  3  Hagg.  (y)  Byan  v.  Ryan,  2  Phillim.  332. 

217;  In  the  Goods  of  Dunn,  5  Notes  of  {z)  Pettifer  v.  James,  Bunbury,  16;  In 

Caa.  97.    See,  howerer,  Alford  v,  Alford,  the  Goods  of  Davies,  2  Curt.  628. 
Dea.  &  Sw.  322,  where  Sir  J.  Dodson  held 
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are  not  attainted  of  treason,  felony,  or  have  any  other  titled  to  ad- 

'  •' '  •'  mimstra- 

lawful  disability."  (a)  tion  under 

It  may  here  be  observed,  that  it  is  an  established  prin-  utes. 
ciple  in  the  ecclesiastical  court,  that  the  right  to  the  administra- 
tion of  the  effects  of  an  intestate  follows  the  right  to  the  property 
in  them.  (&)  Whence  it  seems  to  follow,  that  all  the  cases  which 
have  decided  what  persons  are  next  of  kin  so  as  to  be  entitled  to 
a  share  of  the  intestate's  personal  estate  under  the  statute  of  dis- 
tribution, are  authorities  upon  the  question  as  to  what  parties  are 
next  of  kin  so  as  to  be  entitled  to  administration  under  the  stat- 
utes of  administration. 

*  It  has  been  laid  down,  that  the  statute  of  distribution  must  be 
construed  according  to  the  common  law.  (c)  Nevertheless  the 
more  modern  cases  seem  to  have  fully  established,  that  its  con- 
struction, as  to  the  proximity  of  degrees  of  kindred  at  least, 
shall  be  according  to  the  rules  of  the  civil  law.  ((2) 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these 
subjects  to  be  ^^viriculuin  penonarum  <ib  eodem  stipite  i^flniUon 
de9eendentiumy^  the  connection  or  relation  of  persons  de-  guinity. 
scended  from  the  same  stock  or  common  ancestor,  (e)     This  con- 
sanguinity is  either  lineal  or  collateral. 

Lineal  consanguinity  is  that  which  subsists  between  persons, 
of  whom  one  is  descended  in  a  direct  line  from  the  Lineal  con- 
other,  as  between  the  propositus  in  the  accompanying  ""fi^**"'/. 
table  of  consanguinity,  (6^)  and  his  father,  grandfather,  great- 
grandfather, and  so  upwards  in  the  direct  ascending  line ;  or  be 
tween  the  propositus  and  his  son,  grandson,  great-grandson,  and  so 

(a)  Hensloe'B  case,  9  Co.  39  6.  tion  cannot  be  taken  by  a  stranger  to  the 

(6)  By  Sir  John  Nicholl,  In  the  Goods  grant  of  administration,  on  the  ground  that 

of  Gill,  1  Hagg.  342.    [The  right  to  ad-  there  are  other  persons  whom  the  law  pre- 

ministration  is  predicated  npon  the  ground  fers.    Burton  v,  Waplea,  4  Harring.  73.] 

of  interest  in  the  estate,  either  as  an  heir,  (c)  Blackborough  v.  Davis,  1  P.  Wms. 

legatee,  next  of  kin,  or  creditor.    Ellmak-  50;  S.  G.  12  Mod.  616. 

er'sEstate,4  Watts,  34,  37;  Chapman  C.  (d)  Mentney   t;.  Petty,  Prec.    Chanc. 

J.  in  Hall  v,  Thayer,  105  Mass.  219,  224;  594;  Thomaa  v.  Ketteriche,  1  Yes.  sen. 

Sweesey  o.  Willis,  1  Bradf.  8ur.  495 ;  Red-  -333;  Lloyd  v.  Tench,  2  Yes.  sen.  214; 

field  L.  &  Pr.  Snr.  Cts.  159-161 ;  Leverett  Wallis  v.  Hodgson,  2  Atk.  117 ;  Lock  v. 

V.  Dismukes,  10  Geo.  98 ;  Bieber's  Appeal,  Lake,  2  Cas.  temp.  Lee,  420 ;  4  Burn  £. 

II  Penn.  St  157;  jM<f,462;  Thornton  v.  L.  543,  Phillimore's  ed. 

Winston,  4  Leigh,  152.    Administration  («)  2  Bl.  Com.  203. 

should  not  be  granted  to  one  whose  inter-  (t^)  [This  table  will  be  found  at  the  end 

ests  are  adverse  to  those  of  the  estate,  of  the  work.] 

Estate  of  Horn,  6  Phil.  (Pa.)  87.    Objcc- 
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downwards  in  the  descending  line.  Every  generation,  in  this 
lineal  direct  consanguinity,  constitutes  a  different  degree,  reckon- 
ing either  upwards  or  downwards.  The  father  of  the  propositus 
is  related  to  him  in  the  first  degree,  and  so  likewise  is  his  son ;  his 
grandsire  and  grandson  in  the  second;  his  great-grandsire  and 
great-grandson  in  the  third.  This  is  the  only  natural  way  of 
reckoning  the  degrees  in  the  direct  line ;  and  therefore  universally 
obtains,  as  well  in  the  civil  and  canon  as  in  the  common  law. 
This  lineal  consanguinity,  it  may  be  observed,  falls  strictly  within 
the  definition  of  vincyium  per$onarum  ah  eodem  stipite  descenden- 
tium;  since  lineal  relations  are  such  as  descend  one  from  the 
other,  and  both  of  course  from  the  same  common  ancestor.  (/) 

*  Collateral  kindred  answers  to  the  same  description  ;  collateral 
Collateral     relations  agreeing  with  the  lineal  in  this,  that  they  de- 

consan-  i  i.  .  . 

gainity.  scend  from  the  same  stock  or  ancestor ;  but  differing  in 
this,  that  they  do  not  descend  one  from  the  other.  Collateral 
kinsmen  are  such,  then,  as  literally  spring  from  one  and  the  same 
ancestor  who  is  the  stirps^  or  root,  the  stipes,  trunk,  or  common 
stock,  from  whence  these  relations  are  branched  out.  As  if  John 
Stiles  has  two  sons,  who  have  each  a  numerous  issue ;  both  these 
issue  are  lineally  descended  from  John  Stiles  as  their  common  an- 
cestor; and  they  are  collateral  kinsmen  to  each  other,  because 
they  are  all  descended  from  this  common  ancestor,  and  all  have 
a  portion  of  his  blood  in  their  veins,  which  denominates  them 
eonsanguineoB.  (^) 

It  must  be  carefully  remembered,  that  the  very  being  of  col- 
lateral consanguinity  consists  in  this  descent  from  one  and  the 
same  common  ancestor.  Thus,  Titius  and  his  brother  are  related ; 
why  ?  because  both  are  derived  from  one  father.  Titius  and  his 
first  cousin  are  related ;  why  ?  because  both  are  descended  from 
the  same  grandfather;  and  his  second  cousin's  claim  to  consanguin- 
ity is  this :  that  they  are  both  derived  from  one  and  the  same 
great-grandfather.  In  short,  as  many  ancestors  as  a  man  has,  so 
many  common  stocks  he  has,  from  which  collateral  kinsmen  may 
be  derived.  And  as  we  are  taught  by  Holy  Writ  that  there  is  one 
couple  of  ancestors  belonging  to  us  all  from  whom  the  whole  race 
of  mankind  is  descended,  the  obvious  and  undeniable  consequence 
is,  that  all  men  are  in  some  degree  related  to  each  other.  (K) 

{/)  2  Bl.  Com.  203.  (A)  2  Bl.  Com.  205. 

(g)  2  Bl.  Com.  204. 
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The  mode  of  calculating  the  degrees  in  the  collateral  line  for 
the  purpose  of  ascertaining  who  are  the  next  of  kin,  so  ^j^^^  ^^ 
as  to  be  entitled  to  administration,  conforms,  as  it  has  calculating 

•     ...ii  1    '  degrees  of 

been  above  observed,  to  that  of  the  civil  law,  and  is  as  cousan- 
follows :  to  count  upwards  from  either  of   the  parties  file  coU 
related  to  the  common  stock,  and  then  downwards  again  ^^'e™^^***®- 
to  the  other,  *  reckoning  a  degree  for  each  person,  both  ascending 
and  descending ;  (i)  or,  in  other  words,  to  take  the  sum  of  the 
degrees  in  both  lines  to  the  common  ancestor.  (A) 

In  the  annexed  table  of  consanguinity  (A^)  the  degrees  are  com- 
puted as  far  as  the  sixth.  It  may  be  useful  to  apply  some  examples 
from  it  to  the  rule  of  calculation  above  laid  down.  The  proposi- 
tus and  his  cousin-german  will  be  found  designated  in  the  table 
as  related  in  the  fourth  degree;  because,  following  the  rule  of 
computation,  from  the  propositus  ascending  to  bis  father,  is  one 
degree  ;  from  him  to  the  common  ancestor,  the  grandfather,  two ; 
then,  descending  from  the  grandfather  to  the  uncle,  three ;  and 
from  the  uncle  to  the  cousin-german,  four.  Again,  the  second 
cousin  of  the  propositus  will  be  found  described  in  the  table  as 
related  in  the  sixth  degree;  because,  from  the  propositus,  ascend- 
ing to  his  father  is  one  degree ;  from  his  father  to  his  grandfather, 

(t)  2  BI.  Com.  207  ;  Mentney  v.  Petty,  pretty  cIoBely  followed.    In  a  majority  of 

Free.  Chanc  593  ;  Toller,  88.  the  states  the  descent  of  real  and  personal 

(k)  lb.  and  Mr.  Christian's  note  to  2  property  is  to  the  same  persons  and  in  the 
Black.  207.  According  to  the  canon  law,  same  proportions,  and  the  regulation  is 
the  mode  of  computation  is  to  begin  at  the  same  in  substance  as  the  English  stat- 
the  common  ancestor,  and  reckon  down-  ntoof  distributions,  with  the  exception  of 
wards,  and  in  whatsoever  degree  the  two  the  widow,  as  to  the  real  estate,  who  takes 
persons,  or  the  more  remote  of  them,  is  one  third  for  life  only,  aa  dower.  The 
distant  from  the  common  ancestor,  that  is  half  blood  take  eqnally  with  the  whole 
the  degree  in  which  they  are  related  to  blood,  as  they  do  under  the  English  stat- 
each  other.  It  is  obvious  that  the  de-  ute  of-distributions.  Such  a  uniform  rule 
greea  by  this  calculation  are  fewer  than  in  the  descent  of  real  and  personal  prop- 
by  the  mode  of  the  civilians.  And  Sir  J.  erty  gives  simplicity  and  symmetry  to  the 
Jckyl,  in  Free.  Chanc.  593,  and  Lord  whole  doctrine  of  descent  The  English 
Hardwicke,  in  1  Vcs.  sen.  335,  attribute  statute  of  distributions,  being  founded  in 
the  establishment  of  the  mode  of  canonists  justice  and  on  the  wisdom  of  ages,  and 
to  this  circumstance ;  inasmuch  as  the  fully  and  profoundly  illustrated  by  a  series 
nearer  they  brought  the  relation,  the  of  judicial  decisions,  was  well  selected  as 
greater  was  their  trade  of  dispensations  of  the  most  suitable  and  judicious  basis  on 
marriage.  [''  The  distribution  of  personal  which  to  establish  our  American  law  of 
property  of  intestates  in  the  United  States  descent  and  distribution."  2  Kent,  426- 
has  undergone  considerable  modifications.  428,  and  the  notes.] 
In  many  of  them  the  English  statute  of  (k^)  [This  table  will  be  found  at  the  end 
distributions  as  to  personal  property  is  of  the  work.] 
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two  ;  from  his  grandfather  to  his  great-grandfather,  the  common 
ancestor,  three ;  then,  descending,  from  the  great-grandfather  to 
the  great-uncle  of  the  propositus,  four;  from  the  great-uncle 
to  the  great-uncle's  son,  five ;  from  his  great-uncle's  son  to  his 
second  cousin,  six.  It  will  be  observed  that  kindred  are  found 
distant  from  the  propositus  by  an  equal  number  of  degrees,  al- 
though they  are  relations  to  him  of  very  different  denominations. 
Thus,  a  granddaughter  of  the  sister,  and  a  daughter  of  the  intes- 
tate's *  aunt  (i,  e,  a  great-niece  and  a  first  cousin),  are  in  equal 
degree,  being  each  four  degrees  removed.  (T) 

In  the  further  consideration  of  this  mode  of  computing  prox- 
imity of  kindred,  and  the  rights  to  administration  derived  from 
it,  several  remarkable  distinctions  may  be  observed,  with  reference 
to  th(B  corresponding  rules  of  the  common  law  respecting  succes- 
sion to  inheritances. 

1st.  Relations  by  the  father's  side  and  the  mother's  side  are 
Relations  ^°  equal  degree  of  kindred ;  and,  therefore,  equally  en- 
b^  moth-  titled  to  administration  ;  for,  in  this  respect,  dignity  of 
eKtjuaiiy  en-  blood  gives  no  preference,  (m)  Hence  it  may  happen 
those  of       that  relations  are  distant  from  the  intestate  by  an  equal 

^  ''  number  of  degrees,  and  equally  entitled  to  the  adminis- 
tration of  his  effects,  who  are  no  relations  at  all  to  each  other. 

2dly.  The  half  blood  is  admitted  to  administration  as  well  as 
Half  blood  the  whole ;  (n)  for  they  are  kindred  of  the  intestate, 
dnded.  and  have  been  excluded  from  the  inheritance  of  land 
only  on  feudal  reasons.  Therefore,  the  brother  of  the  half  blood 
shall  exclude  the  uncle  of  the  whole  blood  ;  (<?)  and  the  ordinary 
mat/  grant  administration  to  the  sister  of  the  half  or  the  brother 
of  the  whole  blood,  at  his  discretion,  (p) 

(/)  Thomas  v.  Eetteriche,  1   Vcs.  sen.  wood  r.  Pace,  1  Vent.  424;  Lord  Win- 

333;  Thirtp.  Robinson,  cited  Ambl.  192.  Chelsea  v.  NorcIifitB,  1  Vem.  437;  S.  C.  S 

8o  a  first  cousin  twice  removed  is  in  the  Freem.  95 ;    Brown  v.  Farndcll,  Carth. 

same  degree  as  a  second  consin ;  for  thej  51 ;  Anon.  2  Vent.  317 ;  Janson  v.  Burj, 

are  both  in  the  sixth  degree  of  consan-  Bunb.   158;  Croke  v.  Watts,  2  Freem. 

gninity.    Silcoz  v.  Bell,  1  Sim.  &  Stn.  112;  Watts  v.  Crooke,  Show.  P.O.  103; 

301 ;  Lock  v.  Lake,  2  Cas.  temp.  Lee,  421.  Bnraet  v,  Mann,  1  Ves.  sen.  155  ;  [asUe, 

(m)  Moor  v.  Barham,  cited  in  Black-  421,  note  (k),] 

borongh  v.  Davis,  1  P.  Wms.  53.  (o)  Collingwood  r.  Pace,  1  Vcntr.  424. 

(n)  Smith  v.  Tracy,  1  Ventr.  323;  8.  (p)  Brown  v.  Wood,  Aleyn,  36;  8.  C. 

C.  1  Freem.  294;  T.  Jones,  93;  2  Ley.  Style,  74;  2  Bl.  Com.  505.    But  seejHMf, 

173 ;  1   Mod.  209 ;  2  Mod.  204 ;  3  Keb.  426. 
601,  620,  669,  730,  776, 806,  831 ;  ColUng- 

[422] 


CH.  n.  §  I.]    TO  WHOM  THEY  SHOULD  BE  GRANTED.  489 

8dly.  As  younger  children  must  stand  in  the  same   primogeni- 
d^ree  of  kindred  as  the  eldest,  primogeniture  can  give   n"™,'^^^^ 
no  right  to  preference  in  the  grant  of  administration,  (q)   preference. 

*  4thly.  The  right  to  administration  will  follow  the  proximity  of 
kindred,  though  ascendant ;  and,  therefore,  when  a  child   Th«  n«ht 
dies  intestate,  without  wife  or  child,  leaving  a  father,   ants: 
the  father  is  entitled  to  the  administration  of  the  personal  effects 
of  the  intestate  as  next  of  kin,  exclusive  of  all  others,  (r)   of  the 
Indeed,  anciently,  that  is,  in  the  reign  of  Henry  1,  a  ^*^®'- 
surviving  father  could  have  taken  even  the  real  estate  of  his  de- 
ceased child.  (%)     But  this  law  of   succession  was   altered  soon 
afterwards ;  for  we  find   by  Glanville,  that  in  the  time  of  King 
Henry  2,  the  father  could  not  take  the  real  estate  of  his  deceased 
child,  the  inheritance  being  then  carried  over  to  the  collateral  line. 
And  it  was  subsequently  held  an  inviolable  maxim,  that  an  inher- 
itance could  not  ascend.     But  this  alteration  of   the  law  never 
extended  to  personal  estate,  (t)     So  with  respect  to  the  of  the 
mother,  if  a  child  dies  intestate  without  a  wife,  child,  or  ™^^*^«^' 
father,  the  mother  is  entitled  to  administration  ;  (u)  and  before  the 
statute  of  1  Jac.  2,  c.  17,  she  could  claim  as  next  of  kin  the  whole 
personal  estate ;   but  by  that  statute,  every  brother   and  sister 
shall  have  an  equal  share  with  her.  (v)     Again,  if  a  man   ptmd- 
dies  intestate,  leaving  no  nearer  relations  than  a  grand-   ^^^x^ 
father  or  grandmother,  and  an  uncle  or  aunt,  the  grand-  *^«  ""*^'*- 
father  or  grandmother,  being  in  the  second  degree,  though  ascen- 
dant, will  be  entitled  to  administration  to  the  exclusion  of  the 
uncle  or  aunt,  who  are  related  only  in  the  third  degree,  (x)     So 
a  great-grandmother  is  equally  entitled  as  an  aunt,  (y) 

*  However,  though  the  ecclesiastical  law  of  England  acknowl- 

(q)  Warwick  r.Grerille,!  Phillim.  124;  S.  P.  Collingwood  ».  Pace,  1  Vcntr.  424, 

but  see  post,  427.  by  Hale  C.  B. 

(r)  Ratcliffc's  case,  3  Co.  40  a;  Colling;  (v)  See  infra,  pt.  iii.  bk.  it.  ch.  i.  § 

wood  V,  Pace,  1  Ventr.  414 ;  Blackboroagh  iv. 

V.  Daris,  1  P.  Wms.  51.  (x)  Mentney  v.  Petty,  Prec.  Chanc.  593; 

(«)  Blackborougb  v.  DaTis,  1  P.  Wms.  Blackborongh  v.  Davis,  1  P.  Wms.  41 ;  S. 

60.  C.  1  Ld.  Raym.  686 ;  Woodroof  p.  Wink- 

(t)  1  P.  Wms.  51.    And  now,  by  stat.  3  wortb,  Prec  Cbanc.  527. 

&  4  W.  4,  c.  106,  s.  6,  every  lineal  ancestor  {tf)  Barton  r.   Sbarp,  cited  in   1   Ld. 

shall  be  capable  of  being  heir  to  any  of  his  Raym.  686 ;  I  P.  Wms.  45 ;  S.  C.  but  dif- 

issue.  ferently  reported  as  to  the  facts;  Lntw. 

(tt)  RatcliflTe's  case,  8  Co.  40  a,  where  1055  ;  Lloyd  v.  Tench,  2  Yes.  sen.  215,  by 

the  well-known  case  of  the  Dnchess  of  Strange  M.  R. 
Suffolk,  Bro.  Admor.  pi.  47,  was  denied. 
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edges  the  rights  of  ascendants  generally,  yet  it  does  not  recognize 
them  to  the  extent  of  the  civil  law,  according  to  which,  ascendants, 
of  whatever  degree,  shall  be  preferred  before  all  collaterals,  ex- 
cept in  the  case  of  brothers  and  sisters.  But  our  law  prefers  the 
next  of  kin,  though  collateral,  before  one,  who,  though  lineal,  is 
more  remote.  («) 

Sthly.  With  respect  to  the  right  to  administration,  those  in 
equal  degree  are  equally  entitled,  subject  to  the  discretion- 
rquaiiy  en-  ary  election  of  the  court,  whether  males  or  females,  (a) 
male?,  at  The  preference  of  males  to  females,  which  exists  in  the 
tio^n  or^the  successiou  of  inheritances,  seems  to  have  arisen  entirely 
court  from  the   feudal   law;  and  has  never  been  applied  to 

rights  respecting  personal  estate.  (A) 

Exceptions       It  remains  to  notice  certain  exceptions  to  the  rule  of 
to  the  rales  Computation,  above  stated,  of  the  proximity  of  kindred 
Sty  o7*'™    ^^^  consequent  right  to  administration, 
bfood:  1^1^  •pijQ  parents  of  an  intestate  are  as  near  akin  to 

Children  of    .  ,  \  #1  <■       1    •        1      /«  1 

intestate  Lim  as  liis  children  ;  for  they  are  both  in  the  nrst  degree, 
to^hu'^  but  in  our  law  children  are  allowed  the  preference,  (c) 
parenu:  ^^^  g^  ^^^  their  lineal  descendants  to  the  remotest  de- 
gree, (d) 

2d.  Where  the  nearest  relations,  according  to  the  above  corn- 
brother  to  putation,  are  a  grandfather  or  grandmother,  and  brothers 
father.  or  sisters  of  the  intestate,  although  these  are  all  related 
in  the  second  degree,  yet  the  latter  are  entitled  to  the  administra- 
tion to  the  exclusion  of  the  former,  (e) 

(z)  1  P.  Wms.  51,  by  Lord  Holt,  Stan-  fice  ceases  and  {roes  into  the  hands  of  her 

ley  V.  Stanley,  1  Atk.  458,  by  Lord  Hard-  husband.    See  Pistole  v.  Street,  5  Port, 

wickc.  64  ;    Ferp^uson   v.  Collins,  3  Enj^.   241  ; 

(a)  Brown  v.  Wood,  Aleyn,  36  j  S.  C.  Kavanangh  p.  Thompson,  16  Ala.  817.] 

Style,  74.  (c)  2  Bl.  Cora.  504.  But  by  this  prefer- 

(6)  But  see  post,  427;  [McClellan's  Ap-  cnce  it  is  not  to  be  andcrstood  that  they 

peal,  16  Penn.  St.  1 15  ;  antCf  416,  note  {j ) ;  are  not  considered  as  perfectly  equal  in  de- 

Sarkie's  Appeal,  2  Penn.  St.  159.    Under  gree  of  proximity.    Withy  v.  Mangles,  4 

the  statute  of  Kew  York,  males  are  pre-  Bear.  358;  S.  C.  in  Dom.  Proc  10  CI.  & 

f erred  to  females,  and  unmarried  women  Fin.  215. 

to  such  as  arc  married.    2  B.  S.  74,  §  28.  {d)  Carter  v.  Crawley,  Sir  T.  Raym.  500 ; 

The  preference  of  Kfeme  sole  to  a  married  Evelyn  v.  Evelyn,  Ambl.  192. 

woman  was  applied  to  a  ease  where  an  in-  (e)  Erelyn  v.  Evelyn,  3  Atk.  762 ;  S.  C. 

testate  lef^  two  daughters,  one  of  whom  Ambl.    191  ;    Winchelsea   v,   NorcliflT,    S 

was  married  and  the  other  not,  in  Smith  v.  Freem.  95 ;  S.  C.  1  Vem.  403 ;   2  Chanc. 

Young,  5  Gill,  197.    In  some  states  where  Bep.  374,  376;  Blackborough  v,  Davia,  1 

Kfeme  sole  administratrix  marries,  her  of-  P.  Wms.  45. 
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*  To  recapitulate,  in  the  first  place  the  children,  and  their  lineal 
descendants  to  the  remotest  degree;   and  on  failure  of  Re^^Bpitu- 
children,  the  parents  of  the  deceased  are  entitled  to  the  Nation. 
administration ;    then  follow  brothers  and  sisters,   then  grand- 
fathers and  grandmothers,  then  uncles  or  nephews,  great-grand- 
fathers and  great-grandmothers,  and  lastly  cousins.  (/) 

A  more  particular  discussion  of  some  parts  of  the  present  sub- 
ject will  be  found  in  a  subsequent  part  of  this  treatise,  where  the 
rights  of  the  next  of  kin  of  an  intestate,  under  the  statute  of  dis- 
tributions, are  considered.  (^) 

If  the  next  of  kin  is  a  married  woman,  and  renounces,  the 
CTant  is  made  to  the  husband ;  for  he  has  an  interest,   P'^!;^  of 

^  .  '    husband  of 

and  the  grant  must  follow  the  interest,  and  the  wife  can-  next  of  kin 
not,  by  renouncing,  deprive  her  husband  of  his  right  to  nounces. 
the  grant.  (A) 

Where  two  parties  contest  the  right  to  administration  before 
any  grant  has  been  made,  both  are  to  propound  their  parting 
interests,  and  to  proceed  pari  passu;  and  this  whether  ^he^rUrhuo 

the  mutual  interests  are  denied,  or  whether  an  interest  administra- 
tion before 

is  denied  and  a  will  opposed :  nor  does  the  rule  vary,   any  grant, 
whether  the  asserted  next  of  kin  are  in  the  same  or  dif-  ieed/oW 
ferent  degrees  of  relationship,  (i)     In  Waller  v,  Hesel-  ^*''***' 
tine,  (A)  the  prerogative  court  decided  that  the  question  concern- 
ing a  will  and  the  question  of  interest  between  the  crown  and  the 
next  of  kin,  must  all  go  on  together. 

Where  there  are  several  persons  standing  in  the  same  where 

degree  of  kindred  to  the  intestate,  the  statute,  we  have  JeveraT^ 

seen,  gives  the  ordinary  his  election  to  accept  any  one  or  jlf^qnai^" 

more  of  such  persons,  (i)     It  remains  to  inquire  *  by  degree: 

(/)  2  B1.  Com.  505.  it  woald  be  improper  to  grant  letters  to 

ig)  Post,  pt.  III.  bk.  IT.  ch.  i.  §  it.  him.    Ellmaker's  Estate,  4  Watts,  34.] 

(A)  Haynes  v.  Matthews,  1   Sw.  &  Tr.  (t)  Dabbs  v.  Chisman,  I  Phillim.  159. 

460.     [See  Leverett  v.  Dismukes,  10  Geo.  It  is  otherwise  when  a  party  is  in  the  pos- 

98.     But  the  husband  of  an  heir-at-law  session  of  the  administration.    See  post, 

is  not  entitled  as  a  matter  of  right  to  ad-  440,  note  (/). 

minibtration  cum  tettamento  annexo  upon  (k)  Cited    by   Sir  John  Nicholl  in  1 

the  estate  of  the  ancestor.    If  he  stand  in  Phillim.  159;  reported  1  Phillim.  170. 

the  position  of  a  litigant  against  the  inter-  (1)  By    rule    P.  B.    (Non*contentiou8 

eats  of  the  heirs  and  legatees  of  the  estate^  Business)  No.   28,  "  Where  administra- 
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what  principles  and  rales  of  practice  his  discretion,  in  making  such 
election,  has  been  guided  in  the  ecclesiastical  court. 

The  court  have  considered  it  their  first  duty,  to  place  the  ad- 
ministration in  the  hands  of  that  person  who  is  likely  best  to  con- 
vert it  to  the  advantage  of  those  who  have  claims  either  in  pay- 
ing the  creditors,  or  in  making  distribution ;  the  primary  object 
the  court  being  the  interest  of  the  estate,  (w)  But  where  there  is 
miniJtni?'  ^^  material  objection  on  one  hand,  or  reasons  for  prefer- 
tion  to  him  ence  on  the  other,  the  court,  in  its  discretion,  puts  the 
majority  administration  into  the  hands  of  that  person,  amongst 
hiterested  those  of  the  same  degree  of  kindred,  with  whom  the 
desire:  majority  of  parties  interested  are  desirous  of  intrusting 
the  estate,  (ri)  On  this  principle,  in  a  case  as  early  as  1678,  (o) 
it  was  decided  by  the  two  chief  justices,  the  chief  baron  et  aliiSy 
that,  where  the  deceased  left  four  grandchildren,  whereof  one  was 
of  age  and  the  other  three  minors,  the  administration  should  be 
granted  to  the  mother  as  guardian  to  the  three  durante  minore 
cetatBy  in  preference  to  the  grandchild  who  was  of  2Lge ;  because, 
since  the  new  statute  (22  &  23  Car.  2,  c.  10)i  which  entitled 
them  all  to  distribution,  the  interest  of  the  three  preponderated. 

tion  is  applied  for  by  one  or  some  of  the  of  the  next  of  kin,  when  they  decline  to 
next  of  kin  only,  there  being  another  or  exercise  their  right  to  administer.  Ell- 
other  next  of  kin  equally  entitled  thereto,  maker's  EsUte,  4  Watts,  84.  But  see 
the  registrars  may  require  proof  by  affi-  tmte,  417,  note  {o).  So  in  making  choice 
davit  or  statutory  declaration  that  notice  among  the  next  of  kin,  great  respect  ia 
of  such  application  has  been  given  to  such  paid  to  the  recommendation  of  those  per- 
other  next  of  kin.''  sons  who  have  the  most  interest  in  the 

(m)  Warwick   v.  Greville,  1    Phillim.  assets,  on  the    reasonable    presumption, 

125;  [Moore  v,  Moore,  1  Dev.  (K.  Car.)  that  those  who  have  the  greatest  interest 

352 ;  Taylor  v,  Delancey,  2  Caines  Cas.  to  increase  the  estate,  are  most  fit  to  ad- 

143;  Atkins  v.  McCormick, 4  Jones  (Law),  vise  as  to  the  administration.    Bogcre  J. 

274;    Shomo's   Appeal,    57    Penn.    St  in  McClellan's  Appeal,  16  Penn.  St.  110, 

356.]  115;    M'Beth  v.  Hunt,  2  Strobh.  335. 

(n)  Elwes  v,  Elwes,  2  Cas.  temp.  Lee,  And  so,  one  of  several  next  of  kin  in 

573 ;  Budd  v.  Silver,  2  Phillim.  115 ;  Wil-  equal  degree  who  has  the  greatest  interest, 

liams  V.  Wilkins,  lb.   101 ;  Warwick  v.  has  been  held  entitled  to  administration. 

Greville,  1  Phillim.  123 ;  Coppin  v,  Pil-  Horskins  v.  Morel,  T.  U.  P.  Charlt  69. 

Ion,  4  Hagg.  376 ;  [Mandeville  v,  Mande-  A  devisee  under  the  will  has  preference 

ville,  35  Geo.  243.]    However,  adminis-  to  the  next  of  kin,  who  has  no  beneficial 

tration  is  not  always  granted  to  the  ma-  interest  in  the  estate.    Jordan  v.  Ball,  44 

jority  of  interests.    Wetdrill  v,  Wright,  2  Miss.  194.] 

Phillim.  248.    See,  also.  In  the  Goods  of  (o)  Cartwright's    case,   1   Freem.  258. 

Stainton,  L.  R.  2  P.  &  D.  212.    [But  a  See,  also,  Sawbridge  v.  Hill,  L.  R.  2  P.  & 

register,  in  granting  letters  of  administrap  D.  219. 
tion,  is  bound  to  respect  the  nomination 
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But,  although,  when  the  contest  for  an  administration  is  be- 
tween two  persons  in  equal  degree  of  the  whole  blood,  whole 
the  general  rule  has  been  to  grant  it  to  that  person  in   u^j^f^. 
whom  *  the  majority  of   those  entitled  to  distribution  J-^J^f^ 
concur :  yet  that  rule  does  not  hold  when  the  contest  is  ^o°f 

•'  can  be 

between  one  of  the  whole  blood  and  one  of  the  half  proved: 
blood ;  for  in  that  case,  the  whole  blood  is  preferable  in  the  grant 
of  administrntion  to  the  half  blood,  though  the  majority  of  inter- 
ests concur  in  the  latter,  unless  material  objections  can  be  proved 
against  him  of  the  whole  blood.  (^) 

Primogeniture,  as  it  has  been  already  observed,  gives  no  right 
to  preference,  so  as  to  weigh  against  the  wish  of  the  primogeni- 
majority  of  interests;  yet  if  things  are  precisely  equal,  t**"- 
—  if  the  scale  is  exactly  poised,  being  the  elder  brother  would 
incline  the  balance,  (^q) 

Again,  by  the  practice  of  the  court,  a  son  has  the  preference  to 
a  daughter,  (9^)  unless  there  are  material  objections  to  son  pre- 
him.  (j^^)     And  it  has  been  held  not  enough  to  divest  daughter: 
him  of  that  preference,  to  show  that  he  has  intermeddled  with  the 
effects  of  the  deceased  without  competent  authority,  (r) 

Cceteris  paribuSy  a  man  accustomed  to  business  is  pre-  JJ^"?. 
ferred  by  the  court  to  be  administrator.  Cs)  business 

_  Dref erred  • 

The  fact  of  one  of  several  next  of  kin  being  also  a        ,  ,J. 

Y  next  of  kin 

creditor  is  rather  adverse  to,  than  in  favor  of,  his  being  also  cred- 
preferred  in  a  contest  for  the  administration,  (t) 

In  a  case  where  the  administration  was  contested  between  two 

(p)  Mercer  v.  Moorland,  2  Gas.  temp,  adolt  females  related  in  the  same  degree 

Lee,  499 ;  Stratton  v.  Linton,  31  L.  J.,  and  residing  in  the  state.    Wickwire  v» 

P.  M.  &  A.  48.    [Under  the  New  York  Chapman,  15  Barb.  302.] 

law,  relatives  of  the  whole  blood  are  pre-  (r)  Chittenden  v.  Knight,  2  Cas.  temp, 

ferred  to  those  of  the  half  blood.    2  R.  S.  Lee,  559.    The  rnles  that  males  are  to  be 

74,  §  28.]  preferred  to  females  is  not  so  stringent  as 

iq)  Warwick  v,  Qreville,  1  Phillim.  125 ;  the  rule  that  the  grant  will  follow  the 

S.  P.  as  to  an  elder  of  two  sisters,  Coppin  majority  of  interests.    Iredale  v.  Ford,  I 

V.  DiUon,  4  Hagg.  876.  Sw.  &  Tr.  805.    Again,  the  former  mle 

iq^)  [See  cmU,  416,  note  ( j) ;  Rogers  J.  may  be  met  bj  another  mle,  yis,  that  the 

in  McClellan's  Appeal,  16  Penn.  St.  115;  grant  will  be  made  priori  petetUi,  Cordeox 

Sargent  J.  in  Sarkie's  Appeal,  2  Penn.  St.  v,  Trasler,  84  L.  J.  N.  S.,  P.  M.  &  A. 

159.]  127  ;  S.  C.  29  Jar.  N.  S.  587. 

(9S)  [In  New  York,  male  relatives  of  the  (s)  Williams   v.    Wilkins,   2  Phillim. 

deeeased,  being  minors  and  not  residing  100. 

in  the  state,  have  not  a  right  to  be  ap-  (<)  Webb  v.  Needham,  1  Add.  494. 
pointed  administrators  in   preference  to 
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in  an  equal  degree  of  relationship,  one  of  whom  was  unobjection- 
nextofkin   able,  but  the  other  had  been  twice  a  bankrupt,  *the 

a  bank-  '  \ 

rupt.  court  granted  the  administration  to  the  former,  and  con- 
demned the  latter  in  costs,  (u) 

The  court  The  court  prefers  cceteris  paribus^  a  sole  to  a  joint  ad- 

soitttTa^  ministration,  because  it  is  much  better  for  the  estate, 

minLtra-  ^^^  more  conyenient  for  the  claimants  on  it,  since  the 

^**°-  administrators  must  join  and  be  joined  in  every  act ;  (x) 

forces  a  and,  d  fortiori^  the  court  never  forces  a  joint  adminis- 

minisu^^  tration  upon  unwilling  parties,  (y) 

don.  When  administration  has  been  once  committed  to  any 

When  ■D-,  *i»i  .1 

adminis-  01  the  next  of  kiu,  others,  even   m  the  same  degree  of 

once  ap-  kindred,  have,  during  the  life  of  the  administrator,  no 

anotherof  ^^^^  ^^  *  similar  grant ;  so  difiEerent  is  this  case  from  that 

"reTof*"  ^^  ^"  executor,  who  has  a  right  to  probate,  though  it 

kindred  has  been   already  taken  out  by  his  co-executor.     The 

cannot  .  .        •  •^        ,  .         »»  i- 

come  into  maxim,  "  qut  prior  est  tempore  potior  est  jure^  applies 
istration  °  in  the  former  but  not  in  the  latter  instance.  («)  But  a 
minufrafor  "^^*  ^^  ^^  ^^^  ^^  ^^^^  renounced  may,  upon  the  death 
is  dead.  of  the  party  appointed  administrator,  come  in  and  take 
administration  de  bonis  non,  (a) 

Where  a  person  entitled  to  administration  is  resident  in  a  for- 
eign  country,  the  court  will  expect  that  due  diligence 
party  en-  shall  be  uscd  to  givc  him  notice  of  the  application,  before 
adminia-  it  wiU  grant  administration  to  another  party.  Thus 
rlwident*  where  the  intestate  died  in  the  department  of  Oise  in 
abroad.  France,  leaving  a  widow  resident  there,  and  application 
was  made  for  administration  *  by  the  next  of  kin,  the  court  held 

(u)  Bell  V,  Timiswood,  2  Phillim.  22.  Iowa,  50.]    It  is  contrary  to  the  ordinary 

{x)  1  Phillim.  126;  Stanley  v.  Bemes,  practice  of  the  prerogative  court  of  Can- 

1  Ha^g.  222 ;  In  the  Goods  of  Nayler,  2  terbury  to  join  more  than  three  in  an  ad* 

Robert.  409;    ante,  412,  note  {q);    but  ministration;    but  where   fire    residuary 

see,  contra,  Jacomb  v,  Harwood,  2   Ves.  legatees  had  been  admitted  joint  adminis- 

sen.  267,  268 ;  post,  pt.  in.  bk.  i.  ch.  ii.  trators  by  the  court  of  York,  the  Forum 

iy)  Leggi^^t  V,  Leggatt,  1   Cas.  temp.  Domidlii,  a  limited  administration  was 

Lee,  348 ;  Bell  v.  Timiswood,  2  Phillim.  also  granted  to  the  same  parties  by  the 

22 ;  Dampier  v.  Colson,   2  Phillim.   55 ;  former  court    In  the  Goods  of  Blakelock, 

Coppin  u.  Dillon,  4  Hagg.  376 ;  Coe  v,  1  Hagg.  682. 

Hume,  4  Hagg.  398.     [But  the  probate  {z)  Toller,  98. 

court  has  power  to  appoint  an  additional  (a)  Skeffington  o.  White,  I  Hagg.  700, 

administrator  against  the  protest  of  one  702,  703 ;  2  Hagg.  686. 
already  appointed.    Read   v,  Howe,    13 
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that  service  of  the  decree  in  the  usual  manner  on  the  Royal  Ex- 
change was  insufficient.  (5) 

If  the  intestate  left  personal  property,  as  well  in  the  colonies 
as  in  this  country,  thec^rant  of  administration  obtained    . ,  .  . 
here  will  not  extend  to  the  colonies,  though  the  intestate  tration  of 

properly 

died  and  was  resident  here,  (c)   So  a  defendant  who  had  out  of  this 
been  arrested  in  Ireland,  by  a  writ  of  ne  exeat  regno  is-   *^**"°  ^' 
sued  out  of  chancery  there,  for  a  debt  due  to  an  intestate,  was 
discharged,  on  the  ground  that  the  plaintiif  had  not  obtained  ad- 
ministration in  that  country,  (c?) 

In  the  case  of  a  foreigner  dying  intestate  within  the  British  do- 
minions, it  should  seem,  that  if  no  question  is  raised,  the    .  ^  .  . 

•  11  ,     .    .  .  ,  .11  Adminis- 

court  will  grant  administration  to  the  person  entitled  to  tration  of 
the  effects  of  the  deceased,  according  to  the  law  of  his  of  a  for- 
own  country,  (e)     If  the  legal  title  be  disputed,  the  ®*8"®''- 
question  will  depend  on  the  fact  whether  the  deceased  was  domi- 
ciled within  the  British  dominions,  or  only  a  temporary  resident 
there.  (/) 

*  If  the  intestate  was  domiciled  in  a  foreign  country,  or  within 
the  king's  dominions  out  of  England,  and  left  assets  in  Adminis- 

^  ^  ...  o  '  tration  to  a 

this  country,  administration  must  be  taken  out  here,  as  person 
well  as  in  the  country  of  domicil.  (^)     But  if  he  left  no   out  of  this 

(6)  Goddard  r.   Cressonier,  3  Phillim.  art,  1  Curt  904.    See,  also,  In  the  Goods 

637.    The  same,  where  the  next  of  kin  is  of  Rogerson,  2  Curt.  656 ;  In  the  Goods 

resident  in   the  West  Indies.    Miller  v.  of  Hill,  L.  R.  2  P.  &  D.  89.    The  regular 

Washington,    3    Hagg.  277.      See  jxMtt  course  seems  to  be  that  the  ambassador 

441.  should  certif/  the  law  of  the  country  he 

(c)  Bum  V.  Cole,  Ambl.  416;   Atkins  represents.    In  the  Goods  of  Dormoy,  3 

V,  Smith,  2  Atk.  63,  by  Lord  Hardwicke ;  Hagg.  767. 

[Trecothick  v.  Austin,  4  Mason,  33.]   But  (/)  1  Add.  342 ;  and  see  ante,  366  et 

the  rights  of  such  an  administrator  will  seq.  and  injraf  pt.  iii.  bk.  iy.  ch.  i.  §  y. 

extend   to  the  propertj  there,  if  the  de-  Where  a  party  applies  for  administration, 

ceased  was  domiciled  here  ;  and  the  judge  as  the  agent  of  a  foreigner  resident  abroad, 

of  probate  in  the  colonies  ought  to  follow  and.  entitled  to  administration,  the  appli- 

the  English  grant.    See  antef  365.  cation  cannot  be  supported,  without  ex- 

{d)  Swift  V.  Swift,  I  Ball  &  Beat.  326.  hibiting  to  the  court  a  proper  authority 

(s)   In  the  Goods  of  Beggia,  1  Add.  from  the  person  so  entitled.  In  the  Goods 

840;  In  the  Goods  of  the  Countess  Da  of  the  Elector  of  Hesse,  1  Hagg.  93. 

Cnnha,  1  Hagg.  237.     Administration  of  {g)  See   ante,  361,  362 ;   Le  Briton  v, 

the  effects  of  a  deceased,  who  died  domi-  Le  Quesne,  2  Cas.  temp.  Lee,  261 ;  Attor- 

ciled  in  Scotland,  was  granted  to  a  party  ney  General  v.  Bouwens,  4  M.  &  W.  193 ; 

entiUed  to  them  according  to  the  Scotch  [Pinney  v,  McGregory,  102   Mass.  186, 

law,  on  proof  of  the  law  by  affidavit  from  189-193 ;  Taylor  v,  Barron,  35  N.  H.  494- 

a  Scotch  solicitor.    In  the  Goods  of  Stew-  497.    The  administration  granted  in  the 
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conntiy  of  assets  in  this  country,  the  court  of  probate  has  no  iuria- 
here.  diction  to  make  any  grant  of  administration  is  respect  of 

his  estate.  (Ji)  If  the  party  applying  for  administration  here  has 
akeady  obtained  a  grant  in  the  proper  court  of  the  country  where 
the  domicil  was,  it  should  seem  that  the  court  here,  generally 
speaking,  would  follow  that  grant,  (t)  But  if  an  original  admin- 
istration be  applied  for  here,  in  such  case,  whether  the  deceased 
were  a  British  subject,  or  an  alien,  since,  in  either  event,  the  dis- 
tribution of  his  personal  property  is  to  be  regulated  according  to 

country  of  the  domicil  of  the  deceased  is  leaving  estate  upon  which  administration 

the   principal    administration,  and    that  was  granted  in  the  state  of  his  domicilj 

granted  in  any  other  country  is  merely  an-  and  also  real  estate  in  Illinois,  might  cause 

ciliary  to  it.   Stevens  v.  Gaylord,  11  Mass.  administration  to  he  taken  out  in  lilinoia, 

256;   Fay  v.  Haven,  3  Met   109,  114;  a  claim  to  he  allowed,  and  the  real  estate 

Clark  v.  Clement,  33  N.  H.  567 ;  Merrill  to  be  sold  for  its  payment ;  and  that  it  was 

v.  New  England  Mat.  Life  Ins.  Co.  103  not  necessary  to  show  that  the  personal 

Mass.  245,  248 ;   Dawes  v.  Boylston,  9  estate  of  the  intestate  in  such  other  state 

Maas.  337 ;   Green  v,  Rugely,  23  Texas,  was  exhausted.    Rosenthal  v.  Remick,  44 

539 ;    Spraddling  v.  Pippin,  15  Missou.  HI.  202.] 

118;  Childress  v.  Bennett,  10  Ala.  751 ;  (h)  In  the  Goods  of  Tucker,  3  Sw.  & 
Adams  v.  Adams,  11  B.  Mon.  77 ;  Perkins  Tr.  585 ;  Evans  v.  Burrell,  28  L.  J.,  P.  M. 
V.  Stone,  18  Conn.  270 ;  Collins  v.  Bank-  &  A.  82 ;  In  the  Goods  of  Fittock,  32  L.  J., 
head,  1  Strobh.  (S.  Car.)  25 ;  post,  1663,  P.  M.  &  A.  157 ;  In  the  Goods  of  Coode, 
note  (A^),  1664,  note  (/^).  It  is  not  essen-  L.  R.  1  P.  &  D.  449  ;  [Miller  v.  Jones,  26 
tial  that  administration  should  be  taken  Ala.  247;  Crosby  v.  Leavitt,  4  Allen,  410; 
in  the  place  of  the  domicil  of  the  deceased  Grimes  v.  Talbert,  14  Md.  169 ;  Thumb  v. 
before  an  administrator  is  appointed  in  Gresham,  2  Mete.  (Ky.)  306 ;  Boughton 
another  state  or  country  where  adminis-  v.  Bradley,  34  Ala.  694;  Henderson  v. 
tration  is  necessary.  Stevens  v,  Gaylord,  Clarke,  4  Litt.  (Ky.)  277 ;  Jeffersonville 
11  Mass.  256;  Bowdoin  t;.  Holland,  10  R.  R.  Co.  v.  Swayne,  26  Ind.  477.  But 
Cush.  17;  Pinney  v,  McGregory,  102  Mass.  in  Alabama  it  is  only  when  the  intestate 
192, 193.  So  it  is  not  necessary  that  the  resides  out  of  the  state  that  the  existence 
will  of  a  non-resident  testator  should  be  of  assets  within  the  state  is  necessary  to 
proved  in  the  state  of  his  domicil,  before  give  the  probate  court  jurisdiction  to  ap- 
granting  administration  upon  estate  left  point  an  administrator.  Watson  v.  Col- 
by him  in  another  state.  Bowdoin  t;.  Hoi-  lins,  87  Ala.  587  ;  S.  C.  I  Ala.  SeL  Cas. 
land,  10  Cush.  17;  ante,  361,  note  (/>) ;  515.  See  Pinney  v.  McGregory,  102  Mass. 
Shephard  v.  Rhodes,  60  111.  301.  Admin-  186 ;  Estate  of  Harlan,  24  Cal.  182;  ante, 
istration  granted  in  one  state  on  property  291,  note  (o^).] 

there  situated  of  a  resident  of  another  (t)  See  ante,  862,  869,  370;  Yiesca  v, 

state,  is  not  impaired  or  abridged  by  pre-  D'Arambum,  2  Curt  277 ;  In  the  Goods 

yioos  grant   of   administration  in  such  of  Rogerson,  %  Curt.  656 ;  In  the  Goods 

other  state.    Henderson  r.  Clarke,  4  Litt  of  Henderson,  2   Robert.   144.     As   to 

(Ky.)  277 ;  Crosby  v.  Gilchrist,  7  Dana,  whether  the  court  will  grant  administrar 

206;   Pond  v.  Makepeace,  2  Met  114;  tion  limited  to  the  pendency  of  a  suit  in 

Moore  v.  Farmer,  5  T.  B.  Mon.  42.    It  the  foreign  court,  to  a  person  duly  «p- 

was  held  in  Illinois  that  a  citizen  of  an-  pointed  by  that  court,  see  In  the  Goods 

other  state,  in  which  an  intestate  died  of  Morgan,  2  Robert  415. 
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the  law  of  the  country  in  which  he  was  a  domiciled  inhabitant  at 
the  time  of  his  death,  (i)  it  appears  to  be  a  necessary  consequence 
that  the  grant  should  be  made  to  the  person  entitled  to  the  effects 
of  the  deceased  according  to  the  law  of  that  country.  (I) 

*  By  stat,  24  &  25  Vict.  c.  121,  s.  4,  "  Whenever  a  convention 
shall  be  made  between  her  majesty  and  any  foreign  state,   S*v'^t  * 
whereby  her  majesty's  consuls  or  vice  consuls  in  such   121. 
foreign  state  shall  receive  the  same  or  the  like  powers  jectsof  for- 
and  authorities  as  are  hereinafter  expressed,  it  shall  be  8ha"u?e?n 
lawful  for  her  majesty  by  order  in  council  to  direct,  and  {iffg™^^ 
from  and  after  the  publication  of  such  order  in  the  Lon-  minioiw 

,  and  there 

don  Gazette,  it  shall  be  and   is  hereby   enacted,   that  ahaii  be  no 

whenever  any  subject  of  such   foreign   state  shall   die  administer 

within  the  dominions  of  her  majesty,  and  there  shall  be  estates^ the 

no  person  present  at  the  time  of  such  death  who  shall  8u"h"for-' 

be  rightfully  entitled  to  administer  to  the  estate  of  such  eign  states 

,  ,  ,         may  ad- 

deceased  person,  it  shall  be  lawful  for  the  consul,  vice  minister. 
consul,  or  consular  agent  of  such  foreign  state,  within  that  part  of 
her  majesty's  dominions  where  such  foreign  subject  shall  die,  to 
take  possession  and  have  the  custody  of  the  personal  property  of 
the  deceased,  and  to  apply  the  same  in  payment  of  his  or  her  debts 
and  funeral  expenses,  and  to  retain  the  surplus  for  the  benefit  of 
the  persons  entitled  thereto ;  but  such  consul,  vice  consul,  or  con- 
sular agent  shall  immediately  apply  for  .and  shall  be  entitled  to 
obtain  from  the  proper  court  letters  of  administration  of  the 
effects  of  such  deceased  person,  limited  in  such  manner  and  for 
such  time  as  to  such  court  shall  seem  fit." 

{k)  See  postf  pt.  III.  bk.  it.  ch.  i.  §  v.  a  foreign  consal  to  take  possession  of  the 

(/)  See  In  the  Gooda  of  Johnston,  4  property  of  a  foreig:ner  dying  here,  in  itin- 

Hagg.  182.    Bnt  see,  also,  In  the  Goods  ere,  domiciled  in  his  own  country.  2  Cart, 

of  Yeigft,  3  Sw.  &  Tr.  13.    But  adminis-  247.    See  stat.  24  &  25  Vict.  c.  131,  s.  4, 

tration  of  the  effects  of  a  domiciled  Amer-  supra.   [A  citizen  of  Virginia  started,  with 

ican  dying  in  this  country,  in  itinere  lim-  his  family  and  effects,  to  settle  in  Een- 

ited  to  the  purpose  of  paying  his  debts,  tucky,  and  died  on  the  route,  in  Virginia. 

&c.  and  transmitting   the  balance  to  the  His  family  continued  the  journey  with  the 

treasury  of  the  United  States,  was  reftiscd  property  to  Kentucky,  where  they  settled, 

to  the  American  consul,  the  crown  oppos-  No  part  of  his  property  was  in  Kentucky 

ing  the  grant,  though  none  of  the  next  of  at  the  time  of  his  death ;  it  was  held  that 

kin  appeared  to  show  cause^gainst  it.  the  county  court  of  the  county  where  the 

Aspinwall  v.  The  Queen's  Proctor,  2  Curt  family  located  had  jurisdiction  to  grant 

241.   See  In  the  Goods  of  Wyckoff*,  3  Sw.  administration.     Burnett  r.  Meadows,  7 

&  Tr.  20.    The  law  of  this  country  will  B.  Mon.  277.    See  Briggs  v,  Rochester, 

not,  it  should  seem,  recognize  the  right  of  16  Gray,  337.] 

vou  I.                 82  [481] 
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It  may  here  be  remarked,  that  although  it  is  fully  settled  (as 
Righto  and  ^^^^^  ^^^  hereafter  be  occasion  to  show),  (m)  that  the 
Uabiiitiea     right  of  succession  to  the  personal  estate  of  an  intestate 

of  foreign      ,  ®  * 

adminis-  is  to  be  regulated  by  the  law  of  the  country  in  which  he 
was  domiciled  at  the  time  of  his  death,  yet  the  adminis- 
tration  of  the  estate  must  be  in  the  country  in  ^hich  possession 
of  it  is  taken  and  held  under  lawful  authority,  (rn^^  Thus,  by  the 
law  of  England,  the  person  to  whom  administration  is  granted  by 
the  court  of  probate  is  by  statute  bound  to  administer  the  estate, 
and  to  pay  the  debts  of  the  deceased,  (th^)  The  letters  of  *  ad- 
ministration, under  which  he  acts,  direct  him  to  do  so,  and  he  takes 
an  oath  that  he  will  well  and  truly  administer  all  and  every  the 
goods  of  the  deceased  and  pay  his  debts  so  far  as  his  goods  will 
extend,  and  exhibit  a  full  and  true  account  of  his  administration. 
And  these  duties  remain  the  same,  notwithstanding  the  intestate 
may  have  died  domiciled  elsewhere.  Accordingly,  in  Preston  t;. 
Lord  Melville,  (n)  the  persons  named  as  trustees  and  executors  in 
the  will  of  a  domiciled  Scotchman  having  declined  to  act,  his 
next  of  kin  obtained  letters  of  administration  of  his  personal 
estate  in  England  from  the  proper  ecclesiastical  court  there,  and 
afterwards  consented  to  the  appointment,  by  the  court  of  session 
of  Scotland,  of  other  persons  as  trustees  and  executors  in  place  of 
those  named  in  the  will,  with  all  the  powers  that  had  been  thereby 
given  to  them.  These  trustees  so  appointed  raised  an  action  in 
the  court  of  session  against  the  administratrix,  calling  on  her 
to  transfer  to  them  the  personal  estate  possessed  by  her  under 
the  administration,  and  offering  her  a  full  release  from  liability ; 
and  it  was  held  by  the  house  of  lords  (reversing  the  decree  of 
the  court  of  session),  that  the  personal  estate  in  England  must 

(m)  Postf  pt  III.  bk.  lY.  ch.  i.  §  y.  tator  or  intestate,  which  are  there  found, 

(m^)  [See  Burbank  v.  Payne,  17  La.  Ann.  and  which  come  to  his  hands  by  virtae  of 

15;   Clark  t;.  Clement,  33  N.  H.  563;  snch  appointment,  and   that   be  is  to  be 

Banta  v,  Moore,  2  McCarter  (N.  J.),  97 ;  held  accountable  therefor  only  in  the  legal 

Fay  V,  Haven,  3  Met  109.   In  Norton  v.  tribunals  of  the   state  or  country  under 

Palmer,  7  Cush.  523,  524,  Bigelow  J.  said :  which  he  holds  his  office.    Boston  v,  Boyl- 

"  It  is  a  well  settled  rule  of  law  in  this  ston,  2  Mass.  3S4 ;    Stevens  v,  Gaylord, 

commonwealth,  that  an  executor  or  ad-  11  Mass.  256  ;   Campbell  r.  Sheldon,  13 

ministrator  duly  appointed  under  the  au-  Pick.  23 ;  Fay  i;.  Haven,  3  Met.  114."] 

thority  and  jurisdiction  of  another  state  (m^)  [See  past,  pt.  iy.  bk.  i.  ch.  i.] 

or  country,  acquires  a  good  title  to  the  (n)  8  CI.  &  Fin.  1. 
personal  property  and  assets  of  his  testa- 

[432] 
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be  adaiinistered  there  by  the  administratrix,  by  virtue  of  the  let- 
ters of  administration,  (o) 

Again,  with  respect  to  all  the  property  of  which  the  intestate 
died  possessed  in  the  queen's  dominions  out  of  England,  the  ad- 
ministrator, under  the  letters  granted  there,  has,  it  should  seem,  a 
right  to  hold  it  against  an  administrator  under  a  grant  obtained  in 
this  country,  (o^)  Thus,  in  Currie  v.  Bircham,  ( jt?)  the  widow  of 
an  officer  who  died  intestate  in  India  obtained  letters  of  adminis- 


(o)  See  accord,  per  Lord  Cranworth  in  Ann.  405 ;   Commonwealth  v.  GrifBth,  2 

Enohin  v,  Wjlie,  10  H.  L.  Cas.  19.    See,  Pick.  181 ;  that  he  cannot  indorse  a  note 

also.  Lord  St.  Leonard's  observations  on  so  as  to  enable  an  indorsee  to  sue  thereon, 

this  case  in  the  Carron  Iron  Company  v.  Thompson  v.  Wilson,  2  N.  H.  291,  292 ; 

Maclaren,  5  H.  L.  Cas.  456.  McCarthy  v.  Hall,  13  Miss.  480 ;  Steams 

(o^)  [Bat  see  ante,  362,  notes.     It  has  v.  Barnham,  5    Greenl.  261    (otherwise 

been  held  that  the  administrator  appointed  held  in  Grace  v,  Hannah,  6  Jonea  (Law), 

in  one  state  has  no  power  oyer  property  in  94 ;   and  in   Rand  v.  Hubbard,  4  Met. 

another  state ;  Morrell  i;.  Dickey,  1  John.  252,  259  et  nq.) ;  nor  discharge  a  debt  so 

Ch.  153;  Doolittle  v.  Lewis,  7  John.  Ch.  as  to  bar  a  suit  by  an  administrator  ap- 

45 ;  Goodwin  v.  Jones,  3  Mass.  514 ;  Smith  pointed  there.    Willard  v.  Hammond,  21 

V.  Guild,  34  Maine,  443;  Goodall  v.  Mar-  N.  H.  382.;  Vanghan  v.  Barrett,  5  Vt. 

shall,  11  N.  H.  88 ;  Willard  r.  Hammond,  333.    A  judgment  recovered  in  one  state, 

21  N.  H.  385 ;  Sabin  v.  Gilman,  1  N.  H.  in  a  case  where  no  defence  was  made  by 

193;   Mason  u.  Nutt,  19  La.  Ann.  41;  an  administrator  appointed    in    another 

Henderson  v.  Host,  15  La.  Ann.  405 ;  Dor-  state,  on  a  demand  duo  to  the  intestate 

sey  V.  Dorsey,  5  J.  J.  Marsh.  280 ;  McCarty,  from  a  citizen  of  the  former  state,  is  no 

V.  Hull,  13  Missou.  480 ;  Riley  v.  Riley,  3  bar  to  a  suit  on  the  same  demand  by  an 

Day,  74 ;  Williams  t;.  Storrs,  6  John.  Ch.  administrator  of  the  same  intestate  duly 

353;  Vanghan  v.  Barrett,  5  Vt.  333 ;  San-  appointed  in  the  former  state,  although 

ders  V.Jones,  8  Ired.  £q.  246 ;  that  he  has  execution  on  the  first  judgment  was  levied 

no  interest  in  debts  due  there ;  Sabin  t;.  on  the  debtor's  real  estate  and  returned 

Gilman,  1  N.  H.  193 ;  Thompson  v.  Wil-  satisfied.    Pond  v.  Makepeace,  2  Met.  1 14 ; 

son,  2  N.  H.  291, 292  ;  Heydock's  Appeal,  Langdon  v.  Potter,  11  Mass.  313 ;  Borden 

7  N.  H.  503 ;  nor  any  authority  to  collect  v,  Borden,  5  Mass.  77.     See  Smith  v. 

them ;   Chapman  v.  Fish,  6    Hill,  555 ;  Guild,  34  Maine,  443 ;  Taylor  v  Barron, 

Cosby  V.  Gilchrist,  7  Dana,  206  ;  Moore  35  N.  H.  484,  495,  496.    But  it  was  held 

V,  Tanner,  5  Monr.  42;   Smith  v.  Guild,  in  Commonwealth  v.  Griffith,  2  Pick.  11, 

34  Maine,  443 ;  Sabin  v.  Gilman,  1  N.  H.  that  the  administrator  of  a  deceased  owner 

193;    Rand    v.  Hubbard,    4    Met.  255;  of  a  fugitive  slave,  who  had  escaped  from 

Thompson  v.  Wilson,  2  N.  H.  291,  292 ;  Virginia  to  Massachusetts  before  the  own- 

Willard  v.  Hammond,  21  N.  H.  385 ;  Hey-  er's  decease,  being  appointed  in  Virginia, 

dock's  Appeal,  7  N.  H.  503 ;   Goodall  v.  and  being  by  the  laws  of  that  sUte  the  per- 

Marshall,  11  N.  H.  88 ;  Pioqnet,  appellant,  son  to  whom  the  service  of  the  slave  was 

5  Pick.  75;  see  Hutchins  v.  State  Bank,  due,  might  reclaim  the  slave  in  Massachu- 

12  Met.  421 ;  Goodwin  v.  Jones,  3  Mass.  sett  without  taking  out  administration  in 

514;  Stevens  p.  (jaylord,  11   Mass.  256  ;  the  latter  state.] 

Vaughan  v.  Barrett,  5  Vt  333 ;  Pond  v,        {p)  1  Dowl.  &  Ryl.  35.    [See  Wheelock 

Makepeace,  2  Met.  1 14 ;  Mason  v,  Nutt,  v.  Pierce,  6  Cush.  288 ;  Bell  J.  in  Taylor 

19  La.  Ann.  41 ;  Henderson  v.  Rost,  15  La.  v.  Barron,  35  N.  H.  495.] 
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tration  in  her  husband*8  effects  in  the  recorder's  court,  at  Bombay, 
and  remitted  the  proceeds  of  the  effects  in  government  bills  to 
her  agent  in  England.  *  A  creditor  of  the  intestate  took  out  let- 
ters of  administration  to  him  in  this  country,  and  brought  an 
action  against  the  widow's  agent  for  money  in  his  hands,  part  of 
such  proceeds  so  remitted.  It  was  held  that  the  wife  was  entitled 
to  all  the  effects  of  which  the  husband  died  possessed  in  India, 
by  virtue  of  the  letters  of  administration  gi*anted  to  her  in  that 
country,  and  that  therefore  no  action  lay  against  her  agent  at  the 
suit  of  the  plaintiff,  under  the  letters  he  had  obtained  in  the  pre- 
rogative court  here,  (y)  However,  in  Hervey  v.  Fitzpatrick,  (r) 
it  was  held  by  Wood  V.  C.  that  where  the  foreign  administrator 
remits  a  part  of  the  assets  to  England  to  be  sold  and  the  proceeds 
to  be  carried  to  tlie  account  of  the  intestate's  estate,  and  comes 
himself  to  this  country,  he  may  be  sued  in  a  court  of  equity  here 
by  a  next  of  kin  of  the  deceased,  who  has  taken  out  administra- 
tion here,  in  respect  of  those  assets  ;  and  that  the  court  has  a 
right  to  deal  with  them,  and  to  appoint  a  receiver,  if  there  is 
danger  of  their  being  taken  out  of  the  jurisdiction. 

If  a  bastard,  who,  as  nullius  JUius  has  no  kindred,  or  any  other 
Adminia-  P^^son  having  no  kindred,  die  intestate,  and  without 
bMt^rd**^  *  wife  or  child,  it  has  formerly  been  holden,  that  the  ordi- 
other  nary  could  seize  his  goods,  and  dispose  of  them  to  pious 

without       uses ;  but  it  is  now  settled  that  the  king  is  entitled  to 
^  ^  '      them  as  ultimua  hceres^  («)  not  in  a  fiduciary  character 

{q)  See,    also,    Janncey    t;.   Sealer,    1  Shaw  C.  J. :  "  This  sum  was  not  assets. 

Vern.  397 ;  Story  Confl.  Laws,  ch.  xiii.  The  defendant  received  no  property  from 

§  518;  ante,  360  et  seq.,   [362,  note  (u),  the  testator;  nor  was  ho  indebted  to  him, 

871 ;  post,  1929,  note  (6).   The  executor  of  or  in  any  way  a  debtor  to  his  estate."    6 

one  dying  in  Tahiti,  having  administered  Cush.  291 ;   Fay  v.  Haven,  3  Met.  109. 

upon  the  estate  there,  and  paid  aU  the  Property  legally  situated  within  one  state 

debts  and  legacies  of  the  testator  there  at  the  time  of  the  death  of  the  testator  or 

payable,  remitted  the  balance  to  an  agent  intestate,  and  already  disposed  of  and  ad- 

in  Massachusetts,  with  directions  to  pay  ministered,  in  its  courts  by  its  laws,  can- 

the  same  to  the  residuary  legatee,  who  not  be  affected  by  administration  or  the 

was  the  testator's  father,  resident  in  the  want  of  it  in  another  state  to  which  a  le^ 

United  States ;  it  was  held  that  such  bal-  atee  carries  it  after  being  delivered  to  him 

ance  was  not  assets,  and  could  not  be  by  order  of  the  probate  court.    Wells  v, 

claimed  by  an  administrator  of  the  testa-  Wells,  35  Miss.  638 ;  po^,  1663,  note  (&<}.] 

tor  subsequently  appointed  in  Massachu-  (r)  Kay,  421. 

setts,  but  was  money  had  and  received  by  {»)  Jones  v.  Goodcbild,  3  P.  Wms.  S3 ; 

the  agent  to  the  use  of  the  residuary  leg-  Rutherford  v,  Maule,  4  Hagg.  213 ;  Dyke 

atee,  who  was  entitled    to   recover   the  v.  Walford,  5  Moore  P.  C.  434 ;  S.  C.  6 

same.    Wheelock  v.  Pierce,  6  Cush.  288.  Notes  of  Cas.  809.    In  this  last  case  it  was 
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but  beneficially ;  (t)  subject,  nevertheless,  to  the  debts  of  the 
intestate,  (u)  Yet  in  such  case  it  is  the  practice  to  transfer  the 
royal  claim  by  letters  patent,  or  other  authority,  from  the  crown, 
with  *  a  reservation,  as  it  is  said,  of  a  tenth,  or  other  small  propor- 
tion of  the  property,  and  then  the  court  of  course  grants  to  such 
appointee  the  administration,  (x)  It  has  indeed  been  asserted, 
that  such  letters  patent  are  nrerely  in  the  nature  of  a  recommenda- 
tion ;  and  that  though  it  be  usual  for  the  court  to  admit  such 
patentee,  yet  it  is  rather  out  of  respect  to  the  king,  than  strictly 
of  right,  (y)  But  if  the  court  chose  to  grant  administration  to 
any  other  person,  the  right  of  the  crown  would  remain  the  same. 
The  administrator,  whoever  he  might  be,  would  be  a  trustee  for 
the  crown.  (2) 

Where  a  bastard  or  other  person  having  no  kindred  dies  intes- 
tate, leaving  a  widow  but  no  children,  the  widow  is  not  entitled 
to  the  whole  of  his  personal  estate,  but  to  one  moiety  only,  and 
the  crown  is  entitled  to  the  other,  (a) 

By  stat.  15  Vict.  c.  3,  administration  of  the  personal  estate  of 
intestates,  where  the  queen  is  entitled,  may  be  granted  i5Vict. 
to  the  solicitor  to  the  treasury  for  the  time  being,  as  minis*ra- 
nominee  of  her  majesty.     This  statute  only  dispenses   ^nJ^cUo 
(by  section  2)  with  the  necessity  of  the  nominee  of  the   **»«  ''«''ci- 
crown  giving  the  usual  administration  bond  on  taking  treasury  m 
out  administration  to   the  estate  of   an  intestate.     In   nominee, 
other  respects  he  is  to  be  subject  to  the  same  obligations   Liability  of 
as  any  other  administrator,  and  all  the  duties  and  liabili-  JJ^JjIig^j". 
ties  of  an  ordinary  administrator  are  imposed  on  him.  (6)   tor. 
If  he  improperly  pays  to  the  crown  part  of  the  intestate's  effects, 

held  that  the  right  of  admin iatration  to  igree,  bat  rests  only  on  matual  ownings 

the  goods  of  a  bnstard,  who  died  intestate  and  general  reputation  of  relationship.    3 

and  unmarried,  in  the  county  of  Lancas-  Cas.  temp.  Lee,  396, 397. 

ter,  belonged  to  the  queen  in  right  of  her  (y)  Manning  v.  Enapp,  1  Salk.  37. 

duchy  of  Lancaster,  and  not  in  right  of  («)  5  Moore  P.  C.  495.    Where  a  caae 

her  crown.  is  not  within  the  statutes  of  administra- 

{t)  Kane  v.  Reynolds,  4  De  G.,  M.  &  tion,  the  court,  in  the  exercise  of  its  dis- 

G.  571,  by  Lord  Cranworth.  cretion,  usually  grants  the  administration 

(u)  Megit  V,  Johnson,  2  Dougl.  548,  by  to  the  interest.    See  post,  ch.  iii.  §  i.  p. 

Lord  Mansfield.  462. 

(jr)  Stote  V.  Tyndall,  2  Cas.  temp.  Lee,  (a)  Cave  v.  Roberts,  8  Sim.  214. 

394.    But  88  the  most  remote  relation  will  (6)  Re  Dewell,  Edgar  v.  Reynolds,  4 

defeat  the  king's  title,  an  allegation  will  Drew.  269 ;  Attorney  General  v.  Kohler, 

be  admitted  as  against  the  king's  nomi-  9  H.  L.  Gas.  654.    See,  also,  post,  439. 
nee,  though  it  does  not  set  forth  any  ped- 
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though  such  payment  is  made  under  authority  of  a  warrant  under 
the  sign  manual,  he  makes  himself  personally  liable  to  restore  it 
with  interest  *  to  parties  afterwards  proving  themselves  legally  en- 
titled as  next  of  kin.  (c) 

If  the  effects  of  an  intestate  vested  in  the  crown  by  forfeit- 
Adminis-  ure,  (d)  as  in  the  case  of  2^felo  de  8e,  and  letters  of  ad-. 
feion.*^  *  ministration  were  granted  fo  an  administrator  in  conse- 
quence of  a  warrant  from  the  king,  such  administration  was  not 
void ;  and  though  the  letters,  after  the  usual  form,  viz,  "  to  pay 
debts,  &c."  contained  this  additional  clause,  '^  For  the  use  and 
benefit  of  his  majesty,"  the  administrator  would  have  been  an- 
swerable for  the  debts  of  the  deceased,  and  would  not  have  been 
permitted  to  deny  the  validity  or  operation  of  the  grant  of  admin- 
istration. («) 

In  a  case  of  complete  intestacy,  if  the  ordinary  would  not  grant 
Mandamut  administration  as  the  statutes  appointed,  a  mandamtu 
f^iinto?ad-  lay  to  compel  him.  (/}  Thus  if  he  refused  to  commit 
Son'to'^par-  administration  to  the  husband  of  the  wife's  effects,  a  man- 
ti*d*"'d  damu%  would  have  issued.  (^)  So  that  writ  may  be  ob- 
the  statute,  tained  to  enforce  the  right  of  a  sole  next  of  kin.  (K) 
And  in  a  case  where  the  widow  applied  for  a  mandamui  to  com- 
mit administration  to  her,  although  the  court  refused  it  in  that 
form,  on  the  ground  that  it  would  deprive  the  ordinary  of  the 
election,  which  the  statute  gave  him,  between  her  and  the  next  of 
kin,  yet  they  issued  the  wi'it  generally,  to  grant  administration  of 
the  goods  of  the  intestate.  (%) 

(c)  The  interest  ought  to  be  computed  a  prohibition  issues ;  if  it  has  passed  the 
from  the  time  when  all  payments  on  the  seal,  a  mandamus  lies  to  gnint  it  to  the 
part  of  the  estate  have  been  made.  4  proper  parly.  Anon.  1  Freem.  372.  [The 
Drew.  296.  Upon  the  death  of  the  nom-  superior  court  of  Georgia  may  issue  a 
inec  of  the  crown  the  liability  only  con-  mandamus  to  the  clerk  of  a  court  of  ordi- 
tinues  against  his  personal  representative,  nary  to  issue  a  citation  to  show  cause  why 
and  not  ngainst  his  successor  in  office,  un-  the  applicant  should  not  be  appointed  ad- 
less  he  takes  out  administration  de  bonis  ministrator.  E!x  parte  Camochan,  T.  U.  P. 
non  to  the  same  estate.    9  H.  L.  Cas.  654.  Charlt.  215.] 

{d)  But  see  now  stat.  33  &  34  Vict.  {g)  Hex  v.  Bettesworth,  2  Stra.  891  ; 

c.  23,  s.  1,  by  which  forfeiture  for  any  lb.  1118. 

treason  or  felony  or/elo  de  se  is  abolished.  (h)  Rex  v.  Dr.  Hay,  1  W.  Bl.  640 ;  Rex 

(e)  Megit  v.  Johnson,  2   Dou<rl-  542 ;  v.  Hoisley,  8  East,  405. 

Rex  V,  Sutton,  1  Saund.  271  6,  note  (1).  (»)  Anon.  1   Stra.  552,  cited  bj  Law- 

(/)  Anon.  2  Sid.  114;  Offley  v.  Bc-st,  rence  J.  in  8  East,  408.     [Mofidamus  is 

1  Lev.  187.    In  case  of  an  undue*grant  of  the  remedy  for  the  refusal  of  the  ordi- 

adn\inistration,  if  it  is  about  to  be  sealed,  nary  to  allow  an  appeal  from  his  deci- 
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*  It  18' a  good  return  to  such  a  mandamus^  that  a  controversy  is 
depending  in  the  court,  whether  there  is  a  will  or  not ;  for  then, 
as  Holt  C.  J.  said,  suppose  the  will  prove  good,  what  will  the 
granting  of  the  administration  signify,  (y) 

It  has  always  been  considered,  both  in  the  common  law  and 
spiritual  courts,  that  the  object  of  the  statutes  of  admin-  ^extof  kin 
istration  (31  Edw.  3,  c.  11,  and  21  Hen.  8,  c.  6)  is  to  excluded 

^  '  ^  from  the 

give  the  management  of  the  property  to  the  person  vsrho  administni- 
has  the  beneficial  interest  in  it.  (&)  And  the  inclina-  they  have 
tion  has  been  so  strong  to  effectuate  this  object,  by  grant-  ^^  ^"^'^"t. 
ing  the  administration  to  the  interest,  that  in  some  instances,  not 
only  the  practice  of  the  ecclesiastical  court,  but  the  decisions  of 
the  judges  delegate,  have  not  scrupled  to  disregard  the  express 
words  of  the  statute.  (Z)  Thus,  in  Bridges  v.  The  Duke  of  New- 
castle (Delegates,  1712),  Lord  Hollis  died  intestate,  and  Bridges 
claimed  administration  as  next  of  kin.  The  effects  were  vested  by 
act  of  parliament  in  the  Duke  of  Newcastle,  to  pay  the  debts  of 
the  deceased.  The  judge  of  the  prerogative  court  (Sir  Charles 
Hedges)  and  afterwards  the  delegates,  held  that  the  next  of  kin 
was  excluded,  on  the  ground  that  he  had  no  interest,  and  granted 
administration  to  the  Duke  of  Newcastle,  (w)  So  in  Young  t;. 
Pierce,  (n)  administration  was  refused  by  the  prerogative  and  the 
delegates  to  a  next  of  kin,  on  the  ground  that  she  had  released  all 
her  interest,  and  the  letters  were  granted  to  the  party  beneficially 
entitled  to  the  personal  estate,  (o)     Another  strong  instance  will 

sion.    Gresham  v,  Pyron,  17  Geo.  263.   So  of  the  personal  estate.    Sweezy  v.  Willis, 

where  a  jndge  of  probate  improperly  re-  1  Bradf.  Sur.  495.] 

fuses  to  transfer  to  the  proper  court  a  (/)  See  the  judgment  of  Lord  Cotten- 

cause  in  which  he  is  personallj  interested,  ham,  in  Withy  v.  Mangles,  10  CI.  &  Fin. 

manelamus  lies  to  compel  its  transfer.  State  248,  accord. 

r.  Castleberry,  23  Ala.  85.   Bat  the  proper  (m)  Cited  by  the  court  in  West  v.  Wilby, 

mode  of  proceeding  where  administration  3  Phillim.  381.   [Where  two  applicants  for 

is  granted  to  one  not  entitled  to  it,  is  by  administration  are  of  the  same  degree  of 

appeal,  and  not  by  mandamus.     State  r.  affinity  to  the  deceased,  the  facts  that  one 

Mitchell,  3  Brev.  (S.  Car.)  520.]  of  them  has  received  his  full  share  in  ad- 

ij)  Anon.  5  Mod.  375 ;  Rex  v.  Dr.  Hay,  vancements,  and  that  he  claims  part  of 

I  W.  Bl.  640.  the  property  adversely  to  the  intestate,  are 

{k)  Wetdrill  t;.  Wright,  2  Phillim.  248;  to  be  taken  into  consideration.    Moody  v. 

[Clay  V.  Jackson,  T.  U.  P.  Charlt.  71 ;  Lev-  Moody,  29  Geo.  519,] 

erett  v.  Dismukes,  10  Geo.  98;  Bieber's  (n)  1  Freem.  496. 

Appeal,  11  Penn.  St.  157;  ante,  426,  note  (o)  This  was  a  case  of  administration 

(n);  postf  462.    Where  the  right  to  admin-  de  bonis  non;  but  it  will  appear  in  a  sub- 

ister  is  not  settled  by  statute,  it  will  be  sequent  section,  that,  with  respect  to  the 

assigned  to  him  who  is  to  have  the  surplus  obligation  of  the  statute,  there  is  no  dif- 
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« 

be  found  in  the  next  section,  with  respect  to  administration  cum 
testamento  annexe  ;  in  *  granting  which,  it  has  been  established  by 
the  decisions  both  of  common  lawyers  and  civilians,  contrary  to  the 
words  of  the  act,  that  the  next  of  kin  is  to  be  excluded  from  the 
administration  when  there  is  a  residuary  legatee  who  desires  it. 

Again,  the  statutes  of  administration  (81  Edw.  3,  c.  2,  and  21 
If  the  next  Hen.  8,  c.  5)  provide  that  the  ordinary  shall  grant  ad- 
before  ad-  ministration  to  the  next  of  kin,  or  the  widow,  or  to  both  ; 
mmis  ra-  ^^^^  therefore  these  parties  have  a  statutory  right  to  the 
lis  repre-  administration,  enforceable,  as  it  has  just  appeared,  by 
sentatiye  ia  mandamus.     But  the  obligation  of  the  statutes  has,  in 

entitled  to  i       -i.     i       i  .  .1 

it:  several  adjudged  cases,  as  well  as  in  practice,  been  con- 

sidered to  extend  only  to  such  persons  as  are  next  of  kin  at  the 
time  of  the  intestate* b  death  ;  (p)  and  therefore  the  court  is  not 
bound  to  grant  administration  to  one  who  is  not  entitled  to  a  ben- 
eficial interest  in  the  effects,  although  by  the  death  of  interme- 
diate persons,  he  may  have  become  next  of  kin  at  the  time  the 
grant  is  required.  Accordingly,  it  was  the  established  practice  and 
course  of  the  prerogative  office,  that  if  all  those  who  were  next  of 
kin  at  the  time  of  the  death  of  the  intestate  are  dead,  then  the 
representative  of  such  next  of  kin,  being  entitled  to  the  beneficial 
interest,  is  also  entitled  to  the  administration,  whether  original  or 
de  bonis  non;  with  this  limitation,  however,  in  both  cases,  that  a 
person  originally  in  distribution  is  preferred  to  the  representative 
of  the  next  of  kin.  (y) 

^^^  ^  _  But  it  is  no  defence  to  an  action  brought  by  such  rep- 

menttothe  resentative,  as  administrator  to  the  original  intestate, 
is  no  an-  against  a  debtor  to  his  estate,  that  the  defendant  paid 
action  by"  the  debt  in  question  to  the  next  of  kin,  who  died  without 
sentat^vt"  taking  out  letters  of  administration,  (r) 
Madininis-  *  There  is  a  distinction  between  a  person  appointed 
the  original   executor,  and  one  entitled  to  the  administration  as  next 

intestate 

of  kin,  with  respect  to  the  obligatory  consequences  of 

forence  between  an  administration  (fe  &on£s  Skinn.  212,  218;  Comberb.  14;  Show. 

non  and  an  original  adminibtration.  407,  486  ;  but  sec,  also,  Rex  t;.  Hay,  1 

(p)  Savage  v,  Blythe,  2  Hagg.  Appen-  W.  Bl.  641 ;  S.  C.  4  Burr.  2295. 
dix,  150;  Almes  v.  Almcs,  lb.  155;  and        (r)  Mitchell  r.  Moorman,  1  Y.  &  Jenr. 

see  the  observations  of  the  learned  re-  21 ;  and  it  shall  make  no  difTcrencc,  though 

porter,  lb.  156.  the  grant  of  administration  to  the  plaintiff 

[q]  2  Hagg.  Appendix,  157  ;  and  see  be,  in  its  terms,  of  the  goods,  &c.  **  left  un- 

Palmer  v.  Alicock,  3  Mod.   58  ;    S.  C.  administered  **  by  the  next  of  kin.    lb. 
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administeriiifi:  the  soods  of  the  deceased.     An  executor,   A  next  of 

o  o  ...  *'"  cannot 

it  has  been  shown,  after  an  act  of  administration,  cannot  be  corn- 
refuse  to  accept  the  executorship,  and  take  probate  ;  («)  take  out 
but  although  a  next  of  kin  may  have  intermeddled  with  uan'onf 
the  effects,  and  made  himself  liable  as  executor  de  son  {j^g^f/ter* 
tort^  he  cannot  be  compelled  by  the  court  to  take  upon  meddled 
himself  the  office  of  administrator,  (t)  effects. 

Administration  may  be  granted  to  the  attorney  of  all  the  next 
of  kin,  provided  they  reside  out  of  the  country ;  and  if    .^j^.^j. 
the  effects  are  under  twenty  pounds,  such  administra-  tration 
tion  may  be   granted  whether  they  are  so  resident  or  iheattor- 
not.  (w)     By  rule  82,  P.  R.  (Non-contentious  Business),   next**of 
*'  In  the  case  of  a  person  residing  out  of  England,  admin-  ^^^' 
istration,  or  administration  with  the  will  annexed,  may  be  granted 
to   his  attorney  acting  under  a  power  of  attorney."  (w^)     But 
where  a  person  solely  entitled  to  the  grant  is  resident  in  this  coun- 
try, and  able  to  take  it  himself,  the  court  will  decline  to  decree  it 
to  liis  attorney,  for  his  use  and  benefit,  (x) 

On  one  occasion  the  court  granted,  to  the  agent  of  the  Elector 
of  Hesse,  an  administration  limited  to  substantiate  proceedings  in 
chancery  respecting  a  debt  due  to  the  late  elector ;  but  declined  to 
extend  the  administration  to  the  receipt  of  the  debt,  without  a 
power  of  attorney  from  the  proper  authorities,  (y) 

*  Where  letters  of  administration  are  granted  to  persons  under 
a  power  of  attorney  from  the  party  entitled  to  the  representation, 
the  letters  express  that  they  are  granted  "for  the  use  and  benefit  " 
of  the  latter.  (2)  But  these  words  do  not  exclude  the  claim  of 
other  pei-sons  to  share  in  the  personal  estate,  (a)     It  was,  indeed, 

(«)  Ante,  276.  comb,  2  Bradf.  Sur.  105 ;  I^ham  ».  Gib- 

(t)  Ackcrley  v.  Oldham,  1  Phillim.  248 ;  bons.  1  Bradf.  Sur.  69 ;  Plummer  v.  Bran- 

Ackcrlcy  v.  Parkin.son,  3  M.  &  Sol.  411 ;  don,  5  Ired.  Eq.  190;  Willing  v.  Perot,  5 

In  the  Goods  of  Fell,  2  Sw.  &  Tr.  126.  Rawle,  264.] 

(tt)  Toller,  108.    As  to  what  shall  con-        (x)  In  the  Goods  of  Burch,  2  Sw.  &  Tr. 

stitute  a  proper  authority  to  apply  for  the  139. 

grant,  as  the  attorney  of  the  party  en-        (y)  In   the   Goods   of  the   Elector  of 

titled  to  it,  sec  Lucas  v.  Lucas,  3  Cas.  Hesse,   1   Hagg.   93.     See,  also.   In   the 

temp.  Lee,  576 ;  In  the  Goods  of  Keitz,  3  Goods  of  Beggia,  3  Add.  340. 
Hagg.  766;  In  the  Goods  of  Elderton,  4        {z)  The  form  of  such  letters  will   be 

Hagg.  210  ;  [Blcakley's  Estate,  5  Whart.  found  at  length  in  10  Sim.  629 ;  2  Hare, 

361.]  537,  note  (a).     See,  also.  In  the  Goods  of 

(m1)  [Smith  r.  Munroc,  1  Ired.  (Law)  Cassidy,  4  Hagg.  360;  jwst,  468,  469. 
345.    And  the  grant  is  according  to  the        (a)  Anstruther  v.  Chalmer,  2  Sim.  5. 
locus  of  the  assets.    St.  Jurgo  r.  Duna- 
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held,  in  the  case  of  De  la  Viesca  v.  Lubbock,  (6)  that  where  admin- 
istration has  been  granted  to  the  attorney  of  a  person  abroad  for 
the  use  and  benefit  of  that  person,  the  latter  may  sue  the  admin- 
istrator in  this  country  without  making  the  parties  beneficially  in- 
terested parties  to  the  suit,  and  without  taking  out  letters  of  ad- 
ministration in  this  country ;  for  that  as  the  letters  were  expressly 
granted  to  the  administrator  as  the  attorney  of  the  party  abroad, 
he  might  safely  pay  over  to  that  party  the  moneys  received  under 
the  authority  of  the  letters.  However,  in  the  subsequent  case  of 
Chambers  v.  Bicknell,  (c)  it  was  held  that  such  an  administrator  is 
liable  to  be  sued,  in  respect  of  the  estate  of  the  intestate,  by  the 
parties  beneficially  interested  in  it,  in  the  same  way  as  if  he  had 
obtained  letters  of  administration  in  his  own  right.  ((2) 

The  general  rule  is,  that  where  a  person  is  authorized  by  a 
simple  power  of  attorney  to  take  out  administration,  the  court 
ought  to  decree  him  such  administration  as  it  would  have  granted 
to  the  person  who  conferred  the  power  if  he  had  applied  for  it  him- 
self, (e) 

If  the  attorney  be  resident  out  of  the  jurisdiction,  the  sureties  to 
the  bond  must  be  resident  within  the  kingdom.  (/) 

*  If  none  of  the  next  of  kin  will  take  out  administration,  a  creditor 
ii^s.y,  by  custom,  do  it ;  (^)  on  the  single  ground  that  he  cannot 

(b)  10  Sim.  629.  for  thirtj  days  after  the  death  of  the  in- 

(c)  2  Hai-e,  536.  testate,  to  take  administration  of  his  estate, 

(d)  See,  also,  accord.  Re  DcYk'ell,  Edgar  the  probate  court  shall  commit  adminis- 
V.  Reynolds,  4  Drew.  269 ;  Attorney  Gen-  tration  to  one  or  more  of  the  principal 
eral  v.  Kohler,  9  H.  L.  Cas.  654;  ante,  434.    creditors,  if  there  is  any  competent  and 

(e)  In  the  Goods  of  Goldborough,  1  Sw.  willing  to  undertake  the  trust.  Genl.  Sts. 
&  Tr.  295.  c.  94,  §  1 ,  clause  **  Second."    Sec  ante,  41 6, 

(/)  In  the  Goods  of  O'Byme,  1  Hagg.  note  {j)-    Sec  Arnold  v.  Sabin,  1  Gush. 

316  ;  In  the  Goods  of  Lce^on,  1  Sw.  &  Tr.  526 ;  Hall ».  Thayer,  106  Mass.  224 ;  Smith 

463.  But  see  In  the  Goods  of  Reed,  3  Sw.  v.  Sherman,  4  Gush.  408,  412 ;  Stebbins  v, 

&  Tr.  439 ;  post,  pt.  i.  bk.  v.  ch.  iv.  Lathrop,  4  Pick.  33 ;  Churchill  v,  Prescott, 

iff)  2  Bl.  Com.  505.  He  has  no  right  2  Bradf.  Sur.  304;  Munsey  v.  Webster, 
to  the  administration  except  by  the  prac-  24  N.  H.  126;  Mullanphy  v.  County  Court, 
tice  of  the  court.  He  is  the  appointee  of  6  Missou.  563.  As  to  the  circumstances 
the  court.  And  if  circumstances  showed  held  to  render  a  person  "  eridently  ansuit- 
that  the  creditor  was  not  a  proper  person,  able,"  see  Steams  v.  FLske,  18  Pick.  24. 
non  constat  that  the  court  might  not  ap-  The  judge  of  probate  cannot  pass  over  the 
point  another.  2  Curt.  850.  [Under  the  next  of  kin  of  the  intestate,  although  they 
statute  of  Massachusetts,  if  the  widow  and  do  not  live  in  the  county  or  are  not  corn- 
next  of  kin  are  incompetent,  or  evidently  petent  or  suitable  for  the  trust,  and  ap- 
unsuitable  for  the  discharge  of  the  trust,  point  a  stranger,  before  the  expiration  of 
or  if  they  neglect  without  sufficient  cause,  thirty  days  from  the  death  of  the  intes- 
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be  paid  his  debt  until  representation  to  the  deceased  is  made ;  (A) 
and  therefore  administration  is  only  granted  to  him,  fail-   Adniini»- 
ing  every  other  representative,  (i)    So  letters  of  adminis-  granted  to 
tration  may  be  granted  to  the  executora  of  a  creditor,  (j)   *  creditor: 
The  necessary  course  is,  when  a  creditor  applies  for  administra- 
tion, to  issue  a  citation  for  the  next  of  kin  in  particular  citation  by 
and  all  others  in  general,  to  accept  or  refuse  letters  of   ne^^t'of 
administration,  or  show  cause  why  administration  should   ^i"- 
not  be  granted  to  such  creditor.  (^)     In  point  of  practice  it  is  not 
uncommon,  upon  a  decree  issuing  to  show  cause  why  administra- 
tion should  be  committed  to  A.  B.  a  creditor,  to  substitute  C.  D. 
another  creditor,  on  the  day  assigned  for  the  appearance  of  the 
parties  interested,  and  to  suffer  administration  to  pass  to  C.  D. 
though  not  the  person  in  whose  name  the  decree  originally  went.  (Z) 

tate,  without  citation  or  notice  to  the  next  the  debts  due  here,  under  such  circum- 
of  kin.  Cobb  v.  Newcomb,  19  Pick.  336.  stances,  to  a  deceased  person,  could  never 
In  Arkansas,  the  preference  given  to  the  be  collected,  and  the  debts  due  from  him 
husband,  wife,  or  distributees  of  an  intes-  to  citizens  of  this  state  mif^ht  remain  un- 
tate,  to  take  out  administration,  is  limited  paid."  Gray  J.  in  Finney  v.  McGregory, 
to  sixty  days  after  the  death  of  the  intes-  102  Mass.  193,  193.  A  citizen  of  another 
tate,  and  that  of  the  creditors  to  ninety  state,  in  which  an  intestate  died,  and  ad- 
days,  at  the  end  of  which  time  they  all  ministration  has  been  granted,  can  cause 
stand  upon  an  equal  footing  with  all  other  administration  to  be  taken  out  in  Illinois 
persons.  Grantham  v.  Williams,  I  Pike,  (if  the  intestate  has  left  property  there),  a 
270.  A  creditor,  as  such,  has  no  special  claim  to  be  allowed,  and  reul  estate  to  be 
claim  to  administration  in  Texas.  Cain  sold  for  its  payment ;  and  it  is  nut  neces- 
V.  Haas,  18  Texas,  616.  See,  as  to  Vir-  sary  to  show  that  the  personal  property 
ginia,  M'Candlish  v.  Hopkins,  6  Call,  208.]  of  the  intestate  in  such  other  state  is  ex- 
(/i)  Elme  V.  Da  Costa,  1  Phillim.  177.  hausted.  Rosenthal  v.  Rcmick,  44  111.  202.] 
[In  Bowdoin  v,  Holland,  10  Gush.  17,  it  (/)  Webb  v.  Needham,  1  Add.  494  ; 
was  held  that  administration  may  be  Graham  v,  Maclean,  2  Curt.  659 ;  In  the 
granted  in  Massachusetts  upon  the  estate  Goods  of  Waters,  2  Robert.  142.  A  cred- 
sitnated  there,  of  a  person  who  died  while  itor  cannot  deny  an  interest  or  oppose  a 
residing  in  another  state,  although  the  will.  Dabbs  v.  Chisman,  I  Phillim.  159; 
deceased  left  a  will  which  has  not  been  Elme  v.  Da  Costa,  1  Phiilim.  177;  Men- 
proved  and  allowed  in  the  state  of  his  zies  t;.  Pulbrook,  2  Curt.  845 ;  ante,  338 ; 
domicil.    Bigelow  J.  said :  "  If  the  will  is  pottf  443,  444. 

never  proved  in  the  place  of  the  testator's  {j)  Jones  t;.  Beytagh,  3  Phillim.  635. 
domicil,  and  is  purposely  withheld  from  {k)  Whenever  a  party  has  a  right  to 
probate,  have  creditors,  in  this  state,  no  the  administration,  the  court  always  re- 
means  of  procuring  administration  on  their  quires  that  he  should  be  cited,  or  consent 
deceased  debtor's  estate,  and  thereby  reach-  In  the  Goods  of  Barker,  1  Curt.  592 ;  post, 
ing  his  property  here?    This  point  was  448. 

substantially  settled  in  Stevens  r.  Gay  lord,  (/)  Maid  man  v.  All  persons  in  genera], 

11  Mass.  256,  264.    The  courts  there  say,  1  Phillim.  53;  Law  v.  Campbell,  1  Hagg. 

that  if  it  should  happen  that  administra-  55  ;  Talbot  v.  Andrews,  1  Hagg.  697  ;  An- 

tion  is  never  granted  in  the  foreign  state,  drews  t;.  Murphy,  30  L.  J.,  P.  M.  &  A.  37. 
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The  next  of  kin  may  appear  to  the  citation,  and  will  then  be  pre- 
ferred to  the  creditor ;  (Z^)  but  if  the  next  of  kin  has  unduly  delayed 
to  take  out  administration  (as  where  six  months  elapse  from  the 
death  of  the  intestate),  the  creditor  will  be  allowed  his  *  costs,  (m) 
If  there  are  no  next  of  kin,  as  in  case  of  an  intestate  bastard,  a  ci- 
tation should  issue  to  the  crown  ;  that  is,  it  should  seem,  the  king's 
proctor  must  be  cited,  (n) 

Administration  will  not  be  granted  to  a  creditor  on  a  general 
citation  on  the  Royal  Exchange,  without  particular  notice,  when  it 
is  known  where  the  party  first  entitled  resides ;  (o)  and  if  he  is 
abroad,  the  decree  must  be  served  on  his  agent,  or  an  affidavit 
must  be  made  that  he  has  no  agent  in  this  country,  (jc?)  On  one 
occasion,  (jq)  where  administration  to  a  person  long  dead  was 
prayed  by  a  creditor,  and  there  had  been  no  personal  service  on 
the  next  of  kin  (who  had  no  known  agent  in  this  country),  the 
court  required  full  information  as  to  the  debt  and  the  cause  of  the 
delay,  and  that  notice  should  be  given  to  the  next  of  kin  in  the 
West  Indies.  And  the  judge  (Sir  J.  Nicholl)  said  that  he  wished 
it  to  be  considered  as  a  general  rule,  that  where  a  next  of  kin  was 
as  accessible  as  in  this  case,  a  notice  should  be  sent  to  the  part}\  (r) 

In  cases  where  a  general  citation  is  sufficient,  the  practice  is  to 
serve  the  decree  on  one  of  the  pillars  of  the  Royal  Exchange,  and 
the  decree  itself  is  made  returnable  into  court  on  a  certain  subse- 
quent day.  («)  In  a  case  where  one  of  the  parties  entitled  in  dis- 
tribution was  a  private  in  the  army,  being  with  his  regiment  in 
India,  the  decree  had  been  served  as  above,  and  the  court  was 
moved  to  dispense  with  the  formality  of  awaiting  the  return  of  the 
process,  on  the  ground  that  the  necessity  for  a  representation  to 
the  deceased  was  urgent,  and  that  the  party  cited  being  in  India, 
it  was  impossible  he  could  appear ;  but  the  court  refused  *  the  ap- 
plication, and  observed  that  he  might  possibly  return  before  the 


(/^)  [In  most  cases  a  distribatee,  or  one  (o)  Lindsdale  r.  Baloo,  cited  in  Elme  r. 

who  takes  an  interest  under  the  intestate  Da  Costa,  1  Pbillim.  175. 

laws,  will  be  preferred  in  the  adroinistra-  {p)  3  Hagg.  194, 195,  note  (a).    See, 

Uon  to  a  creditor.   Haxall  t;.  Lee,  2  Leigh,  also,  antB,  428. 

267.     Sec  M'Candlish  i7.  Hopkins,  6  Call,  (q)  Miller  v.  Washington,  S  Hagg.  277. 

208.]  (r)  As  to  citing  next  of  kin  residing  in 

(m)  Cole  V.  Rea,  2  PhiUim.  428.    See  Scotland,  see  King  v.  Gordon,  2  Cas.  temp. 

Jones  V.  Beytagh,  3  Pbillim.  635.  Lee,  139. 

(n)  Colvin  v.  Proctor  General,  I  Hagg.  («)  Hawke  v.  All  persons  in  general,  2 

92.  Cas.  temp.  Lee,  263. 
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time  expired ;  bat  the  object  was  to  give  notice  to  his  friends,  and 
to  any  agent  he  might  have  in  this  country,  (t) 

The  court  does  sometimes  grant  administration  to  more  cred- 
itors than  one,  but  it  prefers  that  one  should  be  fixed  one  cred- 
upon  :  (u)  and  on  the  petition  of  the  others,  it  will  com-   fj.^d^ 
pel  the  one  selected  to  enter  into  articles,  to  pay  debts  of  ^^^  "^' 

.  .  .  upon 

equal  degree,  in  equal  proportions,  without  any  prefer-  terms: 
ence  of  his  own.  (2:) 

Before  granting  letters  of  administration  to  a  creditor,  the  court 
always  requires  an  affidavit  as  to  the  amount  of  the  prop-  affidavit  of 
erty  to  be  administered :  unless  where  there  has  been  a  of*prof^"°* 
personal  service  of  the  usual  citation  on  the  parties  en-  «rty,&c.: 
titled  to  the  administration  in  the  first  instance.  (^)  An  affidavit 
is  also  necessary  of  the  amount  of  the  debt,  and  that  the  creditor 
has  no  other  security  ;  (2)  and  also  of  the  time  the  debt  became 
due,  in  order  that  it  may  be  seen  that  the  debt  is  not  barred  by 
the  statute  of  limitations,  (a) 

The  court  will  grant  administration  to  a  bond  creditor,  who  has 
also  a  mortgage  on  the  leasehold  property ;  but  if  the  creditor  a 
grant  were  prayed  by  a  mortgagee  of  real  property,   gce*^:*^*" 
there  might  be  a  reason  why  the  administration  should  not  pass 
to  him,  because  it  would  give  him  a  priority,  and  exclude  simple 
contract  creditors.  (6) 

*  A  person  who  was  joint  assignee  of  the  estate  of  a  bankrupt  with 

(f)  WooUej  V,  Green,  3  Phillim.  314.  the  estate.    Soccession  of  Beraud,  21  La. 

See  la  the  Goods  of  Robinson,  3  Phil-  Ann.  666.] 

liin.  512,  as  to  the  difference,  in  effect,  of  a  (x)  Fonblanqne  on  Eq.  bk.  4,  pt.  2,  c.  2, 

service  viis  et  modis  and  a  personal  ser-  s.  2,  note  (m) ;  Toller,  106  ;  4  Bum  £.  L. 

▼ice.  366,  Phillimore's  ed. 

(u)  Harrison  v.  All  persons  in  genera],  {y)  Martineaa  v.  Rede,   2  Add.  455 ; 

2  Phillim.  249.    See,  as  to  the  preference  Briggs  v.  Roope,  29  L.  J.,  P.  M.  &  A.  96. 

of  one  creditor  to  another,  by  reason  of  (z)  Aitkin  v.  Ford,  3  Hagg.  193.     [See 

the  superior  nature,  or  larger  amount  of  Thomas  v.  Buckner,  2  Hill  Ch.  (S.  Car.) 

the  debt,  Kearney  v.  Whittaker,  2  Cas.  499.] 

temp.  Lee,  324 ;  Carpenter  r.  Shelford,  2  (a)  Rawlinson  v.  Bumell,  3  Sw.  &  Tr. 

Cas.  temp.  Lee,  502 ;  Ernest  p.  Eustace,  479.    [But  as  to  the  validity  of  the  ob- 

Dea.  &  S.  271 ;  [Cutlar  17.  Quince,  2  Hayw.  jection  to  the  rights  of  n  creditor  to  admin* 

60;  Freeman  v.  Worrin,42  Geo.  401.   As  istration  on  the  ground  that  his  claim  is 

to  Alabama,  see  ante,  416,  note  (^').    In  barred  by  the  statute  of  limitation,  see  Ex 

Louisiana,  the  first  applicant  among  cred-  parte  Caig,  T.  U.  P.  Charlt  159.] 

itors  IS  entitled  to  the  appointment  of  (h)  Roxburgh  r.  Lambert,  2  Hagg.  557 ; 

administrator  without   reference    to   the  but  see  now  etat.  3  &  4  W.  4,  c.  104; 

amount  or  dignity  of  their  claims  against  pott,  pt.  it.  bk.  i.  ch.  11.  §  i. 
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the  deceased,  out  of  which  the  latter  had  applied  a  sum  of  money 
who  is  not  to  his  own  use,  for  which  he  had  not  accounted  at  the  time 
■idered*""  ^^  ^^  death,  is  not  a  creditor  to  the  estate  of  the  deceased 
creditor:      so  as  to  be  entitled  to  pray  administration  to  him.  (<?) 

On  one  occasion,  (d)  where  a  partner  died  leaving  the  partner- 
ship accounts  unsettled,  an  eminent  civilian,  (e)  before  whom  a 
case  was  laid  by  the  direction  of  Sir  John  Leach  V.  C.  gave  his 
ojpinion  that  a  person  to  whom  one  of  the  surviving  partners  had 
assigned  his  share  of  the  profits  of  the  partnership  had  not  such  an 
interest  in  the  effects  of  the  deceased  partner  as  would  entitle  him 
to  be  considered  a  creditor,  and  in  that  character  to  cite  the  next 
of  kin  to  accept  or  refuse  administration  of  his  effects ;  but  that 
the  ecclesiastical  court  would  grant  a  limited  administration  to  a 
person  nominated  by  him,  for  the  purpose  of  substantiating  pro- 
ceedings in  chancery,  on  the  refusal  of  the  next  of  kin  after  citation, 
and  upon  showing  the  necessity  for  such  a  representation. 

It  is  the  established  practice  of  the  court  of  probate  to  refuse  to 
grant  administration  as  creditor  to  a  person  who  has  bought  up  a 
debt  after  the  death  of  the  deceased.  (/) 

But  this  practice  is  not  inconsistent  with  a  grant  being  made  to 
a  creditor  of  the  party  beneficially  entitled  to  an  interest  in  the  es- 
tate of  the  deceased,  who  has  assigned  it,  by  way  of  mortgage  or 
otherwise,  to  the  parties  seeking  the  grant.  (^) 

*  It  has  been  held,  that  a  surety  who,  after  the  death  of  the  prin- 
cipal, pays  off  the  debt,  is  entitled  to  be  regarded  as  a  creditor  of 
the  estate  of  the  deceased,  so  as  to  be  entitled  to  pray  administra- 
tion to  him.  (A) 

In  the  case  of  Aitkin  v.  Ford,  (i)  administration,  as  to  a  cred- 

(c)  Snapet;.Webb,2Cas.temp.Lee,411.        (y)  In  the  Goods  of  Godfrey,  2  Sw.  & 

(d)  Cawihorn  r.  Chalie,  2  Sim.  &  Stu.    Tr.  133 ;  In  the  Goods  of  Coles,  3  Sw.  & 
129.  Tr.   181 ;    Downward  v.  Dickinson,  ubi 

(e)  Dr.  Jenner.  supra ;  nor  with  a  grant  to  the  assignee  of 
(/)  Baynes  v.  Harrison,  Dea.  &  Sw.  15;    a  creditor  where  he  is  assignee  in  bank- 

Depit  ».  Delerieleuse,  2  Sw.  &  Tr.  131 ;  In  ruptcy.    lb. 

the  Goods  of  Coles,  3  Sw.  &  Tr.  181 ;  S.  C.  (h)  Williams  v.  Jukes,  84  L.  J.,  P.  M.  & 

nomine  Macnin  ».  Coles,  33  L.  J.,  P.  M.  &  A.  60.   [One  is  a  creditor  who  has  a  cause 

A.  175 ;  Day  v.  Thompson,  2  Sw.  &  Tr.  of  action  against  the  deceased,  which  by 

169;  Downward  v.  Dickinson,  3  Sw.  &  law  sunrires.    Shaw  C.  J.  in   Smith  v. 

Tr.  564;    [Pearce   v.  Castrix,  8    Jones  Sherman,  4  Cush.  412;  Biitchell  v.  Lunt, 

(Law),  71.]     As  to  administration  being  4  Mass.  654;  Royce  v.  Burrell,  12  Mass. 

granted  to  an  undertaker  as  a  creditor  for  395.] 

faneral  expenses,  see  Newcome  v,  Beloe,  (•)  3  Hagg.  193. 

L.  R.  1  P.  &  D.  314. 
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iter,  was  decreed  to  the  mother  of  an  intestate,  who  had  been  ad- 
vanced by  her  ;  the  father,  though  alive,  having  been  divorced  in 
the  commissary  court  of  Scotland,  and  married  again.  In  Hudles- 
ton  V.  Hudleston,  (y)  administration  to  the  effects  of  a  wife  who 
had  lived  with  her  husband  until  her  death,  was  granted  to  an 
antenuptial  creditor  of  the  wife.  (A;) 

When   a  creditor   administrator  has   been   duly   ap-  next  of  kin 

,  ....  cannot  oust 

pomted,  the  next  of  kin  cannot,  during  his  lifetime,'  take  a  creditor 
the  administration  from  him ;  but  upon  his  death  they  trator  dar- 
may  come  in,  and  claim  administration  de  bonis  non.  (Z)  *°«**'*^*'*' 
Although  before  administration  granted  a  creditor  cannot  deny 
an  interest  or  oppose  a  will,  yet  when  he  has  obtained  ^  creditor 
administration  he  has  a  right  to  maintain  it  against  the  jyoJ^oTad- 
executor  or  the  next  of  kin  ;  and  it  is  not  to  be  revoked  ministm^ 

tion  Diay 

on  mere  suggestion,  (tti)     And  where  administration  has  oppose  an 
been  granted  to  a  creditor,  and  a  will  is  afterwards  pro-  conte/t  a^ 
duced,  he  is  entitled  to  contest  it  in  the  same  manner  ^'^' 
that  the  next  of  kin  might  have  done,  without  being  subject  to 
costs,  (w) 

*  For  want  as  well  of  creditors  as  of  next  of  kin  desirous  to 
take  out  administration,  the  court  may  grant  it  to  any   ^^^     .^ 
person  at  his  discretion,  (o)    In  a  case  where  the  brother   ministra- 
and  only  next  of  kin  renounced,  the  court  granted  admin-  be  granted 
istration  to  the  nephew,  although  he  had  no  interest,  (p)   withouT*" 
Or  the  court  may,  ex  officio^  grant  to  a  stranger  letters  ad  *'*^****- 

ij)  2  Robert.  424.  Fust,  I   Robert.  274,  275  ;  In   the  Gooda 

{k)  A  decree  had  been  personallj  serred  of  Chanter,  Davis  v.  Chanter,  14  Sim. 

on  the  husband,  but  no  appearance  was  212;  [Genl.  Sts.  Mass.  c.  94,  §  1,  clause 

giyen.  "  Third  ; "  Redfield  L.  &  Pr.  Sur.  Cts.  160 ; 

(/)  Skeffington  v.  White,  1  Hagg.  702,  Hoffman  v.  Gold,  8  Gill  &  J.  79 ;  Thomp- 

703.  sonv.  Hacket,2HiIl(S.  Car.),d47.]    The 

(m)  Elme  v.  Da  Costa,  1  Fhillim.  173;  general  rule  seems  to  be  that  a  grant  of 

Menzica  v,  Pulbrook,  2  Curt.  851 ;  ante,  full  letters  of  administration  will  never  be 

338.    And  he  is  not  bound  to  bring  in  made  to  anj  one  who  is  not  either  a  cred- 

the  administration  till  an  admissible  alle-  itor  or  next  of  kin.     But  perhaps  the 

gation  has  been  brought  in,  either  pro-  court  might  make  such  a  grant  to  a  nom- 

ponnding  a  will,  or  propounding  an  inter-  minee  of  its  own.    And  see  stat.  20  &  21 

est.    Dabbs  v,  Chisman,  1  Fhillim.  159,  Vict.  c.  77,  s.  73  ;  pott,  446. 

160.  (p)  In  the  Goods  of  Keane,  1  Hagg. 

(n)  Norman  v.  Boame,  1  Fhillim.  160,  692.    See,  also,  in  the  Goods  of  Blagrare, 

note  (c)  to  Dabbs  v.  Chisman,  2  Curt.  851 ;  2  Hagg.  83 ;  In  the  Goods  of  Johnson,  2 

anU,  340.  Sw.  &  Tr.  595.    But  see  In  the  Goods  of 

(o)  See  the  judgment  of  Sir  H.  Jenner  Allen,  3  Sw.  &  Tr.  559. 
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letters  ad  eoNigendvm  bona  defunctij  to  gather  up  the  goods  of  the 
dum,  deceased,  (^p^^     In  a  late  case,  where  a  sole  next  of  kin 

refused  to  take  administration,  the  court  decreed  letters  of  ad- 
ministration to  a  person  who  had  been  her  agent,  limited  "  to  the 
collection  of  all  the  personal  property  of  the  deceased,  and  giving 
discharges  for  the  debts  which  might  have  been  due  to  the  estate 
on  the  payment  of  the  same,  and  doing  what  further  might  be 
necessary  for'  the  preservation  of  the  property  aforesaid,  and  to 
the  safe  keeping  of  the  same,  to  abide  the  directions  of  the 
court."  (?)  So,  in  a  subsequent  case,  (r)  the  court,  under  special 
circumstances,  made  a  grant  to  .a  creditor  ad  colligendum  bona, 
limited  to  collect  the  personal  estate  of  the  deceased,  to  give  re- 
ceipts for  his  debts  on  the  payment  of  the  same,  and  to  renew 
the  lease  of  his  business  premises,  which  would  expire  before  a 
general  grant  could  be  made.  But  the  court  refused  to  include 
in  the  grant  a  power  to  dispose  of  the  lease  and  good-will  of  the 
business,  or  a  power  to  carry  on  the  business.  («)  Or  the  court 
*  may  take  the  goods  of  the  deceased  into  its  own  hands,  to  pay 
the  debts  of  the  deceased  in  such  order  as  an  executor  or  adminis- 
trator ought  to  pay  them ;  but  he,  or  the  stranger  who  has  letters 
ad  colligendum^  cannot  sell  them,  without  making  themselves  ex- 
ecutors of  their  own  wrong.  The  court  has  only  an  authority, 
and  no  such  power  itself,  and  therefore  it  cannot  give  that  power 
to  any  other,  (f) 

The  power  of  the  court  in  making  grants  of  administration, 
Y'^^^-TT  *"^  ^^  deciding  to  wTiom  they  should  be  granted,  has 
s.  73.  '  been  much  enlarged  by  the  73d  section  of  the  court  of 
probate  act,  1867  (20  &  21  Vict.  c.  77). 

It  is  thereby  enacted,  that  ^^  where  a  person  has  died  or  shall 
die  wholly  intestate  as  to  his  personal  estate,  or  leaving  a  will 

(pi)  [See  Flora  v.  Mennice,  12  Ala.  836 ;  the  Goods  of  £arl,  L.  R.  1  P.  &  D.  450 ; 

Mootrie  v.  Hunt,  4  Bradf.  Sur.  173 ;  Law-  In  the  Goods  of  Warren,  L.  R.  1  P.  &  D. 

rence  v.  Parsons,  27  How.  Pr.  26 ;  ante,  538 ;  In  the  Goods  of  Grand  j,  L.  R.  1  P. 

275.]  &  D.  459.    In  that  case  a  joint  grant  of 

(q)  In  the  Goods  of  Radnall,  2  Add.  administration  de   bonis   non  was   made 

232.  nndcr  the  above  section  to  a  next  of  kin 

(r)  In  the  Goods  of  Clarkington,  2  Sw.  and  to  a  person  entitled  in  distribution, 

&  Tr.  380.  the  next  of  kin  consenting  to  the  grant, 

(j)    See,  also,  In  the  Goods  of  Wyck-  and  there  being  special  circamstances  rea- 

hoff,  3  Sw.  &  Tr.  20,  where  a  similar  dering  such  joint  grant  convenient, 

grant  was  made  under  the  73d  section  of  {t)  11  Vin.  Abr.  87,  Exors.  K.  pi.  19. 
the  conrt  of  probate  act,  1857,  supra.    In 
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a  will  affecting  personal  estate,  but  without  having  ap-  whena 
pointed  an  executor  thereof  willing  and  competent  to   shall  die 
take  probate,  or  where  the  executor  shall  at  the  time  of  without  an 
the  death  of  such  person  be  resident  out  of  the  United  J^fung^and 
Kingdom  of  Great  Britain  and  Ireland,  and  it  shall  ap-  ^"^^""^ 
pear  to  the  court  to  be  necessafy  or  convenient  in  any  probate: 
such  case  by  reason  of  the  insolvency  of  the  estate  of  the^xeco- 
the  deceased,  or  other  special  circumstances,  to  appoint  torisresi- 
some  person  to  be  the  admmistrator  of  the  personal  the  United 
estate  of  the  deceased,  or  of  any  part  of  such  personal  .^  ^^^^^^ 
estate,  other  than  the  person  who,  if  this  act  had  not  appear  to 

11111  1  "'iTi  J.**®  neces- 

been  passed,  would  by  law  have  been  entitled  to  a  grant  sary,  the 

of  administration  of  such  personal  estate,  it  shall  not  be  ap]^i^^ 

obligatory  upon  the  court  to  grant  administration  of  the  Jf-JJ^trator 

personal  estate  of  such  deceased  person  to  the  person  ^^°jT^^^ 

who,  if  this  act  had  not  passed,  would  by  law  have  been  erwise 

entitled  to  a  grant  thereof ;  but  it  shall  be  lawful  for  the  uie  grant: 

court,  in  its  discretion,  to  appoint  such  peraon  as  the  ^n  giving 

court  shall  think  fit  to  be  such  administrator  upon  his  fnd  lim- 

giving  such  security  (if  any)  as  the  *  court  shall  direct,  court  shall 
and  every  such  administration  may  be  limited  as  the 
court  shall  think  fit."  (u) 

(u)  The  conrt  will  not  make  a  grant  of  Smith,  2  Sw.  &  Tr.  508 ;  In  the  Goods 
nnder  this  section,  unless  there  are  special  of  Hagger,  3  Sw.  &  Tr.  65  ;  In  the  Goods 
circumstances  to  justify  it.    In  the  (xoods  of  Findlaj,  3  Sw.  &  Tr.  264 ;  In  the  Goods 
of  White,  Sw.  &  Tr.  457.    In  order  to  of  Fraser,  L.  R.  1  F.  &  D.  327 ;  In  the 
satisfy  the  court  that  it  is  "  necessary  and  Goods  of  Cooper,  L.  R.  2  P.  &  D.  21 ;  In 
convenient"  that  the  extraordinary  power  the  Goods  of  Richardson,  L.  R.  2  P.  &  D. 
gif  en  by  the  section  should  be  used  by  the  242 ;  lu  the  Goods  of  Llan  warns,  L.  R.  1 
court,  a  general  statement  that  '*  it  is  nee-  P.  &  D.  306.    The  court  wiU  not  grant 
essary  for  the  preservation  of  the  personal,  administration  under  this  section  to  a  per- 
estate  and  effects  of  the  deceased  that  the  son  entitled  to  a  grant  in  another  char- 
grant  should  be  made  "  is  not  sufficient,  acter,  e.  ^.  as  a  creditor.    In  the  Goods  of 
In  the  Goods  of  Cooke,  1  Sw.  &  Tr.  267 ;  Fairweather,  2  Sw.  &  Tr.  588 ;  Teague  v. 
In  the  Goods  of  Bateman,  L.  R.  2  P.  &  Wharton,  L.  R.  2  P.  &  D.  360.    In  Far- 
D.  242.    For  cases  where  the  court  has  rell  v.  Brownbill,  3  Sw.  &  Tr.  467,  the 
thought  that  the  circumstances  warranted  court  granted  administration  under  this 
snch  a  grant,  see  In  the  Goods  of  Jones,  1  section,  with  the  consent  of  all  parties  in- 
Sw.  &  Tr.  13 ;  In  the  Goods  of  Roberts,  terested,  to  their  nominee,  who  took  no 
1  Sw.  &  Tr.  64 ;  In  the  Goods  of  Burrell,  interest  in  the  property  himself.    The  sec- 
1  Sw.  &  Tr.  64 ;  In  the  Goods  of  Drink-  tion  is  wholly  inapplicable  where  there  is 
water,  2  Sw.  &  Tr.  611 ;  In  the  Goods  of  no  absence  of  persons  entitled  to  adminis- 
Sawtell,  2  Sw.  &  Tr.  448 ;  In  the  Goods  tration  and  no  insolvency.    It  would  then 
of  Peck,  2  Sw.  &  Tr.  506;  In  the  Goods  be  a  mere  arbitrary  selection  on  the  part 
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By  rule  81,  P.  R.  (Non-contentious  Business),  **  whenever  the 
Rule  81,  court,  under  sect.  73,  appoints  an  administrator  other 
fon^nHoui  *^*^  ^^^  person  who,  prior  to  the  court  of  probate  act, 
Businew).  1859^  would  havc  been  entitled  to  the  grant,  the  same 
is  to  be  made  plainly  to  appear  in  the  oath  of  the  administrator, 
in  the  letters  of  administration  arid  in  the  administration  bond." 

In  concluding  this  subject,  it  may  be  expedient  to  advert  *  to 
CitaUon  or  an  established  rule  of  the  ecclesiastical  court,  viz,  that 
party  bav-  wherever  a  party  has  a  prior  right  to  administer,  the  court 
riSitiSqS-  requires  that  he  should  be  cited  or  consent,  before  it  will 
site  before  errant  administration  to  any  other  person.  And  the  rule 
traUon  will  not  be  relaxed,  notwithstanding  the  party  who  has 
aootber.  the  right  has  no  interest  in  the  property  in  respect  of 
which  the  grant  of  administration  is  sought,  (x)  But  in  cases 
where  the  court  has  a  discretion,  viz,  in  cases  where  the  party 
entitled  in  priority  is  so  entitled  by  the  practice  of  the  court,  and 
not  by  statute,  the  court  will  sometimes  dispense  with  the  citation 
or  consent  of  the  party  having  the  prior  claim,  (y) 

of  the  coart.    Haynes  v.  Mathews,  I  Sw.  the  county.    The  validity  of  the  letters 

&  Tr.  460.    The  court  will  not  exercise  cannot  be  attacked  collaterally  for  want 

the  power  conferred  on  it  by  the  abore  of  citation.    James  v,  Adams,  22  How. 

section  bypassing  oyer  a  person  entitled  Fr.  409;  post,  550,  note  (h^).] 
to  a  grant  of  administration  in  favor  of  a        (y)  In  the  Goods  of  Rogerson,  2  Cart, 

creditor  when  the  fact  of  the  insolvency  of  656 ;  In  the  Goods  of  Sonthmead,  3  Curt, 

the  intestate  is  disputed.    Hawke  v.  Wed-  28;  In  the  Goods  ofWidger,  3  Cart.  55. 

derbame,  L.  B.  1  P.  &  D.  594.  The  court  granted  administration  to  the 

(x)  In  the  Goods  of  Barker,  1  Cart,  sister  of  a  bachelor  intestate,  upon  a  proxy 

592 ;  In  the  Goods  of  Carrey,  5  Notes  of  of  renondation  from  the  mother  (a  mar- 

Cas.  54.    When  the  next  of  kin  is  of  an-  tied  woman)  without  her  husband  joining 

sound  mind,  the  practice  is  that  his  next  in  it,  she  living  separate  from  her  hns- 

of  kin  must  also  be  cited,  in  order  that  band,  and  all  right  to  the  estate  and  ef- 

they  may  take  administration  for  his  use  fects  of  the  deceased  having  been  oon- 

and  benefit  if  they  think  proper.    Win-  veyed  to  her  under  a  deed  of  separation, 

deattv.  Sharland,  L.  B.  2  P.  &  D.  217.  In  the  Goods  of  Hardinge,  2  Curt.  640. 

[Giving  notice  has  been  held  indispensa-  [Where  several  are  equally  entitled  to  ad- 

ble  to  the  validity  of  a  grant  of  adminis-  ministration,    either   may   be   appointed 

tration,  in  such  cases.    Torrance  v.  Mc-  without  citing  the  others.    Peters  v.  Pub- 

Doogald,  12  Geo.  526 ;  Bean  r.  Bumpas,  He  Administrator,   1  Bradf.    Sur.    200; 

22  Maine,  549.    But  it  cannot  be  pleaded  Cobb   v.  Beardsley,  37   Barb.    192.    In 

in  defence  to  an  action  by  an  admin istra-  Maine  notice  is  not  required  prior  to  the 

tor,  that  the  proper  parties  were  not  cited  granting  of  administration  on  an  intestate 

before  the  probate  court    That  court  ob-  estate  if  it  be  granted  "  to  the  widow,  hus- 

tains  jurisdiction,  not  by  the  citations,  but  band,  next   of  kin,  or  husband  of  the 

by  the  residence  of  the  intestate  within  daughter  of  the  deceased,  or  to  two  or 
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By  rule  69,  P.  R.  (Non-<5ontentious  Business),  *'  Cita-  ?o^  cita- 
tions are  to  be  served  personally  when  that  can  be  done,  be  served. 
Personal  service  shall  be  effected  by  leaving  a  true  copy   Raie  69,  p. 
of  the  citation  with  the  party  cited,  and  showing  him  the  oomenUoiu 
original,  if  required  by  him  to  do  so."  Bosineaa). 

By  rule  70,  ^^  Citations  and  other  instruments  which  cannot  be 
personally  served  are  to  be  served  by  the  insertion  of  the 
same,  or  of  an  abstract  thereof,  settled  and  signed  by  one 
of  the  registrars,  as  an  advertisement  in  such  morning  and  even- 
ing London  newspapers,  and  such  local  newspapers,  and  at  such 
intervals  as  the  judge  or  one  of  the  registrars  shall  direct."  (y^) 


♦  SECTION  II. 
Who  are  incapable  of  being  Administrators. 

A  widow,  or  next  of  kin  who  would  otherwise  be  entitled,  may 
be  incapable  of  the  office  of  administrator  on  account  of  some  legal 
disqualification. 

It  will  be  shown  in  a  subsequent  part  of  this  treatise,  to  whom, 
upon  such  an  event,  the  administration  is  to  be  committed,  (y^) 

The  incapacities  of  an  administrator  not  only  comprise  those 
persons  who  have  already  been  mentioned  as  disqualified  for  the 
office  of  executor,  (2)  but  extend  to  attainder  of  treason  or  fel- 
ony, (a)  or  other  lawful  disability,  (6)  outlawry,  (c)  and  bank- 
ruptcy. ((2)  But  it  is  no  incapacity  to  be  an  administrator  that 
the  next  of  kin  is  an  alien,  (e) 

more  of  them."    Bean  v.  Bnmpas,  22  ministration  to  the  lawfid  ftiends  of  the 
Maine,  549.]  deceased.    [It  is  no  objection  to  the  grant 
(3/^)  [The  fact  that  an  administrator  of  letters  of  administration  to  the  daughter 
gaye  public  notice  of  his  appointment  may  of  an  intestate  in  Maryland,  that  she  is  a 
be  prored  by  oral  evidence,  as  well  as  by  nan  in  a  convent  in  the  District  of  Colnm- 
an  affidavit  filed  and  recorded  pnrsuant  to  bia.    Smith  v.  Young,  5  Gill,  197.] 
the  statute  in  Massachusetts.    Henry  v,  (c)  1  BoU.  Abr.  908 ;  Bac.  Abr.  Exors. 
Estes,  13  Gray,  336.]  G. ;  Toller,  93. 
(y<)  See  pott,  pt  X.  bk.  y.  ch.  iii.  §  yi.  (d)  Hills  v.  Mills,  1   Salk.  36 ;    Com. 
(z)  See  anU,  237,  238.  Dig.  Admor.  B.  6 ;  cmU,  427  ;    [Corn- 
ea) But  now,  since  the  abolition  of  for-  propet's  Appeal,  33  Penn.  St  537.] 
feitnre  of  a  felon's  property  (33  &  34  Vict  (e)  Com.  Dig.  Admor.  B.    6.     Upon 
c  23),  it  would  seem  that  a  felon  can  be  this  subject,  see  ante,  229,  [note  {k).    The 
an  administrator.  statute  of  New  York  provides  that "  no 
{h)  Hensloe's  case,  9  Co.  89  6.    For  the  letters  of  administration  shall  be  granted 
itatnte  binds  the  ordinary  to  grant  ad-  to  a  penon  convicted  of  an  infamous  crime, 
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If  the  next  of  kin  be  a  minor,  administration  must  be  granted 
Infancy.  ^  another  person  during  his  minority ;  (e^)  which  spe- 
cies of  administration  will  hereafter  be  considered  sepa- 
rately. (/)  But  on  one  occasion,  administration,  limited  to  the 
receipts  of  dividends  in  the  English  funds,  was  granted  by  Sir 
John  Nicholl  to  a  minor  residuary  legatee,  the  wife  of  a  minor, 
both  subjects  of  and  resident  in  Portugal,  on  a  certificate  being 
produced  that  by  the  law  of  Portugal  she  was  entitled.  Qf) 

*  However,  in  a  subsequent  case,  Sir  C.  Cresswell  refused  to  grant 
administration  to  a  minor,  though  by  the  law  of  the  country  where 
the  deceased  was  domiciled  the  minor  was  entitled  to  the  grant, 
and  that  learned  judge  appeared  to  be  of  opinion,  that  the  court 
ought  not  to  follow  the  practice  of  the  court  of  domicil,  where  it 
was  in  contradiction  to  the  English  law,  according  to  which  the 
minor  could  not  take  upon  himself  the  liabilities  which  the  law 
casts  upon  an  administrator  —  for  instance,  he  could  not  execute 
a  bond.  (K) 

nor  to  any  ono  incapable  hj  law  of  mak-  habits  of  mind  and  body  as  render  a  man 
ing  a  contract,  nor  to  a  person  not  a  citi-  generally,  and  under  all  ordinary  circnm- 
sen  of  the  United  States,  unless  such  per-  stances,  unfit  to  serve.  Emerson  r.  Bow- 
son  reside  within  the  state,  nor  to  any  one  ers,  14  N.  Y.  449 ;  Shilton's  case,  1  Tuck, 
who  is  under  twenty-one  years  of  age,  nor  (N.  Y.)  Sur.  73.  A  person  who  cannot 
to  any  person  who  shall  be  judged  incom-  write,  nor  read  writing,  and  has  no  expe- 
petent  by  the  surrogate  to  execute  the  rience  in  keeping  accounts,  or  in  settling 
duties  of  such  trust,  by  reason  of  drunk-  estates,  is  held  to  be  incompetent  to  act  as 
enness,  improvidence,  or  want  of  under-  administrator  within  the  meaning  of  the 
standing."  2  li.  S.  75,  §  32,  as  amended  North  Carolina  statute  respecting  admin- 
by  Laws,  1830,  c.  320,  §  18.  That  a  pro-  istrations.  Stephenson  v.  Stephenson,  4 
fessional  gambler  is />rimayacic  disqualified  Jones  (Law),  472.  But  in  Maryland,  the 
by  reason  of  improvidence,  see  M'Mahon  inability  of  the  wife  to  read  or  write  does 
V.  Harrison,  10  Barb.  659 ;  Harrison  v.  not  disqualify  her  from  acting  as  admin- 
M'Mahon,  1  Bradf.  Sur.  283;  M'Mahon  istratrix  of  her  husband's  estate.  Nnsz  p. 
V.  Harrison,  6  N.  Y.  443.  What  condition  Grove,  27  Md.  391.  See,  also,  Gregg  v. 
of  drunkenness  is  sufficient  ground  of  ob-  Wilson,  24  Ind.  227  ;  Estate  of  Pacheco, 
jection  under  the  above  statute,  see  Elmer  23  Ala.  476.] 

r.  Eechele,  5  N.  Y.  Sur.  472 ;   Kechele's  (e^)  [An  infant  cannot  lawfully  be  ap- 

case,  1  Tuck.  (N.  Y.)  Sur.  52.    See,  as  to  pointed  administrator,  and  such  an  ap- 

Pennsylvania,  ante,  235,  note  (q).    As  to  pointment  may  be  revoked  by  the  judge  of 

the  effect  of  immoral  habits  or  offences  of  probate  by  whom  it  was  made ;  but  such 

moral  turpitude,  see  Shilton's  case,  1  Tuck,  administrator  will  be  compelled  to  account 

(N.  Y.)  Sur.  73  ;  Berry  v.  Hamilton,  12  for  moneys  received  by  him  after  becoming 

B.  Mon.  191 ;  ante,  238,  note  (/) ;  Coope  of  age.  Carow  v.  Mowatt,  2  Edw.  Ch.  57.] 

V,  Lowerre,  1  Barb.  Ch.  45.    As  to  the  de-  (/)  Pott,  pt  i.  bk.  y.  ch.  in.  §  in. 

gree  of  improvidence  sufficient  to  raise  the  G^)  In  the  Goods  of  the  Countess  of 

objection  under  the  above  act,  see  Coope  v.  Da  Cunha,  1  Hagg.  237. 

Lowerre,  1  Barb.  Ch.  45 ;  it  refers  to  such  (A)  In  the  Goods  of  the  Duchess  of  Or- 
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Coverture  is  no  incapacity  for  the  ofBce  of  administrator.  (A*) 
Therefore,  if  a  feme  covert  be  next  of  kin  to  the  intes-  FtiM 
tate,  administration  shall  be  granted  to  her.  (i)  But  she  *^**''* 
cannot  take  administration  without  the  consent  of  her  husband,  (Jt) 
inasmuch,  among  other  reasons,  as  he  is  required  to  enter  into  the 
administration  bond,  which  she  is  incapable  of  doing.  (F)  Yet  if 
it  can  be  shown  that  the  husband  is  abroad,  or  otherwise  incompe- 
tent, a  stranger  may  join  in  the  security  in  his  stead.  (J)  In  either 
case  the  administration  is  committed  to  her  alone,  and  not  to  her 
jointly  with  her  husband  ;  otherwise,  if  he  should  survive  her,  he 
would  be  administrator,  contrary  to  the  meaning  of  the  act.  (m) 

In  Da  Rosa  v.  De  Pinna,  (w)  a  married  woman  prayed  admin- 
istration to  her  mother  and  sister,  and  was  opposed  by  another 
sister.  The  judge  of  the  prerogative  decreed  administration  to 
pass  under  seal  to  the  married  woman,  who  was  sworn  administra- 
trix. The  sister  appealed,  and  in  the  *  delegates  the  married  woman 
gave  a  proxy  to  renounce  her  right  to  the  administration,  in  order 
to  prejudice  her  husband;  the  husband  intervened,  and  prayed 
that  her  proxy  might  be  rejected.  The  court  was  of  opinion,  that 
on  decreeing  the  administration  to  the  wife,  an  interest  was  vested 
in  her  husband  which  she  could  not  by  any  subsequent  act  deprive 
him  of,  and  therefore  rejected  her  proxy  of  renunciation. 

leans,  1  Sw.  &  Tr.  253 ;  [Carow  v.  Mowatt,  which  case  a  motion  for  administration 

S  Edw.  Ch.  57 ;  Collins  r.  Spears,  1  Miss,  with  a  will  annexed  to  the  attorney  of  a 

(Walk.)  310.]  residuarj  legatee,  a  married  woman,  upon 

(A^)  [Note(i)  below;  ante, 232, note  (c).  her  proxy  alone,  her  husband  refusing  to 

But  in  Georgia  9^ferM  covert  is  disqualified  join,  was  rejected. 

by  statute.   See  Lererett  v.  Dismukes,  10  (k^)  [English  v.  McNair,   34  Ala.  40. 

Geo.  98.    And  see  Kavanaugh  r.  Thomp-  This  difficulty  is  obviated  in  Massachu- 

son,  16  Ala.  817.]  setts  by  statute  1869,  c.  409.] 

(t)  Com.  Dig.   Admor.  B.  6;  lb.  Ad-  (I)  Toller,  91. 

mor.  D.     [By   a  recent  statute  of  New  (m)  Anon.  Style,  74 ;    S.  C.  semble,  by 

York  (1867,  c  782,  §  2)   married  women  the  name  of  Wood  v.  Brown,  Aleyn,  36 ; 

are  rendered  competent  in  that  state  to  Toller,  91 ;  [Stewart*8  Appeal,  56  Maine, 

receire  letters  of  administration  the  same  302.]      If   it   were  committed  to  them 

as  if  sole ;  so  in  Massachusetts,  by  St.  jointly  during  the  coverture,  it  might  per- 

1874,  c  184,  §  4;  ante,  232,  note  (c).    In  haps  be  good,  because,  if  committed  to 

Maryland,  a  married  woman  may  act  as  the  wife  alone,  the  husband  for  such  period 

administratrix  or  executrix.     Binnerman  may  act  in  the  administration  with  or  with- 

p.  Weaver,  8  Md.  517.    As  to  Pennsylva-  out  her  assent  Aleyn,  36. 

nia,  see  Gyger's  Estate,  65  Penn.  St.  311.]  (n)  2  Cas.  temp.  Lee,  390.    See,  also, 

{h)  [See  statutes  of  Massachusetts,  1869,  Haynes  v.  Matthews,  1  Sw.  &  Tr.  460; 

c.  409;  1874,  c.  184,  §  5;  ante,  232,  note  ante,  425. 
(e).]     See  Bubbers  v.  Uarby,  3  Curt.  50,  in 
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SECTION  in. 

Of  the  Mode  of  granting  Letters  of  Administration^  and  the 
Practice  relating  thereto^  and  Form  thereof 

In  pursuance  of  the  authority  conferred  by  the  court  of  probate 
Practice  as  ^^'  1857,  sect.  30,  (o)  a  great  many  rules,  orders,  and 
to  grants      instructions  as   to  OTants  of  letters  of   administration 

of  letters  ,  ^ 

of  admin-  were  made  in  the  year  1862,  for  the  regulation  of  the 
practice  and  of  the  fees  of  the  court,  in  respect  both  of 
contentious  and  non-contentious  business,  and  the  guidance  both  of 
the  principal  and  district  registrars.  They  run  to  so  great  a  length 
that  it  would  be  impracticable  to  insert  them  in  a  treatise  such 
as  this. 

It  is,  therefore,  thought  better  merely  to  refer  t^e  reader  for 
them  to  the  books  of  practice,  (y)  But  inasmuch  as  these  "  or- 
ders, rules,  and  instructions "  are  in  fact  in  a  great  measure 
founded  on  the  old  practice  of  the  prerogative  court  as  it  stood 
at  the  time  of  the  passing  of  the  act,  and  the  practice  of  the  court 
of  probate,  subject  to  the  rules  and  orders  (by  sect.  29  of  the 
court  of  probate  act,  1867),  (y)  is  generally  to  be  according  to  the 
then  present  practice  of  the  prerogative  court,  it  is  thought  ad- 
visable to  retain  all  the  statements  contained  in  this  and  the  pre- 
ceding and  some  of  *  the  following  sections  of  the  former  editions 
of  this  work  as  to  the  then  established  practice  of  that  court. 

Administration  is  generally  granted  by  writing  under  seal,  (q^y 
By  what  It  may  also  be  committed  by  entry  in  the  registry,  with- 
S'form*^*  out  letters  srib  sigillo ;  but  it  cannot  be  granted  by 
parol,  (r) 

Form.  ^^^  following  is  to  be  the  form  of  the  grant  to  a  next 

of  kin: 

(o)  See  ante,  323.  (r)  Anon.   Show.  408,  409 ;  Godolph. 

(/>)  Coote's  Practice ;  Dodd  &  Brooke's  pt.  2,  c.  SO,  s.  5;  Toller,  119.    [The  pos- 

Practice.     Some  farther   rules,  relating  session  of  letters  of  administration  by  the 

principal! J  to  pleas  to  declarations  pro-  person  to  whom  they  purport  to  be  granted 

pounding  wills,  were  made  and  issued  (to  is  primA  facie  evidence  of  delivery.  M'Nair 

take  efiect  on  and  after  1 1  January,  1 866).  v.  Dodge,  7  Mlsson.  404 ;  Hensely  v.  Dodge» 

(q)  See  ante,  323.  7  Missou.  479.] 

Iq^)  [See  Tack  v.  Boone,  8  Gill,  187 ; 
Post  v.  Caulk,  3  Missou.  35.] 
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"  In  her  Majesty's  Court  of  Probate. 
"  The  Principal  Registry. 
^^  Be  it  known  that  on  the  day  of  9 18    ,  letters  of 

administration  of  all  and  singular  the  personal  estate  and  effects 
of  A.  B.,  late  of  ,  deceased,  who  died  on  ,  («)  18     ,  at 

intestate,  were  granted  by  her  majesty's  court  of  probate  to 
C.  D.,  the  lawful  widow  and  relict  [or  as  the  case  may  6e]  of  the  said 
intestate,  she  having  been  first  sworn  well  and  faithfully  to  admin- 
ister the  same,  by  paying  the  just  debts  of  the  said  intestate,  and 
distributing  the  residue  of  his  estate  and  effects  according  to  law, 
and  to  exhibit  a  true  and  perfect  inventory  of  all  and  singular  the 
said  estate  and  effects,  and  to  render  a  just  and  true  account 
thereof  whensoever  required  by  law  so  to  do. 

*'  (Signed)  E.  F.  («i) 

"  Registrar." 
By  a  modem  regulation  of  the  prerogative  court  of  Canterbury, 
where  letters  of  administration  were  applied  for  after  the  Time  of 

**  .  granting 

expiration  of  five  years  from  the  death  of  the  intestate,   letters. 
the  delay  must  have  been  satisfactorily  accounted  for  by  an  affi- 
davit made  by  the  administrator  or  other  competent  person.  (() 
And  now  by  rule  45,  P.  R.  (Non-contentious  Business),  "  In  every 
case  where  probate  or  administration  is  for  the  first  time  applied 

(s)  The  time  of  the  death  was  required  testator  or  intestate.  Genl.  Sts.  c.  94,  s.  3. 

to  form  part  of  the  oath,  and  to  be  in-  Thegrant  of  original  administration  after 

serted  in  the  margin  of  the  grant,  by  a  the  expiration  of  that  period  is  a  nullity, 

rule  of  the  prerogative  conrt  of  Canter-  Wales  v.  Willard,  2  Mass.  120;  Jochum- 

bury.    See  the  reason,  ante,  385,  note  (6).  sen  v,  Willard,  3  Allen,  87,  90.    But  ad- 

(s^)  [See  Post  v.  Caulk,  3  Missou.  35 ;  ministration  de  bonis  non  may  be  granted 
Witsel  v.  Pierce,  22  Geo.  112;  Farley  v.  after  the  expiration  of  twenty  years  from 
McConnell,  7  Lansing,  428.  As  to  ap-  the  death  of  the  former  administrator, 
pointment,  and  certificate  of  it,  see  Tuck-  Bancroft  v.  Andrews,  6  Cush.  493 ;  Kemp- 
er V.  Harris,  13  Geo.  1 ;  Witsel  v.  Pierce,  ton  v.  Swift,  2  Met.  70.  To  the  same 
22  Geo.  112;  Haskins  v.  Miller,  2  Dev.  effect  is  Holmes,  petitioner,  33  Maine, 
(Law)  360.  In  Missouri  the  order  of  the  577.  For  the  limitation  in  Tennessee,  see 
court  is  a  sufficient  appointment  of  an  ad-  Townsend  l%  Townsend,  4  Coldw.  70,  the 
ministrator,  without  any  formal  letters,  same  as  to  letters  testamentary  and  of  ad- 
if  the  party  gives  the  bond  and  takes  the  mhiistration.  As  to  Texas,  see  Cochran 
oath  required  by  law.  State  v.  Price,  21  v.  Thompson,  18  Texas,  652 ;  Lloyd  v. 
Missou.  434.]  Mason,  38  Texas,  212.    In  Alabama  an 

(t)  Gwyne  on  Probate  and  Legacy  Du-  administrator  cannot  be  appointed  within 

ties,  p.  10.    See  In  the  Goods  of  Darling,  fifteen   days  after  the  death  is  known. 

8  Hagg.   561 ;  cmU,  385,  note  (6).    [In  Curtis  v.  Williams,  33  Ala.  570 ;   Curtis 

Massachusetts,  administration,  except  in  v.  Burt,  34  Ala.  729.    As  to  the  liability 

special  cases,  cannot  be  originally  granted  of  sureties  on  a  bond  given  by  an  admin- 

aiter  twenty  years  from  the  death  of  the  istrator  upon  a  grant  to  him  of  original 
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for  after  the  lapse  of  three  years  from  the  death  *  of  the  deceased, 
the  reason  of  the  delay  is  to  be  certified  to  the  registrars,  and 
should  the  certificate  be  unsatisfactory,  the  registrars  are  to  require 
such  proof  of  the  alleged  cause  of  delay  as  they  may  see  fit." 
In  the  case  of  a  recent  death,  if  a  party  swears  that  he  is  one  of 
the  next  of  kin,  the  grant  will  issue  without  inquiry  as  to  the 
knowledge  of  the  other  next  of  kin.  (w) 

The  practice  of  the  prerogative  court  was,  and  of  the  court  of 
probate  (by  rule  44,  P.  R.  Non-contentious  Business)  is,  that  let- 
ters of  administration  shall  not  issue  until  after  the  expiration  of 
fourteen  days  from  the  death  of  the  intestate;  unless,  for  special 
cause  (as  that  the  goods  would  otherwise  perish,  or  the  like),  the 
judge  or  two  of  the  registrars  shall  think  fit  to  order  them 
sooner,  (x) 

Where  a  party  entitled  to  the  grant  of  administration  has  re- 
Retracting    nounced,  such  renunciation  may  be  retracted  before  the 

reniincia>  ,    .  .        • 

tion.  administration  has  passed  the  seal,  (y) 

The  oath  to  be  made  by  the  administrator,  on  his  taking  out 
letters  of  administration,  is  to  be  in  this  form : 

"  In  her  Majesty's  Court  of  Probate. 
"The  Principal  Registry. 
"  In  the  goods  of  A.  B.,  deceased. 
"I,  C.  D.,  of  ,  in  the  county  of  ,  make  oath  and 

say  [or  solemnly,  sincerely,  and  truly  declare  and  affirm,  accord- 
ing to  the  form  of  words  prescribed  by  the  statute  applicable  to 
the  particular  case},  that  A.  B.,  late  of  ,  deceased,  died  in- 

testate, (2)  a  bachelor,  without  parent,  *  brother  or  sister,  uncle  or 
aunt,  nephew  or  niece  [or  as  the  case  may  (e],  and  that  I  am  the 
lawful  cousin  german  [or  as  the  case  may  (a],  that  I  will  faithfully 

letters  of ,  administration  after  the  time  (z)  It  is  safficient  if  the  administrator 

prescribed  by  statute,  see  Foster  r.  Com-  swears  that  the  deceased  made  no  will  ex- 

monwealth,  35  Fenn.  St.  148.]  cept  as  to  real  estate.    O'Dwjer  v.  Geare, 

(u)  3  Hagg.  565.    But  see  rule  28,  P.  1  Sw.  &  Tr.  465.    A  partjr  having  died 

R.,  ante,  425,  426,  note  (/).  insane,  leaving  a  will,  which  upon  face  of 

(x)  1  Onght.  323,  tit.  219,  s.  1,  note  (a),  it  exhibited  marks  of  insanity,  the  court 

(y)  West  V.   Wilby,  3    Fhillim.    879;  granted  administration  of  the  effects  of  the 

[Casey  v.  Gardiner,  4  Bradf.  Snr.   13.]  deceased  as  dead  intestate,  but  directed  the 

See  M'Donnell  v.  Prendergrast,  3  Hagg.  will  to  be  deposited  in  the  registry.    In 

212;  [McClellan's  Appeal,  16  Penn.  St.  the  Goods  of  Bourget,  1  Curt.  591.    See, 

110,   116;]    ante,    283,    [417,    note  (o) ;  also.  Palmer  v.  Dent,  2  Robert.  284 ;  Per- 

Stocksdale  v.  Conaway,  14  Md.  99  ;  Estate  ry  v.  Dyke,  1  Sw.  &  Tr.  12. 

ofKirdan,  16Cal.  161.] 
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administer  the  personal  estate  and  effects  of  the  said  deceased,  by 
paying  his  just  debts  and  distributing  the  residue  of  his  said  estate 
and  effects  according  to  law ;  that  I  will  exhibit  a  true  and  per- 
fect inventory  of  all  and  singular  the  said  estate  and  effects,  and 
render  a  just  and  true  account  thereof,  whenever  required  by  law 
so  to  do ;  that  the  said  deceased  died  at  ,  on  the  day 

of  ,  18       ;  (a)  and  that  the  whole  of  the  personal  estate 

and  effects  of  the  said  deceased  does  not  amount  in  value  to  the 
sum  of  pounds,  to  the  best  of  my  knowledge,  information, 

and  belief.  "  (Signed)     A.  B. 

"  Sworn  at  ,  on  the  day  of  ,  18     - 

"Before  me, 
"  (Person  authorized  to  administer  oaths  under  the  act)." 

The  concluding  part  of  this  oath  is  in  accordance  with  the  stat. 
56  Geo.  3,  c,  184,  s.  38  (the  stamp  act),  by  which  it  is  enacted 
that  no  ecclesiastical  person  shall  grant  letters  of  administra- 
tion, without  first  receiving  from  the  person  applying  for  them, 
or  some  other  competent  person,  an  affidavit  whether  the  estate 
and  effects  of  the  deceased,  in  respect  of  which  administration  is 
to  be  granted,  are  under  the  value  of  a  certain  sum  to  be  therein 
specified,  (a) 

SECTION  IV. 

Of  Administration  to  the  Effects  of  Intestate  Seamen^  Marines^ 

and  Soldiers, 

By  Stat.  11  Geo.  4  and  1  W.  4,  c,  20,  the  statute  ^^  q^^  4^ 
55  Geo.  3,  c.  60  is  repealed.  «•  ^' 

By  section  56,  the  wages,  prize  money,  &c.  of  a  petty  officer, 
or  seaman,  or  non-commissioned  officer  of  marines,  or  Mode  of 
*  marine,  dying  intestate,  are  to  be  paid  to  his  repre-   ^dmlnUtr*- 
sentatives,   only  upon    administration   obtained  in   the  *'£"{^ 
following    manner ;  (i)   videlicet,   the  person   claiming  intestate 
administration  shall  send  a  letter  to  the  inspector,  stat-   &c.     ' 
ing  his  abode,  his  relationship  to  the  deceased,  the  names  of  the 

(a)  See  post,  pt.  i.  bk.  tit.  tard,  and  it  is  intended  that  snch  admin- 

{b)  If  an  application  is  made  for  ad-  istration  should  extend  to  the  pay  or  prize 

ministration  to  be  granted  to  the  nominee  money  due  to  the  deceased,  the  require- 

of  the  crown  of  the  personal  estate  of  a  ments  of  this  section  must  be  attended  to. 

seaman  in  the  queen's  service,  as  a  has-  In  the  Goods  of  Bcvan,  11  Jnr.  N.  S.  982. 
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deceased  and  of  the  ship  or  ships  to  which  he  belonged,  that  he 
has  been  informed  of  the  death,  and  requesting  such  directions  as 
may  enable  him  to  procure  administration,  or  to  the  like  effect ; 
upon  receipt  whereof  the  inspector  shall  send  by  post,  under  cover, 
to  the  minister  of  the  parish  wherein  the  claimant  sball  reside,  a 
form  of  petition,  together  with  the  requisite  certificates,  in  blank, 
to  be  filled  up  as  hereafter  mentioned,  and  a  letter  pointing  out 
the  steps  to  be  taken  thereon ;  and  shall  also  send  to  the  claimant 
a  letter  advising  him  of  the  forwarding  of  the  said  petition  or 
paper  as  aforesaid,  and  pointing  out  the  measures  to  be  taken  by 
him  for  substantiating  his  claim ;  and,  upon  receipt  of  the  said 
petition,  the  minister  or  curate  shall  examine  him,  the  claimant, 
and  also  such  two  inhabitant  householders  of  the  parish  as  may  be 
disposed  to  certify  their  personal  knowledge  of  him,  and  their  be- 
lief of  his  right  to  administer  to  the  effects  of  the  intestate,  ac- 
cording to  the  degree  of  relationship  set  forth  at  the  head  of  the 
petition ;  and  the  minister  or  curate  being  satisfied  of  the  truth  of 
their  answers,  and  having  seen  the  claimant  sign  the  application, 
and  the  two  householders  sign  the  certificate  (which  the  minister 
is  required  to  do),  shall  add  thereto  a  description  of  the  height,  &c. 
of  the  claimant;  and,  after  the  blanks  in  the  petition,  certificates, 
and  description  shall  have  been  filled  up,  shall  certify  to  the 
several  particulars  by  subscribing  his  signature  thereto,  for  which 
purposes  the  claimant  and  householders  shall  attend  at  such 
time  and  place  as  the  minister  *  or  curate  shall  appoint ;  and  the 
claimant  shall  pay  to  the  minister  or  curate  a  fee  of  two  shil- 
lings and  sixpence ;  and,  the  paper  being  completed  according  to 
the  directions  given,  the  minister  shall  return  the  same  by  post 
to  the  treasurer  of  the  navy,  London ;  and,  upon  its  receipt  at  the 
navy  pay  office,  the  inspector  shall  examine  it,  and,  being  satis- 
fied of  the  claim,  he  shall  transmit  to  a  proctor  a  certificate  there 
of ;  and  in  case  the  claimant  shall  not  reside  within  the  bills  of 
mortality,  the  inspector  shall  at  the  same  time  inclose  and  send  to 
the  proctor  a  letter  addressed  to  the  minister  and  churchwardens 
or  elders  (as  the  case  may  be)  of  the  claimant's  panel,  signifying 
the  transmission  of  a  commission  (which  the  proctor  is  to  obtain) 
for  swearing  the  claimant  as  administrator,  with  the  necessary  in- 
structions for  executing  the  same;  and  the  proctor  shall,  upon 
receipt  thereof,  take  the  requisite  steps  towards  enabling  the  claim- 
ant to  obtain  administration,  and  shall,  in  the  inspector's  letter  to 
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the  minister,  inclose  the  commission  or  other  necessary  instrument, 
with  instructions  for  executing  the  same,  and  forward  the  same  by 
post,  agreeably  to  the  address  put  thereon  by  the  inspector. 

Sect.  57  provides,  that,  in  case  the  minister  or  curate  shall 
reject  any  petition,  he  shall  state  his  reasons  for  such  Minister 
rejection  on  the  petition,  and  forthwith  return  the  same  "^l^j^o^^t^ 
to  the  treasurer  of   the  navy ;  and  .in  case  no  applica-  state  his 
tion  shall  be  made  by  the  claimant,  or  no  effectual  steps 
taken  by  him  to  complete  the  petition  and  the  certificates,  within 
two  calendar  months  from  the  date  of  the  inspector's  letter,  the 
minister  or  curate  shall  return  the  petition  to  the  treasurer  of  the 
navy,  with  his  reason  for  doing  so  noted  thereon. 

Sect.  63  enacts,  that,  when  the  executor  or  administrator  shall 
die  before  he  shall  have  received  the  wages,  &c.  payable  Manner  of 
to  his  testator  or  intestate,  the  inspector  may  investigate  Fn  case  of 
the  right  of  any  person  claiming  payment  of  the  same,   &5.!^dying 
or  to  represent  the    person  of   such  deceased    petty  of-  J^^dpt  o? 
ficer,  &c. ;  and,  being  satisfied  of  such  right,  shall  certify   wages, 
the  name  and  place  of  abode  of  such  person  upon  the  check  or 
certificate,  and  *  that  in  his  judgment  the  claimant  is  the  rightful 
representative  of  such  deceased  petty  officer,  &c.  and  entitled 
to  receive  whatever  may  remain  due  in  respect  of  his  services  as 
aforesaid;   and    thereupon,  if  the  wages,  &c.  remaining   unpaid 
shall  appear  to  the  inspector  not  to  amount  nor  likely  to  amount 
to  more  than  twenty  pounds,  the  treasurer,  or  any  prize  agent, 
may  pay  to  such  person  all  wages,  &c.  so  due  or  to  become  pay- 
able, without  requiring  fresh  administration ;  but  if  the  same  shall 
amount  or  appear  to  the  said  inspector  to  be  likely  to  amount  to 
more  than  that  sum,  then  the  same  shall  only  be  paid  upon  fresh 
letters  of  administration,  to  be  obtained  as  before  directed. 

Sect.  64,  for  preventing  frauds  by  pretended  creditors  of  de- 
ceased seamen   and  marines,  enacts,  that  no  letters  of   Adminis- 
administration  shall  be  granted  to  any  creditor  of  any   to^be 
deceased  petty  officer  or  seaman,  &c.  but  that  every  such  Seditors^f 
creditor  shall  receive  the  amount  of  his  claim  (if  just)   seamen 

\      J       ^    and  ma- 
out  of  the  assets,  or  so  far  as  the  same  will  extend  for  rines. 

that  purpose,  when  the  just  amount  shall  have  been  ascertained 
and  approved  in  manner  following:  The  creditor  shall  deliver  to 
the  inspector  an  account  in  writing,  signed,  stating  the  particu- 
lars of  the  demand  and  the  place  of  his  abode,  and  verified  by 
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oath  or  afBrmation  before  a  jastice  of  the  peace ;  and,  if  any  ap- 
plication for  a  certificate  to  obtain  probate  or  administration  shall 
be  made,  the  inspector  shall  give  notice  to  the  applicant  of  the 
name  and  place  of  abode  of  the  creditor,  and  the  amount  of  the 
debt,  and  shall  also  cause  notice  to  be  given  to  the  creditor  of 
the  place  of  abode  of  such  applicant ;  but  if  no  such  application 
shall  have  been  made  at  the  time  of  the  delivery  of  the  claim, 
the  inspector  shall  proceed  to  investigate  the  account  of  such 
creditor,  for  which  purpose  he  may  require  production  of  all  books, 
accounts,  &c.  relating  to  his  demand,  and  satisfactory  evidence 
thereof ;  and,  if  such  creditor  shall  satisfy  the  inspector  of  the 
justice  of  the  demand  in  part  or  in  the  whole,  the  same  shall  be 
allowed ;  but  if  all  books,  &c.  shall  not  be  produced,  or  a  suffi- 
cient reason  assigned  for  not  producing  *the  same,  or  if  the 
inspector  shall  not  be  satisfied  of  the  justice  of  the  demand,  he 
shall  disallow  the  same  ;  and  if  such  creditor  shall  be  dissatisfied, 
he  shall  be  at  liberty  to  appeal  against  such  decision  to  the  said 
treasurer,  who  shall  thereupon  inquire  into  the  same  by  the  ex- 
amination of  the  parties  and  their  witnesses  upon  oath,  &c.  and 
allow  or  disallow  the  claim,  in  part  or  in  the  whole,  as  to  him 
shall  seem  fit ;  the  decision  of  the  treasurer  to  be  final  and  con- 
clusive ;  no  claim  to  be  admitted  or  allowed,  unless  made  within 
two  years  after  the  death  of  the  party,  nor  unless  the  same  shall 
appear  to  have  accrued  within  three  years  next  before  the  death. 

Sect.  65  enacts,  that  if,  within  twelve  calendar  months  from 
Creditor  to  the  delivery  of  the  claim,  no  application  shall  have  been 
nocxecu-  made  by  any  person  in  the  character  of  executor  or  ad- 
mlnistra^  ministrator,  the  creditor  shall  be  entitled  to  receive  so 
^"*  much  as  shall  have  been  allowed  to  be  due  to  him  out  of 

the  moneys  payable  in  respect  of  the  services  of  the  deceased,  so 
far  as  they  will  extend  to  satisfy  the  same ;  and  thereupon  the 
inspector  shall  grant  to  the  creditor  a  certificate  of  the  allowance 
of  such  claim  ;  and  so  much  of  such  wages  as  shall  be  sufficient  to 
satisfy  the  claim  so  allowed  shall  be  paid  or  remitted  to  the  cred- 
itor :  Provided  that,  if  any  prize  money,  &c.  shall  be  due  to  the 
deceased,  the  same  shall  be  payable  to  such  creditor  only  as  fol- 
lows :  If  the  wages,  &c.  shall  not  be  sufficient  to  discharge  the 
claim,  the  proper  officer  in  the  navy  pay  office  shall  state  at  the 
foot  of  the  certificate  the  amount  paid  to  the  creditor,  and  it  shall 
not  be  lawful  for  the  creditor  to  demand  or  receive  from  any  per- 
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son  any  prize  money,  &c,  due  to  the  deceased,  except  as  herein- 
after next  mentioned ;  (that  is  to  say),  such  prize  money,  if  in  the 
hands  of  an  agent,  shall  be  paid  over  as  in  cases  of  unclaimed 
prize  money,  and  the  creditor,  on  the  production  of  such  certificate 
to  the  officer  appointed  to  pay  the  prize  money,  shall  be  entitled 
to  receive  from  him  so  much  thereof  as  shall  be  sufficient  to 
discharge  his  demand,  and  upon  the  same  being  satisfied,  the  in- 
spector shall  retain  *  the  certificate  as  a  voucher  or  document  of 
office :  Provided  also,  that  if  there  shall  be  more  creditors  than 
one,  they  shall  be  satisfied  according  to  the  priority  of  the  allow- 
ance of  their  respective  claims,  but  so  as  not  to  deprive  any  cred- 
itor of  any  priority  he  may  by  law  be  entitled  to  by  reason  of  any 
specialty,  provided  notice  in  writing  of  the  particulars  of  such 
specialty  shall  have  been  given  to  the  treasurer  of  the  navy  in  due 
time. 

The  remaining  provisions  of  the  statutes  11  Geo  4  and  1  W.  4, 
c.  20,  together  with  those  of  the  stat.  2  &  3  W.  4,  c.  40,  and  the 
stat.  4  <&  5  W.  4,  c.  25,  respecting  the  administration  of  the 
effects  of  intestate  seamen  and  marines,  will  be  found  in  the 
previous  chapter,  relating  to  the  probate  of  the  wills  of  such  per- 
sons, (c) 

By  stat.  11  Geo.  4  and  1  W.  4,  c.  41,  s.  5,  the  commissioners  of 
the  Chelsea  Hospital  with  respect  to  pension  or  prize  ^^  ^ 
money,  and  the  secretary  at  war,  of  his  own  proper  au-  &  i  w.  4, 
thority  with  respect  to  pay,  may  authorize  the  agent  for 
pensions,  or  other  proper  officer  charged  with  the  pay-  exce'^ng 
ment  thereof,  to  pay  to  any  person  or  persons  who  shall  g?^i."of*" 
prove  him,  her,  or  themselves,  to  the  satisfaction  of  such  pensions 

.     .  .  OT  pay  of 

commissioners,  with  respect  to  pension  and  prize  money,  soldiers 
or  of  the  secretary  at  war,  with  respect  to  pay,  to  be  the  JSJ  with- 
next  of  kin  or  legal  representative,  or  otherwise  legally  jlJJaUoBor 
entitled  to  any  pension,  or  prize  money,  or  pay  due  to  P«>bate. 
any  deceased  officer,  non-commissioned  officer,  &c.  such  pension, 
&c.  provided  the  same  does  not  exceed  501.  although  no  adminis- 
tration or  probate  shall  have  been  obtained. 

By  stat.  26  &  27  Vict.  c.  57,  s.  3,  this  section  is  repealed  except 
as  to  pension  or  prize  money,  and  special  provisions  are  gTv'j^  f 
made  by  sect.  15  for  payment  of  the  residue  of  the  estate   6t. 

(c)  AtOe,  394  et  ieq. 

[459] 


1 


526  OF  GBANTING  ADHINISTRATIOK.  [PT.  I.  BE.  V. 

of  officers  and  soldiers  where  it  does  not  exceed  lOOZ.  without  any 

representation  being  taken  out  to  them. 

s  &  8  w.        By  Stat.  2  &  8  W.  4,  c.  58,  s.  19,,  provisions  are  made 

^hJ^'       as  to  the  payment  of  prize  money  to  the  representatives 

deceased      ^^  deceased  soldiers. 

soldiers.  «  ^j^ j  jjy  g^  25,  the  Commissioners  of  Chelsea  Hospital 

The  com-     are  empowered  to  authorize  their  treasurer  or  deputy 

missioners  *  <i        -■     n 

of  Chelsea  treasurer  to  pay  to  any  person  or  persons  who  shall  prove 
^fa^  him,  her,  or  themselves  to  be  the  next  of  kin  or  legal 
payment  *  representative  or  otherwise  entitled  to  any  share  or  prize 
not^x'^'  money  belonging  to  any  deceased  officer,  &c.  any  such 
ceeding  share  not  exceeding  50Z.  although  no  administration  or 
of  kin,  &e.  probate  shall  have  been  obtained. 
adminis-  By  s.  26  it  is  enacted,  that,  in  all  cases  of  claim  for 

cudmof  P^z®  money  made  by  the  next  of  kin  of  foreigners,  who 
prize  shall  have  been  in  the  pay  of  his  majesty  as  non-com- 

thenextof  missioned  officers  or  soldiers,  and  who  shall  have  died 
elgn^era  to'  intestate,  it  shall  be  lawful,  when  such  next  of  kin  shall 
w^tfout  reside  out  of  his  majesty's  dominions,  for  the  treasurer 
tfTi**n*"  ^^  deputy  treasurer  of  the  said  hospital  for  the  time  be- 
&c.  ing  to  pay  such  claims  to  such  next  of  kin,  or  any  per- 

son or  persons  duly  authorized  by  such  next  of  kin  to  receive 
the  same,  without  the  production  of  letters  of  administration ;  and 
in  all  cases  where  such  foreign  non-commissioned  officers  or  sol- 
diers shall  have  made  wills,  it  shall  be  lawful  for  the  treasurer  or 
deputy  treasurer,  in  like  manner,  to  pay  and  satisfy  such  claims 
to  the  person  or  persons  who,  by  inspection  of  the  original  will, 
or  an  authenticated  copy  thereof,  shall  appear  to  be  entitled  thereto, 
or  to  such  person  or  persons  as  he,  or  she,  or  they  shall  duly  au- 
thorize to  receive  the  same,  without  requiring  the  probate. 

By  s.  28,  a  creditor  taking  out  administration  is  entitled  only 
to  the  payment  of  the  sum  due  to  him  at  the  time. 
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•  CHAPTER  THE  THIRD. 

OF  SPBGIAL  AND  LIMITED  ADMINISTRATIONS. 

SECTION  I. 
Of  Administration  cum  testamento  annexo. 

HiTHEBTO  the  subject  has  been  confined  to  cases  of  complete 
intestacy.  But  it  often  happens  that  the  deceased,  al-  inRtances 
though  he  makes  a  will,  appoints  no  executor,  or  else  the  intestate, 
appointment  fails;  in  either  of  which  events,  he  is  said  to  die 
quasi  intestatus,  (a)  The  appointment  of  executor  fails,  1.  Where 
the  person  appointed  refuses  to  act.  2.  Where  the  person  ap- 
pointed dies  before  the  testator,  or  before  he  has  proved  the  will ; 
or  where,  from  any  of  the  causes  specified  in  a  former  part  of  this 
work,  he  is  incapable  of  acting.  3.  Where  the  executor  dies  in- 
testate, after  having  proved  the  will,  but  before  he  has  adminis- 
tered all  the  personal  estate  of  the  deceased.  In  all  these  cases, 
as  well  as  where  no  executor  is  appointed,  the  court  must  grant  an 
administration,  which  is  called  administration  with  the  will  an- 
nexed ;  (6)  and  in  the  last  instance  it  is  also  called  administration 

(a)  2  Inst.  397.  thongh  not  stated  in  the  order.  Peebles 
(6)  See  ante,  bk.  iii.  ch.  rr.  p.  254  et  v.  Watts,  9  Dana,  102.  So  in  Virginia, 
seq,  and  notes ;  [Snttle  ir.  Turner,  8  Jones  Thompson  v.  Meek,  7  Leigh,  419.  The 
(Law),  403 ;  Smith  v.  Wingo,  1  Rice  (S.  appointment  of  an  administrator  with  the 
Car.),  287.  In  Mississippi  the  act  of  ap-  will  annexed,  while  there  is  an  executor 
pointment  of  an  administrator  with  the  under  no  disabilitjt  and  who  has  not  re- 
will  annexed  must  state  a  case  giving  the  nonnced  the  appointment,  is  roidable  upon 
court  authority  to  make  such  an  appoint-  the  application  of  the  executor,  made  in 
ment.  And  if  it  does  not,  the  appoint-  due  time.  Baldwin  v.  Buford,  4  Yerger, 
ment  will  be  roid,  although  the  facts  were  16  ;  Thompson  v.  Meek,  7  Leigh,  419  ; 
sufficient  to  justify  it  Yick  v.  Vicksburg,  Creath  v.  Brent,  8  Dana,  129 ;  Barksdale 
2  Miss.  (1  How.)  379;  Griffith  v.  Wright,  r.  Cobb,  16  Geo.  18.  The  renunciation 
18  Geo.  178.  But,  in  Kentucky,  if  the  cir-  should  appear  of  record.  Springs  v.  Ir- 
cnmstances  exist  which  authorise  the  ap-  win,  6  Ired.  (Law)  27.] 
pointment,  thej  may  be  prored  by  parol, 

[461] 
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de  bonis  non.  (<;)     The  office  of  such  an  administrator  differs  little 
from  that  of  an  executor ;  (d)  and  it  is  plain  that  the  will  to  which 

it  is  annexed  must  be  similarly  proved,  as  though  probate  were 
taken  of  it  by  an  executor,  (^e) 

(c)  Com.  Dig.  Administrator,  B.  1.  the  will  annexed,  where  the  aathoritj  is 
Administration  de  bonia  non  must  also  be  not  necessarily  connected  with  a  personal 
granted,  whenever  an  administrator  dies  trust  and  confidence  reposed  in  the  execa- 
before  he  has  administered  all  his  effects,  tor  bj  the  testator.  Farwell  v.  Jacobs,  4 
See  post,  §  II.  p.  473  et  seq.  [For  the  Mass.  634;  pott,  961.  But  where  an  ad- 
statute  provisions  respecting  the  appoint-  ministrator  de  bonis  non  cum  teslamento  em- 
ment  of  an  administrator  with  the  will  nexo  is  appointed  upon  the  death  of  an  ex- 
annexed,  in  Massachusetts,  see  Genl.  Sts.  ecutor,  who  was  also  appointed  by  the  will 
c.  93,  §  6  ;  c  101,  §  1 ;  in  New  York,  Re  the  trustee  of  a  fund  arising  out  of  the 
Ward,  1  Kedf.  Sur.  254 ;  Re  Root,  1  Redf.  estate  of  the  testator,  such  administrator 
Sur.  257.  The  administrator  de  bonis  non  does  not  succeed  to  the  rights  or  duties  of 
is  privy  to  the  original  administrator ;  and  trustee  of  such  fund.  Knight  v.  Loomis, 
the  administrator  de  bonis  non  with  the  SO  Maine,  204 ;  Brush  v.  Toung,  28  N.  J. 
will  annexed  is  privy  to  the  original  exec-  (Law)  237 ;  Ross  o.  Barclay,  18  Penn.  Sl 
utor.  Bell  J.  in  Taylor  v.  Barron,  35  N.  179 ;  post,  654,  note  (to^).  It  has  been  held 
H.  484,  493 ;  Grier  J.  in  Stacy  v.  Thrash-  that  the  administrator  with  the  will  an- 
er,  6  How.  (U.  S.)  59,  60;  post,  1929,  nexed  has  no  authority  to  administer  any 
note ;  Shaw  C.  J.  in  Wiggin  v.  Swett,  6  part  of  the  testator's  estate  which  is  not 
Met.  194,  197.  Bat  see  Alsop  v.  Mather,  disposed  of  by  the  will.  Harper  v.  Smith, 
8  Conn.  584;  Re  Small's  Estate,  5  Penn.  9  Qeo.  461.  Bnt  see  post,  650,  note  (6) ; 
St  258 ;  Duncan  v.  Watson,  28  Miss.  187  ;  Hays  v.  Jackson,  6  Mass.  149,  152.] 
Grout  V.  Chamberlin,  4  Mass.  611,  613.  (e)  Such  administration  must  also  be 
Where  a  trust  is  annexed  to  the  office  of  granted,  if  one  of  two  executors  proves 
executor,  it  must,  in  case  of  his  death,  be  the  will  and  dies,  and  the  other  renounces, 
exercised  by  the  administrator  de  bonis  non  See  ante,  256 ;  Com.  Dig.  Administrator, 
with  a  will  annexed.  Wilson's  Estate,  2  B.  1.  So  if  a  man  name  the  executor 
Penn.  St.  325 ;  Roger  v.  Mcixcl,  19  Penn.  of  B.  to  be  his  executor,  and  die  in  the 
St.  240 ;  Knight  v.  Loomis,  30  Maine,  209 ;  lifetime  of  B. ;  for  until  B.'s  death,  he  is 
Buttrick  V,  King,  7  Met.  20,  23 ;  Hall  v.  in  efllect  intestate.  Graysbook  v.  Fox,  1 
Cushing,  9  Pick.  395,  408;  Saunderson  v,  Plowd.  279,  281.  Or  if  a  man  name  an 
Steams,  6  Mass.  37;  Prescott  v.  Pitts,  9  executor  to  have  authority  afler  a  year 
Mass.  376 ;  Towne  v.  Ammidown,  20  Pick,  from  his  death ;  for  during  the  year  he  is 
535;  Dorr  v.  Wainwright,  13  Pick.  328,  without  an  executor.  I  Plowd.  279,  281. 
332,  333 ;  Gibbons  v,  Riley,  7  Gill,  81 ;  In  And  it  seems  that  in  all  cases  where  a  man 
re  Van  Wyck,  1  Barb.  Ch.  565 ;  Lott  v,  makes  his  testament  and  executors,  and 
Meacham,  4  Florida,  144 ;  Jones  v.  Jones,  there  is  a  mesne  time  in  which  the  execn- 
2  Dev.  Eq.  387 ;  Blake  v.  Dexter,  12  Cush.  tors  cannot  or  will  not  execute  the  office, 
559 ;  King  v.  Talbert,  36  Miss.  367 ;  01-  the  ordinary  ought  in  the  meantime  to 
wine's  Appeal,  4  Watts  &  S.  492 ;  post,  grant  administration.  Graysbrook  v.  Fox, 
961 ;  Williams's  Appeal,  7  Penn.  St.  259 ;  1  Plowd.  279.  [Where  a  will,  which  has 
Hassinger's  Appeal,  10  Penn.  St.  454.]  been  admitted  to  probate,  has  been  declared 

(d)  2  Bl.  Com.  535;  [Jackson  v.  Jeffries,  void  by  the  court  having  jurisdiction,  ad- 

1  A.  K.  Marsh.  88.    The  duties  of  an  ex-  ministration  with  the  will  annexed,  granted 

ecutor,  resulting  from  the  nature  of  his  upon  an  ex  parte  application,  is  also  void, 

office,  devolve  upon  an  admmistrator  with  Smith  v,  Stockbridge,  89  Md.  640.] 
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*  It  is  obvious  that  many  of  the  cases  above  contemplated  are 
not  within  the  statute  of  administration,  21  Hen.  8,  c.  ^ 

'  Cases  not 

5,  C/)  which  provides  only  for  intestacy,  and  the  refu-  within  the 

1     /xi  .    .   J  /         n  \i      •  v.-         statute  of 

sal  of  the  appointed  executor.   Consequently  in  sucn  in-  adminis- 
stances  the  court  is  left  to  the  exercise  of  its  discretion  *'*'*®"- 
in  the  choice  of  an  administrator,  according  to  its  own  practice ;  (/^) 
and  no  person  has  such  a  legal  right  to  pi*eference  as  can  be  en- 
forced by  application  to  the  common  law  courts,  (j/) 

The  rule  of  practice  in  the  ecclesiastical  court,  in  a  case  where 
the  grant  of  administration  is  not  within  the  statute,  was   practice  to 
to  consider  which  of  the  claimants  has  the  greatest  in-  minUtrJ 
terest  in  the  efiEects  of  the  deceased,  and  decree  the  ad-  Jjj^"  hw™ 
ministration  accordingly,  if  there  are  no  peculiar  circum-  ^^^l^^ 
stances.  (K)     Hence,  in  all  cases  where  no  executor  is  est: 
appointed,  or  the  appointed  executor  fails  to  represent  the  testa- 
tor, the  residuary  legatee,  if  there  be  one,  is  preferred 
to  the  next  of  kin,  and  entitled  to  administration  cum  legatee 

DT%f erred 

*  testamento  annezo,  (t)    And  so  strong  has  been  the  ef-  to  next  of 
fort  of  the  courts  that  the  right  of  administration  should     *'^' 

(/)  See  ante,  409.  wife's  effects,  whose  husband  has  died  after 

{/^)  [See  in  the  case  of  Neave's  Estate,  her,  but  before  her  estate  is  administered, 

9  Serg.  &  R.  186.]  see  ante,  411),  the  right  o£  administration 

ig)  Kex  V.  Bettesworth,  2  Stra.  956 ;  In  follows  the  right  to  the  property.    In  the 

the  Goods  of  Southmead,  3  Curt  28.    [In  Goods  of  Gill,  1   Hagg.  841 ;  [ante,  418, 

a  proper  case  for  granting  administration  note  (6),  436,  note  {k) ;  Sweezej  i;.  Wil- 

with  the  will  annexed  in  Massachusetts,  it  is  lis,  1  Bradf.  Sur.  495.]    See  ante,  415,  as 

prescribed  by  statute,  that  it  shall  be  com-  to  the  grant  being  made  to  the  persons 

mitted  to  the  widow  of  the  deceased,  or  to  having  an  interest  under  the  will  of  a  mar- 

his  next  of  kin,  or  to  such  other  person  as  ried  woman  in  preference  to  her  husband, 

would  have  been  entitled  thereto  if  the  de-  See,  also.  In  the  Goods  of  Martindale,  1 

ceased  had  died  intestate ;  with  a  proviso  Sw.  &  Tr.  8. 

for  granting  letters  testamentary  to  any        (t)  The  residuary  legatee,  it  is  said,  is 

person  appointed  executor  who  shall  give  the  testator's  choice ;  he  is  the  next  per- 

the  bond  prescribed  by  law  before  letters  son  in  his  election  to  the  executor.    At- 

testamentary,  or  of  administration  with  kinson  v.  Barnard,  2  Phillira.  318.     If 

the  will  annexed,  are  granted.    GenL  Sts.  there  are  several  entitled  to  the  residue, 

c  93,  §  6.]  administration  may  be  granted  to  any  of  . 

(A)  Repington  v.  Holland,  2  Caa.  temp.  them.  Taylor  v.  Shore,  T.  Jones,  162 ; 
Lee,  254 ;  Dobson  v,  Gracherode,  2  Gas.  Com.  Dig.  Administrator,  B.  6.  See  Dam- 
temp.  Lee,  326;  Elwes  v.  Elwes,  2  Gas.  pier  v.  Colson,  2  Phlllim.  54.  If  granted 
temp.  Lee,  573 ;  Wetdrill  v.  Wright,  9  to  a  widow,  as  one  of  several  residuary 
PhiUim.  248 ;  Tucker  v.  Westgarth,  2  legatees,  it  ought,  it  should  seem,  to  be 
Add.  352.  In  fact,  in  all  cases,  whether  limited  during  widowhood.  In  the  Goods 
within  the  statute  or  not  (with  the  excep-  of  Teed,  7  Notes  of  Gas.  684.  [The 
tion,  according  to  the  old  practice,  of  the  widow  and  next  of  kin  are  excluded  from 
single   instance   of  administration  to  a  the  right  of  administration  cant  letiameni* 

voui.  84  [462]     [468] 
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follow  the  right  of  property,  that  although  in  the  case  of  the  ap- 
pointed executor's  renunciation,  the  letter  of  the  statute  expressly 
directs  the  ordinary  to  grant  administration  to  the  next  of  kin, 
yet  the  spirit  of  the  act  has  been  held,  both  by  common  lawyers 
and  civilians,  to  exclude  the  next  of  kin  where  there  is  a  residuary 
legatee ;  on  the  ground  that  in  such  case  the  next  of  kin  have  no 
interest.  (A)  *'  The  reason,"  Said  the  court,  in  Thomas  v,  But- 
ler, (Z)  ^'  that  the  statute  21  Hen.  8  required  that  administration 
should  be  granted  to  the  next  of  kin,  was,  upon  the  presumption 
that  the  intestate  intended  to  prefer  him.  But  now  the  presump- 
tion is  here  taken  away,  the  residuum  being  disposed  of  to  an- 
other ;  and  to  what  purpose  should  the  next  of  kin  have  it,  when 
no  benefit  can  accrue  to  him  by  it  ?  and  it  is  reasonable  that  he 
should  have  the  management  of  the  estate  who  is  to  have  what 
remains  of  it  after  the  debts  and  legacies  paid." 

So  the  residuary  legatee,  even  when  there  is  no  present  pros- 
even  where  P^^^  ^^  ^^7  residue,  is  entitled  to  administration  in  pref- 
miduel  "or  ^^^^^^  ^  ^^U  to  the  next  of  kin,  (m)  as  also  to  legatees 
where  he  is  •  and  annuitants,  (n)  So  he  is  entitled,  though  only 
trustee:        residuary  legatee  in  trust,  (o) 

However,  the  next  of  kin  has  a  primd  facie  right,  (o^)  and 
but  next  of  therefore,  where  a  party  claims  as,  or  derivatively  from, 
*" Vi«i/ac^  a  residuary  legatee,  the  burden  of  proof  lies  on  such 
righu  party,  (p)     Hence,  where  the  husband  appointed   his 

wife  executrix  and  residuary  legatee,  and  he  and  his  wife  were 

annexo  onlj  when  the  testator  disposes  of  being  once  out  of  the  ststute  npon  the 

his  whole  estate.    Ajid  this  distinction  be-  construction  of  the  will,  there  is  nothing 

tween  a  partial  intestacy,  and  a  disposi-  ex  pott  facto  can  bring  him  within  it    I 

tion  of  the  whole  estate,  is  clearly  taken.  Ventr.  219. 

Rogers  J.  in  Ellmaker's  Estate,  4  Watts,  (n)  Atkinson   v.  Barnard,  3    PhiUim. 

34,  38,  39 ;  Govanne  v.  Govanne,  1  Harr.  316. 

k  M'H.  346.]  (o)  Hutchinson  v.  Lambert,  3  Add.  27. 
{k)  Pierce  v.  Perks,  1  Sid.  281 ;  Thomas  See,  however,  contra,  as  to  mere  tmsteca, 
0.  Butler,  1  Vcntr.  217;  S.  C.  2  Lev.  55;  Coussmaker    v.    Chamberlayne,    2    Caa. 
3  Keb.  23,  27 ;   1   Gibs.  God.  479 ;  Lin-  temp.  Lee,  243 ;  Boddicott  v.  Dalzeel,  lb. 
Khwaitd  V.  Galloway,  2  Gas.  temp.  Lee,  294 ;  Fawkener  p.  Jordan,  lb.  327 ;  post, 
414;    West  v.  Willby,  3    Fhillim.  381;  465.  As  to  substituted  trustees,  see  Cress- 
Taylor  t*.  Diplock,  2'PhiIlim.  276,  277;  well  v.  Cresswell,  2  Add.  347. 
In  the  Goods  of  Gill,  1  Hagg.  341,  342.  (oi)  [See  Williams's  Appeal,  7  Penn.  St. 
See,  also,  anU,  437.  259.] 
(/)  1  Ventr.  219.  (p)  The  next  of  kin,  as  to  personalty, 
(m)  Thomas  p.  Bntler,  1  Ventr.  219;  stands  in  the  same  position  as  the  heir-at- 
Treat.  on  £q.  bk.  4,  p.  2,  c.  1,  s.  6 ;  for,  law  as  to  realty.    4  De  G.,  M.  &  G.  633. 

[464] 
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drowned  in  the  same  ship,  the  court  granted  administration  to  the 
next  of  kin  of  the  husband,  on  the  ground  that  the  next  of  kin  of 
the  wife  had  not  proved  her  survivorship,  (y) 

Where  the  residuary  legatee  survives  the  testator,  and  has  a 
beneficial  interest,  his  representative  has  the  same  right 
to  administration  cum  testamento  annezo.  as  the  residu-  seutative 
ary  legatee  himself,  and  is  therefore  entitled  to  adminis*  siduary 
tration  in  preference  to  the  next  of  kin,  (r)  or  to  lega-  the'iSmie** 
tees.  («)     Thus,  if  an  executor  be  also  residuary  legatee,   "s**^ 
and  die  before  probate,  or  intestate,  before  he  has  fully  adminis- 
tered the  estate,  administration  cum  testamento  annexo  shall  be 
granted  to  his  personal  representative,  and  not  to  the  next  of  kin 
of  the  first  testator.  (£)   Hence,  also,  though  generally  *  speaking, 
if  2k  feme  covert  executrix  dies  intestate,  her  husband  cannot  take 
out  administration  de  bonis  non  to  the  first  testator,  yet  if  she  be 
also  residuary  legatee,  he  may  do  so.  (u)    But  it  should  seem  that 
where  the  residuary  legatee  is  a  mere  trustee,  it  is  the  general  rule 
of  practice,  upon  his  death  to  grant  the  administration,  not  to  his 
representative,  but  to  such  person  or  persons  as  have  the  benefi- 
cial interest  in  the  residuary  estate,  (a;) 

Although  it  was  the  practice  of  the  spiritual  court,  grounded  on 

{q)  Taylor  v,  Diplock,  2  Fhillim.  261 ;  relatione  Doctor  Drurj  (judge  of  the  pre 

In  the  Goods  of  Selwyn,  3  Hagg.  748;  rogative  court);    Sparke  p.  Denne,   W. 

In  the  Goods  of  Murray,  1   Curt.   596 ;  Jones,  225 ;  Farrington  v.  Knightley,  I 

Satterthwaius  v.  Powell,  I  Curt.  705 ;  Sil-  P.   Wms.  553,   by  Lord  Parker ;  S.   C. 

lick  V.  Booth,  1  Y.  &  Col.  C.  C.  121 ;  Un-  Prec.  Chanc.  567 ;  Wentw.  Off.  Ex.  82, 

derwood  v.  Wing,  4  De  G.,  M.  &  G.  633 ;  14th  ed. ;  Godolph.  pt.  1 ,  c.  20,  s.  2.    Where 

Wing  V.  Angrave,  8  H.  L.  Cas.  183  ;  In  the  testator  made  his  wife  residuary  leg- 

the  Goods  of  Carmichael,  82  L.  J.,  P.  M.  atee  for  life,  and  substituted  his  daughter 

&  A.  70 ;  In  the  Goods  of  Wheeler,  31  after  her  death,  and  the  widow  proved  the 

L.  J.,  P.  M.  &  A.  40;  [Coye  v.  Leach,  8  will,  and  then  both  she  and  her  daughter 

Met.  371 ;  Phen^'s  Trusts,  L.  R.  5  Ch.  died;  it  was  held  that  the  personal  repre- 

Ap.  139 ;  2  Kent,  434-437 ;  Moehring  v,  sentative  of  the  daughter  had  a  right  to 

Mitchell,  1  Barb.  Ch.  264 ;  Pell  v.  Ball,  I  administration  cum  testamento  annexo,  in 

Cheves  Eq.  99.]    See  post,  pt.  iii.  bk.  iii.  preference  to    the  representative  of  the 

ch.  II.  §  V.  where  the  question  of  sur^'ivor-  mother.    Wetdrill  v,  Wright,  2  Phillim. 

ship  among  persons  whose  death  is  occa-  243. 

sioned  by  the  same  canse  is  more  fully  (u)  Richardson  v.  Seise,  12  Mod.  306 ; 

considered.  Rons  v.  Noble,  2  Vem.  249. 

(r)  Jones  r.  Beytagh,  3  Phillim.  635  ;  (x)  Hutchinson  v.  Lambert,  3  Add.  27  ; 

Wetdrill  V.  Wright,  2  Phillim.  243.    See,  Coussmaker  r.  Chamberlayne,  2  Cas.  temp, 

also,  Thomas  v.  Baker,  1  Cas.  temp.  Lee,  Lee,  243  ;  In  re  Poyer,  Dea.  &  8w.  184; 

841.  In  the  Goods  of  Ditchfield,  L.  R.  2  F.  St 

Is)  In  re  Tbirlwall,  6  Notes  of  Cas.  44.  D.  152. 

(0  Tsted  V.  Stanley,  Dyer,  372  a,  ex 

[465] 
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the  principle  above  stated,  to  grant  administration  to  the  residuary 
No  mnnda-  legatee,  yet,  as  he  had  no  legal  right  to  it  under  the 
compelV^  statute,  the  court  was  not  bound  (as  in  the  case  of  the 
SuninL'-  ®^^®  ^^^^  ^^  ^^  ^^  *  complete  intestate)  to  grant  it  to 
tration  to  a  him.  Thus,  where  the  testator  appointed  two  executors 
legatee.  by  his  will,  and  left  the  residue  of  his  estate  to  his  son, 
the  executors  renounced,  and  the  son  moved  for  a  mandamus  to 
obtain  administration  cum  testamento .  annexe ;  but  the  court  re- 
fused to  grant  the  writ,  on  the  ground  that  none  of  the  statutes 
mentioned  the  residuary  legatee ;  and  Lord  Hardwicke  adverted 
to  a  case  in  chancery,  before  Lord  Macclesfield,  between  Wheeler 
and  the  Archbishop  of  Canterbury,  where  it  vras  held  that  this 
sort  of  administration  is  not  within  the  statute.  (3^) 

*  If  the  residuary  legatee  declines,  it  is  usual  to  grant  adminis* 
If  the  re-  tration  cum  testamento  annexo  to  the  next  of  kin.  But 
legatee  ^^  ^s  clear,  that  when  he  has  no  interest  he  may  be  ex- 
admhS.  cluded,  and  the  administration  granted  to  a  person  who 
^'i?»        has  an  interest  in  the  effects,  «.  g.  a  creditor,  (z)     In 

usually  '17  V  • 

granted  to  Furlonger  v.  Cox,  (a)  the  deceased  left  a  widow  and  a 

Y\n :  son  ;  the  widow  was  sole  executrix  and  universal  legatee. 
She  renounced  probate,  and  the  son  contended  for  the  administra- 

but  he  may  tion  against  a  creditor ;  (6)  the  court  held  that  the  son 

eluded  if  was  excluded,  the  estate  being  insolvent,  and  gave  the 

interest.  administration  to  the  creditor,  (c) 

If  there  is  If  the  executor  fails  to  take  probate,  and  there  is  no 

ary  lega-*  residuary  legatee,  the  next  of  kin  are  entitled  to  admin- 

(y)  Rexv.Bette8worth,2Stra.956.  But        (b)  But,  unless  in  cases  where  the  next 

where  the  same  person  is  both  next  of  kin  of  kin  has  no  interest  in  the  property,  a 

and  residuary  legatee,  neither  law  nor  prac-  creditor  cannot  be  allowed  to  contest  the 

tice  will  warrant  a  refusal  to  grant  adminis-  right  to  administration.    AnUy  440,  note 

tration  cum  testamento  annexo  to  such  per-  (t),  444.    And  a  residuary  legatee,  who 

son,  when  the  executors  renounce.    Lin-  has  renounced,  may  retract  his  renunda- 

thwaite  v.  Galloway,  2  Cas.  temp.  Lee,  414.  tion  and  daim  the  administration  in  pref- 

(z)  West  17.  Will  by,  8  Phillim.  38h  See  erence  to  a  creditor,  though  the  estate  is 

Kayhew  v.  Newstead,   1    Curt.  593,  in  alleged  to  be  deeply  iuMlvent     In  the 

which  case  the  executor  and   residuary  Goods  of  Waters,  2  Robert  142 ;  S.  C.  7 

legatee  having  assigned  his    interest  to  Notes  of  Cas.  380. 
trustees  for  the  benefit  of  his  creditors,        (c)  Lord  Mansfield,  in  The  Archbishop 

administration  with  the  will  annexed  was  of  Canterbury  v.  House,  Cowp.  140,  said 

granted  to  two  of  the  trustees,  he  haying  that ''  no  next  of  kin  ever  struggled  for 

been  first  cited.  the  administration  of  an  insolvent  estate 

(a)  Frerog.   Jan.  1811;   cited  by  Sir  with  an  honest  view." 
John  Nicholl,  in  3  Phillim.  381. 
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istration  cum  testamento  annexo.  (d)     If  the  next  of  kin   *«•»  ***;, . 

,  ,  ^    ^  next  of  km 

decline  it,  such  administration  may  be  granted  to  a  lega-  js  entitled; 
tee(€)  *  or  to  a  creditor;  (/)  but  notice  must  be  given  of  kin  de- 
of  the  application  of  the  legatee  or  creditor  to  the  next  ml^  be 

of  kin   {^a^  granted  to 

oi   Kiu.  ^^  alcMteeor 

In  all  these  cases,  where  a  party  has  a  prior  title  to  a  creditor, 

t       ^        ,    ,    *      ^  upon  no- 

grant,  he  must  be  cited  before  administration  is  com-  tice. 
mitted  to  any  other  person.  (A)     Therefore  the  execu-  ^j^^^  ^^^^ 
tor,  if  there  be  one,  must  be  cited  before  a  finrant  to  a  ^^^""  *™ 

,  °  necessaiy 

residuary  legatee,  (i)  a  residuary  legatee  before  a  grant  before 
to  a  specific  legatee,  and  so  on,  through  all  the  gpradations   usiamento 
of  priority.     So  if  there  is  a  testamentary  disposition  """****• 
without  an  executor,  it  has  been  laid  down  that  the  party,  in 
whose  favor  the  disposition  is  made,  must  cite  the  next  of  kin, 
before  he  can  have  administration  cum  testamento  annexo.  (Jc) 

The  court  will  grant  administration,  with  the  will  annexed,  to 
one  of  two  universal  legatees,  a  decree  with  intimation  having 

(d)  Kooystra  v.  Bujskes,  S  Phillim.  must  be  cited.    In  the  Goods  of  Leach, 

531.    Administration  with  a  will  annexed,  Dea.  &  8w.  294.    See  Le  Briton  v.  Le 

ia  which  there  was  no  executor  nor  resid-  Qneene,  2  Caa.  temp.  Lee,  261,  as  to  the 

aarj  legatee,  was  decreed  to  two  annts  of  citation  of  an  executor  who  has  alreadj 

the  deceased,  legatees  in  the  will,  and  proved  the  will  in  a  court  out  of  the  juris- 

daughters  of  the  next  of  kin,  a  grand-  diction,  in  a  case  where  administration  is 

mother,  she  being  nearly  ninety  years  of  required  by  the  residuary  legatee,  in  order 

age,  and  incapable.    In  re  Hinckley,  1  to  recover  a  debt  within  the  jurisdiction. 
Hagg.  477.  (k)  3  Bac.  Abr.  41.  tit.  Executors,  E.  8. 

(c)  If  there  be  a  legatee  for  life,  and  a  Accordingly,  in  a  case  where  an  applica- 

legatee  substituted,  the  practice  is  to  pre-  tion  was  made  for  a  grant  of  adminia* 

fer  the  former.    But  the  court  will  depart  tration  with  the  will  annexed,  to  the  sole 

from  \x»  pract'ce  when,  were  it  to  be  fol-  legatee^  on  an  affidavit  that  the  testator 

lowed,  a  question  of  construction  of  the  died  possessed  of  no  other  property  than 

will  would,  in  effect,  be  determined,  and  that  specifically  described  in  the  will,  Sir 

will  make  such  a  grant  as  will  leave  the  Cresswell  Cresswell  held  that  the  next  of 

question  open.  Brown  v.  Nicholls,  2  Rob- .  kin  ought  to  have  been  cited,  but  appears 

ert.  399.  to  have  given  the  applicant  his  option  of 

(/)  Kooystra  v.   Buyskes,  3  Phillim.  taking  administration  limited  to  the  prop- 

SK31 ;  Snape  v.  Webb,  2  Cas.  temp.  Lee,  erty  disposed  of  by  the  will.   In  the  Goods . 

411.  of  Watson,  1  Sw.  &  Tr.  110.    But  on  a 

ig)  8  Phillim.  531 ;  Com.  Dig.  Admin-  subsequent  occasion  when  this  case  was 

istrator,  B.  6.  See,  also,  Woolley  v.  Green,  cited,  the  learned  judge  said  that  it  was  an 

3  Phillim.  314.  exceptional  case,  and  that  the  general  rule 

(A)  In  the  Goods  of  Barker,  1  Curt  592;  was  against  such  a  grant,  which  should 

ante,  448,  note  (x).  not  be  made  unless  some  very  strong  rea- 

(»')  If  there  be  two  executors,  and  one  son  be  given.    In  the  Goods  of  Watts,  1 

alone  has  proved  the  will,  power  being  Sw.  k  Tr.  538. 
reserved  to  the  other,  both  the  executors 
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issued  in  the  name  of  the  other,  who  is  since  *dead.  (J)  So  ad- 
iTiinistration,  with  the  will  annexed,  in  which  there  was  no 
executor,  may  be  granted  to  one  of  two  legatees,  a  decree  with 
intimation  having  issued  in  their  joint  names  against  a  residuary 
legatee,  (w) 

When  the  executor  resides  out  of  the  jurisdiction,  administra- 
Adminis-  tion  cum  testamento  annexo  may  be  granted  to  another 
a!uoiTiey°to  P®™^^  under  a  letter  of  attorney  from  the  executor  for 
executor:  j^jg  ^gQ  ^nd  benefit,  (n)  It  should  seem  that  a  will  thus 
proved  by  the  attorney  of  the  executor  is  the  same  thing  as  if 
.     -  actually  proved  by  himself .    And,  consequently,  the  chain 

of  representation  is  not  broken  by  his  death,  if  he  has 
himself  appointed  an  executor,  (o)  Again,  the  letter  of  attorney 
it  is  revoc-  ^®  revocable ;  and  when  the  executor  revokes  it  and  de- 
abi«.  girg3  probate,  the  court  is  bound  to  grant  it  to  him.  (^p) 

On  one  occasion,  administration,  with  the  will  annexed,  had 
Conse-  ^^T^  granted  for  the  use  and  benefit  of  the  executor, 
quenceof  then  at  sea,  to  his  attorney.  The  executor  having  re- 
of  the  ex-    turned  to  England,  and  being  desirous  of  probate,  and. 

the  administration  with  the  will  annexed  h«iving  been 
brought  in  by  the  attorney  (with  the  usual  affidavit,  ^^  that  no 
action  at  law,  or  suit  in  equity,  had  been  brought  by  or  against 
him  as  administrator"),  had  been  sworn  as  executor;  and  he 
prayed  that  the  administration  should  be  declared  to  have  ceased 
and  expiredy  and  that  probate  should  be  granted  to  him.  The 
application,  in  respect  to  the  letters  of  administration,  was  ob- 
jected to  in  the  registry,  on  the  ground  that  in  some  similar  cases 
the  administration  had  been  expressly  revoked.  I9  support  of  the 
motion,  it  was  urged  that  the  administration,  having  been  rightly 
granted,  ought  not  to  be  revoked.  A  revocation  which  was  un- 
necessary might  possibly  be  injurious;  for  it  might  render  some 
of  the  administrator's  acts  *  void  ;  and  would  certainly  be  incon- 
venient ;  for  the  probate  would  be  considered  at  the  stamp  office 
as  an  original,  and  consequently  probate  duty  required  to  be  paid 
as  for  an  original  grant,  and  the  duty,  already  paid  on  the  adminis- 
tration, could  only  be  recovered  upon  a  special  application  to  the 

(/)  Law  V.  Campbell,  1  Hagg.  55.  (0)  In  the  Goods  of  Bajard,  1  Robert. 

(m)  Pickering  V.Pickering,  1  Hagg.4S0.  768  ;  S.  C.  7  Notes  of  Cas.  117. 

See  ante,  440.  (p)  Pipon  v,  Wallia,  1  Caa.  temp.  Lee« 

(n)  See  ante,  438.    [See  Texidor's  Es-  402. 
tate,  2  Bradf.  Sar.  105.1 
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commissioners,  supported  by  affidavit ;  whereas,  if  the  administra- 
tion were  declared  to  have  ceased  and  expired^  the  probate  would 
pass  at  the  stamp  office  upon  a  free  stamp.  The  court  (Sir  John 
NichoU)  declared  the  administration  cum  testamento  annezo  to 
have  ceased  and  expired;  and  directed  that,  in  future,  grants, 
durante  ahsentid^  to  attorneys,  should  be  limited  ^'  for  the  use  and 
benefit  of  resident  at  ,  and  until  the  executor  (or  the 

party  entitled  to  the  administration)  should  duly  apply  for,  and 
obtain,  probate  or  administration."  (jq) 

On  the  death  of  the  executor  the  letters  of  administration  cease 
to  be  of  any  force ;  and  therefore  the  administrator  can-  co„ge- 
not  make  a  good  title,  if  he  sells  leasehold  property  of  X**3^®5j  m 
the  deceased,  unless  he  can  warrant  to  the  purchaser  that   the  execu- 
the  executor  is  alive,  (r) 

It  may  here  be  observed,  that  a  person  who  is  entitled  to  pro- 
bate as  executor  cannot  be  allowed  to  take  out  adminis-  The  execa- 
tration  cum  testamento  annexe  (r^)  (notwithstanding  the  auVwedto 
inconvenient  effect  which   the  taking  probate  may  in   jjjjfij}^ 
some  cases  have,  by  reason  of  continuing  the  chain  of  ^}?^J^^ 
representation  to  some  other  party  whose  executor  the  annexo, 
testator  happens  to  be).     For  if  a  person  be  entitled  to  a  grant 
in  a  superior  character,  the  court  will  not  make  that  grant  to  him 
in  an  inferior  character.  («)     Accordingly,  by  rule  50,   ^  person 
P.  R.  (Non-contentious  Business),  "  No  person  who  re-  Jhe'^litbi 
nounces  probate  of  a  will  or  *  letters  of  administration  of  a  superior 

*'  .  character 

the  personal  estate  and  effects  of  a  deceased  person  in  one  nr>t  to  take 

character  is  to  be  allowed  to  take  a  representation  to  the  fenor. 

same  deceased  in  another  character."  (t)  ^^^^  ^j 

The  form  of  the  errant  of  letters  of  administration  letters  of 

cum  testamento  annexe  varies  from  the  grant  of  general  tration  cum 

letters  of  administration  as  follows :  anncxo. 

(q)  In  the  GooiU  of  Cassidy,  4  Hagg.  witneM^inaj,  in  Missouri,  h«  appointed  ad- 

360 ;  Wtbb  r.  Kirbj,  7  De  G.,  M.  &  G.  miniatrator  with  the  wiU  annexed.    Mnr- 

881.    As  to  the  effiect  of  the  deaih  of  the  phy  v,  Mnrphy,  24  Missou.  526.] 
executor,  see  Sawerkrop  9.  Day,  8  Ad.  &        (s)  In  the  Goods  of  Bullocic,  1  Robert. 

£1.  624 ;  post,  510.  278  ;  In  the  Goods  of  Richardson,  1  Sw. 

(r)  Webb  v,  Kirby,  7  De  G.,  M.  &  G.  &  Tr.  515;  In  the  Goods  of  Morrison,  2 

376,  reversing  the  decision  of  the  V.  C,  Sw.  &  Tr.  129;  [anU,  286,  note  (k).\ 
3  Sm.  &  G.  333.    Sec,  also,  Suwerkrop  v.        (0  See  In  the  Goods  of  Loftus,  3  Sw. 

Day,  8  Ad.  &  £1.  624;  post,  510.  &  Tr.  307,  as  to  the  constmction  of  this 

(H)  [Bnt  an  executor,  whose  appoint-  role;  [ante,  286,  note  (I;).] 
ment  is  avoided  by  his  being  an  attesting 
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"  In  her  Majesty's  Conrt  of  Probate. 
"  The  Principal  Registry. 
**  Be  it  known,  that  A.  B.  late  of  in  the  county  of 

,  deceased,  who  died  on  the  day  of  ,  at  , 

made  and  duly  executed  his  last  will  and  testament,  [or  will  and 
codicils  thereto]  and  did  therein  name  [or  did  not  therein 

name  any]  executor  [ar  as  the  case  may  he"].     And  be  it  further* 
known,  that  on  the  day  of  18     ,  letters  of  adminis- 

tration with  the  said  will  annexed  of  all  and  singular  the 

personal  estate  and  effects  of  the  said  deceased  were  granted 
by  her  majesty's  court  of  probate  to  C.  D.  [insert  the  character 
in  which  the  grant  is  tdken']^  he  having  been  first  sworn  well  and 
faithfully  to  administer  the  same  by  paying  the  just  debts  of 
the  said  deceased,  and  the  legacies  contained  in  his  will  [or  will 
and  codicils],  and  distributing  the  residue  of  his  estate  according 
to  law,  and  to  exhibit  a  true  and  perfect  inventory  of  all  and 
singular  the  said  personal  estate  and  effects,  and  to  render  a  just 
^nd  true  account  thereof  whenever  required  by  law  so  to  do. 

"  (Signed)  E.  F., 

(L.  s.)     "  Registrar."  (t^) 

{V-)  [Letters  of  administration  with  the  the  will  annexed.  Be  Fisher,  15  Wis.  511. 
will  annexed  can  be  granted  only  by  the  A  bond  in  the  form  usually  given  by  the 
conrt  of  the  county  in  which  the  will  was  general  administrator  of  an  intestate  es- 
proved  and  letters  testamentary  granted,  tate,  and  containing  all  the  statute  pro- 
Eyster's  Estate,  5  Watts,  1S2.  See  People  visions  applicable  to  the  administration  of 
V.  White,  11  III.  341.  An  administrator  such  an  estate,  is  valid  and  sufficient  to 
with  the  will  annexed  is  subject  to  the  bind  an  administrator  with  the  will  an- 
provisions  of  law  applicable  to  other  ad-  nexed,  and  his  sureties,  to  the  fuithfiil  dia- 
roinistrators,  except  so  far  as  the  distri-  charge  of  his  official  duties,  when  given  as 
button  of  the  estate  is  directed  by  will,  the  condition  of  his  appointment  to  that 
Ex  parte  Brown,  2  Bradf.  Sur.  29.  As  to  office;  although  the  condition  of  the  bond 
the  bond  required  of  an  executor  with  the  recites,  in  describing  the  deceased,  that  he 
will  annexed,  in  New  York,  see  Ex  parte  died  intestate,  and  it  is  provided  in  said 
Brown,  2  Bradf.  Sur.  22.  A  special  ad-  bond  that  the  principal  obligor  shall  ad- 
ministrator who  is  appointed  administrator  minister  the  estate  according  to  law.  Judge 
with  the  will  annexed,  will  be  responsible  of  Probate  v.  Claggett,  36  N.  H.  381.  See 
for  the  estate  in  his  hands,  as  such  special  Hartzell  v.  Commonwealth,  42  Penn.  St. 
administrator,  until  he  has  given  the  seen-  453.  But  see  Small  v.  Commonwealth,  8 
rity  required  of  him  as  administrator  with  Penn.  St.  101.    See  post,  654,  note  (w^).] 
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SECTION  n. 
Of  Administration  de  bonis  non. 

This  subject  may  be  treated  with  reference,  1st,  to  the  death  of 
an  executor ;  2dly,  to  the  death  of  an  administrator. 

*  1.    With  respect  to  the  consequences  of  the  death  of  an  execu- 
tor, (^fi^    If  a  sole  executor  happens  to  die,  without  hav-  ^  con»e- 
ing  proved  the  will,  the  executorship,  as  there  has  before  ^*®5*^^^^' 
been  occasion  to  observe,  Cu)  is  not  transmissible  to  his   of  an 
executor,  but  is  wholly  determined,  and  administration 
cum  testamento  annexo  must  be  committed  to  the  person  entitled, 
according  to  the  rules  pointed  out  in  the  preceding  section. 

When  the  administration  is  granted  under  such  circumstances, 
although  the  executor  may  have  administered  in  part  by  disposing 
of  the  testator^s  effects,  &c.  yet  the  administration  shall  not  be  de 
bonis  non  administratis^  but  an  immediate  administration ;  be- 
cause, although  the  acts  done  by  the  executor  are  good,  (v)  the 
administering  is  an  act  in  pais^  of  which  the  court  of  probate  can- 
not take  notice,  (w') 

If  one  of  several  executors  dies  before  or  after  probate,  no  inter- 
est is  transmissible  to  his  own  executor,  but  the  whole  represen- 
tation survives  to  his  companion.  (2;)  Where  such  surviving  ex- 
ecutor, or  where  a  sole  executor,  dies  after  probajte,  having  made 
a  will,  appointing  his  own  executor,  the  entire  representation  of 
the  original  testator  Avill  be  transmitted  to  him.  (y)  But  where  sole 
where  such  surviving  executor,  or  sole  executor,  dies  j^ngexecu- 
after  probate,  intestate,  then  no  interest  is  transmissible  ^^J^JpJI^ 
to  his  own  administrator ;  (z)  but  administration  of  an-   bate  intes- 

,        ,  ,    ,  tate,  there 

other  sort  becomes  necessary,  which  is  called  administra-  must  be 
tion  de  bonis  non^  that  is,  of  the  goods  of  the  original  tion'^« 
testator  left  unadministered  by  the  former  executor,  (a)   ^^••'•^•' 

((*)  [See  Finn  v.  Hempstead,  24  Ark.  (y)  Ante,  254,  and  note  (6),  256.  The 
111 ;  Re  Fisher,  15  Wis.  511 ;  pott,  473,  rule  is  the  same,  thongh  the  original  pro- 
note  (^'l),  474,  note  (o^) ;  Genl.  Sts.  Mass.  bate  was  limited.  In  the  Goods  of  Boer, 
c.  101,  §  I  ;  ante,  254,  note  (b).]  2  Robert  349. 

(tt)  Ante,  25.5,  310.  (z)  Ante,  254. 

(v)  See  ante,  303  (a)  AnU,  254,  and  note  (6) ;  Tingrey  v. 

(w)  Wankfordo.Wankford,  lSalk.308,  Brown,  1  Bos.  &  Pull.  310;  [Alexander 

by  Holt  C.  J.  V.  Stewart,  8  Gill  &  J.  226.] 

(x)  Ante,  256. 
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So  if  the  original  testator  dies  abroad,  or  in  the  colonies,  and 
10  where  ^^^  executor  proves  the  will  there,  and  then  dies,  hav- 
the^execu-  Jug  appointed  his  own  executor,  who  proves  the  latter 
points  his     ♦  will  in  the  probate  court  here,  it  has  been  held  that 

own  ex-  * 

ecutorif  the  executor  of  the  executor  does   not   represent  the 

winTas"  fii*st  testator.     But  that  in  order  to  constitute  such  a 

?n  Unr^**^  personal    representative  here,   administration   de  bonU 

country:  ^^^  must  be  obtained  in  the  probate  court  in  this  coun- 
try.  (6) 

Again,  before  the  court  of  probate  act  (1857),  20  &  21  Vict. 

so  where  c.    77,  if   there  were  several  executors,  and  one  alone 

one  of  seV' 

erai  execu-  proved  the  wiU,  and  the  rest  renounced,  upon  the  death 

proves,  of  liim  who  had  proved,  no  interest  was  transmissible  to 

ren<»uiK^'*  his  executor ;  but  the  representation  survived  to  the  co- 

andhewho  executors,  who  mi&:ht  retract  their  former  renunciation, 

has  proved  . 

dies.  and  assume  the  executorship ;  (c)  but  if  they  persisted 

in  refusing  to  act,  the  sort  of  administration  just  mentioned  be- 
came necessary. 

But  now  by  the  79th  section  of  that  statute,  "  where  any  person 
Stat.  20  &    after  the  commencement  of  this  act  renounces  probate  of 

21  Vict. 

c  77,s.  79.  the  will  of  which  he  is  appointed  executor  or  one  of  the 
executors,  the  right  of  such  person,  in  respect  of  the  executorship 
shall  wholly  cease,  and  the  representation  to  the  testator  and  the 
administration  of  his  effects  shall  and  may,  without  any  further 
renunciation,  go,  devolve,  and  be  committed  in  like  manner  as  if 
such  person  had  not  been  appointed  executor."  (d) 

This  administrator  de  bonis  non  will,  when  appointed,  be  tlie 
Who  is  only  representative  of  the  party  originally  deceased.  (<P) 
adniinistra-  Sucli  administration  will  evidently  be  committed  cum 
bwis^ntm,  testamcnto  annexOy  and  will  be  granted  to  the  person 
mtntotn^  entitled  according  to  the  general  principles  already  de- 
nexo.  veloped  in  cases  of  administration  cum  testamento  an- 

nexo.  (t2^)  In  many  instances,  it  is  obvious,  he  will  be  a  different 
person  from  the  representative  of  the  deceased  executor ;  but  if 
the  executor  were  also  beneficially  residuary  legatee,  his  represen- 

(6)  Twjford  t*.  Trail,  7  Sim.  92 ;  ante,  (d^)  [Such  an  admiiiistrator  takes  his 

290.    See,  siho,  In  the  Goods  of  Gajnor,  title  from  the  deceased,  and  not  from  the 

L.  R.  1  r.  &  D.  723.  former  executor  or  administrator.  Comm. 

(c)  Arnold  v.  B!encowe«  1   Cox,  426;  of  Foreign  Missions  Appeal,  27   Conn. 

ante,  256,  285.  344.] 

«  (<f)  See  ante,  286,  287.  (tP)  [See  Rnssell  v.  Hoar,  3  Met  187.] 
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tative  *  will  likewise  be  entitled  to  the  administration  de  bonis  non 
to  the  original  testator.  («) 

In  a  modern  case,  administration  durante  minoritate  was  in  the 
first  instance  granted  to  the  mother  of  an  infant,  a  part  residuary 
legatee,  on  the  renunciation  of  the  executor.  The  infant  died. 
By  his  death  the  administration  ceased,  and  the  mother  became  en- 
titled, as  widow,  to  the  lapsed  residue  jointly  with  another  infant. 
Under  these  circumstances,  administration  de  bonis  non^  with  the 
will  annexed,  was  decreed  to  her.  (/) 

It  has  been  said,  upon  the  authority  of  Limmer  v.  Every,  as  re- 
ported by  Croke,  (^)  that  where  an  executor  dies,  hav-  Adminis- 
ing  appointed  an  executor,  who  is  a  minor,  and  an  ad-  J^**^* 
ministrator  durante  minoritate  is  appointed,  he  has  no  notneces- 

*  *  ,    ,  Bary  when 

authority  to  intermeddle  with  the  effects  of  the  origmal   thero  is  an 
testator,  but  an  administration  de  bonis  non  must  be  trationd»- 
granted.  (A)      However,   as    the    case  is   reported   by  now^Je*©! 
Leonard,  (i)  the  point  decided  was  merely  that  such  an  xo^^tln^ 
administrator  should  sue  as  administrator  of  the  first  tes-  e^^ecutor. 
tator.    And  in  a  later  case,  (y)  it  was  held,  on  an  application  for 
a  prohibition,  that  although  an  administrator  of  an  executor  is  not 
an  administrator  to  the  first  testator,  yet  an  administrator  durante 
minore  cetate  is  in  loco  ezecutoriSy  and  may  be  sued  as  the  executor 
of  an  executor  may.  (i) 

2dly.  With  respect  to  the  consequences  of  the  death  of  an  ad- 
ministrator, or  of  one  entitled  to  administration.  (A;  )     It  has  al- 

(e)    See  ante,  464.  ory,  102  Mass.  190  ;  Kempton  v.  Swift,  3 

(/)  Akers  v.  Dupuj,  I  Hagg.  473.  Met.  70 ;  Holmes,  petitioner,  S3  Maine, 

(.</)  Cro.  Eliz.  211.  577.  See  Murphy  v.  Menard,  14  Texas,  62. 

(h)  3  Bac.  Abr.  13  Exors.  B.  1 ;  Tol-  A  restriction  npon  administration  de  bonis 

ler,  118.  non  in  this  state  is,  that  it  must  appear  to 

(t )  4  Leon.  58,  nomine  Limver  v,  Evorie.  the  judge  of  probate  that  there  is  personal 

ij)  Anon.  I  Freem.  288.  estate  to  the  amount  of  twenty  dollars  or 

(k)  See,  also,  Norton  v.  Molineux,  Hob.  upwards,  or  unpaid  debts  amounting  to  aa 

246 ;  and  Mr.  Srairke's  note,  in  his  edi-  much,  or  something  remaining  to  be  per- 

tion  of  Freeman,  p.  288.  formed  in  execution  of  the  will.    Genl. 

(k^)  [Although  administration  shall  not  Sts.  c.  101,  f  1 ;  Finney  v.  McGregory,  102 

be  originally  »!  ran  ted  in  Massachusetts  af-  Mass.  186,  190;  Chapin  v,  Hastings,  2 

ter  the  expiration  of  twenty  years  from  Pick.  361.    As  to  Alabama,  see  Watson 

the  death  of  the  testator  or  intestate  ex-  v.  Collins,  1  Ala.   Sel.  Cas.  515.      T.ie 

oept  in  special  cases,  yet  administration  ae  court  in  which  the  original  administration 

bonis  non  may  be  granted  after  the  expira-  was  granted   alone   has  jurisdiction    to 

tion  of  twenty  yean  from  the  death  of  the  grant  administration  de  bonis  nan.    Ex 

former   administrator.    Bancroft    v.  An-  parte  Lyons,  2  Leigh,  761.] 

drews,  6  Cnsh.  493;  Finney  v.  McGres- 
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ready  been  shown,  that  if  a  party  who,  as  next  of  kin  to  the 
2.  Conso-  intestate  at  the  time  of  his  death,  was  entitled  to  ad- 
S'e'dea'h'*  ministration,  dies  before  letters  of  administration  are 
miS?8traI  obtained,  his  representative  is  entitled  to  the  grant  in 
tor,  or  of  preference  *to  one  who  has  no  beneficial  interest  in  the 
to  adminis-  eflFects,  although  he  may  have  become  next  of  kin  at  the 
*"^'^"-        time  the  grant  is  required.  (I) 

Where  administration  has  been  granted  to  two  and  one  dies, 
of  one  of  the  survivor  will  be  sole  administrator,  (m)  for  it  is  not 
mlnlS^'  ^^^^  *  letter  of  attorney  to  two,  where  by  the  death  of 
tors:  one^  ii^Q  authority  ceases,  but  it  is  an  oflBce  analogous  to 

that  of  executor,  which  survives,  (n)  Upon  the  death  of  such 
ofasurviv-  Surviving  administrator,  or  of  a  sole  administrator,  in 
adm?ni8trL  o^der  to  effect  a  representation  of  the  first  intestate,  the 
^^'  court,  whether  the  administrator  died  testate  or  intes- 

tate, must  appoint  an  administrator  de  bonis  non;  (n^)  for  an  ad- 
ministrator is  merely  the  oflBcer  of  the  court,  prescribed  to  it  by  act 
of  parliament,  in  whom  the  deceased  has  reposed  no  trust ;  and 
therefore,  on  the  death  of  the  administrator,  no  authority  can  be 
transmitted  by  h'm  to  his  executor  or  administrator,  but  it  results 
Who  is  en-  *^  ^^^  court  to  appoint  another  officer,  (o) 
titled  to  Ifc  remains  to  be  considered  who,  upon  the  death  of 

adrainis-         i  i     •    •  .  .  . 

trationde  the  administrator,  is  entitled  to  be  appointed  adminis- 

on  the  trator  de  bonis  non  to  the  original  intestate,  (o^) 

the^orig-  The  ecclesiastical  judges  have  on  several  occasions  laid 

ministra-  ^^^wn,  that  in  all  that  regards  the  obligation  of  the  stat- 

*o''  utes  of  administration  on  the  court,  in  the  grant  of  ad- 

(/)  Ante,  436,  437.  be  vac  nt  at  the  time,  bj  the  de«tb,  rotig- 
(m)  Hudson    v.    Hudaon,    Cas.    temp,  nation,  or  remoral  of  the  preceding  ad- 
Talb.  127,  decided  bjLord  Tabot,  after  mintstrator.    Rambo  v.  Wyatt,  82  Ala. 
hearing  civilians.    Eyre  v,  Ladj  Shafts-  363 ;  Matthews  v.  Donthitt,  27  AU.  273.] 
barj,  2  P.  Wms.  121 ;  Com.  Dig.  Adm  n-  (o^)  [See  Chandler  v.  Hudson,  11  Texas, 
istrator,  B.  7 ;  Jacomb  v,   Harwood,    2  32.    The  statutes  of  Massachasetts  prc^ 
Yes.  sen.  268.  vide  in  sach  case  th  it "  the  probate  court 
(n)  Adam  v.  Bnckland,  2  Vern.  614 ;  shall  grant  letters  of  administration,  with 
3  Bac.  Abr.  66,  tit.  Executors,  G.  the  will  annexed  or  otherwise,  as  the  case 
(n^)  [Taylor  o.  ^  rooks,  4  Dev.  &  Bat.  may  require,  to  some  snitable  person  to 
(Law)  139.]  administer  the  goods  and  estate  of  the  de- 
Co)  2  Bl.  Com.  506;  [Carro  '  v.  Connet,  ceased  not  already  administered."    GenL 

2  J.  J.  Marsh.  195;  Ta  lor  t;.  Brooks,  4  Sts.  c.  101,  §  1.  For  a  constmction  of 
Dev.  &  Bat. .  39 ;  Nav  gation  Co.  o.  Ore  n,  this  provision,  see  Russell  o.  Hoar,  3  Met 

3  D<  V.  4.^  .  To  render  a  grant  of  admin-  190,  191 ;  Wiggin  v.  Swett,  6  Met  197, 
istration  de  bonis  non  valid,  the  office  must  198.] 
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ministration  no  distinction  exists  between  an  original  and  a 
de  bonis  non  administration.  (/?)  And  in  Kindleside  v.  Cleaver, 
the  common  law  judges  delegates  expressed  the  same  opinion,  (j) 
Accordingly,  upon  the  death  of  an  original  *  administrator,  a 
person,  who  was  next  of  kin  at  the  time  of  the  death  of  the  intes- 
tate, has  been  regarded  as  entitled,  under  the  statute  of  Hen.  8, 
to  the  de  bonis  non  grant,  in  preference  to  the  representative  of 
the  original  administrator,  or  to  the  representative  of  any  .other 
next  of  kin  at  the  time  of  the  death ;  and  hence,  in  the  case  where 
a  husband  takes  out  administration  to  his  wife,  and  dies,  the 
spiritual  courts  for  a  long  time  considered  themselves  bound  by 
the  statute  (in  contravention  of  convenience,  and  of  the  general 
principle  that  the  right  of  administration  shall  follow  the  right 
of  property),  to  commit  administration  de  bonis  non  of  the  wife, 
if  required,  to  the  next  of  kin  of  the  wife  at  the  time  of  her 
death,  as  having  an  absolute  statutable  right ;  although  the  bene- 
ficial interest  in  her  effects  be  in  the  representatives  of  the  hus- 
band, (r)  But  the  practice  has  lately  been  altered  in  this  re- 
spect. And  the  rule  now  established,  on  the  principle  that  the 
grant  ought  to  follow  the  interest,  is,  that  the  administration  will 
be  granted  to  the  representatives  of  the  husband,  unless  it  can  be 
shown  that  the  next  of  kin  of  the  wife  are  entitled  to  the  beneficial 
interest,  (s) 

Again,  it  has  been  held  that  the  statutes  only  regard  the  next  of 
kin  at  the  time  of  the  death  of  the  intestate,  and  not  the  next  of 
kin  at  the  time  a  second  grant  is  wanted  ;  and  therefore,  when  the 
next  of  kin,  who  were  so  at  the  time  of  the  deceased,  are  dead, 
the  court  have  power,  independent  of  the  statute,  to  grant  admin- 
istration de  bonis  non^  at  their  discretion,  according  to  their  own 
rules.  (<)  In  the  guidance  of  which  discretion,  the  established 
principle  is  (as  in  the  case  of  administration  cum  testamento  an- 
nexo^f  that  if  there  are  no  peculiar  circumstances,  the  administra- 

(p)    Dr.  Bettesworth,  in  Kindleside  v,  next  of  kin,  on  the  groand  of  hij  having 

Cleaver,  1  Hagg.  345 ;  S.  C.  2  Hagg.  Ap-  no   interest.    See   Yonng   o.    Pierce,    1 

pendix,  169;  Dr.  Hay  in  Walton  v.  Jacob-  Freem.  496 ;  €mte,  436. 

•on,  1  Hagg.  346.  (<)  Fielder  v.  Hanger,  3  Hagg.  769 ;  In 

{q)  See  2  Hagg.  Appendix,  170.  the  Goods  of  Pountney,  4   Hagg.  290; 

(r)  Kindleside  v.  Cleaver,  1  Hagg.  345 ;  [Partington  v.  Atty.  Gen.  L.  R.  4  H.  L. 

S.  C.  2  Hagg.  Appendix,  169.     See  ante,  100;]  ante,  413. 

411,412.    Yet  instances  may  be  found,  (()  Cardale  v.  Harvey,  1   Caa.  temp, 

where,  notwithstanding  the  statute,  the  Lee,  179. 
court  have  denied  administration  to  the 
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« 

tion  shall  be  *  committed  to  him  who  has  the  greatest  interest  in 
Adminis-  the  effects  of  the  original  intestate,  (u)  Thus,  in  Sav- 
bonis  non  age  V.  Bly the,  (r)  the  intestate  died,  leaving  a  brother 
f^e  execu-  a»nd  Several  nephews  and  nieces.  Administration  was 
ceased ^d-  granted  to  the  brother,  and  at  the  end  of  the  year  he 
ministrafor  distributed,  taking  the  securities  of  the  deceased  upon 
greatest  io-  himself.  He  afterwards  died,  leaving  the  securities  due 
the  effects,  to  the  Original  deceased  outstanding ;  and  having  made  a 
will,  and  appointed  an  executor.  A  decree  was  taken  out  against 
the  nephews  to  show  cause  why  administration  de  bonis  non  should 
not  be  granted  to  the  executor  of  the  brother  administrator. 
The  nephews  appeared,  and  prayed  administration  as  next  of  kin 
under  the  statute.  But  Sir  Wm.  Wynne  held  that  the  statutable 
right  was  confined  to  the  next  of  kin  at  the  time  of  the  death, 
and  granted  the  administration  de  bonis  non  to  the  executor  of 
the  deceased  administrator,  on  the  ground  that  the  interest  was 
clearly  in  him.  In  the  subsequent  case  of  Almes  v.  Almes,  (x) 
the  same  judge  again  granted  similar  administration,  under  nearly 
the  same  circumstances,  upon  the  same  grounds ;  and  mentioned 
the  case  of  Lovegrove  v.  Lewis,  (y)  decided  by  Sir  George  Hay, 
and  affirmed  by  the  delegates,  where  the  administration  was 
granted  to  the  executor  of  the  original  administrator,  to  the  exclu- 
sion of  those  who  were  next  of  kin  at  the  time  of  the  grant.  (2) 
So  in  the  instance  of  administration  de  bonis  non  to  the  effects  of 
the  wife,  after  the  death  of  the  husband  administrator,  if  the  per- 
sons who,  at  the  time  of  her  death,  were  her  next  of  kin,  are  dead, 
it  has  always  been  held  that  the  court  may  exercise  its  discre- 
tion, (a) 

The  proposition,  however,  that  if  all  who  were  next  of  kin  at 
the  time  of  the  death  of  the  intestate  are  dead,  then  the  represen- 
tative of  such  next  of  kin,  being  entitled  to  the  *  beneficial  interest, 
is  also  entitled  to  administration  de  bonis  non^  must,  it  appears, 
be  understood  with  this  limitation,  viz,  that  a  person  originally  in 
distribution  is  preferred  to  the  representative  of  the  next  of 
kin.  (6) 

(u)  But  the  court  is  not  obliged  to  grant  (2)  S«e,  also,  In  the  Goods  of  Middle- 

to  the  largest  interest.    1  Cas.  temp.  Lee,  ton,  2  Hagg.  60. 

177.  (a)  By  Sir  John  NichoU,  In  the  Gooda 

(v)  2  Hagg.  Appendix,  150.  of  Gill,  1  Hagg.  344. 

(x)  2  Hagg.  Appendix,  155.  (h)  See  the  Appendix  to  2  Hagg.  157. 

(y)  S.  C.  2  Hagg.  App.  152,  note  (a).  But  thia  rule,  in  the  discretion  of  the  court, 
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It  has  already  been  observed,  that  upon  the  death  of  a  creditor 
administrator,  a  party  who  was  next  of  kin  at  the  time  dt^ti^n  ^f 
of  the  death  of  the  intestate  may  come  in  and  claim  pextof  kia 
administration  de  bonis  non.  (c)  And  though  all  the  grant  of 
next  of  kin  at  the  time  of  the  death  are  dead,  it  should  tratlon  de 
seem  that  no  grant  of  administration  de  bonis  non^  how-  ^^  ^*^'* 
ever  limited  in  its  object,  can  be  obtained  after  the  termination  of 
the  creditor  administration,  without  citing  those  who  are  next  of 
kin  at  the  time  the  grant  is  required.  Thus,  in  Skeffington  v. 
White,  (rf)  the  intestate  died  in  1790,  leaving  two  sisters  entitled 
in  distribution.  They  renounced,  and  administration  was  decreed 
in  1791,  to  a  creditor,  who  administered  the  estate  till  1806, 
when  he  died.  The  sisters  did  not  come  in  and  take  administra- 
tion de  bonis  non;  and  from  that  time  no  further  representation 
was  taken  out  till  1827,  when  an  administration  de  bonis  non  was 
granted,  without  citing  the  then  next  of  Mn  (the  son  of  one  of  the 
sisters,  who  were  both  dead),  limited  to  assign  a  certain  leasehold 
property  of  the  deceased,  not  severed  in  his  lifetime,  but  mort- 
gaged during  the  original  creditor  administration.  In  March, 
1828,  Sir  Lumley  Skeffington,  the  then  next  of  kin,  in  whom  all 
the  beneficial  interest  in  the  deceased's  estate  was  vested,  obtained 
a  decree  to  show  cause  why  the  latter  administration  should  not  be 
revoked,  on  the  ground  of  his  not  having  been  cited  when  the  lim- 
ited grant  was  made,  and  on  a  suggestion  that  such  grant  had  been 
surreptitiously  obtained,  *  and  that  there  was  a  surplus  belonging 
to  the  deceased's  estate.  Sir  John  NichoU  thought  the  citation 
under  the  circumstances  was  not  necessary,  but  that  Sir  Lumley 
was  barred  by  time,  by  events,  and  by  his  own  laches  ;  and  that 
there  was  no  ground  for  revoking  the  grant.  However,  on  appeal 
to  the  delegates,  the  urt  pronounced  for  the  appellant,  directed 
a  monition  to  issue  to  call  in  the  limited  administration,  and  con- 
demned the  respondent  in  costs,  (a) 

The  following  is  the  prescribed  form  of  a  grant  of  letters  de 
bonis  non : 

may  be  yaried  by  granting  the  administra-  in  a  representative  character.  In  the  Goods 

Uon  to  the  next  of  kin.    In  the  Goods  of  of  Middleton,  2  Hagg.  61. 
Carr»  L.  R.  1  P.  &  D.  291.    According  to        (c)  Ante,  444. 
the  general  practice,  a  party  having  a  di-        {d)  1  Hagg.  699. 
lect  interest  is  preferred  to  thoae  entitled        (a)  2  Hagg.  626. 
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"  In  her  Majesty's  Court  of  Probate. 
"  The  Principal  Registry. 

"  Be  it  known,  that   A.  B.  late  of  ,  in  the  county  of 

Fonn  of  '  deceased,  died  on  18    ,  at  ,  intestate, 

letters  of      and  that  since  his  death,  to  wit,  in  the  month  of  , 

trationtfe     18     ,  letters  of  administration  of  all  and  singular  his 

""^'*'     personal  estate  and  effects  were  committed  and  granted 
by  to  C.  D.  [insert  the  court  from  which  the  grant  issued^ 

and  the  relationship  or  character  of  administrator']  (which  letters 
of  administration  now  remain  of  recoi'd  in  ),  who,  after 

taking  such  administration  upon  him,  intermeddled  in  the  per- 
sonal estate  and  effects  of  the  said  deceased,  and  afterwards  died, 
to  wit,  on  ,  leaving  part  thereof  unadministered,  and  that 

on  the  day  of  ,  18     ,  letters  of  administration  of  the 

said  personal  estate  and  effects  so  left  unadministered  (e^^  were 
granted  by  her  majesty's  court  of  probate  to  ,  he  having 

been  first  sworn  well  and  faithfully  to  administer  the  same,  by 
paying  the  just  debts  of  the  said  intestate,  and  distributing  the 
residue  of  his  estate  and  effects  according  to  law,  (jF)  and  to  ex- 
hibit a  true  and  perfect  inventory  of  the  said  personal  estate  and 
effects  so  left  unadministered,  and  to  render  a  just  and  true 
account  thereof,  whenever  required  by  law  so  to  do. 

"(Signed)    E.  F., 

**  Registrar." 

fe^)  [Sce/>o^,  915,  note  («).]  and  an  administrator  de  bonis  nan  of  the 

(«^)  [Sec  Brattle  v.  Converse,  1  Root,  testator  baa  been  appointed,  who  has  no 

174;   Brattle  v.  Qustine,   I   Root,  425;  funds  except  sach  as  have  been  received 

Scott  v.  Fox,  14  Md.  388;  Hendricks  v.  from  the  avails  of  real  estate  sold  under 

Snodgrass,  1  Miss.  (Walk.)  86.    An  ad-  license  from  the  judge  of  probate,  the  rem- 

ministrator  de  bonis  non  may  properly  be  edj  to  obtain  from  these  funds  payment ' 

appointed  even  where  the  original  admin-  of  the  amount  so  found  due  to  the  execa- 

istrator  has  reduced  all  the  assets  of  the  tor  is  to  cite  in  the  administrator  de  bonis 

estate  to  money.    Donaldson  v.  Raborg,  non  to  render  his  account,  and  to  apply  to 

26  Md.  312.    If  an  executor  has  made  the  judge  of  probate  for  an  order  to  the 

payments  on  account  of  the  estate  of  his  administrator  de  bonis  non  to  pay  the  ao- 

testator  beyond  the  amount  of  funds  in  count ;  and  a  refusal  to  comply  vith  such 

his  hands,  and  dies  before  reimbursing  order  would  furnish  cause  of  suit  upon  the 

himself,  and  the  amount  due  has  been  as-  bond  of  the  administrator  de  bonis  non. 

certained  upon  a  settlement  of  his  account  Munroe  v.  Holmes,  13  Allen,  109.] 
by  his  administrator  in  the  probate  court. 
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♦  SECTION  m. 
Of  Limited  Administrations. 

Besides  the  administrations  already  discussed,  which  extend  to 
the  whole  personal  estate  of  the  deceased,  and  terminate  only  with 
the  life  of  the  grantee,  it  is  competent  to  the  court  to  grant  limited 
administrations,  which  are  confined  to  a  particular  extent  of  time, 
or  to  a  specified  subject-matter.  It  will  be  the  object  of  the  pres* 
ent  and  three  following  sections,  to  consider  this  species  of  grant 
by  the  probate  court. 

By  rule  29,  P.  R.  "  Limited  administrations  are  not  |«i« ».  K 

•^  ,  R.    Con- 

to  be  granted  unless  every  person  entitled  to  the  gen-  sent  or  d- 

eral  grant  has  consented  or  renounced,  or  has  been  cited  p^nons  en- 

and  failed  to  appear,  except  under  the  direction  of  the  ^^^rS 

judge."  er^^^ 

By  rule  30,  *^  No  person  entitled  to  a  general  grant  p^rwu  en- 

of  administration  of  the  personal  estate  and  effects  of  the  g^^r^ 

deceased  will  be  permitted  to  take  a  limited  grant  except  f^^°®' 

under  the  direction  of  the  judge."  iimitcMi 

one. 

Administration  durante  minore  estate. 

If  the  person  appointed  sole  executor,  or  he  to  whom,  in  case 
of  intestacy,  the  right  to  administration  has  devolved  under  the 
statutes,  be  within  age,  a  peculiar  sort  of  administration  must  be 
granted,  which  is  called  an  administration  durante  minore  cetate.  (e^) 
In  the  former  case,  it  is  obviously  a  species  of  administration  cum 
testamento  annexo. 

If  there  are  several  executors,  and  one  of  them  is  of  full  age,  no 
administration  of  this  kind  ought  to  be  granted ;  because  ^j^^^  ^^^ 
he  who  is  of  full  age  may  execute  the  will.  (/)     *  But  «w«7s 

(e«)  [WallU  v.  Wallis,    1   Wini.    (N.  Twisden  J. ;  4  Bnm  E.  L.  884,  PhiUimore's 

Car.)  78.    Provision  is  made  for  this  case,  ed. ;  ante,  232.  There  are  some  authoritief 

by  statute,  in  Massachnsetts,  Genl.  Sts.  c.  to  the  contrary.    See  Colbome  v.  Wright, 

93,  §  7.    An  executor  during  whose  non-  2  Ley.  240;  Bac  Abr.  Executors,  B.  1. 

age  an  administrator  durante  minore  estate  [In  Massachnsetis,  where,  besides  the  per- 

has  been  appointed,  is  a  privy  to  such  ad-  son  nnder  age,  there  ia  another  executor 

ministrator.    Bell  J.  in  Taylor  p.  Barron,  who  accepts  the  trust,  the  estate  is  to  be 

35  N.  M.  493.]  administered  by  such  other  executor  until 

(/)  Figot  &  Gascoigne's  case,  Brownl.  the  minor  arrives  at  full  age,  when,  upon 

64 ;  Foxwist  v.  Tremain,  1  Mod.  47,  by  giving  bond,  •«  required  by  law,  be  may 

Toux  86  [479]     [480] 
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it  has  been  held  differently  in  the  case  of  several  next  of  kin  in 
equal  degree,  entitled  under  an  intestacy.  In  Cartright's  case,  {g) 
the  intestate  died  leaving  four  grandchildren,  whereof  one  was  of 
age  and  the  other  three  were  minors  ;  and  the  administration  was 
contested  betwixt  her  that  was  of  age  and  the  mother  and  guar- 
dian of  the  other  three  ;  and  this  case  was  argued  at  Serjeant's  Inn, 
before  the  two  chief  justices  and  the  chief  baron,  et  ai.  who  granted 
it  to  the  mother,  as  guardian  to  the  three  durante  minore  cetate  ; 
though  it  was  strongly  urged,  that  she  that  was  of  age  being  ca- 
pable, and  the  others  incapable,  she  ought  to  be  preferred.  But, 
on  the  other  hand,  it  was  laid  down,  that  since  the  new  statute 
22  &  23  Car.  2,  c.  10,  which  entitled  them  all  to  a  distribution, 
the  interest  of  the  three  preponderated,  and  therefore  that  was  to 
be  regarded ;  and  they  compared  it  to  the  case  of  a  residuary  lega- 
tee who  shall  be  preferred  before  the  next  of  kin.  (A) 

This  sort  of  administration  has  been  frequently  held  not  to  be 
within  the  statute  of  21  Hen.  8,  c.  5.  And  consequently,  it  is  dis- 
cretionary in  the  court  to  grant  it  to  such  person  as  it  shall  think 
fit.  (%)  Thus,  in  the  case  of  Rex  v.  Bettesworth,  (Jc)  a 
mu$  lies  to  matidamus  was  moved  for,  to  be  directed  to  the  judge  of 
f^partku-  the  prerogative  court,  to  grant  administration  to  one 
lar  person.  Smith,  during  the  minority  of  his  two  infant  grandchil- 
dren. The  judge  had  approved  of  him  as  a  proper  person,  but  in- 
sisted on  his  giving  security  to  distribute  the  effects  in  equal  pro- 
portions among  the  creditors.  The  court  were  of  opinion  that  the 
judge  had  a  discretionary  power  in  granting  administration  du- 
rante minore  cetate^  and  therefore  that  in  this  case  he  might  insist 
upon  reasonable  or  equitable  terms,  or  otherwise  refuse  adminis- 
tration to  the  claimant.  But  they  said  if  a  mandamus  had  been 
moved  for,  ♦  to  grant  administration  generally,  they  would  have 
granted  it.  (I) 


be  admitted  as  joint  executor  with  the  for-  ber's  Appeal,  11  Penn,  St.  162 ;  McClel> 

mer.    Genl.  St«.  c.  93,  §  7.]  lan'g  Appeal,  16  Penn.  St.  116.] 

ig)  1  Freera.  258;  ante,  426.  (k)  1  Barnard.  870,  425;  S.  C.  Fitxgib. 

(A)  See  ante,  426.  163  ;  2  Stra.  892,  hy  the  name  of  Smith's 

(t)    Briers    v.    Goddard,    Hob.    250;  case. 

Thomas  v.  Butler,  Ventr.  219  ;  West  v.  (/)  The   discretionary   power    of    the 

Willbj,  3  Phillim.  379;   [Rogers  J.  in  spiritual  court  is  also  recognized  in  the 

Ellmaker's  Estate,  4  Watts,  34,  39.    See  statute  38  Geo.  3,  c.  87,  s.  6.    See  post, 

Pitcher  o.  Armat,  5  How.  (Miss.)  288  ;  485. 
Williams's  Appeal,  7  Penn.  St  260 ;  Bei- 

[481] 
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In  the  exercise  of  this  discretion  it  was  the  practice  of  Practice  of 
the  spiritual   court  to  grant  the  administration  to  the   uai  court  to 
guardian  whom  that  court  had  a  right  by  law  to  appoint  &«: 
for  a  personal  estate,  (w)     With  respect  to  the  appoint-  Jjuard^M* 
ment  of  guardian  a  distinction  exists  in  the  court  of  pro-   distinction 
bate  between  an  infaflt  and  a  minor.     The  former  is  so   !>«twcen 

,  Pit  infant  and 

denominated,  if  under  seven  years  of  age,  the  latter  from  minor: 
seven  to  twenty*one.  (n)  The  court  ex  officio  assigns  a  guardian 
to  an  infant ;  (o)  the  minor  himself  may  nominate  his  guardian, 
who  is  then  admitted  in  that  character  by  the  judge ;  (p)  but  if 
the  minor  makes  an  improper  choice,  the  court  will  control  it.  (g) 
According  to  the  practice  of  the  prerogative  court,  *  the  guardian- 
ship was  granted  to  the  next  of  kin  of  the  child,  unless  sufficient 
objection  to  him  was  shown,  (r) 

If  a  wife  be  the  only  next  of  kin,  and  a  minor,  she  may  elect  her 
husband  her  guardian,  to  take  the  administration  for  her  use  and 
benefit,  during  her  minority ;  but  the  grant  ceases  on  her  coming 
of  age,  when  a  new  administration  may  be  committed  to  her.  («) 

(m)  In  the  Goods  of  Weir,  2  Sw.  &  Tr.  (n)  Toller,  100. 

451.    See^  also,  Brotherton  v.  Harris,  2  (o)  Sir  G.  Lee  was  of  opinion  that  he 

Cas.  temp.  Lee,  131.    In  this  case  it  was  could  not  assign  a  gaardian  to  an  infant 

held  that  the  guardian  appointed  bj  the  in  ventre  de  sa  mere.   Walker  v,  Carlesa,  2 

ecclesiastical  court  was  to  be  preferred  to  Cas.  temp.  Lee,  560. 

the  gnardian  appointed  by  the  court  of  (/>)  Rich  v,  Chamberlayne,  I  Cas.  temp, 

chancerj.    But  see  note  (70)  to  Co.  Lit  Lee,  134;    Fawkner  v.  Jordan,  2  Caa. 

88  6,  by  Hargrave,  in  which  the  right  of  temp.  Lee,  327 ;  Ozeland  v,  Pole,  Prer. 

the  ecclesiastical  court  to  appoint  a  guar-  Hill.  T.  1787 ;  4  Burn  E.  L.  284,  note  (5), 

dian  for  the  personal  estate  is  doubted.  Tyrwhitt's  ed. 

On  a  late  occasion,  administration,  for  the  {q)  2  Cas.  temp.    Lee,  330.    This   is 

use  and  benefit  of  minor  children  of  a  mentioned  by  Lee  J.  in  Rex  v.  Bettes- 

Frenchman  deceased,  was  granted  to  their  worth,  Fitzg.  164,  Mich.  4  Geo.  2,  as  be- 

guardian  appointed  by  the  French  author-  ing  then  the  course  of  the  spiritual  court, 

ities.    In  the  Goods  of  Sartoris,  1  Curt.  (r)  Toller,  100;  In  the  Goods  of  Ewing, 

910.    It  has  lately  been  held  that  a  testa-  1  Hagg.  381.    But  the  court  may,  in  its 

mentary  guardian  of  minor  children  is  en-  discretion,  pass  by  the  next  of  kin.    In 

titled  to  a  grant  of  the  administration  for  the  Goods  of  Ewing,  1  Hagg.  381 ;  past, 

their  use  and  benefit  preferably  to  a  guar-  483,  note  {y);  Quick  v.  Quick,  33  L.  J., 

dian  elected  by  the    children.      In    the  P.  M.  &  A.  177.    On  one  occasion  a  cred- 

Goods  of  Morris,  2  Sw.  &  Tr.  360.    The  itor  was  appointed  guardian   to  minora 

gnardian  of  an  infant,  sole  next  of  kin  of  (the  only  children  of  F.  P.),  who  had  no 

an  intestate,  is  entitled  to  take  adminis-  known  relations,  for  the  purpose  of  taking 

tration  of  his  effects,  in  preference  to  cred-  out  administration  to  the  estate  of  £.  P., 

itors.    John  v.  Bradbury,  L.  R.  1  P.  &  D.  who  had  died    intestate   and    insolvent. 

243.    As  to  giving  justifying  secority  in  In  the  Goods  of  Peck,  1  Sw.  &  Tr.  141. 

such  a  ca^e,  see  lb.  (s)  Toller,  92. 
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But  there  are  many  instances  where  the  court  has  granted  the 
the  guar-  administration  to  persons  not  guardians  of  the  minor,  and 
times'^ez^  refused  to  grant  it  to  the  person  nominated  by  them, 
eluded:  xhus  in  LoveU  &  Brady  v.  Cox,  (e)  LoveU  and  Brady 
were  appointed  trustees  by  the  deceased,  and  his  heir,  Anne  Cox, 
was  executrix  and  residuary  legatee.  She  was  a  minor,  and  the 
father  claimed  the  administration  pendente  minoritate.  The  court 
held  that  it  had  a  discretionary  power,  refused  it  to  him,  and  gave 
it  to  the  trustees,  (u)  So  the  administration  may  be  granted  to 
creditors,  in  exclusion  of  the  guardian  of  the  minor,  if  the  estate 
is  iusufBcient  to  pay  the  debts.  And  in  many  other  cases  it  has 
been  laid  down  that  the  court  is  not  bound  by  the  choice  of  the 
minor,  (v)  Thus,  where  a  grandfather,  to  whom,  as  the  next  of 
kin,  the  administration  durante  minoritate  would  in  the  ordinary 
course  have  passed,  was  turned  *  eighty,  it  was  granted  to  an 
uncle,  he  giving  full  justifying  security,  (a;) 

In  Hayers  v.  Havers,  (y)  Lord  Hardwicke  C.  said  that  admin- 
istration durante  minore  cetate  ought  not  to  haye  been  granted  to 
a  person  who  was  very  poor,  though  the  guardian  and  next  of  kin 
of  the  infant. 

Si*"  ^'?'  ^^^  ^^^  practice  above  stated  has  been  applied,  and  in 
tentions       some  respects  varied,  by  the  rules  P.  R.  (Non-contentious 

Basiness)       -r*      •  \  r  n 

astogranto   Business},  as  lollows: 

diansT'^*  By  rule  83,  ^^  Grants  of  administration  may  be  made 

Buie  33.  to  guardians  of  mhiors  and  infants  for  their  use  and  ben- 
efit, and  elections  by  minors  of  their  next  of  kin  or  next  friend, 
as  the  case  may  be,  will  be  required ;  but  proxies  accepting  such 
guardianships  and  assignments  of  guardians  to  minors  will  be  dis- 
pensed with." 

84.  ^^  In  cases  of  infants  («.  e.  under  the  age  of  seven  years)  not 
KiUe  34.      hs.ving  a  testamentary  guardian,  or  a  guardian  appointed 
by  the  high  court  of  chancery,  a  guardian  must  be  as- 
signed by  order  of  the  judge,  or  of  one  of  the  registrars ;  the 
registrar's  order  is  to  be  founded  on  an  affidavit,  showing  that  the 

(i)  Prerogf.  cited  bj  Sir  John  Kkholl  in  tee^  in  preference  to  the  mother,  whom  the 

West  V,  Willby,  8  Phillim.  379.  minor  had  chosen  j^ardian.    See,  also, 

(u)   See,  also,  Appleby  v,  Applebj,  1  Hughes  v,  Bicards,  2  Cas.  temp.  Lee,  543. 

Gas.  temp.  Lee,  135,  where  administration  (v)  West  e.  Willbj,  3  Phiilim.  374. 

cum  tettamenlQ  annexo  was  granted  to  a  (x)  In  the  Goods  of  Ewing,  1  Hagg. 

grandmother  dnring  the  minoritj  of  an  881. 

executor,  she  being  also  testamentary  tms-  (y)  Barnard.  Chan.  Cas.  SS. 
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proposed  guardian  is  either  Ae  facto  next  of  kin  of  the  infants,  or 
that  their  next  of  kin  de  facto  has  renounced  his  or  her  right  to 
the  guardianship,  and  is  consenting  to  the  assignment  of  the  pro- 
posed guardian,  and  that  such  proposed  guardian  is  ready  to  under- 
take the  guardianship."  (z) 

85.  ^^  Where  there  are  both  minors  and  infants,  the  guardians 
elected  by  the  minors  may  act  for  the  infants  without  „  ,   ^, 

,  Riil6  o5* 

being  specially  assigned  to  them,  by  order  of  the  judge 
or  a  registrar,  provided  that  the  object  in  view  is  to  take  a  grant. 
If  the  object  be  to  renounce  a  grant,  the  guardian  must  be  spe- 
cially assigned  to  the  infants  by  order  of  the  judge  or  of  a  registrar.'* 
36.  *'*'  In  all  cases  where  grants  of  administration  are  to  be  *  made 
for  the  use  and  benefit  of  minors  or  infants,  the  admin-  ^  ,   _ 

Rule  36. 

istrators  are  to  exhibit  a  declaration  on  oath  of  the  per- 
sonal estate  and  effects  of  the  deceased,  except  when  the  effects  are 
sworn  under  the  value  of  twenty  pounds,  or  when  the  administra- 
tors are  the  guardians  appointed  by  the  high  court  of  chancery,  or 
other  competent  court,  or  are  the  testamentary  guardians  of  the 
minors  or  infants." 

In  a  modem  case  in  the  prerogative  court,  the  residuary  lega- 
tee was  a  minor,  married  to  a  husband  who  was  also  a  xdmini»- 
minor,  both  being  subjects  of,  and  resident  in  Portugal.   *'"*^?^ 
But  it  appeared  that  the  husband,  by  reason  of  his  hold-  a  minor,  a 
ing  a  commission  in  the  army,  and  being  married,  by  the   entiUed  ij 
law  of  Portugal,  was  considered  of  full  age,  and  that  by  his  own  ^ 
her  marriage,  her  disabilities,  as  a  minor,  ceased.     Under  ^^^' 
these  circumstances,  administration  with  the  will  annexed,  lim- 
ited to  the  receipt  of  certain  dividends  in  the  English  funds,  was 
granted  to  the  wife,  (a) 

Where  an  intestate  left  a  widow  and  infant  son,  and  adminis- 
tration was  granted  to  the  widow,  who  soon  after  became  Adminia- 
non  compos^  and  the  estate  was  small  and  unable  to  bear  i^\h'e  in^ 
the  expense  of  a  commission  of  lunacy,  and  there  were  a*\ndow  ^^ 
debts  owing  to  it,  which  were  in  danger  of  being  lost,  if  J"^  t^ha' 
there  was  no  person  to  receive  them ;  Sir  George  Lee,  aon. 
without  revoking  the  administration  granted  to  the  widow,  as- 
signed (upon  the  renunciation  and  consent  of  the  grandmother) 

{x)  See,  further,  u  to  the  appointment  Cnnha,  I  Hagg.  237.    But  see  eamra,  In 

of  guardian  ad  litetn^  Hancock  o.  Peaty,  the  Goods  of  Orleans,  3  Sw.  &  Tr.  258 ; 

L.  B.  1  P.  &  D.  836.  anU,  450. 

(a)  In  the  Goods  of  the  Countess  Da  r4841 
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the  infant's  aunt  to  be  his  guardian,  and  granted  administration  to 

her  also,  for  the  use  and  benefit  of  the  widow  and  infant,  during  \ 

the  incapacity  of  the  widow,  and  the  minority  of  the  infant,  if  the 

widow  should  not  sooner  recover  her  senses.     And  the  learned 

judge   directed  the  administration  to  be  drawn  up  in  a  special 

form,  reciting  the  above  particulars.  (6) 

It  has  already  been  pointed  out  (c)  that  formerly  an  infant  ex- 
^^       ,      ecutor  was  considered  capable  of  the  office,  on  attaining 

When  ad-  *  ..ooy-io 

ministra-  *  the  age  of  Seventeen.  But  now  by  statute  do  (jreo.  o, 
rante  mi-  c.  87,  8.  6,  (rf)  after  reciting  that  inconvenience  arose 
shafi  b€*de-  ^om  granting  probate  to  infants  under  the  age  of  twenty- 
termined.  ^j^^^  jj.  jg  enacted,  "  That  where  an  infant  is  sole  execu- 
tor, administration  with  the  will  annexed  shall  be  granted  to  the 
guardian  of  such  infant,  or  to  such  other  person  as  the  spiritual 
court  shall  think  fit,  until  such  infant  shall  have  attained  the  full 
age  of  twenty-one  years,  at  which  period,  and  not  before,  pro- 
bate of  the  will  shall  be  granted  to  him." 

And  by  the  seventh  section  it  is  enacted,  ^^  That  the  person  to 
whom  such  administration  shall  be  granted  shall  have  the  same 
powers  vested  in  him  as  an  administrator  now  hath  by  virtue  of  an 
administration  granted  to  him  durante  minore  cetate  of  the  next 
of  kin." 

Before  this  act  there  was  a  distinction  between  administration 
granted  during  the  minority  of  an  infant  executor  and  an  infant 
next  of  kin ;  inasmuch  as  in  the  latter  case  the  administration  has 
always  been  held  to  continue  in  force  till  the  next  of  kin  attiuned 
the  age  of  twenty-one.  (e) 

It  seems  agreed,  that  if  administration  be  granted  during  the 
minority  of  several  infants,  it  determines  upon  the  coming  of  age 
of  any  one  of  them.  (/)     Thus  if  there  be  *  several  infant  exec- 

(6)  1  Cas.  temp.  Lee,  625.  the  other  hand,  comes  in  by  the  act  of  the 

(c)  Ante,  231,  note  (u).  P&rt7»  and  that  he  should  be  capable  at 

(d)  Extended  to  Ireland  by  58  Geo.  3,  seventeen  was  in  conformity  to  other  pro> 
c.  81, 88.  1,  2.  Tisions  of  the  spiritual  law.    Besides,  the 

(e)  Freke  v.  Thomas,  1  Ld.  Raym.  667 ;  statute  of  distributions  requires  adminis- 
4  Bum  E.  L.  384,  Phillimore's  ed.  The  trators  to  give  a  bond,  which  minors  are 
distinction  was  justified  on  the  ground  incapable  of  doing.  A  dictum  of  Lord 
that  the  authority  of  an  administrator  is  Hardwicke's  in  Lee  v.  D'Aranda,  3  Atk. 
derived  from  stat  31  Edw.  S,c  11,  which  422,  is  at  variance  with  this  distinction ; 
admits  only  of  a  legal  construction,  and  but  there  seems  to  be  some  error  in  the 
therefore  he  must  be  of  a  legal  age  before  report 
he  IB  competent ;  while  the  executor,  on  (/)  Tonchst  490 ;  Bacon  Abr.  Exora. 
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utors,  he  who  first  attains  the  age  of  twenty-one  shall  prove  the 
will,  and  may  execute  it.  (jg) 

It  was  resolved,  according  to  Lord  Coke,  by  the  justices  of  the 
common  pleas  in  Prince's  case,  (K)  that  if  administration  be  com- 
mitted during  the  minority  of  an  executrix,  and  she  take  husband 
of  full  age,  then  the  administration  shall  cease.  But  this  has 
since  been  doubted,  in  the  case  of  Jones  v.  Lord  Strafford,  (i) 
where  Lord  King  C.  and  Raymond  C.  J.  strongly  inclined 
against  this  opinion  as  reported  in  Prince's  case,  the  same  not 
being  taken  notice  of  by  other  contemporary  reporters,  as  2  And. 
182,  Cro.  Eliz.  718,  719,  and  3  Leon.  278,  in  all  which  books 
Prince's  case  is  reported.  Besides  which  it  was  extrajudicially 
expressed,  the  question  in  the  case  being  only  whether  such  a 
special  administrator  could  assign  over  a  term  for  years  which 
belonged  to  the  testator.  And  it  is  remarkable  that  the  author  of 
the  office  of  executor,  after  mentioning  the  proposition  as  stated  in 
Prince's  case,  proceeds,  "  Yet  I  do  a  little  marvel  at  these  opinions, 
considering  that  these  things  are  managed  in  the  spiritual  court, 
and  by  that  law  (the  law  spiritual)  which  intermeddles  not  with 
the  husband  in  the  wife's  case  ;  now  by  that  law,  and  not  our  com- 
mon law,  comes  in  this  limit  of  seventeen  years.  And  I  have 
seen  it  otherwise  reported,  in  and  touching  the  last  point."  (/) 

If  administration  be  granted  during  the  minority  of  several  in- 
fants, one  of  whom  dies  before  he  comes  of  age,  this  will  not  de- 
termine the  administration.  (Ic) 

It  seems  to  be  clearly  settled,  says  Chief  Baron  Gil-   ^5*''*  f^ 
bert,  (Z)  *  that  if  an  administrator  durante  minora  cetate  shall  have 
of  an  executor  brings  an  action  and  recovers,  and  then  his  minority  u 
time  determines,  the  executor  may  have  scire  facias  (m)   *° 

B.  3 ;   Taylor  v.  Watts,   1   Freem.  425 ;  Beamond  v.  Long,  Cro.  Car.  227 ;  Bear- 

S.  C.  nam.  Joynes  v.  Watt,  T.  Jones,  48 ;  block    v.  Read,    2    Brownl.  83  ;    Anon. 

3  Eeb.  607,  643 ;  Willy  v.  Poulton,  Mose-  Godb.  104;  Hatton  v.  Mascue,  1  Keb.  750 ; 

ley,  99.  Coke  v.  Hodges,  1  Vem.  25.    See,  also, 

ig)  4  Bam  £.  L.  385,  Pbillimore's  cd.  Major  u.  Peck,  1  Lutw.  342,  per  curiam  j 

(A)  5  Co.  29  6.  Anon.  3  Leon.  278;  Kempe  i;.  Lawrence, 

(i)  3  P.  Wins.  88.  Owen,   134 ;    but   vide  King    v,  l>eath, 

(;)  Page  392,  14th  ed.  Brownl.  57,  contra, 

(k)  Anon.  Brownl.  47 ;  Jones  v.  Straf-  (m)  [Bell  J.  in  Taylor  v.  Barron,  35  N. 

ford,  3  P.  Wms.  89,  oyerrnling  the  opin-  H.  493.]    As  to  the  proceedings  now  sub- 

ion  in  Bmdnel's  case,  5  Co.  9  a.  stitnted  in  lieu  of  scire  faciat,  by  the  com- 

(/)  B:ic  Abr.  tit  Exors.  B.  1,  3,  vol.  mon  law  procedure  act  (1852),  see  poei, 

3,  p.   18,  citing  1  Boll.    Abr.  888,  889;  pt.  ix.  bk.  iii.  ch.  it. 
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npon  that  judgment.  Also  it  has  been  holden,  that  if  such  admin- 
istrator obtains  judgment  he  may  bring  scire  facias  against  the 
bail,  and  they  cannot  object  that  the  infant  is  of  full  age;  for 
the  recognizance  being  to  the  administrator  himself  by  name, 
though  he  be  administrator  durante  minore  oetate^  yet  he  may  have 
scire  facias  against  the  bail,  (n) 

In  the  case  of  Jones  v.  Basset,  (o)  it  seems  to  haye  been  laid 
Baits  in  down,  that  a  suit  in  equity  is  put  an  end  to  by  the 
wL^e^er  infant*s  coming  of  age,  and  that  the  infant  most  begin 
determined  anew ;  but  that  where  the  administrator  durante  minore 

by  the  mi-  ' 

nor^s  com-  cBtate  has  proceeded  to  a  decree  and  account,  the  infant 
will  be  allowed  to  go  on.  (jp) 

But  according  to  the  modem  practice,  upon  the  determination 
of  an  administration  pendefUe  minore  cetatcy  a  suit  commenced  by 
the  temporary  administrator  may  be  added  to,  and  continued  by 
supplemental  bill.  (9)  For  in  this  case  there  is  no  change  of 
interest  which  can  affect  the  question  between  the  parties,  but 
only  a  change  of  the  person  in  whose  name  the  suit  must  be 
prosecuted ;  and  if  there  has  been  no  decree,  the  suit  may  pro- 
ceed, after  the  supplemental  bill  has  been  filed  in  the  same  man- 
ner as  if  the  original  plaintiff  had  continued  such,  except  that 
the  defendants  must  answer  the  supplemental  bill,  and  either 
*  admit  or  put  in  issue  the  title  of  the  new  plaintiff.  But  if  a 
decree  has  been  obtained  before  the  event  on  which  such  a  sup- 
plemental bill  becomes  necessary,  though  the  decree  be  only  a 
decree  nisi^  there  must  be  a  decree  on  the  supplemental  bill, 
declaring  that  the  plaintiff  in  that  bill  is  entitled  to  stand  in  the 
place  of  the  plaintiff  in  the  original  bill,  and  to  haye  the  benefit 
of  the  proceedings  upon  it,  and  to  prosecute  the  decree,  and  take 
the  steps  necessary  to  render  it  effectual,  (r) 

It  was  held  that  if  the  administrator  durante  minore  oetate 
The  infant  brought  an  action,  and  while  it  was  pending  the  infant 
ingofa^e    Came  of  age,  he  could  not  bring  a  writ  by  journeys 


.    (n)   Bac.  Abr.  ubi  supra ;  Emilies  v,  (0)  Free.  Chanc  174. 

Weeks,  2  Eeb.  877 ;  Embrin  v.  Mompea-  (/>)  See,  also,  Coke  v.  Hodges,  1  Yern. 

son,  2  Lev.  87.     But,  bjF  Hale  C.  J.  in  24. 

this  case,  if  after  the  infant  come  of  age,  (q)  Stubbs  v,  Leigb,  I  Cox,  133 ;  Cary's 

he  had  sued  out  execution  upon  the  prin-  Rep.  31,  ed.  1820 ;  Mitf.  PI.  64,  4th  ed. 

cipal  judgment,  it  might  have  been  a  ques-  (r)  Mitf.  PL  64,  4th  ed. ;  [Bell  J.  ia 

.tion,  whether  that  ought  to  be  sued  out  Taylor  v.  Barron,  35  K.  H.  493.] 

by  him  or  the  infant 
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accoants;  because  in  no  case  conld  such  a  suit  be  but  copMnot 

bnng  jour- 

by  the  same   person,  not  only  in  representation,  but   neysao- 
strictly  and  truly  the  same  person.  (.)  ~"°*" 

With  respect  to  the  effect  of  the  determination  of  such  an  ad-- 
ministration  upon  executions  issued  by  the  administrator  Effect  of 
during  his  office,  a  case  occurred  in  Mich.  Term,  28  &   tion  of ' 
29  Eliz.,  (i)   where  an  administrator  durante  minor e  SII"«c^- 
cetate  of  an  infant  executor  had  judgment  in  an  action  u^^^^^jJJI*^ 
of  debt  brought  by  him  for  money  due  to  the  testator,   wtrator. 
and  the  defendant  being  taken  in  execution,  the  infant  executor 
came  of  full  age.    It  was  moyed  that  he  might  be  discharged  out 
of  custody,  because  the  authority  of  the  administrator  was  deter- 
mined, and  he  could  not  acknowledge  satisfaction  or  make  ac« 
quittances,  ftc.     But  it  was  held  by  Windham  and  Rhodes,  jus- 
tices, that  the  recoyery  and  judgment  were  still  in  force,  though 
the  party  might  be  relieved  by  an  audita  querela,  (u) 

Formerly  an  opinion  prevailed,  that  an  administrator  *  durante 
minore  cetate  could  not  sue ;  for  he  was  considered  as  a  what  acu 
mere  servant  or  bailiff,  (x)     But  it  is  now  established,  frator""*' 
not  only  that  he  may  bring  actions  to  recover  the  debts  ^^^^l' 
due  to  the  deceased,  (y)  but  also  that  he  may  bring  do. 
trover  for  his  goods ;  because  he  has  more  than  the  bare  custody 
of  them,  for  he  has  the  property  itself,  (z)     And  it  is  laid  down 
in  a  modem  book  of  authority,  (a)  that  an  administrator  during 
the  minority  of  one  entitled  to  administration  has  for  the  time  all 
the  power  and  authority  of  an  absolute  administrator.  (V) 

So  though  an  administrator  durante  minore  estate  has  but  a 
limited  and  special  property  in  the  estate  of  the  deceased,  ((?)  and 
no  interest  or  benefit  in  the  testator's  or  intestate's  estate,  but  in 
right  of  the  infant,  ((2)  yet  he  may  do  all  acts  which  are  incum- 

(<)   Elstobb  V.  Thorottghgood,  1  Salk.        (y)  Piggot's  case,  5  Co.  29  a;   Finche's 

893;   S.  C.  1  Ld.  Raym.  S8S ;  Kinsey  v.  case,  6  Co.  67  6;  Com.  Dig.  Admon.  F. 
Heywood,  1  Ld.  Raym.  433.    See,  as  to        {x)  Setbe  v.  Sethe,  Roll.  Abr.  Exors. 

tbe  nature  of  the  writ  of  journeys  ao-  M.  pi.  3 ;  Com.  Dig.  Admon.  F. 
counts,  post,  pt.  T.  bk.  i.  ch.  i.  (a)  Com.  Dig.  AdoM>n.  F. 

(0  Anon.  Godb.  104 ;  3  Leon.  S78.  (6)  See,   also.  Roll.  Abr.  Exors.  M. 

(tt)  In  meet  cases  where  the  remedy  of  pi.  1. 
ttudiia  querela  was  fbrmerly  resorted  to,        (c)  Roll.  Abr.  Exors.  M.  pi.  5. 
the  court  will  now  relieye  in  a  summary       (d)  Grandison  v.  Dover,  Skinn.  155  ; 

way  on  mou'on.  Bac.  Abr.  Exors.  B.  1.     In  the  civil  law 

(x)  Anon.  Owen,  35 ;  Anon.  3  Leon,  he  is  considered  but  in  tbe  nature  of  a  en- 

S78 ;  Thackston  v.  Hnlmlocke,  2  Keb.  30.  rator.    Bac.  Abr.  Exors.  B.  1. 
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bent  on  an  executor,  and  which  are  for  the  advantage  of  the  infant 
and  estate  of  the  deceased ;  (e)  and  therefore  he  may  sell  bona 
peritura  as  a  bailiff  may,  such  as  fat  cattle,  grain,  or  anything 
else  which  may  be  the  worse  for  keeping ;  and  he  may  sell  goods 
for  the  payment  of  debts.  (/)  So  he  may  assent  to  a  legacy,  if 
there  are  assets  for  the  payment  of  debts.  (^)  Again,  he  may 
receive  debts  due  to  the  deceased,  and  he  may  discharge  and 
acquit  them.  (A)  So  he  may  be  sued  for  the  debts  due  from  the 
deceased ;  and  if  he  give  his  bond  for  any  of  such  debts,  he  *  may 
retain  goods  to  the  value ;  (i)  and  if  an  action  be  brought  against 
hiqi,  and  the  administration  determine  pending  the  action,  he 
ought  to  retain  assets  to  satisfy  the  debt  which  attached  on  him  by 
the  action.  (A)     Likewise  he  may  retain  for  his  own  debt.  (I) 

But  he  cannot  do  anything  to  the  prejudice  of  the  infant,  and 
therefore  he  cannot  sell  the  goods  of  the  deceased  any  farther  than 
they  are  necessary  for  payment  of  debts,  nor  can  he  otherwise  sell 
a  term  for  years  during  the  minority  of  the  infant,  (m) 

In  Sir  Moyle  {"inch's  case  (w)  a  distinction  was  taken,  that  if 
the  administration  is  granted  specially,  ad  opvs  et  commodum,  ^e. 
et  non  aliter  nee  alio  modo^  there  such  an  administrator  cannot 
grant  a  lease ;  but  where  the  administration  is  committed  gener- 
ally, he  shall  not  only  have  an  action  to  recover  debts  and  duties 
and  be  liable  to  all  actions,  but  also  he  may  make  leases,  (o)  which 

(e)  Bac.  Abr.  Exors.  B.  1  ;  Roll.  Abr.  (o)  See,   also,  Bac.  Abr.  Leases,  I.  7. 

Exors.  M.  The  distinction  is  thus  stated  in  Toach- 

(/)  Bac.  Abr.  Exors.  B.  1, 2 ;  Prince's  stone,  p.  490 :  "  The  administrator  duranU 

case,  5  Co.  29  6;  S.  C.  Roll.  Abr.  Exors.  minore  atate  is  sometimes  general,   t.  «. 

M.  pi.  5 ;  S.  C.  nomine  Price  v.  Simpson,  when  his  administration  is  granted  unto 

Cro.  Eliz.  719  ;  2  Anders.  132;  Com.  Dig.  him  without  anj  words  of  limitation  ;  and 

Admon.  F.  sometimes  he  is  special,  t.  e.  when  his  ad- 

{g)  Bac.  Abr.  Exors.  B.  1,2;  Prince's  ministration  is  granted  to  him,  ad  opus  e( 

case,  5  Co.  29  a ;  Anon.  1  Freem.  288.  usum  of  the  infant  only.    In  the  first  case, 

(A)  Com.  Dig.  Admon.  F.  he  hath  as  large  a  power  as  another  ad- 

(t)  Briers  v.  Goddard,  Hob.  250;  Com.  ministrator  hath;  and  therefore  he  maj 

Dig.  Admon.  F.  assent  to  a  legacy,  albeit  there  be  not  assets 

(k)  Sparkes  v.  Crofts,  Comberb.  465,  by  to  pay  debts ;  he  may  sell  any  of  the  goods 

Lord  Holt.    But   it   has   been   doubted  or  chattels  of  the  deceased,  or  gii-e  them 

whether  the  action  would  not  abate.  Ford  away,  or  the  like,  as  another  administrator 

v.  Glanville,  Moore,  462  ;   S.  C.  Goldsb.  may  do.    But  in  the  last  case,  it  is  other- 

136 ;  S.  C.  cit.  Lutw.  342 ;  post,  492.  wise ;  for  such  a  special  administrator  can 

(/)  Roskelly  o.  Godolpbin,  T.  Raym.  483 ;  do  little  more  than  the  ordinary  himself; 

Com.  Dig.  Admon.  F.  and  therefore  he  may  not  sell  any  of  the 

(m)  Bac.  Abr.  tit  Exors.  B.  1, 2.  goods  or  chattels  of  the  deceased,  except 

(n)  6  Co.  67  6.  it  be  in  case  where  they  are  like  to  perish, 
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will  be  good  till  the  infant  attains  his  age.  Qp)  And  it  is  observed 
in  *  Wentworth's  OflBce  of  an  Executor,  (y)  that  "  if  the  testa- 
tor himself  making  an  infant  execator,  doth  also  appoint  another 
to  be  his  executor  during  his  nonage,  expressing  it  to  be  only  for 
the  benefit  and  behoof  of  the  infant  executor,  I  doubt  whether  this 
temporary  executor  stands  any  whit  restrained  from  what  pertains 
to  the  power  of  absolute  executor ;  but  there  may  be,  perhaps,  a 
difference  between  him  to  whom  the  owner  of  the  goods  commits 
the  government  of  them,  though  but  for  a'  time  and  in  a  special 
manner,  and  the  administrator  so  especially  made  by  the  ordi- 
nary." 

If  an  administrator  durante  minore  cetate  brings  an  action,  he 
must  aver  in  the  declaration  that  the  infant  is  still  under   in  an  ac- 
age  (t.  e,  in  all  cases  since  the  stat.  38  Geo.  8,  c.  87,   administra- 
s.  16,  that  he  is  within  the  age  of  twenty-one  years)  ;  be-   ^^  «^»»<«» 
cause  it  is  a  matter  within  his  conusance,  and  which  en-   "*"*i^® 

'  averred 

titles  him  to  the  action,  r?*)     However,  the  defendant  that  the  in- 

^  ^  .  fant  is 

must  take  advantage  of  this  omission  by  way  of  plea  or  within  age. 
demurrer,  and  cannot  object  to  it  after  he  has  joined  issue  with 
the  plaintiff  on  another  point,  which  admits  the  continuance  of 
his  authority.  («) 

So  a  general  averment  that  the  infant  is  "  under  age,"  without 
saying  under  what  age,  has  been  held  sufficient  after  verdict,  (t^ 
and  to  be  cured  by  pleading  over,  (w)  And  since  the  common 
law  procedure  act  (1852),  it  should  seem  that  an  objection  to 
such  an  averment  could  not  be  sustained  at  all.  It  is  true  that  in 
the  case  of  Beal  v.  Simpson,  (a?)  the  court  seemed  to  consider,  that 
such  an  allegation  with  respect  to  an  infant  executor  would  be 
bad  on  general  demurrer.  But  it  must  be  recollected,  that  when 
that  case  was  decided,  the  administration  determined  on  an  infant 
executor  attaining  the  age  of  seventeen  ;  and  Treby  C.  J.  ob- 
served that "  under  age  "  shall  be  intended  under  twenty-one.  (y) 

for  funeral  expenses  or  for  payment  of  v.  Aldrich,  Cro.  Jac  590;  Slater  ».  May, 

debts,  nor  may  he  assent  to  a  legacy  where  6  Mod.  304. 

there  is  not  assets  to  pay  debts/'  &c.  (s)  Bac.  Abr.  Exors.  B.  1,  2. 

ip)  Bac.  Abr.  tit.  Leases,  I.  7.     And        (0  Wells  ».  Some,  Cro.  Car.  240 ;  Owen 

some  hold  that  sach  a  lease  would  be  good  v.  Holden,  2  Sid.  60. 
after,  till  the  execator  avoided  it  by  actual        (u)  Beal  v.  Simpson,  1  Ld.  Raym.  408. 
entry.   lb.  6  Co.  67  b.  (x)  1  Ld.  Raym.  408. 

(q)  P.  393,  14th  ed.  (y)  1  Ld.  Raym.  410. 

(r)  Piggot*s  case,  5  Co.  29  a  ;   Walthall 
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*  But  if  an  action  be  broaght  against  such  an  administrator,  the 
Seciti,  in  plaintiff  in  his  declaration  need  not  aver  that  the  in- 
aga^^  fant  is  still  under  age ;  for  this  is  a  matter  more  prop- 
him.  erly  within  the  conusance  of  the  defendant,  and,  if  his 

power  be  determined,  he  ought  to  show  it.  («) 

It  is  a  good  plea  in  abatement,  where  a  defendant  is  charged  as 
Plea,  by       administrator  generally,  that  administration  was  granted 


mhiistrii-  to  him  durante  minore  cetate  only.  But  such  a  plea  must 
charired  as  *^®^  *^*  *^®  infant  is  still  living  and  under  age ;  for 
adminis-  though  the  defendant  was  a  special  administrator  at 
generally,  first,  yet  if  that  special  administration  were  determined, 
as  by  the  death  of  the  infant,  he  might  be  administrator  generally, 
as  the  declaration  supposes,  (a) 

In  Major  v.  Peck,  (()  it  was  pleaded  to  an  action  by  an  admin- 
Pieapuii  istrator  durante^  &c.  that  since  the  last  continuance  the 
darrdnam-  infant  Came  of  acre ;  the  plaintiff  demurred,  and  the  de- 
that  the  in-  feudaut  joined  in  the  demurrer ;  but  it  was  never  en- 
come  of  tered  by  the  plaintiff  for  argument ;  and  this  case  is  the 
*^  authority  cited  in  Comyn's  Digest,  (<?)  after  stating  that 

such  a  plea  is  good.  In  Ford  v.  Glanville,  (rf)  where  the  action 
was  against  the  administrator  durante^  &c.  the  court  was  in 
great  doubt,  whether  the  suit  abated  by  the  infant's  coming  of 
age  pending  the  action,  (e) 

It  has  been  laid  down,  that  if  an  executor  durante  minore  cetate 
Liability  of  has  dulv  administered  the  assets,  and  paid  over  the  sur- 

BQch  an  ad-  •'  ,   ^ 

ministrator  plus  to  the  cxccutor  of  full  age,  he  is  not  chai^eable  to 
ministra-  Creditors,  and  he  may  show  this  matter  under  a  general 
^edf*^  plea  of  plene  administravit ;  (/)  but  that  if  he  has  com- 
to  credit-  mitted  a  *  de/^atA^vit  he  will  be  liable  to  creditors ;  (jg) 
^"'  even  though  he  should  obtain  a  release  from  the  infant, 

when  of  full  age.  (A) 

(z)  Cairer  v.  Haselri^,  Hob.  251 ;  Wal-  Goldsborongh,  p.  136,  it  is  said  to  haye 

tball  V.  Aldrtch,  Cro.  Jac.  590 ;  Croft  v.  been  held  a  good  plea.    See,  aUo,  S.  C. 

Walbanke,  Yely.  128  ;  Bcal  t;.  Simpson,  1  cited  accordingly  in  Lutw.  842. 

Ld.  Raym.  409,  by  Powell  J.  (/)   Anon.  1  Freem.  150.    See,  also. 

(a)  Sparkes  v.  Crofts,  1  Ld.  Raym.  265 ;  Brooking  t7.  Jennings,  I  Mod.  174. 

S.  C.  Comberh.  465 ;   Carth.  432 ;   Bac  {g\  Bnll  N.  P.  145,  citing  Palmer  t?. 

Abr.  Exors.  B.  1,  3.  Litherland,  Latch,  160 ;  Packman's  case,  6 

(6)  I  Lutw.  342.  Co.  19  6.  See,  also.  Chandler  v.  Thompson, 

(e)  Tit.  Abatement,  H.  40.  Hob.  266 ;  Lawson  o.  Crofts,  1  Sid.  57. 

\d)  Moore,  462.  (A)  Anon.  1   Freem.  150;   Com.  Dig. 

(«)  In  the  report  of  the  same  case  in  Admon.  F. 
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However,  it  is  stated  by  Lord  C«  B.  Gilbert,  (t)  that  such  an 
administrator  is  not  chargeable  at  the  suit  of  a  creditor  after  the 
infant  comes  of  age ;  but  sach  creditor,  may  sue  the  infant,  who 
has  his  remedy  against  the  executor,  (i)  And  it  is  said  by  Lord 
Hardwicke,  in  Fotherby  v*  Pate,  (I)  that  though  an  administrator 
durante  minore  estate  represents  the  deceased  while  his  adminis- 
tration  subsists,  yet  when  it  is  determined,  he  has  nothing  more 
to  do,  nor  can  he  be  called  to  account  but  by  the  executor ;  and 
that  whatever  he  may  do  during  his  administration,  he  is  not 
liable  to  any  other  person. 

His  lordship  proceeded  to  observe,  that  after  such  an  adminis- 
trator has  possessed  himself  of  effects,  if  he  is  brought  before  the 
court,  without  the  executor,  he  may  demur  for  that  cause ;  but  as 
the  court  would  allow  a  party  to  follow  assets  into  any  hands,  if 
it  were  shown  by  proper  charges  that  he  had  not  accounted  to  the 
infant,  but  fraudulently  and  by  collusion  detained  any  part,  there 
was  no  doubt  but  that  such  a  bill  might  be  maintained  against  an 
administrator  durante  minore  cetate.  (m) 

It  seems  clear  that  an  administrator  durante  minore  cetate^  who 
has  wasted  the  goods  of  the  deceased,  cannot  be  charged  by  a 
creditor  as  executor  de  son  tort^  after  the  infant  has  attained  his 
majority ;  because  the  administrator  at  the  time  had  lawful  power 
to  administer,  (n) 

In  Taylor  t^.  Newton,  (o)  an  administration  had  been  *  granted 
to  a  guardian  pendente  minoritate  of  a  widow,  and  on  to  a  sub- 
her  coming  of  age  she  renounced  for  herself  and  her  JSmfni- 
only  child,  an  infant,  and  administration  was  granted  to  trator: 
a  creditor,  to  whom  the  guardian  refused  to  account ;  whereupon 
he  was  called  on  by  the  creditor  to  give  in  an  inventory  and  ac- 
count.    The  guardian  appeared  under  a  protestation,  because  his 
administration  was  expired,  and  his  counsel  insisted  that  he  was 
not  liable  to  account,  now  his  administration  was  expired.     But 
Sir  George  Lee  decreed  him  to  give  in  an  inventory  and  account 
by  a  day  specified,  and  condemned  him  in  costs. 

With  respect  to  the  liability  of  such  an  administrator  to  the  in- 

(t)  Bac.  Abr.  Exon.  B.  1,  S.  (n)  Palmer  v.  Litberland,  Latcb,  160, 

{k)  See,  aUo,  ace  Brooking  v,  Jennings,  by  Doddridge  and  Jones,  JJ. ;  Lawson  v. 

1  Mod.  175,  by  Vaughan  C.  J.  Crofts,  1  Sid.  67. 

(/)  a  Atk.  603.  (o)  1  Cas.  temp.  Lee,  16. 
(m)  a  Atk.  605. 
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fant,  after  he  has  come  of  age,  it  is  laid  down,  that  if  the  adminis- 
to  the  in-      tratoT  wastes  the  assets,  the  proper  way  for  the  in- 

£ftDt  whcD 

of  age.  fant  to  charge  him  is  by  action  on  the  case,  (p)  Also 
by  some  opinions  the  infant  may  bring  detinue  against  him  for 
those  goods  which  he  still  continues  in  his  possession,  or  he  might 
oblige  him  to  account  in  the  spiritual  court,  (j)  but  cannot  bring 
a  writ  of  account  against  him  at  law.  (r) 

If  an  administration  durante  minore  cetate  be  repealed,  and  an- 
other made  administrator  durante  minore  cetate^  and  the  second 
administrator  brings  the  first  administrator  to  account,  and  after 
releases  to  him,  yet  the  infant  at  full  age  may  compel  the  first 
administrator  to  account  again  to  him,  and  the  first  account  to  the 
second  administrator,  and  his  release  shall  not  be  any  bar  to  it.  (a) 
Liability  of  It  has  been  held  that  if  a  man  obtains  judgment 
judgment  against  an  administrator  durante  minore  cetate^  and 
^istra^  afterwards  the  executor  or  administrator  comes  of  age,  a 
^^'  scire  facias  (f)  lies  against  him,  upon  the  judgment,  (u) 

*  Although  an  administrator  of  an  executor  is  not  administra- 
Adminis-  tor  to  the  first  testator,  yet  the  administrator  durante 
raniemtno-  minor e  (Btote  of  the  executor  of  an  executor  is  loco  ex- 
executor  of  ^<^^<^^**»  ^^^  the  representative  of  the  first  tesfoitor.  (v) 
executor.  Therefore,  in  an  action  by  a  creditor  of  the  original  tes- 
tator, such  an  administrator  is  properly  charged  as  the  adminis- 
trator durante  minore  estate  of  the  second  executor,  and  not  as  the 
administrator  de  bonis  non  of  the  original  deceased,  (w)  And  he 
might  formerly  be  sued  in  the  spiritual  court  for  a  legacy  be- 
queathed by  the  latter,  (x) 

{p)  Bac.  Abr.  Execatora,  B.  1,2;  Law-  Bell  J.  said :  "  We  regard  it  as  the  law  in 

son  V.  Croft,  1  Sid.  57.  this  state,  that  successivo  administrators 

(q)  1  Anders.  34;   Com.  Dig.  Admin-  and  executors  are  privies  in  law.    Theex- 

istration,  F. ;  Bac.  Abr.  Exors.  B.  I,  2.  ecntor  daring  whose  nonage  an  admin- 

(r)  1  Anders.  34  ;  Bac.  Abr.  Exors.  B.  istrator  dwrwnt€  mincre  cetaie  has  been  ap- 

1»  2.  pointed,  is  a  privv  to  such  administrator. 

(s)  Roll.  Abr.  Exors.  M.  pi.  3.  He  is   bound    bj  a   judgment  rendered 

(t)  As  to  the  proceedings  now  substituted  against  him,  and  may  take  advantage  by 

in  lieu  of  scire  faci<ia  by  the  common  law  scire  facias  of  judgments  in  his  favor."] 
procedure  act  (1852),  see  post,  pt  ii.  bk.        (v)  Anon.  1  Freem.  288;  ante,  469. 
111.  ch.  IX.  (w)  Norton  v.  Molyneux,  Hob.  246. 

(u)  Sparkes  v.  Crofts,  1  Ld.  Kaym.  265.        (x)  Anon.  1  Freem.  288. 
[In  Taylor  v.  Barron,  35  N.  H.  484,  493, 
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SECTION  IV. 
Of  Administration  pendente  lite. 

In  case  of  a  controversy  in  the  spiritual  court  concerning  the 
right  of  administration  to  an  intestate,  it  seems  to  have  been 
always  admitted,  that  it  was  competent  to  the  ordinary  to  appoint 
an  administrator  pendente  lite,  (x^)  Yet  where  the  controversy 
before  the  ordinary  respected  a  will,  it  was  once  considered  that  a 
grant  of  this  species  of  administration  was  utterly  void,  (y)  But 
since  the  case  of  Walker  v,  Woolaston,  decided  in  K.  B.,  on  error 
from  C.  P.,  Trin.  T.  1731,  (2)  it  has  been  settled,  that  the  court 
has  the  power  to  grant  administration  pendente  lite  as  well  touch- 
ing an  executorship  as  the  right  to  administration,  (a) 

And  now  by  the  70th  section  of  the  court  of  probate  act,  1867 
(20  &  21  Vict.  c.  77),  it  is  enacted,  that  "pending  any  20&21 
suit  touching  the  validity  of  the  will  of  any  deceased  s.%'.^'    ' 
person,  or  for  obtaining,  recalling  or  revoking  any  pro-  ^Jj|3-^ 
bate  or  any  srant  of  administration,  the  court  of  probate   n[»»»wtrar 
may  appoint  *  an  administrator  of  the  personal  estate  derue  Ute, 
of  such  deceased  person ;  and  the  administrator  so  appointed  shall 
have  all  the  rights  and  powers  of  a  generjil  administrator,  other 
than  the  right  of  distributing  the  residue  of  such  personal  estate, 
and  every  such  administrator  shall  be  subject  to  the  immediate 
control  of  the  court  and  act  under  its  direction."  (6) 

(x^)  [See  Walker  1;.  Dougherty,  14  Geo.  until  they  had  passed  before  the  registrar. 

653 ;  Sarle  v.  Court  of  Probate,  7  R.  I.  See,  also,  Wright  v,  Rogei-s,  L.  R.  2  P.  & 

270.     Such    an    administrator    generally  D.  179;  Hitchcn  v.  Birks,  10  Law  Rep. 

gives  bonds.    See  Re  Colvin,  3  Md.  Ch.  Eq.  Cas.  471 ;  Tichborne  v.  Tichbome, 

278 ;  Genl.  Sts.  Mass.  c.  94,  §  7.]  L.  R.  2  P.  &  D.  41.    [By  statute  in  Mas- 

(y)  Robin's  case,  Moore,  636  ;  Smyth  sachusetts,  the  probate  court  may  appoint 

V.  Smyth,  3  Keb.  54 ;  Frederick  v.  Hook,  a  special  administrator  to  collect  and  pre- 

Carth.  153.  serve  the  effects  of  the  deceased,  when  by 

(z)  2  P.  Wms.  589.  reason  of  a  suit  concerning  the  proof  of 

(a)  S.  P.  Wills  V.  Rich,  2  Atk.  286  ;  a  will,  or  from  other  cause}  there  b  delay 

Maskeline  v,  Harrison,  2  Cas.  temp.  Lee,  in  granting  letters  testamentary  or  of  ad- 

258.  ministration ;   and  in  case  of  an  appeal 

(6)  See  In  the  Groods  of  Dawes,  L.  R.  from  the  decree  appointing  such  special 

2  P.  &  D.  147 ;  [Gresham  t;.  Pyron,  17  administrator,  he  shall  nevertheless  pro- 

Geo.  263.]     See,  also,  Charlton  v.  Hind-  ceed  in  the  execution  of  his  duties  until 

marsh,  1  Sw.  &  Tr.  519,  where  the  court  it  is  otherwise  ordered  by  the  supreme 

directed  that  the  administrator  should  not  court  of  probate.    Genl.  Sts.  c.  94,  §  6. 

discharge  claims  on  the  deceased's  estate  Snch  administrator  is  required  to  give 
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And  by  stat.  21  &  22  Vict.  c.  95,  s.  22,  "all  the  provisions 

21  &  22       contained  in  the  court  of  probate  act  respecting  grants 

8. 22^  to    '   of  administration  pending  suit  shall  be  deemed  to  apply 

app^ihu       ^  ^^^  <^^^  ^^  appeals  to  the  house  of  lords  under  the 

said  act." 

Further,  by  the  court  of  probate  act,  1857,  s.  71,  it  is  enacted, 
20  &  21  *^**  "  ^^  shall  be  lawful  for  the  court  of  probate  to  ap- 
Vict.  c.  77,  point  any  administrator  appointed  as  aforesaid,  or  any 
Receiver  of  other  person,  to  be  receiver  of  the  real  estate  of  any 
pendente  deceased  person  pending  any  suit  in  the  court  touching 
the  validity  of  any  will  of  such  deceased  person  by  which 
his  real  estate  may  be  affected ;  and  such  receiver  shall  have  such 
power  to  receive  all  rents  and  profits  of  such  real  estate,  and 
such  powers  of  letting  and  managing  such  real  estate,  as  the  court 
may  direct,  (c) 

By  Stat.  21  &  22  Vict.  c.  95,  s.  21,  "  It  shall  be  lawful  for  the 
31&22  court  of  probate  to  require  security  by  bond  in  such 
8. 21.  form  as  by  any  rules  and  orders  shall  from  time  to  time 

The  court  be  directed,  with  or  without  sureties,  from  any  receiver 
maTTe-'^  of  the  real  estate  of  any  deceased  person  appointed  by 
curiw'from  ^®  ^^^  court,  under  section  seventy-one  of  *  The  Court 
the  re-        of  Probate  Act,'  and  the  court  may,  on  application  made 

ceiyerof  .'  j  r  xu  • 

real  estate,  on  motion  Off  in  a  summary  way,  order  one  of  the  regis- 
trars of  the  court  to  assign  the  same  to  some  person  to  be  named 
by  such  order ;  and  such  person,  his  executors  or  administrators, 
shall  thereupon  *  be  entitled  to  sue  on  the  said  security,  or  put 

bonds.  §  7.  Hu  duty  is  to  collect  all  the  ness  and  funeral  of  the  deceased.  §  11. 
goods,  chattels,  and  credits  of  the  deceased  He  shall  not  be  liable  to  an  action  by  any 
and  preserve  them  for  the  executor  or  ad-  creditor  of  the  deceased.  §  13.  His  pow- 
ministrator  when  appointed,  and  for  that  ers  shall  cease  upon  granting  letters  tes- 
pnrpose  he  may  commence  and  maintain  tamentary  or  of  administration.  §  12. 
suits,  and  may  sell  such  perishable  and  As  to  Missouri,  see  Rogers  v,  Dively,  51 
other  goods  as  the  judge  shall  order  to  be  Miasou.  193.  Letters  of  general  adminift- 
0old.  If  he  is  appointed  by  reason  of  a  tration,  granted  during  the  pendency  of  a 
suit  concerning  the  probate  of  a  will,  or  controversy  respecting  the  probate  of  a 
delay  for  any  cause  in  granting  letters  tes*  will,  are  invalid.  They  cannot  be  sup- 
tamentary,  the  judge  may  authorize  him  ported  as  a  grant  of  administration  pen- 
to  take  charge  of  the  real  estate,  collect  dente  lite,  Slade  v.  Washburn,  S  Ired. 
the  rents,  and  do  all  things  needful  for  the  (N.  Car.)  Law,  557.  See  Patton's  Ap- 
preservation  thereof,  and  as  a  charge  peal,  31  Penn.  St.  465.] 
thereon.  §  8.  He  may  by  leave  of  the  (c)  See  Grant  v.  Grant,  L.  B.  1  P.  &  D. 
probate  court  pay  from  the  personal  estate  654. 
in  his  hands,  the  expenses  of  the  last  sick- 
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the  same  in  force  in  his  or  their  own  name  or  names,  both  at 
law  and  in  equity,  as  if  the  same  had  been  originally  given  to  him 
instead  of  to  the  judge  of  the  said  court,  and  shall  be  entitled  to 
to  recover  thereon,  as  trustee  for  all  persons  interested,  the  full 
amount  due  in  virtue  thereof." 

Before  granting  administration  pendente  lite  the  court  must  be 
satisfied  as  to  the  necessity  (c?)  of  such  an  administra-   Of  what 
tor,  (e)  and  also  as  to  the  fitness  of  the  proposed  admin-  must  be 
istrator ;  or  must  be  placed  in  a  condition  to  determine  before 
between  the  two  (its  most  usual  office  upon  such  occa-  fl^^l^^ 
sions),  an  administrator,  that  is,  being  proposed  by  either  *™^^" 
party.  (/)  ate. 

The  later  practice  of  the  prerogative  court  was  to  appoint  an 
administrator  peridente  lite  in  all  cases  where  the  court  of  chan- 
cery would  appoint  a  receiver.  (^)  And  now  by  the  court  of 
probate  act  (s.  70),  (A)  it  is  enacted  that  "  pending  any  suit 
touching  tlie  validity  of  the  will  of  any  deceased  person,  or  for 
obtaining,  recalling,  or  revoking  any  probate  or  any  grant  of  ad- 
ministration, the  court  of  probate  may  appoint  an  administrator 
of  the  personal  estate  of  such  deceased  person." 

On  the  other  hand,  it  is  the  practice  of  the  court  to  decline 
putting  a  litigant  party  in  possession  of  the  property.   The  ad- 
by  granting  administration  pending  suit  to  him,  always   muTt^be^an 
granting  it,  where  requisite,  to  a  nominee  presumed  to   j^^JjJn?'*' 
be  indifiEerent  between  the  contending  parties,  (t) 

*  Administrators  pendente  lite  are  the  appointees  of  the  court, 

(d)  And  according! J  the  court  will  not  (t)  I  Add.  330 ;  Young  r.  Brown,  I 
appoint  an  administrator  pendente  lite  Hagg.  54;  Stratton  v.  Stratton,  2  Cas. 
where  there  is  a  person  named  in  the  will  temp.  Lee,  49.  However,  in  Colvin  v, 
as  executor,  whose  appointment  is  not  Fraser,  2  Hagg.  613,  administration  pen- 
questioned,  and  who  can  discharge  the  dente  lite,  and  limited  to  certain  property, 
duties  of  such  an  administrator.  Mor-  was  granted  by  consent  to  one  of  the  lit- 
timer  v,  PauU,  L.  R.  2  P.  &  D.  85.  igant  parties.    See,  also,  De  Chatelain  v. 

(«)  lb. ;  Young  v.  Brown,  I  Hagg.  54 ;  Pontigny,  I  Sw.  &  Tr.  34.    See,  further, 

Sutton  V.  Smith,  1   Cas.  temp.  Lee,  207 ;  as  to  the  practice  relating  to  the  prefer- 

Maskeline  v.  Harrison,  2  Cas.  temp.  Lee,  ence  or  rejection  of  nominees,  Hellier  t;. 

258 ;  Godrich  t;.  Jones,  2  Curt.  453 ;  Bel-  Hellier,  1  Cas.  temp.  Lee,  381 ;  Bond  v. 

lew  V.  Bellew,  11  Jur.  N.  S.  588 ;  S.  C.  34  Bond,  lb.  333,  354.    In  the  Queen's  Proc- 

L.  J.,  P.  M.  &  A.  125.  tor  v.  Williams,  2  Sw.  &  Tr.  353,  a  per- 

(/)  1  Add.  329.  son  who  had  been  reoeirer  in  chancery  of 

{g)  Bellew  v.  Bellew,  34  L.  J.,  P.  M.  &  the  same  estates  waa,  by  conaent,  appointed 

A.  125 ;  S.  C.  II  Jur.  N.  S.  588.  administrator  pendente  Uie, 

(h)  Ante,  495, 
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and  are  not  to  be  merely  considered  as  the  nominees  or  agents  of 
is  not  to  the  several  parties  on  whose  recommendation  they  are 
ered**iia  a'  selected.  (A)  Therefore,  in  an  administration  pendente 
neTo°the*"  K^e,  limited  to  recover  certain  sums,  and  granted  jointly 
parties.  to  the  nominees  of  the  two  parties  in  the  suit,  the  court 
refused  to  dispense  with  such  administrators  entering  into  a  joint 
bond.  (Z) 

20&21  By  Stat.  20  &  21  Vict.  c.  77,  s.  72,  "the  court  of 

8. 72.  '  '  probate  may  direct  that  administrators  and  receivers 
Remnnera-  appointed  pending  suits  involving  matters  and  causes 
SSitOTs*^'  testamentary  shall  receive  out  of  the  personal  and  real 
^^*^*  estate  of  the  deceased,  such  reasonable  remuneration  as 
ceiyen.        the  court  think  fit."  (P) 

Although  doubts  were  entertained  on  the  subject  before  the 
Power  of  case  of  Walker  v.  Woollaston,  (rn)  it  was  settled,  that 
tnSorpcfi-  ^^^  administrator  pendente  lite  might  maintain  actions 
defUetite:  for  recovering  debts  due  to  the  deceased,  (n)  So  where 
a  person,  whether  he  is  heir-at-law  or  next  of  kin,  or  any  other 
man  whatsoever,  kept  possession  of  the  testator's  leasehold  es- 
tate, such  an  administrator  was  held  entitled  to  bring  ejectments 
for  the  recovery  of  the  possession,  (o)  But  the  nature  of  the  au- 
thority conferred  by  such  letters  of  administration  was,  before 
the  passing  of  the  court  of  probate  act,  *  merely  to  collect  the 
effects  ;  (  je?)  and  his  power  did  not  extend  either  to  vest  or  dis- 
tribute them,  (y)     Therefore,  even  to  enable  him  to  lodge  money 

(k)  Sunley  v.  Bernes,  1  Hagg.  221.  (q)  1  Ball  &  Beat  192.     [An  adminis- 

(/)  lb.  trator  pendente  lite  is  an  officer  of  the 

(/*)  [Like  provision  is  made  in  Massa-  coart,  whose  daty  is  limited  to  filing  an 

ehasetts  by  Oenl.  Sts.  c  94,  §  8.]  inventory,  taking  care  of  the  assets,  and 

(si)  2  F.  Wms.  576;  S.  C  2  Stra.  917;  ooUecting  and  paying  debts.    His  anthor- 

Fitzgib.  202,  257 ;  1  Barnard.  B.  R.  423,  ity  does  not  extend  to  payment  of  the 

467 ;  2  Bafnard.  14,  62.  legacies  or  making  distribution  of  the  es- 

(n)  lb. ;   Knight  v.  Duplessis,  1   Yes.  tate.    Rogers  J.  in  Kllmaker's  Esute,  4 

sen.  325 ;  Ball  i;.  Oliver,  2  Yes.  &  B.  97,  Watts,  34,  36 ;  Commonwealth  v.  Mateer, 

98;  Gallivan  r.  Evans,  1  Ball  &  Beat.  16  Serg.  &  R.  416.    When   the  suit  it 

192;  [ante,  496,  note  (6);  Re  Colvin,  8  ended,  an  •administrator  peiufente /tto  must 

Md.  Cfa.  278.]  pay  over  all  that  he  has  received  in  his 

(o)  Wills  V,  Rich,  2  Atk.  286 ;  Jones  v.  character  of  administrator,  to  the  persons 

Goodrich,  10  Sim.  828;   [Re  Colvin,  3  pronounced  by  the  court  to  be  entitled; 

Md.  Ch.  278.]  and  ftom  that  time  his  functions  are  com- 

(p)  Adam  V.  6haw,  1  Seh.  &  Lef.  254.  pletely  at  an  end,  and  the  court  is  bound 

See,  also,  the  observations  of  Sir  ILJenner  to  take  care  that  he  discharges  the  duty 

Fust  in  Godrich  v.  Jones,  2  Curt.  457.  committed  to  him,  so  fiur  as  that  he  de- 
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in  court,  which  he  was  not  called  upon  to  do,  it  was  necessary  for 
him  to  file  a  bill,  (r)  And  he  had  no  authority  to  pay  legacies ; 
though  if  paid  bond  fide  he  would  be  allowed  for  them.  («)  But 
now  it  will  be  seen  that  the  court  of  probate  act  (s.  70)  ex- 
pressly enacts  that  he  shall  have  all  the  rights  and  powers  of  a 
general  administrator,  other  than  the  right  of  distributing  the 
residue,  (t) 

Such  an  administrator  is  not  liable  to  interest  upon  a  bal- 
ance in  his  hands,  during  the  pendency  of  the  suit  in  the  probate 
court,  (li) 

During  a  litigation  in  the  ecclesiastical  court  for  probate  or  ad- 
ministration, a  court  of  equity  would  entertain  a  bill  for    . 
the  mere  preservation  of  the  property  of  the  deceased,  till   would  be 
the  litigation  was  determined,  and  appoint  a  receiver,   by  the 
although  the  court  of  probate,  by  granting  an  administra-  ^^ceiy, 
tion  pendente  lite^  might  provide  for  the  collection  of  the  J^'^^j^' 
effects,  (yi)     And  a  court  of  equity  would  appoint  a  re-  *»  admm- 
ceiver,  *  as  well  when  the  litigation  in  the  ecclesiastical  pendente 
court  was  to  recall  administration  or  probate   already  beaUcfob- 
granted,  as  in  a  case  where  no  administration  had  been   '•*"®^ 
granted  before  the  application  to  the  court  of  chancery,  (x)     The 
mere  circumstance,  however,  that  there  had  been  a  suit  instituted 

liver  over  the  assets  to  the  rightful  ad-  462) ;  Wood  v,  Hitchings,  2  Beav.  289. 
ministrator.    Rogers  J.  in  Ellmaker's  Es>  Such  a  suit  need  not  be  brought  to  a  hear- 
tate,  4  Watts,  36,  37 ;  Gibson  C.  J.  in  ing.    Anderson  r.  Qnichard,  9  Hare,  275. 
Hinkle  v,  Eichelberger,  2  Fenn.  St.  483,  In  fact  it  never  is  brought  to  a  hearing. 
484.    His  authority  ceases  with  the  suit  But  after  the  litigation  is  over  in  the  pro- 
Cole  v.  Wooden,  18  N.  J.  (Law)  15.]  bate  court,  the  practice  is  to  discharge  the 
(r)  Gallivan  v.  Evans,  1  Ball  &  Beat,  receiver  and  dispose  of  the  costs.     And 
192.  if  it  appears  that  there  was  no  reasonable 
(s)  Adair  v,  Shaw,  1  Sch.  &  Lef.  254.  ground  for  instituting  the  snit  at  all,  the 
He  has  no  business  to  construe  the  will ;  court  will  order  the  defendant  to  pay  all 
he  is  only  to  hand  over  the  assets  to  the  the  coets,  though  a  receiver  has  been  ap- 
person  entitled,  or  to  dispose  of  them  pur-  pointed.    Barton  v.  Rock,  22  Beav.  81 ; 
suan t  to  the  directions  of  a  conrt  of  equity.  S.  C.  lb.  376.     A  question  may  arise, 
lb.  255,  256.  whether  the  practice  of  courts  of  equity 
(t)  See  ante,  495.  as  to  the  appointment  of  receivers  should 
(u)  1  Ball  &  Beat.  191.  be  altered  by  reason  of  the  extension  of 
(t;)  Mitf.  PI.  136,  145,  4th  ed. ;  King  v.  the  power  of  the  court  of  probate  by  the 
King,  6  Yes.  172;  Edmunds  r.  Bird,  1  70th  and  71st  sections,  ante,  496. 
Yes.  &  B.  542 ;  Atkinson  v.  Henshaw,  2  (x)  Rutherford  v,  Douglas,  1  Sim.  & 
Yes.  &B.  85;  Ball  v.  Oliver,  2  Yes.  &  B.  Stu.   Ill,  note  (d)  to  Dew  v.  Clarke; 
96 ;  Watkins  v.  Brent,  1  My.  &  Or.  102  Ball  v.  Oliver,  2  Yes.  &  B.  96.    Where 
(overruling  the  distinction  taken  by  Lord  no  probate  or  administration  had  been 
Erskine  in  Richards  v.  Chave,  12  Yes.  granted,  it  was  of  course  to  appoint  a  re- 
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in  the  ecclesiastical  court  to  recall  the  administration  or  probate 
already  granted,  did  not  give  the  court  of  chancery  jurisdiction  to 
interfere.  For  if  that  were  so,  it  is  evident  that  in  order  to  obtain 
a  receiver  it  would  have  been  only  necessary  to  institute  a  suit  in 
the  ecclesiastical  court,  (y)  But  the  court  of  chancery  would  look 
into  the  case  to  see  whether,  on  the  whole,  such  a  case  was  made 
as  justified  the  interference  of  that  court.  And  if  it  appeared, 
from  all  the  circumstances,  that  there  was  no  executor  or  adminis- 
trator in  existence  with  the  right  and  power  to  act  as  such,  and 
that  there  was  substantially  a  lis  pendens  in  the  ecclesiastical 
court,  a  receiver  might  be  appointed,  notwithstanding  there  was 
no  ground  laid  for  interference  in  respect  of  any  improper  conduct 
of  the  parties.  (^)  The  *  general  principle  was  stated  to  be  that 
where  there  was  a  legal  title  to  receive,  the  court  ought  not  to  in- 
terfere unless  where  the  legal  title  was  abused,  or  there  was  proof 
that  it  was  in  danger  of  being  so.  (a)  A  receiver  might  be 
granted  as  well  where  the  property  was  in  the  hands  of  the  ex- 
ecutor named  in  the  will  which  was  in  litigation,  as  where  it  was 
outstanding  and  likely  to  be  lost.  But  it  had  to  be  shown  that 
the  amount  and  disposition  of  the  property  was  such  as  to  jus- 
tify the  court  in  burdening  the  estate  with  the  expense  of  a  re- 
ceiver. (6) 

In  Marr  v.  Littlewood  (<?)  Lord  Cottenham  granted  a  receiver, 
at  the  instance  of  an  executor,  pending  a  suit  in  the  ecclesiasti- 
cal court  to  have  the  probate  annulled ;  the  defendant,  who  was 
the  party  impeaching  the  will  and  setting  up  an  intestacy,  hav- 
ing by  her  own  acts  prevented  the  executor  from  getting  in  the 
assets. 

But  the  bill  for  the  receiver  could  not  seek  discovery  in  refer- 

ceiver,  pending  a  bond  fidt  litigation  in  13tfa  June,  1812,  cited  in  1  Madd.  Chanc. 

the  ecclesia&tical  court  to  determine  the  225,  note  (1),  2d  ed. ;  Dew  v.  Clarke,  1 

right  to  probate  or  administration ;  unless  Sim.  &  Stu.  114;  Rendall  v,  Kendall,  1 

a  special  case  could  be  made  for  refusing  Hare,  152 ;  Connor  v.  Connor,  15  Sim. 

snch  appointment.    Rendall  v,  Rendall,  1  598 ;  Newton  v.  Ricketts,  10  Beav.  525 ; 

Hare,  152;  Barton  t;.  Rock,  22  Beav.  376,  Hitchin  o.  Birks,  L.  R.  10  Eq.  Cas.  471. 

377.    It  must  have  sufficiently  appeared  (z)  1  My.  &  Cr.  97  ;  Rendall  v.  Rendall, 

that  there  was  a  litigation  pending  in  the  1  Hare,  152. 

ecclesiastical   court.     Jones  u.  Frost,  3  (a)  Devey  ».  Thornton,  9  Hare,  229,  by 

Madd.  1 ;  S.  C.  1  Jac.  454 ;  2  My.  &  Cr.  Turner  V.  C.     But  see,  also.  Dimes  ». 

467,  458.  Steinbeig,  %  Sm.  &  G.  75. 

(y)  Watkins  ».  Brent,  1  My.  &  Cr.  97.  (6)  Whitworth  v.  Whyddon,  2  Bdac.  k 

See,  also.  Knight  o.  Duplessis,  1  Ves.  sen.  G.  52. 

324 ;  and  a  MS.  case  argued  on  demurrer,  (c)  2  My.  &  Cr.  454. 
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ence  to  the  merits  on  that  litigation ;  for  a  plaintiff  cannot  by  one 
bill  obtain  specific  relief  and  also  a  discovery  on  a  matter  distinct 
from  that  specific  relief,  (rf)  So  when  the  bill  for  the  receiver 
went  on  to  pray  that  upon  the  administrator  being  appointed  and 
brought  before  the  court,  the  rights  of  the  parties  might  be  de- 
clared, and  the  estate  administered,  a  demurrer  to  the  latter  part 
of  the  relief  prayed  was  allowed,  (e) 

Where  pending  a  contest  in  the  ecclesiastical  court  between  the 
plaintiff  and  defendant,  as  to  the  validity  of  two  wills,  the  plain- 
tiff filed  a  bill  for  a  receiver  of  the  testatrix's  estate,  and  to  set 
aside  an  assignment  made  by  her  to  the  defendant,  the  court 
refused  to  appoint  a  receiver  of  the  *  property  comprised  in  the 
assignment,  that  being  claimed  by  the  defendant  independently 
of  either  will.  (/) 

SECTION  V. 

Of  Administration  durante  absentid. 

If  the  executor  named  in  the  will,  or  the  next  of  kin,  be  out  of 
the  kingdom,  the  ecclesiastical  courts  have,  as  they  Atcom- 
always  have  had,  the  power,  before  probate  obtained^  or  Je'fore^pro- 
letters  of  administration  issued,  of  granting  to  another  ^t«- 
a  limited  administration  durante  absentid,  (^)  In  the  case  of 
Clare  v.  Hedges,  3  W.  &  M.,  (A)  the  court  held  clearly  that 
such  administration  was  grantable  by  law,  and  that  it  might  be  a 
great  convenience  to  do  so  ;  for  if  the  next  of  kin  be  beyond  sea, 
and  such  administration  could  not  be  granted,  the  debts  due  to  the 
intestate  might  be  lost.  So  in  Slater  v.  May,  3  Ann.,  (f)  where 
an  action  was  brought  by  an  administrator  cum  testamento  annexo^ 
durante  absentid  of  the  executor.  Lord  Holt  said  that  it  was  reason- 
able there  should  be  such  an  administrator,  and  that  this  admin- 
istration stood  upon  the  same  reason  as  an  administration  durante 
minore  cetate  of  an  executor,  viz,  that  there  should  be  a  person  to 

(d)  Wood  V.  Hitchings,  3  Bear.  503.         Mod.  U ;  S.  C.  cited  fh>m  MS.  in  Walker 

(e)  De  Feucheres  v.   Dawes,  6  Bear.    v.  Woollaaton,  2  P.  Wms.  579. 

110.    As  to  the  costs  of  the  bill  for  the  (t)  2  Ld.  Raym.  1071  ;  S.  C  2  Salk.  42 ; 

receiver,  see  Frowd  v.  Baker,  4  Bear.  76.  6  Mod.  304.     See  ante,  438,  as  to  adminis- 

(/)  Jones  r.  Goodrich,  10  Sim.  327.  tration  to  the  attorney  of  the  next  of  kin ; 

(g)  See  3  Bac.  Abr.  56,  tit.  Exore:  G.  and  ante,  468,  aa  to  administration  to  the 

(A)  1  Lutw.  342 ;  S.  C.  (misreported)  4  attorney  of  the  executor. 
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manage  the  estate  of  the  testator  till  the  person  appointed  by  him 
is  able.  The  absence  of  the  executor,  or  next  of  kin,  to  justify 
such  an  administration  must,  it  seems,  be  an  absence  out  of  the 
realm.  (A) 

Such  an  administrator  is  such  a  legal  representative  as  to  entitle 
power  of  him  to  assign  the  leaseholds  or  other  property  of  the  *  de- 
mhiistra-  Ceased,  (?)  and  his  power  difiFers  in  this  respect  from 
tor:  that  of  an  administrator  durante  minore  cetate,  (m) 

But  when  probate  was  once  granted^  and  the  executor  had  gone 
.,  abroad,  the  ecclesiastical  courts  did  not  feel  themselves 

after  pro-  ' 

bate  by  authorized  to  grant  new  administration  on  the  ground 
Geo.  3,  that  the  executor  had  left  the  kingdom,  (m^^  Nor  could 
a  court  of  equity  interfere  by  appointing  a  receiver; 
because,  although  when  once  a  person  capable  of  sustaining  the 
character  of  legal  representative  had  been  brought  into  court, 
equity  could,  in  the  case  of  his  insolvency  or  misconduct,  appoint 
another  person  to  manage  the  affairs  of  the  testator,  and  compel 
his  legal  representative  to  permit  such  person  to  sue  in  his  name ; 
yet,  if  the  executor  went  abroad,  a  court  of  equity  could  entertain 
no  suit,  there  being  no  person  to  stand  in  the  situation  of  the  tes- 
tator, (n)  The  consequence  of  this  defect  of  the  authority  of  the 
spiritual  court  was  that  there  was  no  person  existing  within  the 
jurisdiction  of  the  courts  of  law  or  equity  duly  authorized  to  ap- 
If  at  the  P®^^  ^^^  collect  the  debts.  To  remedy  this  inconven- 
oF^tweive"  ^®°^®»  ^^®  Statute  38  Geo.  3,  c.  87  (usually  called  Mr. 
months  Simeon's  act),  was  passed,  whereby  after  reciting  the 
utor'a  de-  laws  now  existing  are  not  sufficient  to  enforce  a  speedy 
exwutor  to  distribution  of  the  assets  of  deceased  persons,  where  the 
bate'^8^'^  executor  to  whom  probate  of  the  will  hath  been  granted 
^n^^t  ^®  ^^^  ^^  *^®  jurisdiction  of  his  majesty's  courts  of  law 
reside  and  equity,  it  is  enacted,  "that  at  the  expiration  of 
lurisdic-       twelve  calendar  months  (o)  from  the  death  of  any  testa- 

majesty's**    tor,  if  the  cxccutors  or  executor,  (jp)  to  whom  probate 

« 

(h)  lb.   [See  Willing  r. Perot,  5  Rawlo,  twelve  months"  have  been  held,  when 

264;  Brodie».  Bickley,  2Rawle,  431.]  compared  with  the  words  given  in  the 

(/)  Webb  V.  Kirby,  3  Sm.  &  G.  333 ;  7  form  of  the  affidavit  in  sect.  2,  and  the 

De  G.,  M.  &  G.  376.  grant  of  administration  in  the  Sd  section, 

(m)  See  cmte,  469.  to  mean  at  or  after  the  expiration  of  that 

(ml)  [Griffith  v.  Frazier,  8  Cranch,  9.]  period.    In  the  Goods  of  Ruddy,  L.  R.  2 

(n)  3  Bos.  &  Pull.  30.  P.  &  D.  330. 

\o)  The  words  "  at  the  expiration  of       {p)  It  will  be  observed  that  the  statute 
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of  the  will  shall  have  *  been  scr^uited,  are  or  is  then  re-  courts,  a 

....  .  .  creditor, 

siding  out  of  the  jurisdiction  of  his  majesty's  coarts  of  &c.  may 
law  and  equity,  it  shall  be  lawful  for  the  ecclesiastical  ciai  admm^ 
court,  which  hath  granted  probate  of  such  will,  upon  ^■*™''**°°" 
the  application  of  any  creditor,  next  of  kin  or  legatee,  •*""?• 
grounded  on  affidavit  hereinafter  mentioned,  to  grant  such  specia] 
administration  as  hereinafter  is  also  mentioned ;  which  adminis- 
tration shall  be  written  or  printed  upon  paper  or  parchment, 
stamped  only  with  one  five  shilling  stamp,  and  shall  pay  no  fur- 
ther or  other  duty  to  his  majesty,  his  heirs,  or  successors." 

Sect.  2.  "And  be  it  further  enacted,  that  the  party   The  party 

applving 

applying  to  the  spiritual  court  to  grant  such  administra-  to  make 
tion  as  aforesaid  shall  make  an  affidavit  in  the  follow-  ingaffi- 
ing  words,  or  to  the  purport  and  effect  following :  *^^ ' 

I,  A.  B.  of  do   swear  that  there  is  due  and  owing 

to  me  upon  bond  or  simple  contract  (or  upon  account  unsettled, 
as  the  case  may  happen  to  be,  in  which  latter  case  he  shall  swear 
to  the  best  of  his  belief  only),  from  the  estate  and  effects  of 
deceased,  the  sum  of  and  that   C.  D.  the   only  executor 

capable  of  acting,  and  to  whom  probate  hath  been  granted,  hath 
departed  this  kingdom,  and  is  now  out  of  the  jurisdiction  of  his 
majesty's  courts  of  law  and  equity,  and  that  this  deponent  is 
desirous  of  exhibiting  a  bill  in  equity  in  his  majesty's  court  of 
for  the  purpose  of  being  paid  his  demand  out  of  the  assets 
of  the  said  testator." 

[N.  B.  —  It  is  plain  that,  since  the  passing  of  the  court  of  pro- 
bate act,  s.  18  (j)ost^  508,  509),  this  form  has  ceased  to  be  appro- 
priate. And  it  should  seem  that  it  will  now  be  sufficient  for  the 
administrator  to  take  the  common  administrator's  oath  (aTi^e, 
463)  mutatis  mutandis.'] 

Sect.  3.  "  And  be  it  further  enacted,  that  the  admin-  AdminU- 
istration  *  to  be  granted  pursuant  to  this  act  shall  be  in  {J?^^^ 
the  form  hereinafter  mentioned  (that  is  to  say)  :  \^^^  ^^^' 

by  Divine  Providence,  archbishop  of  Canterbury,  pri-  'onn. 

applies  to  executors  only,  and  therefore  ad-  *'  shall  apply  in  like  manner  to  all  cases 

ministration  could  not  he  granted  daring  where  letters  of  administration  have  heen 

the  absence  from  the  country  of  an  admin-  granted,  and  the  person  to  whom  such  ad- 

istrator  cum   testamento   annexo.    In  the  ministration  shall  have  been  granted  shall 

Goods  of  Harrison,  2  Robert  184.    But  be  out  of  the  jurisdiction  of  her  majesty's 

now  by  the  court  of  probate  act,  1857  (30  courts  of  law  and  equity." 
&  91  Vict.  c.  77,  8.  74),  the  abore  statute 

[504]     [606] 


668  OF  TEMPOBABr   ADMINISTRATIONS.  [PT.  I.  BK,  V. 

mate  of  all  England,  and  metropolitan,  to  our  well -beloved  in 
Christ  greeting:   Whereas  it  hath  been  alleged  before 

the  worshipful  doctor  of  laws,  surrogate  of  doctor  of 

laws,  master,  keeper,  or  commissary  of  our  prerogative  court  of 
Canterbury,  lawfully  constituted,  by  you  the  said  that 

did,  whilst  living,  and  of  sound  mind,  memory,  and  understanding, 
make  and  duly  execute  his  last  will  and  testament  in  writing,  and 
did  therefore  nominate,  constitute,  and  appoint  his  executors 

(or  sole  executor),  who  in  the  month  of  proved  the  said 

will  by  the  authority  of  our  said  court,  and  now  reside  (or  resides) 
out  of  this  kingdom  and  out  of  the  jurisdiction  of  his  majesty's 
courts  of  law  and  equity  (as  in  and  by  an  aflGidavit  duly  made 
and  sworn  to  by  and  brought  into  and  left  in  the  registry 

of  our  said  court,  reference  being  thereunto  had  will  more  fully 
and  at  large  appear)  ;  and  whereas  the  surrogate  aforesaid,  having 
duly  considered  the  premises,  did  at  the  petition  of  the  said 
decree  letters  of  administration  of  all  and  singular  the  goods,  chat- 
tels, and  credits  of  the  said  deceased,  to  be  committed  and 
38  Geo.  8,  granted  to  you  the  said  named  by  or  on  behalf  of 
^'^^'  the  said  a  creditor  (legatee  or  one  of  the  next 
of  kin)  of  the  said  deceased  (as  the  case  may  be)  limited  for  the 
purpose,  to  become  and  be  made  a  party  to  a  bill  or  bills  to 
be  exhibited  against  you  in  any  of  his  majesty's  courts  of  equity, 
and  to  carry  the  decree  or  decrees  ( j)  of  any  of  the  said  court 
or  courts  into  effect,  but  no  further  or  otherwise  (justice  so 
requiring)  ;  and  we  being  *  desirous  that  the  said  goods,  chattels, 
and  credits,  may  be  well  and  faithfully  administered,  applied,  and 
disposed  of  according  to  law,  do  therefore  by  these  presents  grant 
full  power  and  authority  to  you  in  whose  fidelity  we  confide  to 
administer  and  faithfully  dispose  of  the  said  goods,  chattels,  and 
credits,  according  to  the  tenor  and  effect  of  the  said  will,  limited 
as  aforesaid,  so  far  as  such  goods,  chattels,  and  credits  of  the  de- 
ceased will  thereto  extend,  and  the  law  requires,  you  having  been 
already  sworn  well  and  faithfully  to  administer  the  same ;  and  to 
make  a  true  and  perfect  inventory  of  all  and  singular  the  said 
goods,  chattels,  and  credits,  so  far  as  the  same  may  come  to  your 

{q)  In  Warbartoo  v.  Hill,  5  Sim.  532,  on  motion  he/are    decree,  ordered    stock 
which  was  a  suit  against  the  bank  of  standing  in  the  testator's  name  to  be  trans- 
England,  and  an  administrator  appointed  ferred  to  the  accountant  general, 
nnder  the  statute,  Sir  L.  ShadweU  V.  C. 
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hands,  and  to  exhibit  the  same  into  the  registry  of  oar  said  pre- 
rogative court  of  Canterbury  on  or  before  the  next  ensu- 
ing, and  also  to  render  a  just  and  true  account  thereof ;  and  we 
do  by  these  presents  ordain  and  constitute  you  administrator  of 
all  and  singular  the  goods,  chattels,  and  credits  of  the  said  de- 
ceased, limited  as  aforesaid,  but  no  further  or  otherwise. 

Given  at  London,  the  day  of 

in  the  year  of  our  Lord  and  in  the 

year  of  our  translation." 

[N.  B.  —  The  language  of  the  grant  above  prescribed  is  to  be 
altered  so  as  to  make  it  apply  to  grants  made  in  the  court  of  pro- 
bate under  the  court  of  probate  act.     See  post^  508,  509.] 

Sect.  4.  ^^  And  be  it  further  enacted,  that  it  shall  be  lawful  for 
the  court  of  equity  in  which  such  suit  shall  be  depend- .  ^^^  ^^ 
ing,  to  appoint  (if  it  shall  be  needful)  any  persons  or  eqwitymay 
person  to  collect  in  any  outstanding  debts  or  effects  due   persons  to 
to  such  estate,  and  to  give  discharges  for  the  same,  such   standing 
persons  or  person  giving  security  in  the  usual  manner  ^^^^'' 
duly  to  account  for  the  same." 

Sect.  5.  "  And  be  it  further  enacted,  that  it  shall  be  lawful  for 
the  accountant  general  of  the  high  court  of  chancery,  or   g^^^  y^^ 
for  the  secretary  or  deputy  secretary  of  the  Governor  and  longing  to 
Company  of  the  Bank  of  England,  to  transfer,  *  and  for  of  the  de- 
the  Governor  and  Company  of  the  Bank  of  England  to  be  trans- 
suffer  a  transfer  to  be  made  of  any  stock  belonging  to  thename 
the  estate  of  such  deceased  person  into  the  name  of  the   ^Jimtant" 
accountant  general,  in  trust  for  such  purposes  as  the  court  g«nerai  in 

,  ,  ,  chanceiy, 

shall  direct,  in  any  suit  in  which  the  person  to  whom  in  trust  for 
such  administration  hath  been  granted  shall  be  or  may  ^Lsa^the 
have  been  a  party :  Provided,  nevertheless,  that  if  the  Sirect*^*^^ 


m 


executors  or  executor,  capable  of  acting  as  such,  shall  ^"^  **"'• 
return  to,  and  reside  within,  the  jurisdiction  of  any  of  Executor 
the  said  courts  pending  such  suit,  such  executors  or  exec-  "'J!JSde* 
utor  shall  be  made  party  to  such  suit,  and  the  costs  in-  J|jdjj.^|n" 
curred,  by  granting  such  administration,  and  by  proceed-   o'  the 
ing  in  such  suit  against  such  administrator,  shall  be  paid  made  a 
by  such  person  or  persons,  or  out  of  such  fund  as  the  guchViUt 
court  where  such  suit  is  depending  shall  direct." 

Though  this  statute  is  only  entitled,  "  An  act  for  the  better  ad- 
ministration of  assets  where  the  executor  to  whom  probate  has 
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been  granted  is  out  of  the  realm^^^  it  was  held,  in  the  ecclesiastical 
The  statute  ^^^^^9  by  Sir  W.  Wynne,  that  it  is  equally  applicable 
appiieB,        to  tj^e  case  of  an  executor  resident  out  of  the  jurisdiction, 

where  ex-  J  ^  ' 

ecutoria       and  out  of  the  reach  of  the  process  of  his  majesty's 

out  of  the  ,  *^ .  J       J 

reach  of  courts  of  law  and  equity,  as  for  instance,  the  case  of  an 
process.  executor  residing  in  Scotland,  as  to  that  of  an  executor 
resident  out  of  the  realm,  (r)  In  a  subsequent  stage  of  the  same 
cause.  Lord  Eldon,  chancellor,  though  he  held  that  the  authority 
of  the  administrator  could  not  be  disputed  in  a  court  of  equity 
(in  which  opinion  he  was  followed  by  Sir  W.  Grant,  master  of  the 
rolls),  seemed  to  doubt  the  propriety  of  the  grant  of  administrar 
tion  under  such  circumstances.  Yet  no  objection  was  taken  on 
that  score  by  the  very  able  advocate  who  argued  the  case  when  in 
the  cqmmon  pleas.  («)  And  administration  has  subsequently  been 
granted  in  the  prerogative  court  under  precisely  similar  circum- 
stances, (t) 

*  However  it  may  be  to  be  lamented  that  the  statute  was  not 
The  statute  made  more  extensive,  it  is  clear  that  it  applies  only  to 
on^  to  cases  where  there  are  proceedings  in  chancery.  In  all 
?hl?n?e"  other  instances,  the  court  of  probate  could  only  grant 
Fne»*iif  '  administration  durante  absentid^  on  the  ground  that  there 
chancery,  ^as  no  legal  representative.  Thus,  in  a  case  where  the 
executor,  having  obtained  probate,  was  resident  at  the  Cape  of 
Good  Hope,  and  had  no  agent  in  this  country ;  the  court  was 
moved  for  a  grant  of  administration  limited  to  the  administrator 
being  made  party  to  the  renewal  of  a  lease  of  which  the  testator 
died  possessed,  renewable  every  fourteen  years,  but  which  re- 
newal could  not  be  effected  without  a  personal  representative  to 
him.  It  was  submitted  that  the  case  was  within  the  spirit  of  the 
38  Geo.  3,  c.  87.  But* Sir  John  Nicholl,  regretting  the  hardship 
of  the  case,  rejected  the  application,  (u) 

But  this  has  been  remedied  by  the  stat.  21  &  22  Vict.  c.  95,  s. 
Stat  21  &  18,  by  which  it  is  enacted,  that  the  provisions  of  an  act 
96,  B.  18.  passed  in  the  38th  year  of  Geo.  3,  c.  87,  and  of  the  court 
of  probate  act,  shall  be  extended  to  all  executors  and  administra- 
tors residing  out  of  the  jurisdiction  of  her  majesty's  courts  of  law 

(r)  Hannaj  v.  Taynton,  2  Add.  505.  The  learned  judge  suggested  a  remedy, 

(s)  Mr.  Seijt.  Bajley,  3  Bos.  &  PuU.  26.  viz,  a  power  of  attorney  from  the  executor 

{t)  In  thQ  Goods  of  Jonett,  2  Add.  54.  at  the  Cape, 
(u)  In  the  Gtoods  of  Davies,  2  Hagg.  79. 
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and  equity,  whether  it  be  or  be  not  intended  to  institute  proceed- 
ings in  the  court  of  chancery,  and  to  all  grants  made  before  and 
subsequently  to  the  passing  of  the  last  mentioned  act,  and  it  shall 
be  lawful  to  alter  the  language  of  the  grant  prescribed  by  the 
first  named  statute,  so  as  to  make  it  apply  to  grants  made  in  the 
court  of  probate  under  the  said  last  mentioned  act.  (t;) 

*  When  the  probate  court  in  the  exercise  of  its  ordinary  jurisdic- 
tion grants  administration  during  the  absence  of  an  ex-  Effect  of 
ecutor  or  next  of  kin,  before  probate,  or  administration  S®th«fe™ 
taken  out  by  him,  such  administration  is  at  an  end  the  «cotor. 
moment  he  returns,  (x)     But  under  the  statute  of  88  Geo.  3,  the 
administrator  is  not  appointed  for  a  limited  period,  but  for  a  lim- 
ited purpose,  viz,  to  become  and  be  made  party  to  a  bill  or  bills  in 
equity,  and  to  carry  the  decree  or  decrees  into  effect.     The  suit  so 
instituted  is  not,  therefore,  to  fall  to  the  ground,  and  be  at  an  end, 
by  the  return  of  the  executor,  but  it  is  to  go  on,  he  being  made  a 
party  in  the  usual  course  ;  and  then  the  temporary  administrator 
may  account,  have  his  costs,  and  be  discharged,  (y) 

It  was  held  in  Clare  v.  Hedges,  (z)  that  in  the  case  of  a  com- 
mon law  administration  durante  absentid^  if  any  of  the  debtors  of 
the  deceased  paid  his  debt  to  the  temporary  administrator,  though 
it  was  after  the  return  of  the  executor  or  next  of  kin,  yet  if  the 
debtor  had  no  notice  of  such  return,  it  was  a  good  payment. 

When  an  administrator  has  been  appointed  under  the  statute 
(38  Geo.  3),  if  the  executor  dies,  the  administration  does   Effect  of 
not  thereby  come  to  an  end,  nor  the  authority  of  the  iJ^/jH^ 
administrator  determine.     This  point  was  decided  in  the  ecutor. 
court  of  common  pleas,  by  Rook  and  Chambre,  justices,  Lord 

{v)  Under  these  acts  a  limited  grant  of  actually  pi^able  to  the  applicant,  the  grant 

administration  with  the  will  annexed  was  can  be  made  under  the  18th  section  of  21 

made  to  the  personal  representative  of  a  &  22  Vict.  c.  95.   In  the  Goods  of  Baddy, 

legatee,  as  being  within  the  spirit  if  not  L.  R.  2  P.  &  D.  330. 

the  letter  of  the  statute  of  Geo.  3.  In  the  (x)  Secus,  as  an  administration  granted, 

Goods  of  Collier,  2  Sw.  &  Tr.  444.    See,  durante  absentia,  to  the  attorney  of  an  ex- 

also,  In  the  Goods  of  Hampson,  35  L.  J.,  ecator.  In  the  Goods  of  Casddy,  4  Hagg. 

P.  M.  &  A.  1 ;  S.  C.  11  Jar.  N.  S.  911,  360;  ante,  469.    The  power  of  such  an 

where  a  similar  grant  was  made  to  a  trus-  administrator  is  wholly  determined  by  the 

tee  sabstitnted  by  the  coart  of  chancery  death  of  the  execator.    Webb  v.  Kirby,  2 

for  an  execator  who  had  gone  abroad.  De  G.,  M.  &  G.  377  ;  ante,  469,  503. 

Where  the  applicant  is  residnary  legatee,  (y)  Rainsford  v.  Taynton,  7  Yes.  466. 

whose  interest  is  undetermined,  the  grant  («)  1  Lutw.  342 ;  S.  C.  cited  from  MS. 

will  be  made  under  38  Geo.  3,  c.  87,  but  in  Walker  v.  WooUaston,  2  P.  Wms.  579. 
where  a  particular  sum  is  set  aside  for  and 
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Alvanley  C.  J.  dissentiente,  (a)  There  is  no  provision  made  in 
the  statute  for  the  death  of  the  executor  ;  but  the  *  proper  course 
upon  such  an  event  seems  to  be,  that  in  case  of  his  dying  intestate, 
some  person  should  take  out  general  administration  to  the  original 
testator,  or  if  the  former  executor  made  a  will  appointing  an  ex- 
ecutor capable  of  acting,  such  executor  should  obtain  probate,  so 
as  to  represent  the  original  testator ;  and  then  such  administrator 
or  executor,  being  considered  within  the  true  meaning,  though  not 
the  strict  letter  of  the  statute,  may  apply  to  be  made  a  party  to 
the  suit  in  equity  ;  and  the  court  of  equity  will  then  put  an  end  to 
the  authority  of  the  special  administrator  in  the  same  way  as  if 
the  original  executor  had  returned  to  this  country.  (J) 

In  Suwerkrop  v.  Day,  (c)  an  action  was  brought  to  recover  a  sum 
of  money,  for  the  interest  of  a  debt  which  had  been  due  to  one  Hu- 
bert Fox,  in  his  lifetime,  from  the  defendant,  and  was  paid,  but 
without  the  interest,  in  December,  1833.  Fox,  who  was  a  merchant 
in  Demerara,  died  in  May,  1830,  and  left  one  Owen  Kernan  his 
executor.  Eernan,  who  was  then  in  Demerara,  sent  a  power  of  at- 
torney to  Allan  McDonald,  in  England,  to  enable  him  to  prove  the 
will  there.  Administration  with  the  will  annexed  was  granted  to 
McDonald  for  Eernan's  benefit ;  and  he  acted  in  settling  the  af- 
fairs. Eernan  died  in  Demerara,  in  August,  1831,  not  having  ad- 
ministered all  the  effects  of  Fox,  and  left  one  Hewlings  and  one 
McDowall  his  executors.  In  September,  1833,  Hewlings  being 
then  abroad,  and  McDowall  being  dead,  administration  with  the 
will  annexed  to  the  goods  of  Eernan  was  granted  to  the  plaintiff, 
as  Hewlings'  attorney,  for  the  use  and  benefit  of  Hewlings.  The 
like  administration  with  the  will  annexed  was  also  granted  him  to 
the  goods  not  administered  of  Fox.  Allan  McDonald  was  living 
when  the  action  was  brought.  There  was  evidence  that  the  defend- 
ant had,  by  letter  and  otherwise,  admitted  Eernan,  in  his  lifetime, 
to  have  a  claim  for  principal  and  interest,  as  *  executor  of  Fox. 
The  action  was  brought  by  the  plaintiff,  describing  himself  as  ad- 
ministrator with  the  will  annexed,  of  Hubert  Fox,  of  the  goods 
left  unadministered  by  Owen  Eernan,  who  was  executor  of  Hubert 
Fox,  and  who  was  alleged  to  have  proved  the  will  by  Allan  Mc- 
Donald, his  attorney,  to  whom,  as  such  attorney,  administration 

(a)  Taynton  v.  Hannay,  3  Bos.  &  Pull,    and  see  the  jndgrnent  of  Chambre  J.  in  3 
26.  Bos.  &  Full.  34. 

(6)  Bainsford  v.  Tajnton,  7  Yes.  460 ;        (c)  8  Ad.  &  £1.  624 ;  S  N.  &  P.  670. 
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with  the  will  annexed,  for  the  benefit  of  the  said  Owen  Kernan, 
was  granted,  which  Owen  Kernan  was  since  deceased,  having  left 
McDowall  and  Hewlings,  his  executors ;  and  that  on  McDowall's 
death,  the  plaintiff  took  administration,  with  the  will  of  Hubert 
Fox  annexed,  for  the  benefit  of  Hewlings.  The  first  count  of  the 
declaration  stated  that  the  defendant  was  indebted  to  Owen  Ker- 
nan, as  executor  as  aforesaid,  for  interest  of  money  forborne  by 
him  as  such  executor,  and  laid  the  promise  to  Owen  Kernan,  as 
such  executor.  The  second  count  stated  that  the  defendant  was 
indebted  to  the  plaintiff,  as  such  administrator,  for  interest  of 
money  forborne  by  him  as  such  administrator,  and  laid  the  prom- 
ise to  the  plaintiff  as  such  administrator.  Profert  was  made  of 
the  letters  of  administration  both  to  McDonald  and  to  the  plain- 
tiff. The  first  plea  traversed  the  being  indebted  to  Owen  Kernan 
as  such  executor.  The  second  traversed  the  promise  to  Owen 
Kernan.  The  third  traversed  the  promise  to  the  plaintiff.  The 
question  in  the  cause  was,  what  was  the  legal  effect  of  these  differ- 
ent letters  of  administration  ?  The  court  of  king's  bench  was  of 
opinion  that,  by  the  first  grant,  Allan  McDonald  became  the  legal 
representative  of  Hubert  Fox  during  the  life  of  Owen  Kernan,  or, 
at  all  events,  until  he  should  himself  take  out  probate,  which  he 
never  did ;  but  that  on  the  death  of  Owen  Kernan,  that  grant  was 
ip8o  facto  at  an  end,  and  the  subsequent  grant  to  the  plaintiff  was 
good;  and  that  the  consequence  was,  that  the  plaintiff  was  en- 
titled to  recover  on  the  second  count  all  interest  accruing  subse- 
quent to  the  grant  to  him ;  but  that  the  defendant  was  entitled 
to  a  verdict  on  both  the  issues  on  the  first  count,  because  the  de- 
fendant never  was  indebted  to  Owen  Kernan  as  executor,  for  in- 
terest, nor  promised  him  as  executor. 

*  In  the  case  of  an  action  brought  by  an  administrator  durante 
absentid  appointed  independently  of  the  statute,  the  dec-  How  ad- 
laration  must  aver  that  the  executor  at  the  time  of  the  dwaiu^^^ 
grant  of  administration  was  absent,  and  that  his  absence  ^^l^^^ 
continues.    If  there  is  an  averment  of  his  absence,  with-  ci*re. 
out  saying  where,  the  court  will  intend  it  to  be  an  absence  beyond 
sea.  (A) 

(A)  Slater  v.  May,  Ld.  Rajrm.  1071.   In  been  ruled  that  the  declaration  was  good, 

Hodge  V.  Clare,  as  reported  in  4  Mod.  14,  and  the  defendant  ought  to  plead  ir,if  the 

npon  an  objection  that  the  continuance  of  executor  had  returned.  But  it  appeared  in 

absence  was  not  averred,  it  is  said  to  hare  Slater  v.  May,  that  the  roll  of  Hodge  v, 
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In  an  action  on  a  policy  of  insurance,  brought  by  an  adminis- 
Admift-  trator  appointed  under  the  statute,  evidence  was  ten- 
sions of       dered  by  the  defendants  of  declarations  made  by  the  ex- 

execntor  "^      ,  •' 

not  evi-       ecutor,  whilst  he  was  executor  and  before  the  proceed- 

donee 

aKainst  the  ings  had  taken  place  for  having  the  present  plaintiff 
tordVrojue  appointed  special  administrator.  But  Lord  Denman  re- 
mtnoruate.  f^8ed  to  receive  the  evidence,  saying  that  the  acts  of  the 
original  executor,  done  by  him  in  that  capacity,  might  be  admis- 
sible in  evidence  against  the  plaintiff,  who  had  succeeded  durante 
absentid  to  the  office  of  executor ;  but  that,  in  his  opinion,  the 
mere  declarations  of  the  executor  did  not  stand  on  the  same  foot- 
ing, (t) 


*  SECTION  VI. 

Of  other  Temporary  and  Limited  Administrations. 

There  are  several  other  instances  of  temporary  adminbtrations, 
Temporary   crranted  as  well  cum  testamento  anneoco  as  in  cases  of 

admiowtra-    ^ 

dons:  complete  intestacy. 

It  has  already  appeared  that  an  executor  may  be  appointed 
own  tefto-  with  limitations  as  to  the  time  when  he  shall  begin  his 
^|!^;'^  office,  as  where  a  man  is  appointed  to  be  executor  at 
the  expiration  of  five  years  from  the  death  of  the  testator.  (Jc) 
in  case  of  So  the  testator  may  appoint  the  executor  of  A.  to  be 
Snhe^as*'  his  executor ;  and  then  if  he  die  before  A.  he  has  no  ex- 
totime:       ecutor  till  A.  die.  (V) 

In  these  cases,  if  the  testator  does  not  appoint  a  person  to  act 
before  the  period  limited  for  the  commencement  of  the  office,  the 
court  must  commit  administration  limited  until  there  be  an  ex- 
ecutor, (m)  It  is  plain  that  this  will  be  an  administration  cum 
testamento  annexo^  and  the  appointment  made  according  to  the 
rules  connected  vnth  that  sort  of  grant,  (n) 


Clare  was  searched  and  there  was  a  fnU  ports ;  they  will  make  as  appear  to  po»- 

averment  that  the  executor  was  in  partibuM  terity  for  a  parcel  of  blockheads." 

transmarinis ;.  so  that  in  truth  the  objec-  (t)  Bush  v.  Peacock,  2  Moo.  &  Rob. 

tion,  instead  of  having  been  overruled,  162. 

could  not  possibly  have  been  made.    On  (k)  Ante,  249. 

which  occasion,  Holt  C.  J.  said  :  "  See  the  (/)  Ante,  249. 

inconveniencies  of   these  scrambling  re-  (m)  Godolph.  pt.  2,  c  30,  a.  5. 
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So  it  may  be  necessary  to  decree  a  limited  administration  till 
the  will  of  tbe  deceased  can  be  produced  in  order  to  be  administra- 
admitted  to  probate.  Thus  where  the  deceased,  a  few  ^^^  . 
days  before  his  death,  stated  that  he  had  made  his  will  a  will  be 
whilst  in  India ;  and  that  the  same  was  then  remaining  mitted  to 
there ;  administration  was  applied  for  "  limited  for  the  °^  *°  ' 
purpose  of  receiving  and  investing  the  interest  and  dividends  due 
or  to  become  due  on  certain  stock  of  the  deceased,  and  for  receiv- 
ing and  investing  the  amount  of  an  India  bill,  and  for  otherwise 
protecting  the  property  of  the  deceased,"  ^^  until  the  last  will  and 
testament  of  the  said  deceased,  or  an  authentic  copy  thereof, 
should  be  transmitted  to  this  country."  Sir  John  NichoU,  on 
the  consent  of  all  parties  apparently  *  interested,  granted  the 
administration,  and  the  learned  judge  observed,  that  the  de- 
ceased could  not  be  sworn  to  have  died  intestate,  having,  accord- 
ing to  his  own  declaration,  left  a  will  in  India.  An  administration 
pendente  lite  was  out  of  the  question,  as  no  suit  in  the  spiritual 
court  was  or  ever  might  be  pending.  Nor  could  there  be  an  ad- 
ministration as  durante  absentid  or  minoritate  of  an  executor ;  for 
non  constat  who  the  executor  was.  At  the  same  time  a  long  inter- 
val must  elapse  before  the  will  would  be  forwarded  from  India,  in 
which  interval  it  was  material  there  should  be  some  one  to  protect 
and  manage  the  property ;  and,  therefore,  the  court  complied  with 
the  application,  (o) 

The  circumstances  attending  the  administration  of  the  effects  of 
Sir  Theophilus  John  Metcalfe,  in  the  course  of  which  the  adminis- 
tration just  mentioned  was  granted,  afford  some  further  examples, 
in  subsequent  stages,  of  limited  administrations,  which  it  may  be 
perhaps  advisable  to  introduce  here.  The  administration,  limited 
as  above  stated,  was  decreed  in  December,  1822,  to  two  persons, 
Edward  Larkin  and  William  Monson,  Esqrs.,  and  it  ceased  and 
determined  shortly  afterwards,  a  copy  of  the  said  will  having 
been  actually  forwarded  to  this  country. 

The  deceased,  by  his  will,  appointed  his  brother  (Sir  Charles 
Theophilus  Metcalfe)  of  Hydrabad,  Charles  Magniac,  and  George 
Sanders,  Esqrs.,  both  of  Canton,  and  the  said  Edward  Larkin,  Esq., 
his  executors,  and  his  daughter,  Eliza  Metcalfe,  a  minor,  aged 
about  sixteen  years  at  the  time  of  his  death,  residuary  legatee. 

In  March,  1823,  a  bill  was  filed  in  the  high  court  of  chancery, 

(o)  In  the  Goods  of  Metcalfe,  1  Add.  343. 

[614] 


676  OP  TEMPORARY  ADMINISTRATIONS.  [PT.  I.  BK.  Y. 

wherein  the  said  minor,  by  David  Howell  (party  in  the  cause), 
was  plaintiff,  and  the  said  Edward  Larkin  and  William  Monson 
were  defendants ;  and,  by  an  order  made  in  the  said  cause,  Mr. 
Howell  was  appointed  guardian  of  the  person  and  property  of  the 
minor,  until  she  attained  her  age  of  twenty-one  years. 

*  In  the  month  of  March,  1824,  letters  of  administration  (with 
limited  to  ^^®  ^^^^  ^^P7  ^^  *^®  ^^^  annexed)  of  the  goods  of  the 
St?*the  deceased  were  granted,  by  authority  of  the  prerogative 
name  of       court,  to  the  Said  David  Howell,  "  limited  to  the  purpose 

accountant         ^        »  ^-n  i.  -i  i-ii 

general:  Only  of  transferring  all  sums  of  money  due  and  payable 
to  the  deceased,  from  the  Governor  and  Company  of  the  Bank 
of  England,  from  the  London  Dock  Company,  from  the  Com- 
pany of  Merchants  trading  to  the  East  Indies,  and  from  the 
Globe  Insurance  Company  respectively,  to  the  name  of  the  ac- 
countant general  of  the  court  of  chancery."  (|?) 

But  this  last  administration  also  ceased  and  determined,  viz,  on 
the  arrival  of  Mr.  Magniac,  one  of  the  executors,  in  this  country. 
Mr.  Magniac,  however,  subsequently  died  here,  but  without  hav- 
ing taken  upon  himself  the  probate,  or  having,  in  any  manner, 
interfered  in  the  trusts  of  the  said  will ;  and  of  the  other  execu- 
tors, two  were  still  in  India,  and  the  third,  Mr.  Larkin,  had  re- 
nounced the  probate  and  execution  of  the  will. 

Under  these  circumstances,  a  decree  was  extracted  at  the  instance 
limited  till  of  the  Said  David  Howell,  Esq.,  calling  upon  the  execu- 
ezecutora:  tors  in  India  to  accept  or  refuse  probate  of  the  copy  of 
the  said  will  aforesaid,  otherwise  to  show  cause  why  letters  of 
administration  (with  such  copy  annexed)  of  the  goods  of  the 
deceased  should  not  be  committed  and  granted  to  the  said  David 
Howell,  Esq.,  as  the  guardian  of  the  said  Eliza  Metcalfe,  and 
for  her  use  and  benefit,  ^^  limited  until  she  should  attain  her 
age  of  twenty-one ;  or  until  the  original  will  and  codicil  should  be 
transmitted  to  this  country ;  or  until  the  arrival  here  of  the  said 
executors  both  or  either  of  them,  (^q) 

*  The  deoree  was  returned  into  court,  duly  executed  by  a  service 
on  one  of  the  pillars  of  the  Royal  Exchange,  &c.  and  no  appear- 

(p)  Howell  V.  Metcalfe,  2  Add.  348.  if  he  does  not  come  in,  the  ordinarj  may 

{q)  See,  also,  1  Gibs.  Cod.  574,  where  it  grant  a  temporary  administration,  antil 

is  said  that  though  there  be  no  snit  or  con-  the  executor  comea   in  and  proves  the 

troversy  depending  touching  the  executor-  will. 

ship,  and  though  there  be  an  executor,  yet 
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ance  being  given,  and  the  facts,  as  above  stated,  being  daly  veri- 
fied by  exhibits  and  affidavits,  the  court  was  moved,  in  the  first 
instance,  to  decree  administration  according  to  the  tenor  of  the 
said  decree ;  but  in  the  event,  either  of  its  declining  so  to  do,  or  of 
its  requiring,  in  that  case,  that  the  securities  should  justify,  then, 
to  decree  letters  of  administration  to  the  said  David  Howell,  Esq., 
limited  for  the  purpose  only  of  "  receiving  and  collecting  the  out- 
standing personal  estate  and  effects  of  the  deceased,  and  from  time 
to  time,  when  so  received,  of  investing  the  same  in  the  name  of 
the  accountant  general  of  the  court  of  chancery;  and,  further, 
for  the  purpose  of  duly  administering  the  estate  and  effects  of  the 
deceased,  according  to  trusts  of  the  said  will,  by  and  under  the 
directions  of  the  said  high  court  of  chancery." 

The  court,  as  not  thinking  itself  authorized  to  dispense  with  the 
securities  justifying,  in  the  event  of  its  decreeing  administration 
according  to  the  tenor  of  the  decree,  was  pleased  to  decree  letters 
of  administration,  &c.  to  Mr.  Howell,  limited,  as  prayed,  in  the 
other  alternative,  on  his  exhibiting  an  inventory,  and  giving  the 
usual  security,  (r) 

The  administration  so  decreed  was  not  extracted,  owing  to  cer- 
tain circumstances  which  it  is  not  necessary  here  to  detail,  but  the 
grant  was  abandoned ;  Mr.  Howell,  however,  as  prochein  amy  of 
the  minor.  Miss  Metcalfe,  had  filed  a  bill  in  chancery  against  two 
of  the  surviving  executors  of  the  will  of  the  deceased,  and  pro- 
ceedings in  that  suit  were  stayed  by  there  being  no  legal  repre- 
sentative of  the  deceased  to  be  made  a  party  to  the  suit.    Accord- 
ingly, on  the  first  session  of  Easter  term,  1825,  the  court  on  this 
statement,  duly  verified,  was  moved  (and  was  pleased)  to  decree 
letters  of  administration  of  the  goods,  &c.  of  the  deceased,  to  a 
nominee  of  Mr.  Howell,  "  limited  to  the  purpose  only  of  limHe^  ^ 
*  answering  to  the  said  suit  in  the  court  of.chancery ;"  JJ'tT'* 
which  limited    administration  was   afterwards  extract-   chanceiy: 
ed.  («) 

Where  a  will,  proved  to  have  been  in  existence  after  the  tes- 
tator's death,   is    accidentally  lost,   and    the  contents  limited  till 
unknown,  the  court  will  grant  administration   limited  be?oun'd: 
until  the   original  wiU   bo  found   and   brought  into  the  regis- 
try.  (0 

(r)  2  Add.  351.  (I)  In  the  Goods  of  C«nipbell,  2  Hagg. 

(5)  2  Add.  351,  note  (a).  555. 
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If  the  executor  be  disabled  from  acting,  as  if  he  becomes  luna- 
limited  *^^»  ^^  incapable  of  legal  acts,  then,  on  the  principle  of  ne- 
duringthe  cessitv,  there  shall  be  a  finrant  of  a  temporary  administra- 
of  the  ex-  tion  with  the  will  annexed,  (w)  Where  a  sole  executor 
adminis-  or  administrator  becomes  a  lunatic,  it  is  the  ordinary 
neztor  practice  of  the  court  to  make  a  limited  grant  to  his  com- 
kin,  &c,  mittee,  for  his  use  and  benefit,  during  his  lunacy,  (v) 
By  the  consent,  given  or  implied,  of  the  committee  of  the  lunatic, 
administration  with  the  will  annexed  maybe  committed  to  a  resid- 
uary legatee,  during  the  lunacy  of  the  executor,  (x) 

It  was  also  the  practice  of  the  ecclesiastical  court  to  grant  ad- 
ministration for  the  use  and  benefit  of  a  lunatic,  though  the  per- 
son alleged  to  be  so  has  not  been  found  a  lunatic  by  inquisition. 
When  such  a  case  occurred,  the  ecclesiastical  court  required  affida- 
vits, stating  the  fact  of  lunacy,  and  that  no  inquisition  has  been 
had,  and,  of  course,  no  committee  appointed.  The  court  then 
granted  administration  to  the  next  of  kin  of  the  lunatic,  for  the 
use  and  benefit  of  the  lunatic  pending  the  lunacy,  and  it  required 
sureties  in  double  the  amount  of  the  property,  and  such  sureties 
must  have  justified,  (y) 

*  Where  administration  had  been  granted  of  an  intestate's  effects 
to  a  creditor  for  the  use  and  benefit  of  the  widow,  a  lunatic,  on  the 
renunciation  of  her  children  ;  on  the  death  of  the  creditor,  leaving 
goods  unadministered,  the  widow  surviving  and  still  lunatic,  the 
court  refused  to  grant  administration  de  bonis  non  to  a  son  of  the 
deceased,  who  had  retracted  his  renunciation ;  but  granted  it  to 
him  for  the  use  and  benefit  of  the  widow,  during  her  lunacy,  he 


(u)  Hills  V.  Mills,  1  Salk.  36 ;  Toller,  134 ;  S.  C.  7  Notes  of  Cas.  305,  306.    Ad- 

99  ;  Anon.  1  Cas.  temp.  Lee,  625  ;  2  Rob-  ministration  of  the  efiects  of  a  Jew  was 

ert.  134;  S.  C.  7  Notes  of  Cas.  305;  ante,  granted  to  the  secretary  of  the  great  sjn- 

484.    These  are  termed  in  1  Onghton,  tit  agogae,  for  the  use  and  benefit  of  the  next 

219,  8.  1,  note   (a),  **  Litera   administra-  of  kin  (a  Jewess)  who  was  of  unsound 

tionii  durante  corporis  aut  animi  vitio"  mind,  during  her  lunacy,  her  next  of  kin 

(v)  In  the  Goods  of  Phillips,  2  Add.  having  been  first  cited.    In  the  Goods  of 

336,  note  (6).  Joseph,  1    Curt.  907.    In  a  modem  case 

(x)  In  the  Goods  of  Milnes,  3  Add.  administration  with  the  will  annexed  de 

55.  bonia  non  was  granted  to  the  executors  of 

{y)  See  Ex  parte  Evelyn,  2  My.  &K.4,  a  sister,  the  administratrix,  deceased,  for 

where  the  practice  was  laid  down,  as  above  the  use  and  benefit  of  the  surviving  sister, 

stated,  by  Lord  Brougham  C,  from  a  com-  the  sole  next  of  kin,  during  her  imbecility, 

munication  made  to  him  by  Dr  Lushing-  without  citing  her  next  of  kin.    In  the 

ton.    See,  also,  Evans  v.  Tyler,  2  Robert  Goods  of  Sonthmead,  3  Curt  28. 
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giving  justifying  security  to  the  amount  of  the  goods  unadminis- 
tered.  (2) 

In  another  case,  (a)  the  deceased  died  intestate  in  October, 
1826,  leaving  his  widow  and  several  children  him  surviving.  In 
the  following  November  administration  was  granted  to  his  widow, 
who,  in  November,  1832,  became  a  lunatic.  In  May,  1836,  the 
court  was  prayed  to  revoke  the  administration  granted  to  the* 
widow,  and  to  grant  an  administration  to  the  son  of  the  deceased. 
The  court  declined  to  revoke  the  administration ;  but  granted  ad- 
ministration to  the  son,  limited  during  the  lunacy  of  the  widow, 
the  letters  of  administration  theretofore  granted  to  her  being  first 
brought  in  and  impounded  in  the  registry,  in  order  to  be  re- 
delivered out  in  case  of  her  recovery. 

If  an  executor,  who  is  also  residuary  legatee  in  trust,  be  incapa* 
ble,  and  no  committee  is  appointed,  the  cestui  qae  trust  may  obtain 
administration  under  certain  circumstances.  (&)  In  a  modern  case, 
one  of  two  executors  had  renounced,  and  the  other  was  a  lunatic 
under  confinement,  and  there  was  no  *  committee  of  her  person 
and  estate.  The  court  refused  to  grant  administration  to  the 
residuary  legatee,  the  daughter,  during  the  lunacy  of  her  mother, 
without  the  sureties  in  the  bond  justifying ;  no  reason  being  given 
for  the  renunciation  of  the  co-executor,  nor  any  obstacle  assigned 
to  the  formal  appointment  of  a  committee,  to  whom  the  adminis- 
tration for  the  use  of  the  widow  would  regularly  be  granted,  (c) 

Until  the  year  1824,  In  the  Goods  of  Phillips,  (rf)  no  case  of 
an  application  to  the  court  to  supply  a  defect  in  the  Case  of  one 
legal  representation  of  a  party  deceased,  occasioned  by  idm^n?**^ 
the  lunacy  of  one  of  his  several  administrators,  is  be-  *™f°"  ^ 

J  '  coming 

lieved  to  have  occurred.  In  that  case  one  of  three  J»"iatic. 
administrators,  cum  testamento  annexe^  was  found  to  be  a  lunatic 
under  a  commission  from  the  court  of  chancery,  and  committees 
had  been  appointed.  There  were  standing  in  the  name  of  the 
deceased,  in  the  books  of  the  bank  of  England,  certain  sums,  his 
property;  but  of  which  neither  the  interest  could  be  received 
nor  the  principal  stock  transferred,  as  directed  by  the  will,  in 

(2)  In  the  Good  of  Fenny,  4  Notes  of        (6)  In  the  Goods  of  Crump,  3  Pbillim. 
Cas.  659.  497. 

(a)  In  the  Goods  of  Binckes,  1  Curt.        (c)  In  the  Goods  of  Hardstone,  1  Hagg. 
286.  487. 

{d)  2  Add.  335. 
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consequence  of  sach  lunacy,  (e)  Under  these  circumstances,  the 
court  directed  that  upon  the  letters  of  administration  already 
granted  being  brought  in  by  the  two  sane  administrators  and  the 
committees  of  the  third,  letters  of  administration  de  bonis  non^ 
&c.  should,  by  consent  of  the  said  committees,  issue  de  novo  to 
the  two  former  administrators  only.  (/)  On  the  authority  of 
this  decision,  the  court  ordered,  in  a  case  where  one  of  two  joint 
administrators  had  become  imbecile  and  incapable  of  acting,  that 
the  joint  letters  of  administration,  having  been  brought  into  the 
registry,  should  be  revoked,  and  special  letters  of  administration 
granted  to  the  sane  administrator,  without  justifying  securities.  (^} 
On  *  another  occasion,  (A)  the  deceased  had  appointed  two  ex- 
ecutors, and  probate  had  been  gi*anted  to  one,  with  a  power  re- 
served of  making  the  like  grant  to  the  other.  The  executor  who 
had  obtained  the  grant  became  a  lunatic,  and  a  transfer  of  the 
deceased's  stock  at  the  bank  could  not,  in  consequence,  be  ob» 
tained.  A  double  probate  was  taken  by  the  other  executor,  and 
the  court  was  prayed  to  revoke  the  probate  granted  to  the  lunatic, 
it  having  become  inoperative.  The  court  directed  both  probates 
to  be  brought  in  and  then  revoked  them,  and  granted  a  fresh  pro- 
bate to  the  other  executor,  and  therein  reserved  a  power  of 
making  a  like  grant  to  the  lunatic  executor,  when  he  should 
become  of  sound  mind  and  apply  for  the  same. 

There  may  also  be  a  grant  of  administration  limited  to  certain 
Adminis-  Bpecific  effects  of  the  deceased  ;  and  the  general  admin- 
^d  to  a"  istratio^  Daay  be  committed  to  a  different  person.  But 
particular  it  should  Seem  that  this  sort  of  grant  is  entirely  excep- 
tional, and  should  not  be  made  unless  a  very  strong 
reason  be  given,  (t) 

Two  administrations  may  well  subsist  together  when  there  is  no 
if  there  is  executor.  But  it  should  be  observed  that,  regularly,  no 
tor  there      administration  of  any  sort  can  be  granted  when  there  is 


{e)  See  past,  pt.  y.  bk.  ii.  ch.  ii.  as  to        (A)  In  the  Goods  of  Marshall,  1  Curt, 

the  provisions  of  the  stat.  1  W.  4,  c.  60  297. 

(An  act  for  amending  the  laws  respecting        (t)  In  the  Goods  of  Watts,  1  Sw.  &  Tr. 

conyeyances  and  transfers  of  estates  and  538 ;  In  the  Goods  of  Somerset,  L.  R.  1 

funds  vested  in  trustees  and  mortgagees,  P.  &  D.  350.    See,  for  an  instance  where 

&c.).  such  a  grant  is  proper,  In  the  Goods  of 

(/)  2  Add.  836.  Dodgson,  1  Sw.  &  Tr.  259  ;   [Jordan  v. 

Q)  In  the  Goods  of   Kewton,  Cart  Polk,  1   Sneed,  430;  McNairy  v.  Bell,  6 

428.  Yerger,  302.] 
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an  executor  appointed ;  for  he  is  universi  juris  hotres  to  ^'^l^."*' 
his  testator.     Therefore,  where  A.  made  his  will,  and  tntor: 
appointed  B.  hia  executor,  and  by  deed  gave  part  of  his  estate  to 
C ;  and  C.  obtained  in  the  prerogative  court  a  limited  adminis- 
tration to  the  deed  only;  the  judges  delegate  set  aside  the  grant 
of  this  administration  on  appeal.  (/  ) 

It  frequently  happens  that  the  personal  administration  of  a 
party  deceased  is  broken,  and  its  revival  is  necessary  ^^^ 

merely  for  the  performance  of  a  sinirle  act.    In  puch  trationiim- 
...  .  .  .        *^C"^  ^ 

cases,  *  administration  de  bonis  '^on  will  be  granted,  lim-  assign  a 

ited  to  that  particular  object.  For  instance,  when  the 
representatives  of  a  trustee,  in  whom  a  term  of  years  or  charge 
was  vested,  are  dead,  a  limited  administration  to  another  trustee 
is  requisite  for  the  purpose  of  making  an  assignment,  and  will  be 
granted  limited  accordingly.  (A)  So  where  a  testator  *?  •  p*'- 
leaves  the  dividends  on  certain  stock  in  the  public  funds  acy: 
to  a  legatee  for  life,  and,  after  his  decease,  the  whole  property  to 
another,  and  makes  the  legatee  for  life  executor,  who  dies  iutes- 
tate,  administration  de  bonis  non^  with  the  will  annexed,  may  be 
obtained  by  the  representative  of  the  substituted  legatee,  limited 
to  the  sum  in  the  funds  and  the  dividends  due  thereon  since  the 
death  of  the  legatee  for  life,  (l)  So  administration  with  a  will 
annexed  was  granted  to  the  joint  nominees  of  two  charitable  in- 
stitutions to  whom  legacies,  expectant  on  life  interests,  had  been 
bequeathed,  but  limited  to  a  fund  appropriated  for  payment  of 
the  legacies ;  the  parties  entitled  to  a  general  grant  having  been 
cited  and  not  appearing,  (m) 

{j )  Cos  wall  V.  Morgan,  2  Cas.  temp,  sion,  it  appeared  that  a  party  had  remitted 

Lee,  571 ;  bat  we  post,  526.  from  India  a  bill  of  exchange  payable  to 

{k)  In  cases  where  the  original  trustee  the  order  of  the  deceased.    The  bill  was 

died  testate,  it  was  not  the  practice  of  the  accepted,  but  preyious  to  its  arrival  the 

prerogative  office  to  annex  the  will  to  an  deceased  died  intestate,  and  his  widow  and 

administration  granted  for  this  purpose,  children    renounced    administration.     A 

In  the  Goods  of  Feuton,  3  Add.  36,  note  grant  was  applied  for  to  the  nominee  of  the 

(a).    It  is  not  sufficient,  in  order  to  make  remitter  of  the  bill,  limited  to  receive  and 

out  a  title  to  the  term,  to  refer  to  deeds  de-  give  a  dischai^e  to  a  third  party  for  it 

ducing  such  title  in  affidavits.    The  deeds  But  the  court  refused  the  motion,  on  the 

themselves  must  be  brought  into  the  reg-  ground  that  it  was  in  fact  an  applicatioii 

istry.     In  the  Goods  of  Keene,  1   Sw.  &  for  a  limited  administration  to  be  granted 

Tr.  265.  to  the  nominee  of  a  debtor.    In  the  Goods 

(/)  In  the  Goods  of  Steadman,  2  Hagg.  of  Lord  Rivers,  4  Hagg.  355. 
59.    But  see  In  the  Goods  of  Watu,  1        (m)  In  the  Goods  of  Biou,  3  Curt.  739. 

Sw.  &  Tr.  539 ;  cmte,  620.    On  one  occa-  Where  there  are  several  parties  interested 
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limited  to         ♦  Again,  an  administration  may  be  granted,  limited  to 
ings  in         substantiate  proceedings  in  chancery,  (n) 

chAncery:  -r^ri,  •  '^     *  •  j 

Where  a  pressing  necessity  for  carrying  on  proceed- 
ings in  chancery  is  shown,  the  court  will  grant  administration 
limited  to  filing  a  bill  in  equity,  (o) 

Again,  if  a  debt  by  a  covenant  or  obligation  binding  the  heir 
of  the  debtor,  is  demanded  in  equity  against  the  real  assets  in  the 
hands  of  a  devisee,  under  the  statute  3  &  4  W.  &  M.  c.  11  (re- 
pealed and  neenacted  with  additional  provisions  by  stat.  1  W.  4^ 
c.  47),  the  personal  representative  of  the  deceased  debtor  is  gen- 
erally a  necessary  party  to  the  suit,  as  a  court  of  equity  will  first 
apply  the  personal  in  exoneration  of  the  real  assets,  (p)  And 
when  there  has  been  no  general  personal  representative,  a  special 
representative  by  an  administration  limited  to  the  subject  of  the 
suit  has  been  required,  (g)  In  other  cases  where  a  demand  is 
made  against  a  fund  entitled  to  exoneration  by  general  personal 
assets,  if  there  are  any  such,  a  like  limited  administrator  is  fre- 
quently required  to  be  brought  before  the  court.  This  seems  to 
be  required  rather  to  satisfy  the  court  that  there  are  no  such  assets 
to  satisfy  the  demand  ;  for  although  the  limited  administrator  can 
collect  no  such  assets  by  the  authority  under  which  he  must  act, 
yet  as  the  person  entitled  to  general  administration  must  be  cited 
in  the  ecclesiastical  court,  before  such  limited  administration  can 
be  obtained,  and  as  the  limited  administration  would  be  deter- 
mined by  a  subsequent  grant  of  general  administration,  it  must 
be  presumed  that  there  are  no  such  assets  to  be  collected,  or  a 
general  administration  would  be  obtained,  (r) 

So  where  a  claim  on  property  in  dispute  would  vest  in  the 
•personal  representative  of  a  deceased  person,  and  there  is  no 
general  personal  representative  of  that  person,  an  administration 
limited  to  the  subject  of  the  suit  may  be  necessary  to  enable  the 
court  to  proceed  to  a  decision  on  the  claim.  And  when  a  right  is 
clearly  vested,  as  a  trust  term,  which  is  required  to  be  assigned, 

in  the  fond,  the  grant  will  be  limited  to  62  ;  Maclean  v.  Dawson,  1  Sw.  &  Tr.  425 ; 

the  interest  of  the  cestui  que  trust  making  Hawarden  v.  Dnnlop,  2  Sw.  &  Tr.  614. 

the  application,  unless  the  other  cestuis  que  (o)  Woollej  v.  Gordon,  S  Fhillim.  315 ; 

trust  assent  to  the  grant  extending  to  their  In  the  Goods  of  Dodgson,  1  Sw.  &  Tr.  259. 

respective  interests.    Pegg  v.  Chamberlain,  (p)  See  Mitford  Plead.  176,  4th  ed.; 

1  Sw.  &  Tr.  527.  past,  pt  it.  bk.  i.  ch.  ii.  §  i. 

(n)  In  the  Goods  of  the  Elector  of  Hesse,  (q)  Mitf.  Plead.  177, 4th  ed. 

1  Hagg.  9S ;  Harris  v.  Milbam,  2  Hagg.  (r)  lb. 
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an  administration  of  the  effects  of  the  deceased  trustee  limited  to 
the  trust  term  is  necessary  to  warrant  the  decree  of  the  court  for 
assignment  of  the  term,  (s) 

But  where  a  testatrix  had  a  power  of  appointment,  and  a  general 
probate  of  her  will  of  1829,  and  codicil  thereto,  had  been  granted, 
the  delegates,  reversing  a  decree  of  the  prerogative,  held  that  the 
court  of  probate  could  not  also  grant  an  administration  with  a 
will  of  1815,  and  codicils  annexed,  limited  to  become  a  party  to 
proceedings  in  equity,  touching  the  execution  of  the  power  by  such 
wills ;  but  must  itself  decide  whether  the  will  of  1815  was,  under 
the  circumstances,  revoked  by  the  will  of  1829,  and  thereupon 
grant,  either  a  probate  of  the  will  and  codicil  of  1829  alone,  or  a 
probate  of  those  papers  and  the  will  of  1815  and  its  codicils,  as 
together  containing  the  will.  (Ji) 

It  may  be  here  observed,  that  in  these  cases  the  court  will  not 
grant  a  general  administration,  but  only  an  administration  limited 
for  the  purpose  of  substantiating  and  carrying  on  the  proceedings  in 
chancery.  On  one  occasion  (u)  a  defendant  in  a  suit  in  equity  hav- 
ing died  intestate.  Sir  H.  Jenner  Fust  refused  to  make  a  general 
grant  of  administration  to  a  nominee  of  the  plaintiffs  in  the  suit, 
though  the  vice  chancellor  (Sir  L.  Shadwell)  had  held  (a;)  that  an 
administration  limited  to  substantiate  proceedings  (which  had  been 
previously  granted)  was  insufficient,  and  had  directed  the  cause 
to  stand  over  to  ♦  enable  the  plaintiff  to  cure  the  objection  by 
obtaining  a  general  grant. 

But  this  decision  of  the  vice  chancellor  was  afterwards  the  estate 
overruled  by  Lord  Cottenham,  on  a  careful  conisderation  ^^^^  \l' 
of  the  authorities ;  (y)  and  it  appears  to  be  now  settled,   ^5?^''^^^. 
that  if  the  grantee  of  such  limited  letters  is  made  a  party   ?<*  »n  « suit 
to  the  suit,  the  estate  of  the  deceased  is  properly  repre-  eery  b^  an 
sented,  so  as  to  enable  the  court  to  proceed  in  the  cause ;   trator  lim- 
and  a  decree  obtained  against  such  an  administrator  will  ISnUafe"^ 
be  binding  on  any  future  grantee  of  general  letters  of  ad-  P">c«e<*- 
ministration.  (z)  equity: 

(»)  Mitf.  Plead.  178.  (x)  Davis  v.  Chanter,  14  Sim.  212. 

(t)  Hughea  ».  Turner,  4  Hagg.  30.    See,  (y)  2  Phill.  C.  C.  545. 

also,  Brenchley  i;.  Lynn,  2  Robert.  441 ;  (z)  See  accord.    Faulkner  v,  Daniel,  3 

accord,  ante,  391,  392.    See,  also,   176,  Hare,  199,  208;  EUice  r.  Goodson,  2  Coll. 

177.                                                              .  4.    But  an  administrator  ad  litem  of  a 

(u)  In  the  Goods  of  Chanter,  1  Robert,  married  woman  does  not  sufficiently  rep- 

273  resent  her  separate  estate,  to  enable  the 
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With  respect  to  the  power  and  interest  of  such  administrators, 
power,  &c.  a  question  arose  in  the  case  of  Brant  v.  King,  (a)  before 
adm?ni9-*"  Sir  Launcelot  Shadwell  V.  0.  March  31,  1829.  In  that 
^^''  case  a  bill  had  been  filed  by  persons  claiming  certain 
bank  annuities  standing  in  the  name  of  a  trustee,  who,  pending 
the  suit,  died  abroad,  not  leaving  any  personal  representative  in 
this  country.  Administration  was  therefore  granted  by  the  pre- 
rogative court  of  Canterbury,  to  a  person  residing  in  England, 
'*  limited  for  the  purpose  only  to  attend,  supply,  substantiate,  and 
confirm  the  proceedings  already  had  or  that  may  be  had  in  the 
cause  in  the  high  court  of  chancery,  or  any  other  cause  which 
may  be  commenced,  touching  the  matters  at  issue  in  the  cause, 
and  until  a  final  decree  shall  be  made  therein,  and  the  decree  car- 
ried into  execution,  and  the  execution  thereof  fully  completed."  (A) 
On  the  petition  of  the  plaintiff,  the  vice  chancellor  made  an  order 
that  the  bank  of  England  should  pay  to  the  limited  administrator 
(who  had  been  made  a  party  to  the  suit  by  *  supplemental  bill) 
the  dividends  in  arrear,  and  that  he  should  pay  thereout  the  costs 
of  obtaining  the  administration  and  of  the  order ;  and  that  the 
limited  administrator  should  transfer  (and  the  bank  permit  the 
transfer)  the  stock  to  the  accountant  general  in  trust  in  this  case. 
Mr.  Home,  for  the  bank,  suggested  a  doubt  whether  an  order  for 
payment  and  transfer  could  be  made  in  the  case  of  a  limited  ad- 
ministrator, it  not  having  been  the  practice  of  the  bank  to  pay 
dividends  to,  or  permit  a  transfer  by,  such  an  administrator.  But 
the  vice  chancellor  thought  the  application  proper,  and  made  the 
order,  observing,  that  otherwise  a  limited  administration  would 
be  useless.  (<?) 

court  to  decide  how  far  that  estate  is  lia-  sent  of  the  suretieB.    Be  Fisher,  15  Wis. 

ble  in  respect  of  her  acts  as  trustee.    Ship-  511.] 

ton  V.  Rawlins,  4  De  G.  &  Sra.  477.    [An        (a)  Ex  relatione  Mr.  Wilson,  of  counsel 

administrator    regularly    appointed    sue-  in  the  cause. 

ceeds  to  all  the  rights  of  a  special  adminis-  {b)  This  appears  to  be  the  usual  form 
trator;  as,  by  suit  to  collect  a  note  given  of  letters  of  administration  limited  to  sub- 
to  the  special  administrator  and  belonging  stantiate  proceedings  in  chancery.  See  2 
to  the  estate.  Cowles  r.  Hays,  71  N.  Car.  Phill.  C.  C.  649,  550. 
230;  EUroaker's  Estate,  4  Watts,  36,  37.  (c)  This  case  was  cited  and  recognised 
But  the  bond  of  a  special  administrator  by  Lord  Cottenham  in  Davis  v.  Chanter, 
cannot  be  treated  as  binding  upon  him  and  2  Phill.  C.  C.  551 .  But  Vice  Chancellor 
his  sureties,  if  he  should  be  afterwards  ap.  Shadwell  himself  appears  to  have  ot- 
pointed  administrator  with  the  will  an-  pressed  more  than  once  a  difierent  opinion 
nexed,  without  the  formal  written  oon-  on  the  subject    See  Moores  v,  Choat,  6 
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In  cases  of  such  limited  administration,  the  parties  entitled  to 
the  £reneral  crant  may  take  out  a  cceterorum  representa-  a»<«rorwi» 

o  o  J  r  represen- 

tion,  (rf)  tation. 

Further,  such  limited  administrations  in  strictness  ought  not  to 
be  granted  without  either  the  regular  renunciation  (e)  of  citation  of 
the  party  entitled,  according  to  the  practice  of  the  court,  ^le^  uT' 
to  the  general  grant ;  or  a  citation  of  such  party  "  to  idmuirstra- 
accept  or  refuse."  But  under  peculiar  circumstances  this  j-^jt^'**" 
seems  to  have  been  sometimes  dispensed  with.  (/)  How-  S""*- 
ever,  on  one  occasion,  (^)  where  a  testator  died  in  1823,  and  no 
*step  was  taken  to  prove  his  will  till  1846,  and  in  the  mean  time 
an  administration  had  been  obtained  limited  to  his  interest  in  the 
remainders  of  two  terms,  on  an  allegation  that  he  was  dead  intes- 
tate, without  citation  of,  or  renunciation  by,  the  parties  entitled  to 
the  general  grant ;  the  court  refused  a  cceterorum  probate  to  the 
sole  executrix,  and  stopped  the  practice  of  making  such  grants  of 
administration  for  the  assignment  of  terms  without  citation. 

In  a  modem  case,  (%)  the  testator  died  in  March,  1827,  haying 
made  a  will,  appointing  two  executors,  and  leaving  his  only  two 
children,  daughters,  both  married,  his  residuary  legatees.  A  suit 
in  chancery  against  the  deceased  abated  by  his  death.  From  time 
to  time  search  was  made  on  the  part  of  the  suitor  in  chancery,  if 
any  will  had  been  proved,  or  administration  taken,  but  without 
success ;  and  in  October,  1827,  his  solicitor  wrote  to  the  husbands 
of  the  daughters,  inquiring  whether  they  would  take  out  admin- 
istration, and  apprising  them  of  the  necessity  of  obtaining  a  per- 
sonal representative  to  the  deceased's  estate.  Similar  commu- 
nications had  been  made  to  the  solicitor  and  nephew  of  the 
testator ;  apprising  them  also  of  an  intended  application  to  the 
court ;  but  no  answers  were  returned.    A  decree  with  intimation 

Siau  508 ;  Cloagh  v.  Dixon,  10  Stm.  564;  sufficient,  because  unaccompanied  bj  the 

Croft  V.  Water  ton,  IS  Sim.  653 ;  Davis  v,  original  will  of  the  deceasPcL 

Chanter,  14  Sim.  212.  See,  also,  Williams  (/)  Skefflngton  v.  White,  1  Hagg.  699  ; 

v.  Allen,  32  Bear.  650.  In  the  Goods  of  Steadman,  2  Hagg.  59. 

{d)  Harris    v.  Milbom,  2    Hagg.    62.  Bat  see  Skefflngton  v.  White,  2  Hagg. 

But  see  In  the  Goods  of  Cnrrey,  5  Notes  626 ;  ante,  477,  478.    See,  also,  In  the 

of  Cas,  54 ;  infra.  Goods  of  Watts,  1  Sw.  &  Tr.  538. 

(e)  In  the  Goods  of  Eenton,  3  Add.  35,  (y)  lu  the  Goods  of  Currey,  5  Notes  of 

where  a  renunciation  was  considered  in-  Cas.  54. 

{h)  Harris  v.  Milbnm,  S  Hagg.  63. 
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was  tben  extracted,  calling  upon  the  daughters  to  show  cause  why 
an  administration  should  not  be  granted  to  a  nominee  of  the  suitor 
in  chancery,  limited  to  substantiate  proceedings  there.  Every  rea- 
sonable effort  was  made  to  serve  the  decree  on  the  daughters,  but 
the  husband  of  one  would  not  permit  access  to  his  wife,  and  would 
give  no  information  as  to  the  other  sister,  whose  residence  could 
not  be  discovered.  In  December,  1827,  the  limited  administra^ 
tion  was  decreed,  and  the  proceedings  in  chancery  were  revived. 
In  Easter  term,  1828,  the  executors,  who  at  last  proved  the  will, 
called  in  the  administration,  on  the  ground  that  the  decree  was 
not  personally  served.  But  the  court,  on  petition,  directed  it  to  be 
redelivered  out,  and  condemned  the  executors  in  costs ;  observing 
that  the  regular  course  *  would  have  been  to  take  probate  cceter- 
orum^  and  if  there  was  any  fear  of  collusion,  the  executors  might 
have  intervened  in  the  chancery  suit. 

.  ^  .  .  Finally,  an  administration  limited  to  the  effects  of  the 

tration  lim-  deceased  in  one  country  or  place  may  be  committed  to 
particular  One  administrator,  and  an  administration  limited  to  those 
^  **^**  in  another  country  or  place  to  another,  (i) 

It  might  happen,  under  the  old  practice,  that  a  man  dying  pos- 
sessed of  goods  in  two  provinces  made  his  will  of  the  goods  only 
in  one  of  them,  and  died  intestate  as  to  the  goods  in  the  other 
province ;  and  in  such  case  administration  might  have  been  granted 
as  to  the  goods  whereof  he  died  intestate,  (k) 

So  a  case  might  occur,  where  a  trustee  died,  leaving  the  whole 
of  his  beneficial  property  in  the  province  of  one  archbishop,  and 
trust  property  in  the  province  of  the  other,  and  his  executors  in 
consequence  declined  to  prove  in  the  latter ;  under  such  circum- 
stances, administration  with  the  will  annexed  might  have  been 
granted  to  the  party  beneficially  entitled  under  the  trust,  limited 
to  his  interest  in  the  trust  property.  (Z)  On  one  occasion  (m) 
administration  was  obtained  in  the  prerogative  court  of  Canter- 
bury, limited  to  assign  a  mortgage  term  in  a  property  situate 
within  the  diocese  of  Bath  and  Wells,  the  will  of  the  deceased 
having  been  originally  proved  in  the  prerogative,  but  the  executor 

(t)  Bac.  Abr.  Executor,  C.  4 ;  Toller,  241 ;  Le  Briton   v.  Le  Quesne,  2   Cas. 

106.  temp.  Lee,  261. 

(k)  Godolph.  pt.  2,  c  30,  B.  5.  See  ante,  (m)  In  the  Goods  of  Powell,  3  Hagg. 

526.  195.    See  Fowler  v,  Richards,  5  Russ.  89. 

{I)  In  the  Goods  of  Ferrier,  1  Hagg. 
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of  his  executor  having  obtained  probate  in  the  diocesan  court  of 
Gloucester,  (n) 

In  a  modem  case,  (<?)  the  original  will  having  been  proved  in 
an  inferior  jurisdiction,  where  the  deceased  died  within  the  prov- 
ince of  Canterbury,  the  prerogative  court  of  that  province  granted 
a  limited  administration  to  assign  a  satisfied  *  term  situate  in  an- 
other of  his  own  dioceses ;  and,  on  the  ground  that  the  grant  of 
the  probate  would  not  be  revoked  by  the  present  one,  nor  the  other 
property  of  the  deceased,  nor  his  representatives,  be  thereby  dis- 
turbed, the  court  refused  to  enforce  a  monition  to  the  inferior 
judge  to  transmit  the  will. 

(n)  See,  also,  In  the  Goods  of  Wells,  2        (o)  Croslej  v.  Archdeacon  of  Sadbnry, 
Bobert.  356.  3  Hagg.  197. 
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•CHAPTER  THE  FOURTH. 

OP  THE   ADMINISTBATION  BOND  TO  THE  OBDINABY. 

In  this  chapter  it  is  proposed  to  consider  the  security  required 
of  an  administrator,  upon  administration  being  committed  to 
him.  (a^) 

(a^)  [In  most  of  the  American  States,  trustee  for  creditors  and  others  interested 

executors,  as  well  as  administrators,  are  in  the  estate,  to  the  extent  of  the  assets 

required  to  give  bonds  for  the  faithfal  dis-  which    came    to    their  joint    possession, 

charge  of  their  duties.    In  Massachusetts,  Ames  J.  in  Ames  v.  Armstrong,  106  Mass. 

"Every  executor,  before  entering  upon  15,19;  Sts.  Mass.  1874,  c.  366;  Hannum 

the  execution  of  his  trust,"  is  required  to  v.  Day,  105  Mass.  39 ;  Green  t;.  Hanbury, 

"  give  bond  with  sufficient  surety  or  sure-  2  Brock.  403  ;  Lidderdale  t;.  Bobinson,  2 

ties  in  snch  sum  as  the  judge  of  the  probate  Brock.  159 ;  Brazier  v,  Clark,  5  Pick.  96 ; 

court  shall  order,  payable  to  said  judge  Boyd  v.  Boyd,  1  Watts,  368;  Towne  v. 

and  his  successor,  with  condition  "  that  he  Ammidown,  20  Pick.  535 ;  Sparhawk  v, 

shall  make  and  return  to  the  probate  court  Baell,  9  Vt.  31 ;  Clarke  v.  State,  6  Gill  ft 

an  inventory  of  the  real  and  personal  es-  J.  288 ;  Little  t;.  Knox,  15  Ala.  576.    And 

tate  of  the  testator,  that  he  shall  "  admin-  they  are  jointly  liable  as  principals  to  in- 

ister  according  to  law,"  and  the  will  of  the  demnify  the  surety  who  has  been  compelled 

testator,  his  personal  estate,  "  and  the  pro-  to  answer  for  the  default  of  one  of  them, 

ceeds  of  all  his  real  estate  that  may  be  Dobyns  v.  McGovem,   15    Missou.  662. 

sold  for  the  payment  of  his  debts  or  lega-  But  a  surety  in  a  joint  administration 

cies/'  &c.  and  render  on  oath  an  account  bond  of  joint  administrators,  is  not  liable 

of  his  administration.    Genl.  Sts.  c  93,  to  one  administrator  for  default  of  the 

§  2.    See  Hall  v.  Cashing,  9  Pick.  395 ;  other.    Haell  v.  Blanchard,  4  Desaus.  21. 

Baldwin  v.  Standish,  7  Cush.  207,  208;  When  two  or  more  are  appointed  execn- 

post,  546,  note  (o).    Executors  must  give  tors,  none  shall  intermeddle  or  act  as  such 

bonds  in  New  Hampshire.    Genl.  Sts.  N.  but  those  who  give  bond  as  prescribed.  Genl. 

H.  c  176,  §§  1,12  ;  Judge  of  Probate  v,  Sts.  Mass.  c.  93,  §  2.    The  represenUUves 

Adams,  49  N.H.  150, 152.  So  in  Alabama,  of  one  joint  executor  are  not  responuble 

Cleveland  v.  Chandler,  3  Stew.  489 ;  and  in  for  the  maladministration  of  the  survivor 

Virginia,  Fairfax  v,  Fairfax,  7  Grattan,  36.  happening  after  the  decease  of  the  former. 

So  in  Connecticut,  Holbrook  v,  Bentley,  32  although  the  co-executors  gave  a  joint  and 

Conn.  502.    So  in  Maine,  Pettingill  v.  Pet-  several  bond  with  sureties  for  the  faithful 

tingill,  60  Maine,  411.    Neither  co-execu-  execution  of  their  duties.    Towne  v.  Am- 

tors  nor  co-administrators  are  required  by  midown,  20  Pick.  535 ;  Braxier  v.  Clark,  5 

law  to  enter  into  a  joint  obligation.    Each  Pick.  96.    But  see  Dobyns  t^.  McGovem, 

may  file  a  separate  bond.   But  if  they  unite  15  Missou.  662.    There  are  certain  cases 

in  a  joint  bond,  its  effect  is  to  make  them  in  which  the  executor  may  be  exempted 

both  liable  to  the  judge  of  probate  as  the  from  giving  a  surety  or  sureties  on  hia 
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The  statute  21  Hen.  8,  c.  5,  s.  3,  directs  the  ordinary  to  grant 
administration,  ^^  taking  surety  of  him  or  them  to  whom  shall  be 

bond;  See  Genl.  Su.  Mass.  c.  93,  §  5;  them    while   the   suspension    continues. 

Wells  L\  Child,  12  Allen,  330 ;  Abercrom-  Morgan  v.  Dodge,  44  N.  H.  255.    A  bond 

bie  V.  Sheldon,  8  Allen,  532 ;  Ames  v.  wiihoot  surety  given  by  an  executor,  and 

Armstrong,   106  Mass.   15;  Bowman  v,  approved  by  the  judge  of  probate,  without 

Woo  ton,  8  B.   Mon.  67  ;  one  of  which  notice  to  creditors,  is  not  such  a  bond  as 

cases  is  where  the  testator  has  ordered  or  is  required  by  the  statutes  of  Massachu- 

requested  such  exemption,  in  respect  of  setts ;   and  the  statute  of  limitations  in 

the  person  named  as  executor ;  but  this  favor  of  executors  will  not  begin  to  run 

request  becomes  inoperative  on  the  failure  from  the  filing  of  such  a  bond.    Aber- 

or  refusal  of  such  person  to  accept  the  crombio  v.  Sheldon,  8  Allen,  532.    When 

trust,  and  has  no  application  to  other  ex-  a  will  has  been  approved  in  the  probate 

ecutors  or  administrators.   Langley  t;.  Har-  court,  and  the  executor  has  given  bond, 

ris,  23  Texas,  664;  Fairfax  v.  Fairfax,  the  bond  is  not  vacated,  but  only  sns- 

7  Grattan,  36.  But  even  in  case  the  testa-  pended  in  its  operation,  by  a  subsequent 
tor  has  requested  exemption  from  giving  appeal  from  the  probate  of  the  will,  during 
bond,  the  court  may  for  cause  require  a  the  pendency  of  the  appeal.  Dunham  v, 
bond  to  be  given.  Clark  v,  Niles,  42  Miss.  Dunham,  16  Gray,  577.  It  is  provided  by 
460  ;  Atwell  v.  Helm,  7  Bush  (Ky.),  504.  statute  in  Massachusette  that  "if  it  ap- 
A  new  bond  may  be  required,  where  the  pears  to  the  judge  that  the  bond  pre- 
original  bond  appears  -to  be  inadequate,  scribed  to  be  given  by  execntors  as  above, 
Genl.  Sts.  Mass.  c.  101,  §  15  ;  Wells  J.  in  is  not  necessary  for  the  protection  of  any 
Hannum  v.  Day,  105  Mass.  38 ;  Gray  C.  J.  person  interested  in  the  estate,  he  may  per- 
in  National  Bank  of  Troy  v.  Stanton,  116  mit  an  executor  who  is  residuary  legatee, 
Mass.  438.  Sureties  in  a  bond  may  be  dis-  instead  of  giving  such  bond,  to  give  bond 
charged  from  responsibility  on  it,  where  it  in  a  sum  and  with  sureties  to  the  satisfac^ 
is  reasonable  and  proper.  Genl.  Sts.  Mass.  tion  of  the  judge,  with  condition  to  pay  all 
c.  101,  §  16.  The  power  to  act  as  execu-  debts  and  legacies  of  the  testator,  and  such 
tor  and  to  administer  the  estate,  is  depend-  sums  as  may  be  allowed  by  the  probate 
ent  on  giving  bond,  where  a  bond  is  re-  court  for  necessaries  to  the  widow  or 
quired  ;  and  this  power  is  suspended  until  minor  children ;  and  in  such  case  the  ex- 
the  bond  is  given.  The  appointment  can-  ecutor  shall  not  be  required  to  return  an 
not  rightfully  be  adjudged  void  because  the  inventory."  Genl.  Sts.  c.  93,  §  3.  See 
bond  is  not  given.  But  a  failure  to  give  Holden  v.  Fletcher,  6  Cush.  239^  237, 238 ; 
the  bond  would  furnish  good  cause  to  re-  Alger  v.  Colwell,  2  Gray,  404 ;  Conant  v, 
voke  the  appointment.  But  a  removal  of  Stratton,  107  Mass.  474.  An  executor 
the  executor  would  not  be  justified  unless  and  residuary  legatee,  by  giving  bond  to 
the  circumstances  indicated  intentional  pay  debts  and  legacies,  conclusively  ad- 
wrong  or  gross  negligence.  Bell  C.  J.  in  mits  assets  sufiicient  to  pay  debts  and  1^- 
Morgan  v.  Dodge,  44  N.  H.  261,  262;  acies.  Colwell  v,  Alger,  5  Gray,  67; 
Wingate  v,  Wooton,  5  Sm.  &  M.  245.  See  Jones  v,  Richardson,  5  Met  247  ;  Clarke 
Parker  C.  J.  in  Picqnet,  appellant,  5  Pick,  v.  Tufts,  5  Pick.  337 ;  Stebbins  v.  Smith, 
76 ;  Hoar  J.  in  Abercrombie  0.  Sheldon,  4  Pick.  97.    See  Duvall  v.  Snowden,  7  Gill 

8  Alien,  532,  534,  535 ;  Baldwin  v.  Stan-  &  J.  430.  As  to  the  risk  of  giving  bond 
dish,  7  Cush.  207.  When  the  administra-  of  this  character,  see  Bell  C.  J.  in  Morgan 
tion  is  suspended  by  the  failure  of  the  ex-  v.  Dodge,  44  N.  H.  262.  As  to  the  effect 
eentor  to  give  the  proper  bonds,  the  claims  of  giving  such  bond,  on  the  admin  istra- 
of  creditors  are  not  barred  by  neglect  to  tion  of  the  estate,  and  in  vesting  the  prop- 
present  them,  or  to  commence  suits  upon  erty  in  the  residuary  legatee,  see  Hej- 
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made  such  commission : "  and  the  statute  22  &  28  Car.  2,  c.  10,  s. 
Bond  to       1,  further  provides,  that  ^^  all  ordinaries,  as  well  as  the 
n^^'      judges  of  the  prerogative  courts  of  Canterbury  and  York 
si™?**"      ^^^  ^^®  *^°^®  being,  as  all  other  ordinaries  and  ecclesias- 
22  ft'ia**'    ^^  judges,  and  every  of  them,  having  power  to  commit 
Car.  2.        administration  of  the  goods  of  persons  dying  intestate, 
shall  and  may  upon  their  respective  granting  and  committing  of 
administrations  of  the  goods  of  persons  dying  intestate,  after  the 
first  day  of  June,  1671,  of  the  respective  person  or  persons  to 
whom  any  administration  is  to  be  committed,  take  sufficient  bonds 
with  two  or  more  able  sureties,  (a)  respect  being  had  to  the  value 
condi-         ^^  ^^^  estate,  in  the  name  of  the  ordinary,  with  the  condi- 
tioned:       tion  in  form  and  manner  following,  mtUatis  mutandis^  viz. 
'^  The  condition  of  this  obligation  is  such,  that  if  the  within- 
to  make  a    bounden,  A.  B.,  administrator  of  all  and  singular  the 
toi7,&c.:    goods,  chattels  and  credits  of  C.  D.,  deceased,  do  make 
or  cause  to  be  made  a  true  and  perfect  inventory  of  all  and  sin- 
dock  V,  Duncan,  43  N.  H.  101,  and  cases    give  bonds  under  the  law  requiring  them  of 
dted.     Co-executors  with  the  residuary    general  administrators.    Ex  parte  Brown, 
legatee  must  in  such  cases  give  the  ordi-    2  Bradf.  Sur.  22.    See  Small  v.  Common- 
nary  bond.   Heydock  v.  Duncan,  43  N.  H.    wealth,  8  Penn.  St.  101.    As  to  Pennsylva- 
95.    When  an  administrator  with  the  will    nia,  see  Johnson's  Appeal,  12  Serg.  &  R. 
annexed  is  residuary  legatee,  he  may  give    317  ;  McKennan's  Appeal,  27  Penn.  St. 
the  bond  above  (h-escribed,  and  with  like    237 ;  Re  Wilson's  Estate,  2  Penn.  St.  325. 
effect  as  though  he  was  named  executor  in    In  Pennsylvania  an  executor  may  be  re- 
the  will,  by  Mass.  st.  1870,  c.  285.    The    quired  to  give  bonds  when  he  has  misman- 
executor,  or  administrator  with  the  will    aged  the  estate,  although  he  may  be  en- 
annexed,  who  is  residuary  legatee,  and,  as    tirely  solvent.  See  McKennan's  Estate,  27 
such,  has  given  bond  to  pay  debts  and  leg-    Penn.  St  326.   If  an  executor  gives  bonds 
acies  as  above,  may  be  required  to  give  a    by  order  of  the  court  of  probate  upon  an 
new  bond  in  a  larger  sum,  as  well  as  any    application  charging  him  with  mismanage- 
other   executor   or   administrator ;    and,    ment  of  the  funds,  the  legatees  acquire  a 
upon  his  refusal  or  neglect  to  do  so,  may    vested  interest  in  the  bond,  the  power  of 
be  removed  from  office  and  an  administra-    the  court  over  it  ceases,  and  it  cannot  be 
tor  de  bonis  non  with  the  will  annexed  ap-    released,  or  another  substituted  in  its  stead, 
pointed.    Gray  C.  J.  in  National  Bank  of  «  without  consent  of  the  legatees.    Common- 
Troy  V.  Stanton,  116  Mass.  438;  Genl.  Sts.    wealth  v.  Rogers,  53  Penn.  St  470.] 
Mass.  c.  101,  §§2, 15, 17.   In  New  York  an        (a)  By  the  practice  of  the  prerogative 
executor  is  not  in  general  required  to  give    court  of  Canterbury,  a  husband,  taking 
bonds,  unless  the  will  require  him  to  do  so.    administration  to  his  deceased  wife,  en- 
Sullivan's  Estate,  1  Tuck.  (N.  Y.)  Sur.  94.    tered  into  bond  with  one  surety.    In  the 
But  there  are  some  exceptions.    See  Wood    Goods  of  Noel,  4  Hagg.  208.     [More  than 
V.  Wood,  4  Paige,  299 ;  Holmes  v.  Cock,  2    one  surety  is  required  to  a  probate  bond  in 
Barb.  Ch.  426;  Mandeville  v,  Mandeville,    New  Hampshire.    Tappan  v.  Tappan,  42 
SPaige,  478;  ante,  237,  note  («).    But  an    N.  H.  400.    See   Bradley   v.  Common- 
administrator  with  the  will  annexed  must    wealth,  31  Penn.  Su  522.] 
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gular  the  goods,  chattels,  and  credits  of  the  said  deceased  which 
have  or  shall  come  to  the  hands,  possession,  or  *  knowledge  of  him 
the  said  A.  B.,  or  into  the  hands  and  possession  of  any  other  per- 
son or  persons  for  him,  and  the  same  so  made  do  exhibit  or  cause 
to  be  exhibited  into  the  registry  of  court,  at  or  before  the 

day  of  next  ensuing : 

^^  And  the  same  goods,  chattels,  and  credits,  and  all  other  the 
eroods,  chattels,  and  credits  of  the  said  deceased  at  the  to  adminiB- 
time  of  his  death,  which,  at  any  time  after,  shall  come  and  truly: 
to  the  hands  or  possession  of  the  said  A.  B.,  or  into  the  hands  and 
possession  of  any  other  person  or  persons  for  him,  do  well  and 
truly  administer  according  to  law. 

"  And  further  do  make,  or  cause  to  be  made,  a  true  and  just 
account  of  his  said  administration  at  or  before  the  to  make  a 

day  of  :  and  all  the  rest  and  residue  of  the  said  j™  a"^ 

goods,  chattels,  and  credits  which  shall  be  found  remain-  h?s^admin- 
ing  upon  the  said  administrator's  account,  the  same  be-  »traUon: 
ing  first  examined  and  allowed  of  by  the  judge  or  judges  for  the 
time  being  of  the  said  court,  shall  deliver  and  pay  unto 

^  .1-1  .  *°  deliver 

such  person  or  persons  respectively  as  the  said  judge  or  and  pay 
judges  by  his  or  their  decree  or  sentence,  pursuant  to  the  as  the 
true  intent  and  meaning  of  this  act,  shall  limit  and  ap-  ippoLt^*^^ 
point :  (a^)  • 

^^  And  if  it  shall  hereafter  appear,  that  any  last  will  and  testa- 
ment was  made  by  the  said  deceased,  and  the  executor 
or  executors  therein  named  do  exhibit  the  same  into  the  liver  the 
said  court,  making  request  to  have  it  allowed  and  ap-  a  will  shall 
proved  accordingly,  if  the  said  A.  B.  within  bounden,  be-  "PP*""- 
ing  thereunto  required,  do  render  and  deliver  the  said  letters  of 
administration  (approbation  of  such  testament  being  first  had  and 
made)  in  the  said  court :  then  this  obligation  to  be  void  aud  of 
none  effect,  or  else  to  remain  in  full  force  and  virtue. 

'*  Which  bonds  are  hereby  declared  and  enacted  to  be  good  to 
all  intents  and  purposes,  and  pleadable  in  any  courts  of  justice." 

But  by  the  80th  section  of  the  court  of  probate  act   Repealed 
(20  &  21  Vict.  c.  77),  so  much  of  the  above  statutes  "  as  probateact, 
requires  *  any  surety,  bond,  or  other  security  to  be  taken  "•  ^* 

(a^)  [See  Jadge  of  Probate  v.  Adams,    Conn.  290,  291 ;  Keeney  v.  Globe  Mill  Co. 
49  N.  H.  150,  152 ;  Judge  of  Probate  v,    39  Conn.  149, 150.] 
Lone,  51  N.  H.  342 ;  Hoagh  v.  Bailey,  32 

[680]     [631] 
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from  a  person  to  whom  administration  ^hall  be  committed,  shall 
be  repealed." 

And  by  sect.  81,  "  Every  person  to  whom  any  grant  of  admin- 
Sect.  81.  istration  shall  be  committed  shall  give  bond  to  the  judge 
whom* ^^  of  the  court  of  probate  to  inure  for  the  benefit  of  the 
Sdm/lSi^  judge  for  the  time  being,  and,  if  the  court  of  probate  or  (in 
^<>n  the  case  of  a  grant  from  a  district  registrar)  the  district 
made  shall  registrar  shall  require,  with  one  or  more  surety  or  sure- 
to  the  ^  ties,  (a*)  conditioned  for  duly  collecting,  getting  in,  and 
Jttdge.  administering  the  personal  estate  of  the  deceased,  which 
bond  shall  be  in  such  form  as  the  judge  shall  from  time  to  time  by 
any  general  or  special  order  direct ;  (a^)  provided,  that  it  shall  not 
be  necessary  for  the  solicitor  for  the  affairs  of  the  treasury  or  the 
solicitor  of  the  duchy  of  Lancaster  applying  for  or  obtaining  ad- 
ministration to  the  use  and  benefit  of  her  majesty  to  give  any 
such  bond  as  aforesaid."  (5) 

By  sect.  82,  ^^  Such  bond  shall  be  in  a  penalty  of  double  the 
Sect.  82.       amount  under  which  the  estate  and  effects  of  the  de- 

Penalty  o**  ,     ,     ,,   , 

bond.  ceased  shall  be  sworn,  unless  the  court  or  district  regis- 

trar, as  the  case  may  be,  shall  in  any  case  think  fit  to  direct  the 
same  to  be  reduced,  (c)  in  which  case  it  shall  be  lawful  for  the 
court  or  district  registrar  so  to  do  ;  and  the  court  or  district  regis- 
trar may  also^  direct  that  more  bonds  than  one  shall  be  given,  (<J) 
so  as  to  limit  the  liability  of  any  surety  to  such  amount  as  the 
court  or  district  registrar  shall  think  reasonable."  (d^) 

*  By  sect.  83,  "  The  court  may,  on  application,  made  on  mo- 

(a<)  [See  ante,  529,  note  (a).]  Sw.  &  Tr.  173;  In  the  Goods  of  Powis, 

(a^)  [No  bond,  required  to  be  given  to  34  L.  J.,  P.  M.  &  A.  55,  as  to  the  exercise 

the  judge  of  the  probate  coort,  or  filed  in  of  the  discretion  of  the  court  in  this  Te> 

the  probate  office  in  Massachusetts,  will  spect;  [Atkinson  v.  Christian,  3  Grattan, 

be  sufficient,  unless  examined   and   ap-  448.] 

proved*  by  the  judge,  and  his  approval  {d)  See  In  the  Goods  of  Weir,  1  Sw.  ft 

thereof  under  his  official  signature  is  writ-  Tr.  506,  where  a  sum  of  money  had  been 

ten  thereon.    Genl.  Sts.  c  101,  §  12.    So*  received  by  the  administrator  which  made 

in  Maine,  Mathews  v.  Patterson,  42  Maine,  it  necessary  to  re-swear  the  amount  for 

257 ;  Austin  v.  Austin,  50  Maine,  74.    It  which  administration  was  taken  out,  and 

seems  to  be  otherwise  in  Missouri,  James  the  court,  under  this  section,  directed  an 

V.  Dixon,  21  Missou.  538.]  additional   bond,  which  would,  together 

(6)  See  Stat.  15  Vict,  c  3;  ant*,  434.  with    the   original   one,  be    double    the 

(c)  See  In  the  Goods  of  Gent,  1  Sw.  &  amount  under  which  the  estate  was  to  be 

Tr.  54 ;  In  the  Goods  of  Stackpoole,  2  re-sworn. 

Sw.  &  Tr.  316 ;  In  the  Goods  ofFozard,  3  {d^)  [See  post,  546,  note  (o).] 

[682] 


OH.  IV.]  OF  THE  ADMINISTRATION  BOND.  593 

tion  or  petition  in  a  summary  way,  (e)  and  on  being  satisfied 
that  the  condition  of  any  such  bond  has  been  broken,   Sect.  83. 
order  one  of   the  registrars  of  the  court  to  assign  the  court  to 
same  to  some  person  to  be  named  in  such  order,  and  such   bond? 
person,  his  executors  or  administrators,  shall  thereupon  be  entitled 
to  sue  on  the  said  bond,  in  his  own  name,  both  at  law  and  in 
equity,  as  if  the  same  had  been  originally  given  to  him  instead  of 
to  the  judge  of  the  court,  and  shall  be  entitled  to  recover  thereon 
as  trustee  for  all  persons  interested  the  full  amount  recoverable 
in  respect  of  any  breach  of  the  condition  of  the  said  bond." 

The  form  of  the  bond  required  by  the  rule  (P.  R.  form  No.  16), 
made  in  purauance  of  the  81st  section,  is  as  follows  :  (e^) 

^^  Know  all  men  by  these  presents,  that  we,  A.  B.  bond  mAde 
of  C.  D.  of  and  E.  F.  of  are  jointly  Jin^"3°' 

and  severally  bound  unto  G.  H.  the  judge  of  her  maj-  ^^"^  *®^ 
esty's  court  of  probate,  in  the  sum  of  pounds  of  good 

and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said 
G.  H.  or  to  the  judge  of  the  said  court  for  the  time  being, 
for  which  payment  well  and  truly  to  be  made,  we  bind  ourselves 
and  of  us  for  the  whole,  our  heirs,  executors,  and  adminis- 

trators firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
the  day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

"The  condition  of  this  obligation  is  such,  that  if  the  above 
named  A.  B.  [or  K.  B.  wife  of  the  above  named  A.  B.],  the  [a« 
the  case  may  5e]  of  I.  J.  late  of  deceased,  who  died  on  the 

day  of  and  the  intended  administrator  of  all 

and  singular  the  personal  estate  and  effects  of  the  said  deceased 
do,  when  lawfully  called  on  in  that  behalf,  make  or  cause 
to  be  made  a  true  and  perfect  inventory  of  all  and  singular  the 
personal  estate  and  effects  of  the  said  deceased  which  have 

or  shall  come  to  hands,  possession,  *or  knowledge,  or  into  the 

hands  and  possession  of  any  other  person,  for  ,  and  the  same 

so  made  do  exhibit  or  cause  to  be  exhibited  into  the  principal 
registry  of  her  majesty's  court  of  probate,  whenever  required  by 

(e)  See  In  the  Goods  of  Jones,  3  Sw.  &  3S1 ;   Small  v.  Commonwealth,  8  Penn. 

Tr.  28 ;  Baker  v.  Brooks,  lb.  32.  St.  101 ;  ante,  470,  note  (i^)  \  for  an  ad- 

(e^)  [As  to  the  form  of  bond  for  an  ad-  ministrator  de  bonis  non,  Hartzell  v.  Com- 

ministrator  with   the  will   annexed,  see  monwealth,  42  Penn.  St.  453.    See  Farley 

Judge  of  Probate  v.  Claggett,  36  N.  H.  p.  McConneli,  7  Lansing,  428.] 
VOL.  I.                     88  [633] 
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law  so  to  doj  and  the  same  personal  estate  and  effects,  and  all 
other  the  personal  estate  and  effects  of  the  said  deceased  at  the 
time  of  death,  which  at  any  time  after  shall  come  to  the 

hands  or  possession  of  the  said  or  into  the  hands  or  posses- 

sion of  any  other  person  or  persons  for  ,  xio  well  and  truly 

administer  according  to  law  (that  is  to  say),  do  pay  the  debts 
which  did  owe  at  decease,  and  farther  do  make  or 

cause  to  be  made  a  just  and  true  account  of  said  administra- 

tion whenever  required  by  law  so  to  do  ;  and  all  the  rest  and  resi- 
due of  the  said  personal  estate  and  effects  do  deliver  and  pay  unto 
such  person  or  persons  as  shall  be  entitled  thereto  under  the  act  of 
parliament,  intituled  ^^  An  act  for  the  better  settling  of  intestates' 
estates;"  and  if  it  shall  hereafter  appear  that  any  last  will  and 
testament  was  made  by  the  said  deceased,  and  the  executor  or  ex- 
ecutors or  other  persons  therein  named  do  exhibit  the  same  into 
the  said  court,  making  request  to  have  it  allowed  and  approved 
accordingly,  if  the  said  being  thereunto  required,  do  ren- 

der and  deliver  the  said  letters  of  administration  (approbation  of 
such  testament  being  first  had  and  made)  in  the  said  court,  (e^) 
then  this  obligation  to  be  void  and  of  none  effect,  or  else  to  remain 
in  full  force  and  virtue,  (e')  "  A.  B.  (l.  8.) 

"  C.  D.  (L.  8.) 
"  E.  F.  (L.  8.) 

(e^)  [See  Hunt  v.  Hamilton,  9  Dana,  person  appointed  administrator,  before  re- 

90.]  ceiying  his  letters  of  administration,  shall 

(«')  [In  Massachusetts  "  every  adminis-  give  bonds  with  sureties  for  the  faithfal 

trator,  before  entering  upon  the  execution  performance  of  the  trust ;  in  some  states 

of  his  trust,"  is  required  to  *'  give  bond,  the  bond  is  to  be  taken  in  the  name  of  the 

with  sufficient  sureties  in  such  sum  as  the  state,  in  others  in  the  name  of  the  judge 

judge  of  the  probate  court  shall  order,  of  probate,  or  of  the  probate  court.    See 

payable  to  said  judge  and  his  successors  Miltenbei^ger  v.  Commonwealth,  14  Penn. 

with  conditions"  substantially  like  those  St.  71 ;  Johnson  v.  Fnqnay,  1  Dana,  514; 

stated  in  the  text,  with  the  addition  that  Judge  of  Probate  v.  Adams,  49  N.  H.  150, 

the  administrator  shall  inventory  the  real  152;  2  R.  S.  of  N.  T.  71,  §  42;  State 

estate  of  the  deceased,  and  administer  the  v.  Cox,  2  H.  &  Gill,  279.    The  office  of 

proceeds  of  all  his  real  estate  that  may  be  administrator  is  not  filled  until  the  bond 

sold  for  the  payment  of  his  debts,  and  ren-  is  given.    Feltz  v.  Clark,  4  Humph.  79; 

der  his  administration  account  on  oath.  O'Neal  o.  Tisdale,  12  Texas,  40.    But  the 

Qenl.  Sts.  c.  94,  §  2.    See  Henshaw  v,  failure  ef  the  administrator  to  give  bond 

Blood,  1  Mass.  85;  Bennett  v,  Overing,  does  not  render  the  grant  of  administration 

16  Gray,  267  ;  Picqnet,  appellant,  5  Pick,  absolutely  void.    Ex  parte  Maxwell,  37 

65 ;  Judge  of  Probate  v.  Adams,  49  N.  H.  Ala.  262 ;  Cameron  v.  Cameron,  15  Wis. 

163.    It  is  generally  required  by  the  stat-  1.    As  to  the  effect  of  deviations  from  the 

ntes  of  all  the  American  States,  that  a  prescribed  form  of  bond,  see  Walker  v. 
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Signed,  sealed,  and  delivered  by  the  within  named  A.  B.,  C. 
D.f  and  £.  F.,  in  the  presence  of 

"  O.  P.,  a  clerk  in  the  principal  registry  of  her 
majesty's  court  of  probate, 

[Or  a  commissioner]." 
In  the  case  of  Sandrey  v.  Michell,  (/)  the  court  of  *  queen's 
bench  appears  to  have  been  of  opinion  that  the  court  of  J*^J^*2 
probate  act  has  made  no  alteration  in  the  law  beyond  old  law : 
this,  that  it  enables  a  creditor  on  having  the  bond  assigned  to  him, 
to  sue  in  his  own  name.     It  is,  therefore,  deemed  expedient  to 
exhibit  at  large  the  practice  as  established  under  the  old  law. 
But  it  must  be  observed  that  the  condition  of  the  bond,  accord- 
ing to  the  new  form  prescribed  by  the  court,  under  the  stat.  20 
&  21  Vict.  c.  77,  s.  81,  difiEers  in  several  material  respects,  which 


Crosland,  S  Rich.  Eq.  23 ;  Roberts  v.  ties  is  sufficient  Kirby  v.  Turner,  Hopk. 
Calvin,  3  GratUn,  358 ;  Williamson  v.  309.  In  Pennsylvania  two  or  more  sure- 
Williamson,  3  Sm.  &  M.  715  ;  Luster  v.  ties  are  required  to  an  administration  bond 
MiddlecofT,  8  Grattan,  54 ;  Cohea  v.  State,  by  statute,  and  it  has  been  decided  that  an 
34  Miss.  179;  Small  v.  Commonwealth,  8  administration  bond  in  which  there  is  but 
Penn.  St.  101 ;  The  Ordinary  v.  Cooley,  one  surety  is  ipso  facto  void.  M'Williams 
80  N.  J.  (Law)  1 79 ;  Carrol  u.  Connet,  2  J,  v.  Hopkins,  4  Rawle,  382.  But  see  MearB 
J.  Marsh.  195;  Mears  r.  Commonwealth,  v.  Commonwealth,  8  Watts,  225.  See, 
8  Watts,  223 ;  Cowlinj^  v.  Justices,  6  Rand,  also,  Bradley  v.  Commonwealth,  31  Penn. 
349;  Frazier  r.  Frazier,  2  Leigh,  242;  St.  522.  The  statute  of  Pennsylvania  also 
Morrow  v.  Peyton,  8  Leigh,  54.  A  pro-  provides  that  letters  of  administration 
bate  bond  executed  by  a  principal  and  shall  be  void,  and  the  register  granting 
two  sureties,  was  altered  by  increasing  the  the  same  liable  for  all  damages,  in  cases 
penal  sum  with  the  consent  of  the  princi-  where  they  are  issued  without  bond  and 
pal  but  without  the  knowledge  of  the  sure-  sureties.  Act  March  15,  1832,  §  27. 
ties,  and  \vas  then  executed  by  two  addi-  More  than  one  surety  is  required  to  a 
tional  sureties,  who  did  not  know  of  the  probate  bond  in  New  Hampshire.  Tap- 
alteration,  and  was  approved  by  the  judge  pan  v,  Tappan,  24  N.  H.  400.  If  one  of 
of  probate ;  the  bond  was  held  to  be  bind-  two  administrators,  who  have  executed  a 
ing  on  the  principal  but  not  on  the  sure-  joint  administration  bond,  commits  a  de- 
ties ;  not  binding  on  the  first  two  because  voitavit,  the  other  is  chargeable  only  as 
the  alteration  had  discharged  them,  and  surety  and  pari  passu  with  the  other  sure- 
not  binding  on  the  last  two,  because  they  ties  in  the  bond.  Morrow  v,  Peyton,  8 
had  signed  upon  the  understanding  that  Leigh,  54.  As  to  the  sureties  in  such  a 
they  were  bound  only  with  the  first  two.  bond,  they  are  not  liable  to  one  adminis- 
Howe  V.  Peabody,  2  Gray,  556.  An  ad-  trator  for  the  default  of  the  other.  Hoell 
ministration  bond,  executed  by  sureties,  v.  Blanchard,  4  Desaus.  21.  An  insolvent 
bnt  not  by  the  administrator,  is  not  bind-  administrator  may  recover  against  his  own 
ing  on  the  sureties.  Wood  v,  Waahbume,  sureties  for  the  benefit  of  the  creditors  of 
2  Pick.  24.  When  there  are  several  ad-  the  estate.  Anon,  cited  by  Gibson  C.  J. 
ministrators,  one  joint  and  several  bond  in  Wolflnger  v.  Forsman,  6  Penn.  St.  294.] 
executed  by  all  of  them  with  proper  sure-  (/)  3  B.  &  S.  405. 
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there  will  be  occasion  to  point  out,  (^)  from  the  condition  of  the 
bond  given  under  the  statute  of  Charles. 

If  the  bond  given  to  the  ordinary  under  the  statute  of  Charles 
Appiica-  had  been  forfeited,  the  ecclesiastical  court,  under  the  old 
court^in  law,  must  have  been  prayed,  at  the  instance  of  the  par- 
h^nl  bd*?|  *i®8  desirous  of  putting  the  bond  in  suit  in  a  court  of 
put  in  suit:  law,  (j^)  to  Order  the  bond  "  to  be  attended  with  "  for 
that  purpose.  (^2) 

ig)  Post,  540,  note  (e) ;  lb.  note  (g) ;  §  24.    Provision  is  also  made  that  every 

Sandrej  t;.  Michell,  potty  541.  suit  on  an  administration  bond  shall  be 

{g^)  [As  to  the  interest  which  entitles  a  brought  in  the  supreme  judicial  court  held 

person  to  put  the  bond  in  suit,  see  Dun-  for  the  county  in  which  the  bond  is  taken, 

nell  V.  The  Municipal  Court  of  the  City  of  and  the  mode  in  which,  and  the  uses  for 

Providence,  9  R.  I.  189,  in  which  it  is  held  which,  the  execution  shall  be  awarded  are 

that  sureties  on  an  executor's  bond  have  minutely  prescribed.  §  28.  See  Conant  v, 

no  interest  in  the  estate  which  entitles  Stratton,  107  Mass.  474  ;  Judge  of  Probate 

them  to  bring  suit  on  it  upon  the  failure  v.  Lane,  51  N.  H.  342.    A  remedy  is  also 

of  the  executor  to  perform  its  condition.]  provided  for  a  new  breach  of  the  condition 

(g^)  [In  MaasAchusetts  the  bond  given  of  the  bond,  or  a  claim  for  further  damages, 
by  executors  or  administrators  for  the  dis-  by  a  writ  oi  scire  facias  on  the  original  judg^ 
charge  of  their  trust  may  be  put  in  suit  by  ment.  §  30.  The  cases  named  in  §§  19, 
any  creditor  of  the  deceased  for  bis  own  20,  and  21  above,  are  the  only  cases  in  which 
benefit,  when  he  has  recovered  judgment  the  probate  bond  may  be  sued  by  a  person 
for  his  debt  against  the  executors  or  ad-  for  his  own  benefit  without  applying  to 
ministrators,  and  they  have  neglected  upon  the  judge  of  probate  for  his  consent.  See 
demand  made  by  the  creditor  to  pay  the  Newcomb  v.  Williams,  9  Met.  536,  537 ; 
same,  or  show  sufficient  goods  or  estate  of  Fay  v.  Taylor,  2  Qray,  154, 158;  Robbins 
the  deceased  to  be  taken  on  execution  for  v.  Hay  ward,  16  Mass.  524 ;  Loring  v. 
that  purpose.  Genl.  Sts.  c  101,  §  19.  See  Kendall,  1  Gray,  305,  316.  The  provisions 
Paine  v.  Stone,  10  Pick.  75 ;  Coffin  v.  of  the  Massachusetts  statutes  respecting 
Jones,  5  Pick.  61.  If  the  estate  is  insol-  executors'  and  administrators'  bonds  are 
vent,  a  suit  on  the  bond  may  be  brought  summarized  and  commented  on  by  Shaw 
by  a  creditor,  when  the  amount  due  to  C.  J.  in  Loring  v.  Kendall,  1  Gray,  305, 
him  has  been  ascertained  by  the  decree  of  312,  313,  where  he  says,  "  A  probate  bond, 
distribution,  if  the  executor  or  adminis-  under  the  law  of  Massachusetts,  is  a  secn- 
trator  neglects  to  pay  the  same  when  de-  rity  and  obligation,  of  a  peculiar  character, 
manded.  §  20.  So  a  suit  may  be  so  given  by  an  officer  charged  by  law  with  a 
brought  by  a  person  who  is  next  of  kin,  duty  and  trust  of  a  various  and  miscella- 
to  receive  his  share  of  the  personal  estate,  neous  character,  usually  given  in  a  round 
upon  neglect  after  demand.  §  21.  When  sum,  with  condition  to  perform  the  duties 
it  appears  to  the  probate  court,  on  the  rep-  of  such  trust.  This  condition,  though  ex- 
resentation  of  any  person  interested  in  an  pressed  in  few  words,  from  its  very  gener- 
estate,  that  the  executor  or  administrator  ality  embraces  a  variety  of  acts,  to  con- 
has  failed  to  perform  his  duty  in  any  other  tinue  for  a  series  of  years,  in  which  a 
particular,  the  court  may  authorise  any  great  variety  of  persons  may  have  interests, 
creditor,  next  of  kin,  legatee,  or  other  per-  as  creditors,  legatees,  distributees,  annul- 
son  aggrieved  by  such  maladministration  tants,  wards,  minors,  married  women,  and 
to  bring  an  action  on  the  bond.  §  22.  So  others.  It  is  given  to  the  jndge  of  pro- 
the  register  of  probate  may  authorize  suit,  bate,  not  in  his  personal,  but  in  his  official 
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In  the  modern  case  of  the  Archbishop  of  Canterbury  v.  Tubb,  (K) 
an  attempt  was  made  to  put  the  bond  in  suit,  without  having  ob- 

capacity,  as  trustee  for  all  persons  benefl-  decision,  withoat  application  to  the  judge 
cially  interested,  and  on  his  decease   it  of  probate.    In  all  other  cases,  application 
passes  to  his  successors  in  office,  not  to  his  is  to  be  made  by  a  party  interested,  to  the 
personal  representatives.    It  is  obviously,  judge  of  probate,  for  leave  to  sue  the  bond ; 
therefore,  acontinuing  obligation,  of  which  if  granted,  such    applicant  indorses  the 
there    may    be    various    and    successive  writ,  and  becomes  personally  liable  for 
breaches.    When  put  in  suit,  it  mast  be  in  costs  if  he  fail  in  the  suit.    The  suit  must 
the  name  of  the  judge  of  probate ;  one  judg-  be  brought  originally  in  the  supreme  judi- 
ment  is  rendered  for  the  entire  penalty,  cial  court,  and  in  the  same  county,  in  the 
and  execution  may  be  awarded  according  probate  court  of  which,  the  bond  is  taken, 
to    circamstances,  and    upon    particular  Either,  then,  the  bond  before  suit,  or  the 
breaches  averred  and  proved,  in  favor  of  judgment  for  the  penalty  rendered  after- 
certain  individuals,  as  judgment  creditors,  wards,  stands  open  and  accessible  to  all 
creditors  whose  debts  have  been  allowed  persons,  for  whose  benefit  the  law  directs 
under  a  commission  of  insolvency  and  it  to  be  taken,  and  for  whom  it  is  to  stand 
payment  of  a  dividend  decreed  thereon,  or  for  a  security.    Each  of  such  parties  may 
distributees  whose  claims-  are  ascertained  have  a  writ  of  scire  fadcu  in  his  own  name, 
by  a  probate  decree  of  distribution,  or  in  to  recover  part  of  said  penal  sum  to  his 
favor  of  the  judge  of  probate  himself,  for  own  use.    Such  a  bond,  therefore,  has 
the  general  benefit.    In  case  these  various  very  few  of  the  characteristics  of  a  writing 
awards  of  execution  do  not  exhaust  the  obligatory  at  common  law,  either  as  to 
whole  penalty,  the  judgment  for  the  resi-  parties,  legal  operation,  or  remedies,  the 
due  stands  as  a  security  for  any  other  objects  to  be  obtained,  or  the  mode  of  ob- 
breach,  which  may  at  any  time  afterwards  taining  them."    P.  316.    See  Newcomb 
occur,  to  be  sued  for  by  a  scire  facias,  v.  Williams,  9  MeL  525  ;  Bennett  v.  Bus- 
either  for  the  benefit  of  a  party  entitled  sell,  2  Allen,  537,  538-540.    Such  a  bond 
to  claim  in    his  own  right,  or  by  the  is  not    provable   in    bankruptcy  against 
judge  of  probate,  as  trustee  for  others,  one  of  the  sureties  before  a  breach  of  the 
The  administrator  himself  may  be  subject  condition  of  the  bond;  nor,  it  seems,  be- 
to  various  suits,  by  action  or  scire  facias;  fore  judgment  in  an  action  brought  for 
but  the  only  liability  of  the  surety  is  on  such  breach.    Loring  v.  Kendall,  supra. 
the  bond,  and  the  only  cause  of  action  The  leave  of  the  judge  of   probate    to 
upon  that  liability  is  the  action  to  be  com-  bring  an  action  on  the  bond  of  an  ez- 
menced  and  prosecuted  in  the  name  of  the  ecutor  or  administrator,  under  §  22  above 
judge  of  probate."    "We  have  already  stated,  can   be  granted   only  by  decree 
said  that  a  probate  bond  is  an  obligation  in  writing.    Fay  v.  Rogers,  2  Gray,  175. 
of  a  peculiar  character.    We  may  add,  it  See  Bobbins  v.  Hayward,  16  Mass.  524 ; 
is  not  only  provided  for  by  the  statute,  Jones,  appellant,  8  Pick.  121 ;  Ames  J.  in 
but  its  legal  effect,  the  mode  in  which  it  is  Chapin  r.  Waters,  110  Mass.  195,  197; 
to  be  used  and  prosecuted,  the  rights  of  Bichardson  v,  Oakman,  15  Gray,  57,  58 ; 
parties  to  be  secured  by  it,  are  all  regu-  Munroe  v.  Holmes,   13  Allen,  109 ;    S. 
lated  by  the  statute.    It  is  filed  in  the  pro-  C.  9  Allen,  244 ;  Bennett  v.  Bussell,  S 
bate  office  for  the  benefit  of  all  persons  Allen,  537,  539 ;  Newcomb  v.  Goss,  1  Met. 
interested ;  suits  may  be  brought  upon  it  333 ;  Bichardson  v.  Hazel  ton,  101  Mass. 
by  certain  creditors  and  distributees,  whose  108;  Bradley  J.  in  Beall  v.  New  Mexico, 
claims  have  been  liquidated  by  judicial  16  Wallace,  535,  543.    In  Judge  of  Pro- 

(A)  3  Bing.  N.  C.  769. 
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tained  any  such  order  from  the  ecclesiastical  court.     An  action 
was  commenced  in  the  common  pleas,  on  an  administration  bond, 

bate  V.  Adams,  49  N.  H.  150,  it  was  held  70 ;  Groton  v.  Tallman,  27  Maine,  68 ; 
that  no  action  founded  upon  the  probate  People  r.  Guild,  4  Denio,  551 ;  Matter  of 
bond  of  an   executor  or   administrator,  Webster,  1  Halst  Ch.  89 ;  Porter  v.  State, 
prosecuted  for  the  benefit  of  a  legatee,  or  4  £ng.  226 ;  State  v.  Ritter,  4  Eng.  244  ; 
the  heirs-at-law,  lies  until  after  a  decree  Perkins  v.  Moore,  16  Ala.  9;  Gordon  v. 
of  distribution  by  the  probate  court,  unless  State,  6  Eng.  12;  Justices  &c.  v.  Sloan, 
the  executor  or   administrator   has    ex-  7  Greo.  31 ;  Glenn  v,  Conner,  Harp.  Ch. 
pressly  admitted  the  claim  to  be  due.    See  367 ;  Thompson  v.  Searcj,  6  Porter,  393 ; 
Coffin  t;.  Jones,  5  Pick.  61 ;  Judge  of  Pro-  Potter  v.  Cummings,  18  Maine,  55 ;  Ter- 
bate  V,  Briggs,  5  N.  H.  68 ;  Probate  Court  ritory  of  Florida  v.  Bedding,  1  Florida, 
tf.  Van  Duzen,   13  Vt.   135 ;  Adams  v.  242 ;  County  Court  v.  Price,  6  Ala.  36 ; 
Adams,  16  Vt  228;  French  v.  Winsor,  Eaton  v.  Benefield,  2  Blackf.  52 ;  Dinkins 
24  Vt.  402  ;  Judge  of  Probate  v.  Lane,  51  v.  Bailey,  23  Miss.  284  ;    Thornton    r. 
N.  H.  342  ;  Judge  of  Probate  v.  Locke,  6  Glover,  25  Miss.  132 ;  Ohio  v.  Cutting,  3 
N.    H.  396 ;    Williams    v.   Gushing,  34  Ohio  St.  1 ;  Commonwealth  v.  Molts,  10 
Maine,  372;  Jones  t;.  Anderson,  4  Mc-  Penn.    St    527;    Jones    v.  Anderson,  4 
Cord,  113;  Gordon  v.  Justices  of  Freder-  McCord,  113;  Beasley  v.  Mott,  12  Rich, 
ick,  1  Munf.  1 ;  Perkins  v.  Perkins,  46  N.  (Law.)  354 ;  Taylor  v,  Stewart,  5  Call, 
H.  110;  Beall  t;.  New  Mexico,  16  Wallace,  520;  Davant  t;.  Pope,  6  Rich.  (S.  Car.) 
535 ;  Judge  of  Probate  v.  Emery,  6  N.  H.  247.    But  a  residuary  legatee  may  main- 
141 ;  posty  540,  note   (g).    The  non-pay-  tain  a  suit  on   the  probate  bond  without 
ment  of  a  debt  by  an  administrator  is  not  having  fixed  the  amount  due  him  by  judg- 
such  a  breach  of  the  condition  of  his  ad-  ment    Williams  o.  Gushing,  34  Maine, 
ministration  bond  as  will  enable  the  cred-  370.    It  was,  however,  held  otherwise  in 
itor  to  sue  and  recover  his  debt  without  Jones  v.  Irving,  1  Cushm.  361.    Sec  Fogg 
a  previous  suit  and  judgment,  fixing  the  v,  Perkins,  19  N.  H.  101.    In  North  Car- 
administrator  with  a  </«t;a«fam't  Common-  olina  it  has  been  held,  that  an  action 
wealth  v.  Evans,  1  Watts,  37 ;  Common-  can  be  maintained  on  an  administration 
wealth  V.  Wenrick,  8  Watts,  60;  Myers  bond  against  the  sureties,  before  judgment 
V.  Fritz,  4  Penn.  St  347 ;  Commonwealth  against  the  administrator.  Court  v.  Moore^ 
V,  Moltz,  10  Penn.  St.  533.     See  Ordi-  2  Murph.  22;  Smith  v.  Fagan,  2  Dev. 
nary  v.  Hunt,  1  McMullan,  380.    All  that  292.    So  in  Kentucky,  Hobbs  v.  Middle- 
is  necessary  to  entitle  a  creditor,  legatee,  ton,  1  J.  J.  Marsh.  176.    So  in  South 
or  distributee  to  maintain  an  action  on  Carolina,  Ordinary  v.  Hunt,  1  McMullan, 
an  administration  bond  is,  that  the  amount  380 ;  but  in  the  case  of  a  creditor  the  debt 
due  to  the  claimant  should  have  been  must  be  ascertained.    Ordinary  r.  Jones, 
fixed  by  a  judgment  at  law,  or  a  decree  of  4  McCord,  113  ;  Ordinary  v.  Hunt,  tupra, 
the  probate  court    It  is  not  a  prerequi-  In  Pennsylvania  the  sureties  in  an  ad- 
site  that  the  administrator  should  have  ministration  bond  are  liable  only  for  the 
been    driven   to   insolvency.     Common-  .  administration  of  the  goods,  &c.  of  the  in- 
wealth  V,  Stub,  1  Jones,  150.    See  Hazen  testate,  which  were  such  at  the  time  of 
V.  Dnrling,  2  N.  J.  (Eq.)   133.     There  his  death.    Reed  v.  Commonwealth,  11 
must  be  a  judgment  or  decree  fixing  the  Serg.  &  R.  441.    They  are  not  liable  for 
amount  of  the  particular  claim  and  the  the  proceeds  of  real  estate  sold  by  the  ad- 
liability  of  the  executor  or  administrator,  ministrator,  or  upon  a  judgment  confessed 
Commonwealth  v.  State,  supra ,'  Myers  V.  by    him;    althougli    such    proceeds   are 
Fritz,  4  Penn.  St.  346;  Judge  of  Madison  brought  into  the  administration  account; 
County  Court  v,  Looney,  2  Stew.  &  Port  Reed  t;.  Commonwealth,  11  Serg.  &  R. 
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by  a  creditor  of  an  intestate,  in  the  name  of  the  archbishop  ;  and 
the  declaration  having  made  profert  of  the  bond  in  the  usual  way, 

441 ;  Commonwealth  p.  Gilson,  8  Watts,  v.  Currier,  36  N.  H.  200 ;  Perkins  v,  Per- 
214;  Commonwealth  w.  Hilgert,  55  Penn.  kins,  46  N.  H.  110,  112;  Hutcherson  i;. 
St.  236 ;  nor  for  the  proceeds  of  the  real  Pigg,  8  Grattan,  220 ;  Wills  i;,  Dunn,  A 
estate,  sold  bj  order  of  the  orphans' court,.  Grattan,  384;  Thornton  v.  Fitzhugh,  4 
for  the  payment  of  the  debts  of  the  intes-  Leigh,  209 ;  Morrow  v.  Peyton,  8  Leigh, 
tate.  Beale  V.  Commonwealth,  17  Serg.  54;  Powell  v.  White,  11  Leigh,  309; 
ft  R.  392 ;  Commonwealth  ».  Hilgert,  55  Brown  v.  Glasscock,  1  Rob.  (Va.)  461  ; 
Penn.  St.  236.  But  the  administrator  de  Kimball  v,  Sumner,  52  Maine,  307,  and 
bonis  non  cum  iestamento  annexo  and  his  cases ;  Oldham  v.  Collins,  4  J.  J.  Marsh, 
sureties  are  liable,  and  may  be  sued  on  49;  Slaughter  v.  Froman,  2  Monr.  95; 
their  bond  for  the  proceeds  of  sale  of  tes-  Brown  o.  Brown,  2  Harr.  (Del.)  5  ;  Allen 
tator's  land  ordered  by  the  will.  Zeigler  v.  Burton,  1  McMuUan  (S.  Car.),  249; 
V.  Sprenkle,  7  Watts  &S.  178;  Common-  Hartz's  Appeal,  2  Grant  Cas.  83  ;  or  if 
wealth  17.  Forney,  3  Watts  &  S.  356 ;  the  assets  do  not  legally  come  to  the  hands 
post,  654,  note  (w^).  See  Governor  &c.  of  the  administrator ;  Ennis  v.  Smith,  14 
V.  Chouteau,  1  Missou.  731.  In  ViTginia  How.  (U.  S.)  400-416;  even  though  the 
the  sureties  of  an  executor  are  not  re-  administrator  charges  himself  with  the  re- 
sponsible for  the  proceeds  of  land  sold  ceipt  of  them.  Harkcr  v,  Irick,  2  Stockt. 
by  him  under  the  will.  Jones  v.  Hob-  (N.  J.)  269  ;  McCampbell  v.  Gilbert,  6  J. 
son,  2  Rand.  483 ;  Burnett  r.  Harwell,  2  J.  Marsh.  592 ;  Fletcher  v.  Weir,  1  Dana, 
Leigh,  89.  See  Reno  v.  Tyson,  24  Ind.  345.  But  in  Missouri  the  sureties  of  an 
56.  In  Massachusetts  the  administra-  administrator  are  liable  for  the  misappli- 
tor's  bond  covers  the  administration  "  of  cation  of  rents  and  profits  of  land  received 
the  proceeds  of  all  the  real  estate  of  the  by  him.  Strong  v.  Wilkinson,  14  Missou. 
intestate  that  may  be  sold  for  the  payment  116.  The  decree  of  the  orphans'  court  in 
of  his  debts."  Ante,  533,  note  {^) ;  Genl.  Alabama,  against  an  executor  or  adminis- 
Sts.  c.  94,  §  2.  And  in  the  same  state,  trator  in  final  settlement,  in  the  absence 
the  executor's  bond  covers  "  the  proceeds  of  fraud,  is  conclusive,  both  as  to  him  and 
of  all  the  real  estate  of  the  testator  that  his  sureties.  Perkins  v.  Moore,  16  Ala. 
may  be  sold  for  the  payment  of  his  debts  9 ;  Lamkin  v,  Heyer,  19  Ala.  228 ;  Watts 
or  legacies.''  Genl.  Sts.  c.  93,  §  2  ;  ante,  v.  Gale,  20  Ala.  817  ;  Williamson  v.  How- 
529,  note  (a^);  Wells  J.  in  Hannum  v.  ell,  4  Ala.  693;  Raglan  v.  Calhoun,  36 
Day,  105  Mass.  38;  Chapman  J.  in  Ben-  Ala.  606;  Heard  v.  Lodge,  20  Pick.  53 ; 
nett  V,  Overing,  16  Gray,  268,  269.  So  Stevens  u,  Matthews,  6  Vt.  269 ;  Jones  v, 
in  Maryland,  Cornish  t;.  Wilson,  6  Gill,  Jones,  8  Humph.  705 ;  Irvine  v.  Backus, 
299.  In  New  Hampshire  the  sureties  in  25  Cal.  214;  Lucas  v.  Guy,  2  Bailey  (S. 
an  administration  bond  are  liable  for  the  Car.),  403.  See,  also,  to  same  effect.  Gar- 
proceeds  of  lands  in  another  state  with  her  v.  Commonwealth,  7  Penn.  St.  465 ; 
which  their  principal  has  been  charged,  Stewart  v.  Treasurer  &c.  4  Ohio,  98 ; 
on  the  settlement  of  his  accounts  in  New  Matter  of  Webster's  bond,  3  Green  Ch. 
Hampshire.  Judge  of  Probate  t;.  Hey-  558.  But  see  Todd  v.  Lewis,  2  Handy 
dock,  8  N.  H.  491.  The  sureties  in  an  (Ohio),  280.  The  question  whether  an 
administration  bond  are  liable  for  moneys  account  settled  in  the  probate  court  by  an 
received  by  their  principal  in  the  discharge  administrator  was  fraudulent  cannot  be 
of  his  official  duties ;  but  not  otherwise ;  tried  in  an  action  on  the  administration 
as,  if  the  administrator  of  a  solvent  estate  bond  for  not  settling  a  true  account 
receives  the  rents  and  profite  of  real  estate,  Paine  v.  Stone,  20  Pick.  75.  Who  may 
the  sureties  are  not  liable  for  it ;  Gregg  sue  upon  the  bond,  see  Jadge  of  Probate 
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the  defendant  prayed  oyer  of  it.  Whereupon  the  attorney  of  the 
creditor  applied  to  the  record  keeper  of  the  prerogative  court,  who 
had  the  custody  of  the  bond,  and  requested  that  a  clerk  might  be 
allowed  to  attend  at  the  office  of  the  defendant's  attorney  with 
the  bond,  on  payment  of  the  usual  fee.  The  record  keeper  de- 
clining to  do  this,  as  not  allowed  by  the  practice  of  the  preroga- 
tive court,  an  office  copy  of  the  bond  was  furnished  to  the  defend- 
ant's attorney,  who  paid  for  the  same  and  made  no  objection,  but 
afterwards  obtained  a  judge's  order  to  stay  proceedings  until  the 
*  original  bond  was  produced.  Application  was  then  made,  on 
behalf  of  the  creditor,  to  the  judge  of  the  prerogative  court  for 
one  of  the  officers  of  the  registry  to  attend  with  and  produce  the 
bond  at  the  office  of  Jbhe  defendant's  attorney ;  but  the  judge  re- 
jected the  application.  Whereupon  the  creditor  obtained  a  rule 
in  the  common  pleas,  calling  on  the  defendant  to  show  cause  why 
the  judge's  order  should  not  be  discharged,  and  why  the  defend- 
ant should  not  be  deemed  to  have  had  sufficient  oyer  of  the  bond ; 
or  why  the  production  of  the  bond  to  the  defendant's  attorney  at 
the  registrar's  office  in  doctor's  commons  should  not  be  deemed 
sufficient  oyer.     But  the  court  of  common  pleas,  on  cause  shown, 

t;.  Tillotson,  6  N.  H.  292 ;  Bnrch  v.  Clarke,  Graj  J.  ia  Richardson  v.  Hazdton,  101 
10  Ired.  172;  State  v.  Mann,  11  Ired.  Mass.  108.  By  statute  in  Massachusetts, 
160;  Ellis  V.  M'Bride,  5  Cushm.  155;  any  surety  in  a  bond  given  to  the  judge  of 
Holmes  v.  Cock,  2  Barb.  Ch.  426 ;  Craw-  probate  court  may,  upon  his  petition  to 
ford  i;.  Commonwealth,  1  Watts,  480 ;  the  supreme  judicial  court  or  thp  probate 
Burke  v.  Adkins,  2  Porter,  236 ;  Justices  court,  be  dischai^ged  from  all  further  re- 
&c.  r.  Wooton,  7  Geo.  465;  Perkins  v.  sponsibility,  if  the  court,  after  due  notice 
Moore,  16  Ala.  9;  Bawson  v.  Piper,  34  to  all  persons  interested,  deems  it  reason- 
Maine,  98 ;  Stevens  v.  Cole,  7  Cush.  467  ;  able  and  proper ;  and  the  principal  shall 
Anthony  V.  Negley,  2  Carter  (Ind.),  211;  thereupon  give  a  new  bond,  with  such 
Dunnell  v.  The  Municipal  Court  of  the  surety  or  sureties  as  the  court  shall  order. 
City  of  Providence,  9  R.  I.  189.  How  Genl.  Sts.  c.  101,  §  16.  Court  may  dis- 
judgment  is  to  be  entered  and  execution  charge  sureties  in  Tennessee.  Harrison  v. 
awarded,  see  State  v.  Ruggles,  25  Missou.  Turbeville,  2  Humph.  242.  As  to  what 
99 ;  Judge  of  Probate  v.  Lane,  51  N.  H.  will  constitute  a  discharge  to  sureties,  se« 
342;  Conant  v.  Stratton,  107  Mass.  474.  Pyke  v.  Lenny,  4  Porter,  52.  Effect  of 
Leave  may  be  granted  by  the  probate  dischai^  of  sureties,  see  Alexander  v. 
court  to  bring  an  action  upon  a  probate  Mercer,  7  Geo.  549.  In  New  Jersey  the 
bond  in  favor  of  legatees,  without  notice  plaintiff  in  a  suit  on  the  probate  bond 
to  the  obligors  of  the  application  for  such  takes  judgment  for  the  penalty ;  the  dam- 
leave,  or  previously  summoning  the  prin-  ages  are  not  assessed  at  law,  but  the 
cipal  obligor  to  render  an  account  and  or-  amount  recovered  is  to  be  distributed  by 
dering  distribution  thereon.  Richardson  the  ordinary.  Ordinary  t;.  Barcalow,  7 
i;.  Oakman,  15  Gray,  57 ;  Chapman  J.  in  Vroom,  15.] 
Bennett  v,  Overing,  16  Gray,  267,  270; 
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discharged  the  rule ;  and  Tindal  C.  J.  said,  that  if  the  court 
were  to  accede  to  the  application,  they  should  be  deciding,  in  a 
point  of  common  law  practice,  on  a  most  important  right  of 
the  ecclesiastical  court,  and  should,  in  effect,  destroy  the  control 
of  that  court  over  suits  on  administration  bonds.  His  lordship 
added,  that  the  proper  way  to  proceed  would  be  by  mandamus^ 
and  it  would  then  be  seen  whether  or  not  the  ecclesiastical  court 
had  any  just  objection  to  the  production  of  the  bond.  It  must  be 
observed  that  since  the  common  law  procedure  act  (1852),  the 
right  of  the  defendant  to  demand  oyer  of  the  bond  has  ceased. 
In  lieu  of  it,  in  such  a  case  as  that  just  above  stated,  the  proper 
course,  perhaps,  would  be  to  make  a  special  application  to  the 
court  to  stay  proceedings,  (t) 

In  the  case  of  The  Archbishop  of  Canterbury  v.  House,  (/) 
Lord  Mansfield  appears  to  intimate,  that  if  a  party  properly  en- 
titled is  desirous  of  suing  on  the  bond,  the  court  of  queen's  bench 
would  have  directed  the  ordinary  to  permit  his  name  to  be  used. 
But  in  the  above  mentioned  case  of  The  Archbishop  of  Canter- 
bury V,  Tubb,  Tindal  C.  J.  observed,  that  that  must  mean  subject 
to  some  control  in  the  ecclesiastical  court.  And  in  Crowley  v. 
Chipp,  (A)  Sir  Herbert  Jenner  *  Fust  denied  that  the  result  of  the 
case  of  The  Archbishop  of  Canterbury  v.  House  was  to  show  that 
the  ecclesiastical  court  ought  ex  debito  justitice  to  permit  the  bond 
"  to  be  attended  with  "  for  the  purpose  of  its  being  put  in  suit ; 
and  that  learned  judge  appeared  to  be  of  opinion  that  the  court 
might,  in  its  discretion,  decline  to  make  any  order  in  the  matter, 
notwithstanding  it  was  clear  that  there  had  been  a  breach  of  the 
bond.  On  that  occasion  an  administratrix  had  not  exhibited  an 
inventory  and  account  within  the  time  assigned  by  her  administra- 
tion bond ;  but  no  proceedings  had  been  instituted  against  her  for 
the  purpose  of  calling  for  an  inventory.  An  application  was  made 
to  the  ecclesiastical  court  by  a  creditor  of  the  deceased,  for  an  order 
that  the  bond  might  be  attended  with,  for  the  purpose  of  being 
sued  upon  at  law  ;  and  it  was  contended  that,  since  the  non-deliv- 
ery of  the  inventory  at  or  before  the  day  specified  in  the  bond 
clearly  constituted  a  breach  of  the  condition,  (/)  the  court  ought 

(i)  See  Webb  r.  Adkins,  U  C.  B.  401.  in  case  of  the  neglect  or  refusal  on  the 

ij)  Cowp.  141.  part  of  an  executor  to  render  an  account, 

{k)  1  Curt.  458.  in  suit  upon  his  bond,  which  must  be 

(/)  See  ace.  infra,  539.    [The  remedy,  brought  at  the  instance  of  some  party  in- 
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to  order  the  bond  to  be  delivered  out  without  at  all  entering  into 
the  merits  of  the  case.  But  Sir  H.  Jenner  Fust  said  that  he 
should  be  extremely  unwilling  in  any  case  upon  the  mere  non- 
delivery of  an  inventory  to  allow  the  bond  to  be  attended  with ; 
and  he  refused  to  make  any  order  until  the  parties  should  have 
cited  the  administratrix  to  bring  in  an  inventory,  (m)  She  after- 
wards brought  one  in  ;.  whereupon  the  court  dismissed  the  parties, 
but  without  costs.  In  a  subsequent  case,  (n)  A.  and  B.  having 
appointed  C.  their  attorney  for  the  purpose  of  taking  administra* 
tion  with  the  will  annexed  of  D.,  *  for  their  use  and  benefit,  and  C. 
having  taken  out  such  administration,  and  entered  into  the  usual 
bond,  with  two  sureties,  the  same  learned  judge  refused  to  per- 
mit the  bond  "to  be  attended  with"  for  the  purpose  of  being 
put  in  suit  against  the  sureties  by  A.  and  B.,  they  never  having 
called  for  an  inventory  and  account  from  C,  and  having  given 
him  three  years  to  pay  the  balance  which  was  due  to  them  under 
the  administration,  and  he  having  in  the  mean  time  died  insol- 
vent, (o)  In  accordance  with  these  decisions,  it  was  held  by  Lord 
Langdale  (^)  that,  in  a  case  where  the  claimant  had  not  obtained 
the  sanction  of  the  ecclesiastical  court  for  putting  the  bond  in  suit, 
a  sum  due  from  the  administrator  at  his  death  to  the  estate  of 
the  intestate  was  not  a  specialty  debt  due  to  the  administrator 
de  bonis  non.  And  it  would  not  be  so,  it  should  seem,  even  in  a 
case  where  that  sanction  had  been  obtained.  (9) 

terested,  which  means  some  party  having  what  shaken  the  authority  of  The  Areh- 

an  interest  in  the  estate.    Bunnell  v.  The  hishop  of  Canterbury  v.  House,  and  ob- 

Municipal  Court  of  the  City  of  Frovi-  senred,  that  the  impression  of  Lord  Thar- 

dence,  9  R.  I.  189.   Where  a  person,  nom-  low  clearly  was,  that  the  spiritual  court 

inated  as  executor  in  a  will,  was  appointed  had  a  discretion  in  the  matter,  and  that  it 

and  filed  a  bond  approved  by  the  judge  of  would  not  permit  the  action  to  be  brought, 

probate  at  the  time  the  will  was  proved,  if  the  administrator  oould  show  that  he 

neither  the  fact  that  the  bond  was  not  was  not  culpable.     See,  also.  Baker  9. 

such  in  all  respects  as  is  required  by  the  Brooks,  S  Sw.  &  Tr.  32.     [See  Bennett 

statute,  nor  that  the  executor  neglected  to  v.  Overing,  16  Gray,  267 ;  ante,  534,  note 

return  an  inventory  or  setde  an  account  (g^)-] 

in  accordance  with  his  bond,  yitiates  what  (n)  Murray  v.  M*Inerheny,  l  Cart  57S. 

he  has  rightfully  done  in  the  discharge  of  (0)  See,  further,  on  the  subject  of  the 

his  trust,  unless  the  opposite  party  has  court  refusing  to  make  the  order,  on  the 

been  prejudiced  thereby.    Petdngill  v.  Pet-  ground  of  laches,  Godwin  v.   Knight,  6 

tingill,  60  Maine,  411.]  Notes  of  Cas.  261 ;  S.  C.  1  Robert.  652. 

(m)  The  learned  judge,  in  the  course  (p)  Parkers.  Young,  6  Bear.  261. 

of  his  judgment  referred  to  the  case  of  (q)  See  the  judgment  of  Romilly  M. 

Thomas  v.  Archbishop  of  Canterbury,  1  R.  in  Bolton  v.  Powell,  14  Bear.  275, 287 ; 

Cox,  399  (see  in/ra,  544),  as  having  some-  and  of  the  Lord  Jostioe  Lord  Crmnwortb, 
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If  the  object  was  to  enforce  the  bond  against  the  sureties,  the 
question  for  the  court,  as  it  was  considered  in  a  case  before  Sir 
John  NichoU,  was  not  properly  the  ultimate  responsibility  of  the 
sureties;  it  was  rather  generally  the  mere  fact  of  whether. the 
bond  was  or  was  not  forfeited  ;  leaving  it  to  the  sureties  to  plead 
or  prove  in  the  court  of  law,  if  they  were  capable  of  so  doing, 
that  the  parties  putting  it  in  suit  were,  by  their  own  laches^  or 
otherwise,  not  in  a  condition  to  recover  on  the  bond,  notwith- 
standing its  forfeiture,  (r)  It  appears,  moreover,  that  the  more 
Correct  practice  of  the  *  ecclesiastical  court  was  to  decline  to  pro- 
nounce the  bond  forfeited  ;  for  it  appertains  to  the  court,  in  which 
the  bond  is  sued,  to  decide  ultimately  whether  any  breach  of  its 
condition  has  taken  place.  It  was  only  necessary  for  the  spir- 
itual judge,  in  aid  of  justice,  to  order  the  bond  to  be  attended 
with,  for  the  purpose  of  being  put  in  suit.  («) 

The  court  would,  under  special  circumstances,  direct  the  bond 
to  be  attended  with,  as  well  if  sued  upon  in  a  court  of  whether 
equity  as  if  put  in  suit  in  a  court  of  law.  (^)     But  the  F^^on" 
proper  course  of  enforcing  the  bond  was  for  the  cred-  couidb^ 
itor  or  next  of  kin,  as  the  case  may  be,  to  bring  an  ac-  ^^Jj^  f 
tion  on  the  bond  in  the  name  of  the  ordinary,  or  his  equity: 
representatives,  after  obtaining  permission  so  to  do  from  the  spir- 
itual court,  against  the  obligors,  (t^^    And  no  suit  for  this  purpose 
has  ever  been  instituted  against  them,  in  the  first  instance,  in  a 
court  of  equity,  (u)     Even  where  the  administrator,  who  is  the 
obligor,  is  dead,  it  has  been  held  that  the  administrator  de  bonis 
non  of  the  original  intestate  cannot  sue  in  a  court  of  equity  upon 
or  enforce  the  bond  against  the  estate  of  the  original  administra- 
tor, or  against  the  sureties  to  the  bond,  at  all  events  unless  the 

8.  C.  2  De  G.,  M.  &  G.  1,  25 ;  and  of  Sir  (»)  Younge  v.  Skelton,  S  Hagg.  7S0, 

H.  Jenner  Fust  in  Godwin  t7.  Knight,  6  788,  790 ;  Godwin  v.  Knight,  6  Note*  of 

Notes  of  Ca«.  261,  266.  Cas.  261,  263,  264.    The  regnlar  course 

(r)  Devey  v.  Edwards,  3  Add.  68.    See,  of  practice,  in  the  ecclesiastical  court,  with 

also,  Hunt  v.  Burton,  6  Notes  of  Cas.  268.  respect  to  applications  for  the  putting  in 

But  where  it  clearly  appears  that  the  party  suit  of  administration  bonds,  is  stated  at 

making  the  application  to  the  court  has  large  by  Sir  John  Nicholl,  in  his  jndg- 

no  right  to  sue  on  the  bond,  the  court  will  ment  in  3  Hagg.  786,  787. 

not   hesitate  to   reject   the   application.  (t)  In  the  Goods  of  Harrison,  2  Robert 

Drewe  v.  Long,  18  Jur.  1062,  by  Sir  John  184. 

Dodson.    [See  Dunnell  v.  The  Municipal  (fi)  [See  tmte,  534,  note  {g^).] 

Court  of  the  City  of  Proyidence,  9  R.  I.  (ti)  14  Bear.  286;  2  De  G.,  M.  &  G.22. 

189.]  SeejKwf,  543,  note  (9). 
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suit  be  instituted  in  the  name  of  the  ordinary,  or  he  has  declined 
to  allow  his  name  to  be  used,  or  there  are  some  very  special  cir- 
cumstances to  give  the  court  of  equity  jurisdiction,  (y)  And  it 
is  by  no  means  to  be  assumed  that  the  ordinary  himself  could 
have  sued,  even  if  the  suit  had  been  instituted  in  his  name,  (x) 

A  distinction  was  once  taken,  between  a  next  of  kin  and  a  cred- 
who  were  itor,  as  to  the  right  of  suing  on  the  bond  in  the  name  of 
sue' on  the  the  Ordinary,  (y)  But  the  better  authorities  seem  to 
nameoUhe  ^a^®  established  that  a  creditor  had  a  right  ex  debito 
%^ot^\a  y^*^*^*^? ^^  ^^^^  8fl  the  next  of  kin,  to  sue  upon  the  admin- 
executor,      istration  bond  in  the  name  of  the  ordinary.  («)     If  the 

if  he  were  ,.  i-ii  ,.  i  ii  i 

dead).  ordmary  was  dead,  the  action  must  have  been  brought 
in  the  name  of  his  personal  representative,  and  not  of  his  succes- 
sor, (a) 

If  the  original  administrator  were  dead,  and  administration  de 
Adminis-     bonis  nou  had  been  obtained,  it  was  held  that  such  ad- 

trator ««  ,    .  . 

bonis  non:  ministrator  might  sue  the  executors  of  the  deceased  ad- 
ministrator at  law  on  the  administration  bond  in  the  name  of 
the  ordinary ;  and  the  court  would  order  the  bond  "  to  be  at- 
tended with  "  in  the  common  law  court,  and  produced  at  the  hear- 
ing of  the  cause.  (6) 

{v)  Bolton  V.  Powell,  14  Beav.  275 ;  2  ered ;  but  all  the  authorities  go  to  show 

De  6.,  M.  &  G.  I ;  [post,  537,  and  note  that  creditors  cannot  put  the  bond  in  suit 

(6).]  and  assign  for  breach  of  non-payment  of 

(ar)  U  Beav.  290,  291.  their  debts.    See  post,  540. 

(y)  Wallis  v.  Pipon,  Ambler,  183  ;  Ash-        (a)  Howley  v.  Knight,  14  Q.  B.  240. 
ley  V.  Baillie,  2  Yes.  sen.   368.    See,  also,        (6)  In  the  Goods  of  Hall,  I  Hagg.  139. 

Hughes  V.  Cook,  I  Gas.  temp.  Lee,  386,  [It  has  been  held  under  statutes  in  some 

and  Hackman  v.  Black,  2  Gas.  temp  Lee,  of  the  American  States  that  where  an  ad- 

251,  in  which  cases  Sir  G.  Lee  laid  down  ministrator  de  bonis  non,  with  or  without 

that  a  creditor  has  nothing  to  do  with  the  the  will  annexed,  has  been  appointed  to 

administration  bond,  and  no  interest  in  it,  succeed    an    executor   or   administrator 

and  that  it  had  been  so  decided.     [As  to  whose  letters  have  been  revoked,  he  has  aa- 

the  interest  enabling  a  party  to  institute  thority  to  require  the  removed  executor  or 

a  suit  on  the  bond,  see  ante,  534,  note  {g^),  administrator  to  account  fully  for  his  ad- 

536,  note  (/).]  ministration  of  the  estate,  and  may  main- 

(«)  Greenside  v,  Benson,  3  Atk.  248 ;  tain  all  necessary  actions  for  that  purpose ; 
Archbishop  of  Canterbury  v.  House,  Cowp.  and  may,  moreover,  recover  damages  of 
140.  It  has  been  decided  by  these  two  him  for  any  maladministration  of  the 
cases  (said  Lord  Lyndhurst  C.  B.  in  the  estate  ;  Marsh  v.  The  People,  15  Bl.  284  ; 
Archbishop  of  Canterbury  v,  Robertson,  1  Weld  v.  M'Clure,  9  Watts,  495  ;  Wick- 
Cr.  &  M.  711 ;  3  Tyrwh.  417),  and  it  has  ham  v.  Page,  49  Missou.  526  ;  Common- 
been  the  practice,  and  has  been  considered  wealth  v.  Strohecker,  9  Watts,  479  ; 
as  law,  that  creditors  may  sue  on  the  bond  Drenkle  v.  Sharman,  9  Watts,  485 ;  Car- 
where  the  inventory  has  not  been  deliv-  ter  v,  Trueman,  7  Penn.  St.  320 ;  Bland 
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It  remains  to  be  considered  what  is  a  breach  of  the  what  is  a 

condition  of  a  bond  given  under  the  statute  of  Charles^  the*condi- 

Ch.  in  Hagthorp  v.  Hook,  I  Gill  &  J.  270 ;  cnte  for  it  on  the  administration  bond." 
Coleman  v.  M'Murdo,  5  Rand.  51 ;  post,  The  case  In  the  Gtoods  of  Hall,  1  Hagg. 
915,  and  note,  918,  and  note;  Graham  u.  139,  relied  upon  to  support  the  doctrine 
State,  7  Ind.  470 ;  State  v.  Porter,  9  Ind.  stated  in  the  text,  was  one,  sajrs  the  same 
342  ;    Shackleford  v.  Banyan,  7  Humph,  learned  judge,  "  in  which  the  first  admin- 
141 ;  Stair  v.   York  National  Bank,  55  istrator  died  without  having  distributed 
Penn.  St.  364 ;  Baldwin  v.  Dearborn,  21  the  assets  in  his  hands,  and  leaving  a  con- 
Texas,  446 ;    Boulware  v.  Hendricks,  23  siderable  balance  of  the  estate  in  the  hands 
Texas,  667  ;    Hardwick  v.  Thomas,  10  of  his  bankers.   The  administrator  de  bonis 
Geo.  266 ;    O'Connor  v.  The  State,  18  rum  having  applied  to  the  executors  of  the 
Ohio,  225  ;  King  r.  Devon,  6  Phil.  (Pa.)  deceased  administrator  for  his  balance,  and 
551 ;   Foster  v.  Brown,   1   Bailey,  221 ;  payment  being  refused,  he  commenced  the 
Miller  v.  Jasper,  10  Texas,  513;  Parrish  action  on  the  former  administrator's  bond, 
t;.  Brooks,  4  Brews.   (Penn.)   154 ;  and  and  the  prerogative  conrt  sanctioned  the 
may  receive  an  ascertained  balance  in  the  proceeding.    But  this  case  was  undonbt- 
hands  of  the  former  administrator.    Lit-  edly  founded  on  the  theory  that  the  money 
tie  o.  Walton,  23  Penn.  St.  164;  Miller  in  bank  was  a  part  of  the  original  estate 
V.  Alexander,  1   Hill  Ch.  25.    So  he  may  in  specie,  and,  as  such,  that  the  admin- 
maintain  an  action  against  the  sureties  of  istrator  de  bonis  rum  was  entitled  to  it.     If 
the  removed  executor  or  administrator  to  specific  effects  of  the  estate  remain  in  the 
recover  such  balance  admitted  or  proved  hands  of  a  discharged  administrator  or 
to  be  due,  without  first  obtaining  judg-  executor,  or  in  the  hands  of  his  represen- 
ment   against    the    principal.     Franklin  tatives,  of    course  the  administrator  de 
County  V,  M'llvain,  5  Ohio,  200 ;  Wick-  honis  noti  is  entitled  to  receive  them.  And, 
ham  V.  Page,  supra ;   Badger  v.  Jones,  66  if  they  are  refused,  he  will  be  the  proper 
N.  Car.  305.    But  it  is  said,  that  "  by  the  person   to  institute  suit  on  the  bond  to 
English  law  as  administered  in  the  eccle-  recover  the  amount.    Bnt  this  is  perfectly 
siastical  courts,  the  administrator  who  is  consistent  with  the   doctrine  above  ex- 
displaced,  or  the  representatives  of  a  de-  pressed,  that  for  delinquencies  and  devas' 
ceased  administrator  or  executor  intestate,  tavits  he  cannot  sue  his  predecessor  or  his 
are  required  to  account  directly  to  the  predecessor's    representatives,  either    di- 
persons  beneficially  interested  in  the  estate,  rectly  or  on  their  administration   bond." 
distributees,  next  of  kin,  or  creditors ;  and  16  Wallace,  541,  542.     Such  is  the  pre- 
the  accounting  may  be  made  or  enforced  vailing  rule  where  the  law  has  not  been 
in  the  probate  court  which  is  the  proper  changed  by  statute.    See  post,  915,  note 
court  to  supervise  the  conduct  of  adminis-  (e) ;  Gregory  v.  Harrison,  4  Florida,  56  ; 
trators  and  executors."    "For  the  delin-  Bank  of  Pennsylvania  v.  Haldaman,  1 
qnency  of  the  former  administrator  in  not  Pen.  &  W.  161 ;  Kendall  r.  Lee,  2  Pen.  & 
prosecuting  claims  which  it  was  his  duty  W.  482 ;  Carter  v.  Trueman,  7  Penn.  St. 
to  prosecute,  he  is  responsible  to  the  cred-  315;  In  re  Small's  Estate,  5  Penn.  St. 
itors,  legatees,  and  distributees  directly,  258;  Thomas  v.  Stanley,  4  Sneed,  411  ; 
and  not  to  the  administrator  de  bonis  nonJ*  Adams  v,  Johnson,  7  Blackf.  529 ;  John- 
"•This,"  says  Bradley  J.  in  Beall  v.  New  son  v.  Hogan,  37  Texas,  77 ;  Coleman  t;. 
Mexico,  16  Wallace,  540,  541,  "is  the  re-  M'Murdo, 5  Band.  51 ;  Stose  v.  People, 25 
suit  of  the  authorities  referred  to.    And  it  111.  600;  Bowen  v.  Kirkpatrick,  14  III.  1 ; 
follows  that,  as  the  administrator  de  bonis  American  Board  of  Commis.  for  Foreign 
nan  has  no  claim  against  the  former  admin-  Missions  Appeal,  27  Conn.  344 ;  Young 
istrator  on  this  ground,  he  cannot  prose-  v.  Kimball,  8  Blackf.  167 ;  State  v.  Porter, 
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tion  of  the    ®^  ^  *^  induce  a  forfeiture.  (6^)     It  may  be  well  as- 
bond  given   signed  as  a  breach,  that  the  administrator  has  not  deliv- 

nnderthe  ^  , 

statute  of     ered  a  true  and  perfect  inventory,  (c)  or  that  he  has  not 
made  a  just  and  true  *  account,  (^)  and  either  of  these 


9  Ind.  342 ;  Graham  v.  State,  7  Ind.  470  ;  of  his  intestate,  is  a  breach  of  his  official 

Searles  v.  Scott,  14  Sm.  &  M.  94 ;  Cheats  bond  ;  and  a  citation   to  the  administra- 

ham  v.  Burfoot,  9  Leigh,  580 ;  Waddy  v.  tor  to  inventory  such  property  is  not  a 

Hawkins,  4  Leigh,  458;  Hagthorp  v.  Hook,  necessary  prerequisite  to  a  right  of  action 

1  Gill  &  J.  270 ;  Smith  v.  Oarere,  1  Rich,  upon  his  bond,  for  knowingly  omitting  to 

Ch.  123 ;  Stubblctield  v.  M'Raven,  5  Sm.  inventory  it.     Bourne  r.   Stevenson,  58 

&  M.  130;  Hard  wick  v.  Thomas,  10  Geo.  Maine,  499..  In  delivering  the  opinion  of 

266  ;    Potts    V.  Smith,    3    Rawle,    361  ;  the  court  in  Potter  v.  Titcomb,  2  Fairf. 

Brownlee  v.  Lockwood,  20  N.  J.  £q.  239 ;  167,  Weston  J.  said :  "  The  law  of  Massa- 

Demert  t;.  Heth,  45  Miss.  388 ;  Reeves  v,  chusetts,  in  force  when  the  bond  was  given, 

Patty,  43  Miss.  338.    It  is  held  in  Missisr  clearly  made  it  the  duty  of  the  adminis- 

sippi  that  balances  found  against  an  orig-  trator,  within  three  months,  to  cause  an 

inal  administrator,  upon  final  settlement  inventory  to  be  made  of  the  estate  of  the 

of  his  account,  should,  if  for  distribution,  deceased.    And,  by  the  condition  of  the 

be  decreed  to  be  paid  to  the  distributees,  bond,  it  was  to  be  ft  true  and  perfect  in- 

and  not  to  the  administrator  de  bonis  non.  ventory  of  all  and  singular  the  goods. 

Gray  v.  Harris,  43  Miss.  421 .]  chattels,  rights,  and  credits  of  the  deceased, 

(6^)  [As  to  the  rules  by  which  a  probate  which  have  or  shall  come  to  the  hands, 

bond  is  to  be  construed,  see  Judge  of  Pro-  possession,  or  knowledge  of  the  admini»* 

bate  t7.  Ordway,  23  N.  H.  198,  205,  206.]  trator.      The   judge  of  probate  has  no 

(c)  Greensido  v.  Benson,  3  Atk.  252,  power  to  dispense  with  this  duty.  His  au- 
253.  [Edmundson  v,  Roberts,  2  How.  thority  was  limited  by  law ;  and  the  bond 
(Miss.)  822.]  Likewise  in  an  action  upon  was  for  the  security  of  all  persons  inter- 
the  bond,  it  is  not  enough  for  the  defend-  ested  in  the  estate.  No  citation  in  the 
ant,  in  order  to  show  the  condition,  as  to  probate  court  was  necessary,  as  the  court 
exhibiting  the  inventory  on  such  a  day,  has  holden  in  this  case,  to  render  the 
performed,  to  plead  that  there  was  no  administrator  liable  upon  his  bond  for  not 
court  held,  but  he  must  plead  also  that  he  returning  a  true  and  perfect  inventory.*' 
was  there  ready,  &c.  for  he  must  show  Potter  v.  Titoomb,  1  Fairf.  53.] 
that  he  has  done  all  that  could  be  done  on  (d)  Archbishopof  Canterbury  v.  Willis, 
his  side  towards  a  performance.  I  Salk.  1  Salk.  172,  315;  S.  0.  11  Mod.  145.  [A 
172.  Assuming  that  it  is  a  sufficient  ex-  failure  to  settle  an  account  is  a  breach  of 
cuse  that  no  court  was  held  on  the  day  the  probate  bond  in  New  Jersey.  Ordi- 
specified,  this  must  be  pleaded  in  excuse  nary  v.  Barcalow,  7  Vroom,  15 ;  Dickcr- 
of  performance,  and  cannot  be  pleaded  to  son  v,  Robinson,  1  Halst  195 ;  Ordinary  v. 
a  suggestion  of  breaches,  or  given  in  evi-  Hart,  5  Haist  64 ;  ante,  536,  note  (/).  A 
dence  before  a  jury  on  the  trial  of  breaches  decree  of  the  probate  court,  that  an  ad- 
suggested  on  the  roll,  under  the  stat.  8  &  ministrator  ought  to  render  his  account,  is 
9  W.  3,  c.  11,  s.  8;  1  Or.  &  M.  690;  3  regarded  as  f\irnishing  sufficient  basis  for 
Tyrwh.  390.  [An  omission  on  the  part  of  a  suit  upon  the  bond  given  to  secure  p^r- 
an  administrator  to  include  in  his  inven-  fbrmance  of  the  orders  of  the  court, 
tory,  within  the  time  prescribed  by  statute,  French  v.  Winsor,  24  Vt.  402.  A  settle- 
an  amount  of  money  deposited  in  a  aav-  ment,  out  of  court,  between  the  heirs  and 
ings  institution,  known  by  him  when  he  the  administrator  of  an  estate,  is  not  a 
accepted  his  trust  to  belong  to  the  estate  compliance  with  the  condition  of  the  bond, 
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breaches  will   be  incurred  without  any  previous  cita-  not  deli ver- 

.         ingatrue 

tion.  (e)     But  with  respect  to  the  breach  of  the  condition  inventory 
that  the  administrator  "  do  well  and  truly  administer  ac- 

cording  to  law  "  the  goods,  chattels,  &c.  of  the  deceased,  breach  that 

it  is  no  ground  of  forfeiture  that  the  administrator  has  [stra^orhas 

not  paid  the  debts  of  the  intestate ;  and  therefore  a  cred-  {^e  debts  of 

itor  could  not  sue  upon  the  bond  in  the  name  of  the  or-  theintoa- 

^  Ute: 

given  to  the  judge  of  probate,  to  render  sequentlj  rendered  bj  the  administrator, 

an  account  when  required  in  the  probate  it  was  held  that  this  was  a  waiver  of  the 

court     Clarke  v.  Clay,  31  N.  H.  393.]  prior  breach  in  not  rendering  an  account 

(e)  3  Atk.  252,  253;   1  Salk.  315;   11  within  a  year,  and  the  dcciaion  of  the  for- 

Mod.  145.    But  according  to  the  modem  mer  question  was  rendered  unnecessary, 

practice,  an  inventory  is  not  required  by  See  Bennett  v,  Russell,  2  Allen,  537.    In 

the  court  unless  at  the  instance  of  a  party  Maine  an  action  cannot  be  maintained 

interested.    See  post,  pt.  in.  bk.  ii.  ch.  i.  against  an  executor  or  administrator  upon 

§  III.    See,  also,  Crowley  v.  Chipp,  ante,  his  official  bond,  for  not  accounting  for 

535.    And   it  may  be  observed  that  the  money  lost  by  his  neglect  or  misconduct, 

new  form  of  bond  prescribed  by  the  court  until  after  he  has  been  cited  by  the  judge 

qualifies  the  condition  as  to  the  delivery  of  probate  to  render  his  account  thereof, 

of  an  inventory  by  the  addition  of  the  Potter  r^.  Cummings,  18  Maine,  55,  58. 

words  whenever  required  by  law  so  to  do.  See  Potter  v.  Titcomb,  7  Greenl.  321 ;  Or- 

[In  Pennsylvania  it  has  been  held  that  an  dinary  v.  Williams,  1  N.  &  M.  213  ;  Mad- 

administrator  must  settle  an  account  with-  ison  County  Court  v.  Looney,  2  Stew.  & 

in  a  year,  although  not  cited;  otherwise  Port.  70;  Thompson  v.  Searcy,  6  Porter, 

his  bond  is  forfeited.  Campbell  v.  Adcock,  393 ;  Lyles  v.  Caldwell,  3  McCord,  225 ; 

cited  in  8  Sei^.  &  R.  132 ;  Commonwealth  Shelton  v.  Cureton,  3  McCord,  412  ;  Lin- 

V.  Bryan,  8  Serg.  &  R.  128.    In  Massa-  ing  v.  Giles,  3  Brev.  (S.  Car.)  53;  Ordi- 

chusetts  an  executor  or  administrator  is  nary  v.  M'CIurc,  1  Bailey  (S.  Car.),  7 

required  within  one  year  after  giving  bond  Simpkins  v.  Powers,  2  N.  &  M.  213 ;  Bchrle 

to  render  his  first  account  of  administra-  t;.  Sherman,  10  Bosw.  292  ;  Crawford  v. 

tion  upon  oath ;  and  further  accounts  from  Commonwealth,  1  Watts,  480 ;  People  v. 

time  to  time  as  may  be  necessary  or  con-  Corteis,  1  Sandf.  228 ;  Francis  v.  North- 

venient,  or  as  may  be  required  by  the  pro-  cote,  6  Texas,  185 ;  Ordinary  i;.  Martin, 

bate  court;  and  if,  after  being  duly  cited  1  Brev.  (S.  Car.)  552.    A  creditor  may 

by  the  probate  court,  he  neglects  to  render  sue  upon  the  administrator's  bond  without 

an  account  of  his  administration,  his  bond  citing  the  administrator  to  account  before 

may  be  put  in  suit.    Genl.  Sts.  c.  98,  §§  the  probate  court ;  indeed  a  creditor  has 

9,  11;  Bennett  v.  Russell,  2  Allen,  537;  no  right  to  call  the  administrator  to  ac- 

Mnnroe  v.  Holmes,  13  Allen,  109,  112.  count.    Ordinary  v.  Hunt,  1  McMnllan, 

See  Richardson  v.  Oakman,  15  Gray,  57;  380.    But  the  debt  must  be  ascertained 

Matthews  v.  Page,  Brayt.  (Vt.)  106.    In  and   fixed  in    some    way.     Ordinary  i;. 

Loring  v,  Kendall,  1  Gray,  305,  the  qaes-  Hunt,   1    McMnllan,    380 ;    Ordinary  v, 

tion  arose  whether  the  mere  fact  that  an  Jones,  4  McCord,  1 13.    In  some  states  a 

administrator  bad  not  rendered  an  account  judgment  or  decree  is  required,  in  otheiB 

within  one  year  was  a  breach  of  his  bond,  an  express  admission  of  the  claim  seems 

bnt  as  it  appeared  in  the  case  that  the  to  be  sufficient.    See  Ordinary  t;.  Hunt, 

judge  of  probate,  at  the  reqaest  of  all  and  Ordinary  v.  Jones,  su/ira ;  afUe,5S4, 

partien  in  interest,  allowed  an  account  sub-  note  (^").] 
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hasn^*^*  dinary,  and  assign  for  breach  the  non-payment  of  a  debt 
distributed  to  him.  (/)  Nor  was  the  neglect  or  refusal  of  the  ad- 
unless  '  ministrator  to  distribute  the  surplus  or  residue  of  the  ef- 
been  a  pre-  ^^^^  ^^  ^^^  intestate  among  the  next  of  kin,  according  to 
viousde-  ^^  statute  of  distributions,  a  breach  of  the  condition  that 
the  administrator  shall  deliver  and  pay  over  the  residue, 
unless  there  had  been  a  previous  decree  or  sentence  of  the  ecclesiasti- 
cal judge^  because,  by  the  terms  of  the  bond,  such  decree  should  pre- 
cede the  distribution.  (^)  And  since  that  is  provided  for  by  this 
special  clause  in  the  condition,  the  neglect  or  refusal  to  distribute, 
until  such  previous  decree  or  sentence,  is  not  *  a  breach  within  the 
second  clause  of  the  condition,  viz,  that  he  should  "  well  and  truly 
administer  according  to  law."  (A)  But  when  the  administrator 
but  it  is  a  applies  and  converts  to  his  own  use  the  effects  of  the  in- 
he  has  ap-  testate,  SO  that  those  effects  are  entirely  lost  to  the  estate 
L^ts\o\i8  of  the  intestate  (as  where  he  applies  the  balance  of  the 
poses^"^"  intestate's  estate,  after  payment  of  the  debts,  to  his  own 
whereby  purposes,  and  becomes  a  bankrupt),  this  is  such  a  breach 
lost:  of  the  condition  of  the  bond,  by  which  the  administrator 

undertakes  ^^  well  and  truly  to  administer  according  to  law,"  as 

(/)  Archbishopof  Canterbury  v.  Willis,  had;  forno  such  suit  can  be  entertained 

1  Salk.  316;    Browne  r.  Archbishop  of  by  the  probate  court  (see  ante,  292).    It 

Canterbury,  1  Lntw.  882  h ;  not  even  if  appears  to  follow  that,  as  to  bonds  giTen 

a  devastavit  be  suggested ;   1  Cr.  &   M.  under  the  statute  of  Charles,  this  part  of 

711;   [ante,  534,  note  (g^).^    But  the  as-  the  condition  has  become  wholly  ineffect- 

signees  of  a  bankrupt  next  of  kin  are  not  ual. 

to  be  deemed  creditors  within  this  rule.  (h)  Archbishop  of  Canterbury  v.  Tap- 

Drewe  v.  Long,  Prerog.  July,  1854;  18  pen,  8  B.  &  C.  151.    Sir  John  Nicholl,  on 

Jur.  1060.  the  application  to  allow  the  bond  to  be 

(g)  1  Cr.  &  M.  690 ;  3  Tyrh.  890 ;  8  B.  put  in  suit,  appears  to  have  thought  that 
&  C.  151 ;  [Beall  r.  New  Mexico,  16  Wal-  this  neglect  might  be  a  breach  of  the  con- 
lace,  535,  542 ;  anUf  534,  note  (y^);  Judge  dition ;  but  his  attention  was  not  parfcicn- 
of  Probate  v.  Adams,  49  N.  H.  150,  152,  larly  directed  to  this  point,  the  great  con- 
153  ;  Coffin  v.  Jones,  5  Pick.  61 ;  Adams  test  before  him  being  whether  the  sureties 
V.  Adams,  16  Yt.  228;  Probate  Court  v.  ought  to  be  charged  under  the  particular 
Van  Duzen,  13  Yt  135 ;  Judge  of  Probate  circumstances  that  had  taken  place;  and 
V.  Lane,  51  N.  H.  342,  347, 348 ;  Hurlburt  it  is  obvious,  from  some  parts  of  his  jndg- 
V,  Wheeler,  40  N.  H.  75 ;  Judge  of  Pro-  ment,  that  he  would  have  thought  it  right 
bate  V.  Kimball,  42  Yt.  320 ;  Ordinary  t^.  to  allow  the  next  of  kin  to  try  this  or  any 
Smith,  3  Green  (N.  J.),  92 ;  Ordinary  v.  other  doubtful  question  in  a  oourt  of  law, 
Barcalow,  7  Yroom,  15 ;  anU,  534,  note  by  an  action  on  the  bond,  which  could  not 
(9*).]  But  it  must  be  observed  that  these  be  brought  without  the  permission  of  the 
terms  are  omitted  in  the  condition  of  the  court  See  3  Add.  68 ;  [and  see  Barbonr 
bond  given  under  the  court  of  probate  v.  Robertson,  1  Litt.  (Ey.)  98.] 
act.     And  no  such  decree  can  now  be 
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will  entitle  the  next  of  kin  to  have  the  bond  put  in  suit  at  their 
instance ;  and  the  plaintiff  in  such  case  is  entitled  to  recovpr,  in 
an  action  against  the  sureties,  the  full  amount  of  the  money  that 
has  been  so  misapplied,  (i)  The  whole  of  the  damages  so  re- 
covered should  be  paid  into  the  ecclesiastical  court,  there  to  be 
distributed  as  the  effects  of  the  intestate,  (k^ 

In  accordance  with  and  relying  on  the  authorities  above  cited, 
the  case  of  Sandrey  v.  Michell  (0  was  decided.     There     ,  , . 

•'  ^        ^  -^  ,  ,  what  IS  a 

the  action  was  against  sureties  to  a  bond  conditioned  ac-  breach  of 
cording  to  the  form  given  by  the  rule  made  in  pursuance  tion  of  a  ' 
of  the  81st  section  of  the  court  of  probate  act,  (w)  and  unde/the" 
which  consequently  contained,  as  part  of  the  condition,  ^^^  ^^^' 
the  terms  *  (not  to  be  found  in  the  bond  given  under  the  statute 
of  Charles),  that  the  administrator  shall  pay  the  debts  which  the 
deceased  owed  at  his  death.  The  action  was  brought  by  a  cred- 
itor, to  whom  the  bond  had  been  assigned  under  sect.  88,  and  the 
declaration  alleged  that  assets  came  to  the  hands  of  the  adminis- 
trator, and  that  he  had  wasted  the  same,  and  did  not  pay  the  debt 
of  the  plaintiff.  The  plea  was  that  the  only  breach  of  the  con- 
dition of  the  bond  was  the  non-payment  of  the  debt  to  the  plain- 
tiff. The  replication  was,  that  the  administrator  had  wasted 
assets  of  the  deceased  sufficient  to  pay  the  debt.  And  the  court 
of  queen's  bench  held  that  the  defendant  was  entitled  to  judg- 
ment, as  the  bond  could  only  be  enforced  for  the  general  benefit 

(t)  Archbishop  of  Canterbury  V.  Robert-  c.  lOl,  §  29.    See  Wiggin  v.  Swett,  6  Met. 

son,  1  Cr.  &  M.  690 ;  S.  C.  3  Tyrwh.  390.  198.    It  was  held  in  Newcomb  v.  Williams, 

Whether  the  circumstance  of  the  admin-  9  Met.  525,  that  when  an  executor,  who  is 

istrator  dying  largely  indebted  to  the  in-  unfit  to  be  subh,  is  sued  on  his  administra- 

testate's  estate,  is  a  breach,  has  been  ques-  tion  bond  in  a  case  in  which  execution  is 

tioned.    Bolton  i;.  Powell,  2  De  G.,  M.  &  to  issue  without  expressing  that  it  is  for 

G.  1.  the  use  of  any  particular  person,  the  judge 

(k)    I  Cr.  &  M.  713 ;   3  Tyrwh.  419 ;  of  probate  should  remove  him,  and  ap- 
[Bradley  J.  in  Beall  v.  New  Mexico,  16  point  an  administrator  de  bonis  non  with 
Wallace,  535,  543.    In  Massachusetts  all  the  will  annexed,  who  will  be  entitled  to 
money  received  on  an  execution  awarded  the  money  that  may  be  received  on  such 
in  a  suit  upon  an  administration  bond,  ex-  execution  ;  and  in  the  mean  time  the  entry 
cept  where  it  is  awarded  for  the  benefit  of  of  judgments  for  the  plaintiff  should  be 
a  creditor,  or  a  person  next  of  kin,  shall  suspended  until  such  removal  and  new  ap- 
be  paid  to  the  co-executor  or  co-adminlatra-  pointment  can  be  effected.  Bennett  v.  Bus- 
ter, if  there  is  any,  or  to  whomsoever  is  sell,  2  Allen,  537.] 
then  the  rightful  executor  or  administrator,  (/)  3  B.  &  S.  405. 
and  shall  be  assets  in  his  hands  to  be  ad-  (m)  See  ante,  532. 
ministered  according  to  law.    Genl.  Stats. 

VOL.  I.                        89  [642] 


610  OF  LETTERS  OF  ADMINISTRATION.  [PT.  I.  BK.  Y. 

of  persons  interested  in  the  estate  of  the  intestate,  and  not  for  the 
non-payment  of  a  particular  debt,  (n) 

By  stat.  21  &  22  Vict  c.  95,  s.  15,  ^*  bonds  given  to  any  arch- 

21  &  22  bishop,  bishop,  or  other  person  exercising  testamentary 
1. 16,  boQdB  jurisdiction  in  respect  of  grants  ot  letters  of  administra- 
Sre  Jan"  ^^^^  made  prior  to  January  11,  1858,  or  in  respect  of 
remafn**  ^  g^a^^s  made  in  pursuance  of  the  court  of  probate  act  or 
force.  of  this  act,  whether  taken  under  a  commission  or  requi- 
sition executed  before  or  after  the  said  11th  day  of  January,  shall 
inure  to  the  benefit  of  the  judge  of  the  court  of  probate,  and,  if 
necessary,  shall  be  put  in  force  in  the  same  manner,  and  subject 
to  the  same  rules  (so  far  as  the  same  may  be  applicable  to  them), 
as  if  they  had  been  given  to  the  judge  of  the  said  court  subse- 
quently to  that  day."  (o) 

It  was  held  in  Young  v.  Hughes,  (^)  that  this  enactment  had 
not  a  retrospective  effect,  so  as  to  enable  the  assignee  of  a  bond 
given  to  the  ordinary  before  the  passing  of  the  court  of  probate 
act  to  maintain  an  action  commenced  by  him  before  the  etat,  21  & 

22  Vict.  c.  95  passed.  But  although  it  is  plain  that  such  a  bond 
is  not  assignable  under  the  83d  *  section  of  the  court  of  probate 
act,  yet  ther^  seems  to  be  no  doubt  that,  under  the  15th  section  of 
the  act  above  stated,  a  bond  given  to  the  ordinary  prior  to  Jan- 
uary 11,  1858  (the  day  on  which  the  court  of  probate  act  came 
into  operation),  may,  at  any  time  after  the  15th  section  came  into 
operation,  be  assigned  and  proceeded  upon  by  the  assignee  in 
all  respects  as  if  it  had  been  given  to  the  judge  of  the  court  of 
probate  subsequently  to  January  11,  1858.  Qq) 

Where  the  administration  is  not  within  the  statute  21  Hen.  8, 
?"5^IL®'     as  in  the  case  of  an  administrator  durante  minore  cetate 

bond  given 

when  the  with  the  wiU  annexed,  (r)  or  other  grant  of  administra- 
tion is  not  tion  when  the  deceased  dies  testate,  and  the  ordinary 
Hen!  8:        ^^  taken  a  bond  from  the  administrator,  conditioned  for 

(n)  The  coart  gaye  leave  to  amend  the  It  seems  to  have  been  the  opinion  of  Mar- 
declaration,  80  that  the  plaintifE  should  tin  B.  and  Channell  B.  that  the  87th  sect, 
sue  as  trustee  under  the  8dd  sect.  [Ante,  of  the  court  of  probate  act  (see  ante,  296) 
534,  note  (^''').]  shows  an  intention  to  trsnsfer  to  the  court 

(o)  See,  also,  sect.  U,  anU,  S9S,  note  of  chancery  the  jurisdiction  over  such  a 

(p) ;  [ante,  534,  note  (^}.]  bond.    4  H.  &  N.  84,  86.    Sed  guars  de 

(p)  4  H.  &  N.  76.     See,  also,  Toung  v.  hoc.    See  Bonverie  v.  Maxwell,  L.  R.  1 

Oxley,  I  Sw.  &  Tr.  26.  R  &  D.  272. 

iq)   4  H.  ft  N.  84,  by  Pollock  C.  B.        (r)  See  anU,  479,  480. 
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the  dae  payment  of  debts  and  legacies,  a  breach  might  well  be 
assigned  that,  though  he  had  more  than  sufficient  to  pay  all  the 
debts,  he  has  not  paid  a  legacy.  («) 

Where  a  party  had  obtained  from  the  prerogative  court  a  gen- 
eral order  to  put  the  administration  bond  in  suit  against  how  many 
the  surety,  the  court  of  common  law,  in  which  the  action  m'ay^bras- 
was  brought,  could  not  restrain  the  party  so  empowered  "fif^ed : 
from  suggesting  as  many  breaches  as  he  chose,  notwithstanding  it 
may  appear,  on  affidavit,  that  the  order  was  obtained  from  the 
spiritual  judge  solely  on  one  particular  ground,  (t) 

An  administratrix  entered  into  the  usual  bond  in  the  preroga- 
tive court  to  exhibit  an  inventory  within  a  limited  *  time,   jj^,^  £„ 
&c.     The  time  havini?  elapsed  without  an  inventory  «l?iQ^^" 

...  relieve 

being  exhibited,  a  creditor  put  the  bond  in  suit  in  the   against 
name  of  the  archbishop,  and  the  administratrix  filed  her  of  the 
bill  for  an  injunction  ;  which  was  granted  on  the  terms 
of  her  giving  judgment  in  the  action,  which  was  to  stand  as  a 
security  for  costs  at  law  and  in  equity  (but  not  for  the  debt),  and 
amending  the  bill  by  submitting  to  account,  (w) 

It  must  be  observed  that  under  the  81st  section  of  the  court  of 
probate  act,  (v)  the  court  has  power  to  dispense  with   dispensing 
sureties  altogether,  (a;)  ties. 

In  an  administration  pendente  lite^  limited  to  recover  certain 
•  sums,  and  granted  jointly  to  the  nominees  of  the  two  Bond  by 
parties  in  the  suit,  the  court  will  not  dispense  with  such  SJto^wsn- 
administrators  entering  into  a  joint  bond,  (y)  denteiiu. 

If  the  administration  be  committed  to  a  person  out  of  Adminia- 

•*■  tration 

England,  it  is  requisite  that  the  sureties  to  the  bond  bond  when 
shall  be  resident  within  the  kingdom.  (2)  tratoMe 

When  this  rule  was  established,  the  assignee  of  the  EoyiLid. 

is)  Folkes  V.  Docminiqae,  2  Stra.  1137.  [x)  For  instances  where  the  court  has 

(t)  Archbishop  of  Canterbaiy  v,  Robert-  exercised  this  power,  see  Cleverlj  v.  Glad* 

son,  1  Cr.  &  M.  181.     See  the  observa-  dish,  2  Sw.  &  Tr.  335 ;  In  the  Goods  of  De 

tions  of  Sir  H.  Jenner  Fast  in  Crowley  v.  la  Farqne,  lb.  631.    It  should  be  obserred 

Chipp,  1  Curt.  460.    The  defendant  can-  that  the  court  has  no  power  to  dispense 

not  plead  payment  of  money  into  court  as  with  the  band.    In  the  Goods  of  Powis, 

to  some  of  the  breaches  and  performances  84  L.  J.,  P.  M.  &  A.  55.    [See  auto,  529, 

as  to  the  rest     Bishop  of  London  v.  note  {a}),] 

McNeil,  9  Exch.  490.  (y)   Stanlejr  v.  Bemes,  1   Hagg.  221. 

(u)  Thomas  V.  Archbishop  of  Canterbury,  But  see  sect  83  of  the  court  of  probate 

1  Cox,  399.    See,  also,  2  De  G.,  11  &  G.  1 7.  act»  ante,  532. 

(v)  Ante,  531.  {z)  In  the  Goods  of  O'Byme,  1  Hagg. 
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Whether  In  bond  could  not  have  served  the  sureties  out  of  England 

such  CASO 

the  sureties  with  process.  But  since  the  common  law  procedure  act, 
resfden?  15  &  16  Vict.  c.  76,  8.  18,  service  of  a  person  abroad 
Wngdom*    ^^7  ^^  effected.     And  the  rule  has  consequently  been 

relaxed,  (a) 
Adminis-  Where  there   has   been  an  administration   pendente 

tration  ,  ,  -^ 

bond  when  minore  cetate^  and  the  minor  coming  of  age  takes  upon 
comes  of  himself  the  *  administration,  he  is  obliged  to  give  secu- 
^^*  rity  to  the  same  amount  that  the  administrator  did  in 

the  first  instance.  (6) 

Justifying  securities  to  the  administration  bond  are  called  for 
jusUfica-  at  t'^®  court's  discretion  according  to  the  circumstances 
^onot  Qf  q^q}^  qqjqq  .  except  that  there  is  one  general  rule,  that 
the  bond :  \vhere  there  is  not  a  personal  service  of  the  decree  on  the 
party  or  parties  having  a  prior  claim  to  the  grant,  justifying  se- 
curities are  required,  (c)  Where  the  securities  are  required  to 
justify  in  the  ordinary  course  of  practice,  the  court  will  not  dis- 
pense with  this,  even  partially,  but  under  very  special  circum- 
stances, (d) 

Where  the  application  that  the  sureties  may  be  directed  to  jus- 
si  6.  See,  also,  Cambiaso  v.  Negrotto,  2  idents  may  be  taken  as  sareties  on  an  ad- 
Add.  439,  as  to  bonds  on  grants  of  admin-  ministration  bond  in  South  Carolina, 
istration  to  foreigners.  [The  sureties  in  Jones  r.  Jones  12  Rich.  (Law)  623.  So  in 
every  bond  given  to  the  judge  of  the  probate  Kentucky,  Rutherford  v.  Clark,  4  Bush,* 
court  in  Massachusetts  must  be  inhabit-    27.] 

ants  of  that  state  and  such  as  the  judge        (a)  In  the  Goods  of  Reed,  3  Sw.  &  Tr. 
approves.    Genl.  Sts.  c.  101,  §  12.    See    439.    But  it  is  still  maintained  as  to  8ure- 
Picquet,  appellant,  5  Pick.  65,  76.    But    ties  resident  in  Scotland ;  for  the  common 
under   this   section  an  executor's  bond,    law  procedure  act,  s.  IS,  excepts  places  in 
which  is  signed  by  two  sureties  who  are    Scotland  or  Ireland.    Herbert  t7.  Sheill,  3 
inhabitants  of  Massachusetts,  and  by  a    Sw.  &  Tr.  479,  overruling  In  the  Goods  of 
third  person  who  is  described  as  an  inhab-    Ballingall,  lb.  444,  in  note, 
itant  of  another  state,  if  approved  and  ac-        {b)  Abbott  v.  Abbott,  2  Phillim.  578. 
cepted  by  the  probate  court,  is  sufficient  to        (e)  3  Hagg.  194,  note  (a) ;  In  the  Goods 
qualify  him  to  act    Clarke  v.  Chapin,  7    of  Milligan,  2  Robert.  108.     The  court 
Allen,  425,  426.    Hoar  J.  in  this  case  said    will  not  dispense  with  this  rnle  in  favor  of 
thatitwasthedntyof  the  judge  of  probate    the  official  assignee  of  a  deceased  bank- 
''to  determine  the  sufficiency  of  those  who    rupt    Belcher  r.  Maberly,  2  Curt  629. 
were  legally  qualified  to  be  sureties,  and        {d]  Howell  r.  Metcalfe,  2  Add.  348. 
to  r^ard  no  others;  and  this,  we  think,  it    The  mere  fact  that  a  receiver  of  the  per- 
must  be  presumed  he  did.''    It  is  not  nee-    sonal  estate  has  been  appointed  by  the 
essary  that  the  sureties  should  reside  in    court  of  chancery  is  no  ground  for  the 
Ihe  same  county  in  which  tbe  application    dispensation.    Jackson  v.  Jackson,  35  L. 
for  probate   or  administration   is  made.    J.,  P.  M.  &  A.  3. 
Barksdale  v.  Cobb,  16  Geo.  13.    Non-res- 
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tify,  is  made  on  behalf  of  a  next  of  kin,  the  court  feels  bound  to 
grant  it ;  but  it  may  be  sufficient  for  the  sureties  to  justify  in  re- 
spect of  the  share  of  the  party  excluded  from  the  administration,  (e) 

Where  administration  cum  testamento  annezo  was  granted  to 
the  next  of  kin,  on  the  ground  of  there  being  no  executor  . 

or  residuary  legatee  who  survived  the  testator,  the  party,   administra- 
who  had  unsuccessfully  claimed  the  administration  de-  ttstamtnto 
rivatively  from  the  residuary  legatee,  prayed  that  the  """'^' 
sureties  to  the  administration  bond  of  the  next  of  kin  might  be 
compelled  to  justify;  but  the  court  rejected  the  application,  as 
contrary  to  the  established  practice.  (/) 

But  a  residuary  legatee  for  life,  taking  administration  with  the 
will  annexed,  may  be  compelled  to  procure  justifying  residaarj 
sureties.  (^)  On  a  late  occasion,  the  court  refused,  on  ^®sat«e  • 
renunciation  *  of  a  co-executor,  to  grant  administration  with  the 
will  annexed,  without  justifying  securities/ to  the  daughter,  the 
residuary  legatee,  during  the  lunacy  of  her  mother,  the  other  ex- 
ecutor and  residuary  legatee  in  trust.  (K) 

In  a  modern  case  administration  de  bonis  non  with  a  will  an- 
nexed, in  which  was  no  executor,  was  granted  to  one  of 
two  legatees,  a  decree  with  intimation  having  issued  in 
their  joint  names  against  the  residuary  legatee ;  the  sureties  jus- 
tifying in  the  amount  of  the  surplus  beyond  the  interest  of  the  one 
legatee  or  (on  a  proxy  of  consent  from  the  other)  beyond  the  joint 
interests,  and  an  affidavit  of  no  outstanding  debts  being  made.  (%) 

On  a  late  occasion  (ft)  a  husband,  resident  abroad,  was  directed, 
on  the  application  of  creditors,  to  give  justifying  security   ,    .  ^^ 
resident  within  the  jurisdiction,  on  taking  a  grant  of  ad-   resident 

.....        ^     ,.        .-  abroad: 

ministration  to  his  wife. 

There  may  also  be  justifying  sureties  required  to  the  adminis^ 
tration  bond  in  cases  of  temporary  general  administra-  temporaiy 
tion;  as  durante  minore  estate ;(^  I)  or  on  a  grant  to  a  jl™*"*"" 
widow,  where  there  is  a  minor  daughter  entitled  in  dis- 
tribution, limited  till  a  last  will  is  found ;  (m^  or  on  a  grant  to  the 
use  and  benefit  of  a  lunatic,  pending  the  lunacy,  (n) 

(«)  Coppin  V.  DiUon,  4  Ilagg.  376.  (t)  Pickering  ».  Pickering,  I  Hagg.  480. 

(/)  Taylor  v.  Diplock,  2  Phillim.  280.  {k)  In  the  Goods  of  Noel,  4  Hagg.  207. 

(g)  Friswell  v,  Moore,  3  Phillim.  139.  (/)  Howell  v.  Metcalfe,  2  Add.  350. 

(A)  In  the  Goods  of  Hardstone,  1  Hagg.  (m)  In  the  Goods  of  Campbell,  2  Hagg. 

487.    See,  also,  In  the  Goods  of  Williams,  555. 

3  Hagg.  217.  (n)  AnU,  517. 
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If  the  court  decrees  a  general  grant,  but,  under  special  circum- 
the  court  stances,  requires  the  sureties  to  justify  only  as  to  -a  part 
Sow  sepa-  ^^  ^®  property,  it  will  not  allow  separate  bonds,  so  that 
ratebonda.  other  securities  than  those  who  justify  in  the  requisite 
amount  shall  enter  into  the  common  administration  bond,  in 
double  the  amount  of  the  whole  property.  ((>) 

On  a  late  occasion,  in  an  administration  pendente  lite^  *  limited 
to  recover  certain  sums,  and  granted  jointly  to  the  nominees  of  the 
two  parties  in  the  suit,  the  court  would  not  dispense  with  such 
administrators  entering  into  a  joint  bond,  (^p^ 

Where  a  person  is  authorized  by  a  simple  power  of  attorney  to 
Adminis-  ^^^  ^^^  administration  as  agent  for  the  use  and  benefit 
tration         of  a  party  entitled  to  administration  who  is  abroad,  the 

bond  by  at-  .  ...  i 

torney  of      court  will  only  grant  administration  to  the  agent  on  the 
same  terms  as  it  would  have  granted  it  to  the  party  him- 
self, and,  therefore,  will  not  alter  the  usual  conditions  of  the  ad- 
ministration bond  or  the  terms  of  the  ordinary  administration 

Adminia-       Oath.  ( j) 

^^i??  If  the  husband  of  a  married  woman  who  is  entitled  to 

bond  by  a  ,    ^  ..••■:• 

third  per-  administration  refuses  to  execute  the  administration  bond 

wife  enti-  or  to  assist  in  her  obtaining  the  grant,  the  court  will 

ininistra-  *  grant  administration  to  her  and  allow  a  third  person  to 

thTh'Jis-"  execute  the  bond,  (r) 

band  re-  It  may  here  be  remarked,  that  it  was  held  that  an  ad- 

lases  to  ex-        ,    ,         "^ 

ecute  one.  ministration  bond  forfeited  before  the  bankruptcy  of  the 
^?m^"  administrator  was  not  provable  under  the  bankruptcy  law 
adminia-      consolidation  act,  1849  (12  &  13  Vict.  c.  106) ;  and,  con- 

(o)  Howell  V.  Metcalfe,  2  Add.  348.  parture  from  the  usual  oourse  of  proceed- 
But  see  now  s.  83  of  the  court  of  probate  ing,  which  ought  not  to  be  introduced." 
act,  anUj  532.  [An  executor's  bond,  ap-  See  ante,  329,  note  (a^).] 
proved  bj  the  judge  of  probate,  in  which  (p)  Stanley  v.  Bemee,  1  Hagg.  221.  See, 
the  sureties  are  each  bound  In  half  the  further,  as  to  the  practice  respecting  the 
sum  in  which  the  principal  is  bound,  is  sureties  to  administration  bonds,  Bond  v. 
not  for  that  cause  void,  but  is  binding  on  Bond,  1  Cas.  temp.  Lee,  429 ;  Allen  v. 
the  obligors,  and  sufficient  to  give  efifect  to  Allen,  2  Cas.  temp.  Lee,  244.  See,  further, 
the  executor's  appointment,  and  to  render  aa  to  the  practice  with  respect  to  suing  on 
his  acts  as  such  valid.  Baldwin  v.  Stand-  administration  bonds.  In  the  Goods  of  Ir- 
ish, 7  Cush.  207.  But  Dewey  J.  in  this  ring,  L.  R.  2  P.  &  D.  658. 
case  said:  "If  this  question  had  arisen  (q)  In  the  Goods  of  Goldsborough,  1 
upon  an  appeal  from  the  judge  of  probate,  Sw.  &  Tr.  295. 

allowing   and   approving   an   executor's  (r)  In  the  Goods  of  Sutherland,  31  L. 

bond  in  such  form,  we  should  be  strongiy  J.,  P.  M.  &  A.  126. 
inclined  to  the  opinion,  that  it  was  a  de- 
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sequently,  a  certificate  nnder  that  act  was  no  bar  to  an   f^^^? 

action  on  the  bond.  («)  barred  by 

certificate 

It  remains  to  mention  such  rules  of  the  court  of  pro-  in  bank- 
bate  as  apply  to  administration  bonds.  niptey. 

By  rule  88,  P.  R.  (Non-contentious  Business),  "Administra- 
tion bonds  are  to  be  attested  by  an  officer  of  the  prin-  ^^^^  ^  p 
cipal  registry,  by  a  district  re^strar,  or  by  a  commis-  R-  (Non- 

r  6        J»     J  ^  -'       .     /  .,       .      ,    contentions 

sioner  or  *  other  person  now  or  hereafter  to  be  authonzed   Business.) 
to  administer  oaths  under  20  &  21  Vict.  c.  77,  and  21   auestaTe 
&  22  Vict.  c.  95 ;  but  in  no  case  are  they  to  be  attested  '^"** 
by  the  proctor,  solicitor,  attorney,  or  agent  of  the  party  who  ex- 
ecutes them.     The  signature  of  the  administrator  or  administra- 
trix to  such  bonds,  if  not  taken  in  the  principal  registry,  must  be 
attested  by  the  same  person  who  administers  the  oath  to  such  ad- 
ministrator or  administratrix."  (0 

By  rule  89,  ''  In  all  cases  of  limited  or  special  administration 
two  sureties  are  to  be  required  to  the  administration   Rale  39. 
bond   (unless  the  administrator  be  the  husband  of  the  sureties 
deceased  or  his  representative,  in  which   case  but  one  J^^ount  ^f 
surety  will  be  required),  and  the  bond  is  to  be  given  in  ^n<*- 
double  the  amount  of  the  property  to  be  placed  in  the  possession 
of  or  dealt  with  by  the  administrator  by  means  of  the  grant.    The 
alleged  value  of  such  property  is  to  be  verified  by  affidavits  if  re- 
quired." 

By  rule  40,  ^^  The  administration  bond  is,  in  all  cases  Raie  4a 
of  limited  or  special  administrations,  to  be  prepared  in  ^^'^f*' 
the  registry."  (fi)  ^  ^""^^ 

By  rule  41,  "  The  registrars  are  to  take  care  (as  far  as  g"^\f^'to 
possible)  that  the  sureties  to  administration  bonds  are  be  respon- 
responsible  persons,    (t^)  sons. 

(s)  Markham  v.  Brooks,  2  H.  &  C.  908;  (t^)  [See  ante,  531,  note  (a*).] 
Kent  V.  Thomas,  40  L.  J.  Ex.  186.    See,  {(^)  [An  ordinary  has  been  held  liable 
also,  the  153d  section  of  the  bankruptcy  to  an  action  if  he  neglect  to  take  an  ad- 
act,  1861,  and  the  31st  section  of  the  act  ministration  bond.    Boggs  v.  Hamilton,  9 
of  1869  (32  &  33  Vict,  c  71).  Mill  (S.  Car.)    Const.   382;    McRae    t;. 

(t)  Bnt  this  rnle  may  be  dispensed  with.  David,  5  Rich.  (S.  Car.)  475.    This  is  pro- 

In  the  Goods  of  Parker,  L.  B.  1  P.  &  D.  yided  bj  statute    in    Pennsylvania,    act 

301.  March  15, 1832,  §  27 ;  anU,  530,  note  (e*).] 
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OF  THE  EFFECT  OF  PROBATE  AND  LETTERS  OF  ADMINISTRATION, 
AS  LONG  AS  THEY  ARE  UNREVOKED.  — OF  ThE  REVOCATION  OF 
THEM,  AND  OF  THE  CONSEQUENCES  THEREOF. 


CHAPTER  THE  FIRST. 

OF  THE  EFFECT   OF  PROBATE  AND  LETTERS  OF  ADMINISTRA- 
TION AS  LONG  AS  THEY  REMAIN  UNREPEALED. 

It  is  a  legal  consequence  of  the  exclusive  jurisdiction  of  the 
As  to  what  court  of  probate  in  deciding  on  the  validity  of  wills  of 
bate*£c.i8  personalty,  and  granting  administration,  that  its  sen- 
conclusive,  tences  pronounced  in  the  exercise  of  such  exclusive  juris- 
diction, should  be  conclusive  evidence  of  the  right  directly  deter- 
mined, (a)  Hence  a  probate,  even  in  common  form,  unrevoked, 
is  conclusive  both  in  £he  courts  of  law  (6)  and  of  equity,  (c)  as  to 

(a)  1  Phill.  Ey.  343,  7th  ed. ;  [Merrill  either  directly  or  collaterally  as  being 
V.  Harris,  23  N.  H.  142 ;  Mutnal  Benefit  void  for  want  of  jurisdiction  over  the  sub- 
Life  Ins.  Co.  v.  Tisdale,  Snp.  Ct.  (U.  S.)  ject-matter.  If  the  surrogate  did  not  have 
Oct.  T.  1875.  The  limitation  is  to  beob-  jnrisiiiction  over  the  subject-matter,  his  de- 
served. To  be  conclusive  the  decrees  of  cree  is  not  merely  voidable,  subject  only  to 
probate  courts  must  be  made  in  the  exer-  be  reversed  on  appeal  or  to  be  vacated  in 
else  of  their  jurisdiction.  Emery  v.  HiU  a  direct  proceeding  for  that  purpose,  but 
dreth,  2  Gray,  228,  231 ;  Jochumsen  v,  it  is  absolutely  void,  and  affords  no  protec- 
Suffolk  Savings  Bank,  3  Allen,  87 ;  Gray  tion  for  acts  done  under  it.*'  See  note  {d) 
J.  in  Waters  o.   Stickney,  12  Allen,  3;  below.] 

Tebbetts  v.  Tilton,  31  N.  H.  273  ;  Wales  (6)  Noel  v.  Wells,  1  Sid.  359 ;  S.  C.  1 

V.  Willard,  2  Mass.  120 ;  Holyoke  v.  Has-  Lev.  235;  2  Keb.  337 ;  Allan  v.  Dnndas, 

kins,  5  Pick.  20 ;  Smith  v.  Rice,  11  Mass.  3  T.  K.  125 ;  [Gray  J.  in  Waters  v.  Stick- 

507  ;  Sigoumey  v.  Sibley,  21  Pick.  101 ;  ney,  12  Allen,  3 ;  Dublin  v,  Chadbonm,  16 

po8t,  586,  note  (a).    Mr.  Redfield,  in  his  Mass.  441 ;  Peters  v.  Peters,  8  Gush.  529  ; 

able  work  on  surrogates'  courts,  in  New  Taylor  v.  Tibbatts,  13  B.  Mon.  177.] 

York,  p.  13,  says  that  "  the  force  and  ef-  (c)  Attorney  General  v.  Ryder,  2  Chan, 

feet  of  a  surrogate's  decree  are  determined  Gas.  178;  Archer  v.  Mosse,  2  Vem.  8; 

by  the  rules  which  govern  all  courto  of  Nelson  v.  Oldfield,  2  Vem.  76 ;  Griffiths 

limited  jurisdiction.    It  may  be  attacked  v.  Hamilton,  12  Yes.  298 ;  Jones  v.  Jones, 
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the  appointment  of  executor,  and  the  validity  and  contents  of  a 
will,  so  far  as  it  extends  to  personal  property ;  and  it  cannot  be 
impeached  by  evidence  even  of  fraud,  (d) 

S  Meriy.  171.  All  the  cases  on  this  snb-  via  v.  Fraser,  2  Hagg.  292 ;  Medley  v. 
ject  will  be  found  collected  and  commented  Wood,  1  Hagg.  645 ;  Newell  v.  Weeks,  2 
on  with  great  ability  in  Hargrave's  Law  Pbill.  224  ;  and  that,  too,  though  the  same 
Tracts,  p.  459  et  seq,  A  probate  obtained  persons  are  executors  under  two  conflict- 
as  a  matter  of  course,  on  a  Scotch  eon-  ing  testamentary  instruments.  Hayle  v. 
firmation,  under  stat.  21  &  22  Vict.  c.  56  Hasted,  1  Curt.  236.  The  court,  howe?er, 
{see ante,  363),  stands  on  the  same  footing;  sometimes  directs  the  parties  interested  to 
and  it  makes  no  difference  that  proceedings  be  brought  before  it.  Reynolds  v.  Thrupp, 
are  pending  in  Scotland  for  a  reduction  of  1  Curt.  570.  In  Steams  v.  Wright,  51  N.  H. 
the  confirmation.  Gumming  v.  Fraser,  28  609,  Sargent  J.  said  :  "In  our  view,  our 
Bear.  614.  courts  of  probate  are  of  limited  and  special 
(d)  Archer  v.  Mosse,  2  Vem.  8 ;  Plume  jumdiction,  viz,  in  that  they  have  no  jury, 
V.  Beale,  1  P.  Wms.  388 ;  Kerrich  v.  Brans-  and  their  proceedings  are  not  according  to 
by,  7  Bro.  P.  C.  437,  2d  ed. ;  S.  C.  1  Eq.  the  course  of  the  common  law.  Wood  v. 
Gas.  Abr.  133  ;  Griffiths  v,  Hamilton,  1  Stone,  39  N.  H.  572.  Yet  they  are  to  be 
Yes.  307  ;  [Gray  J.  in  Waters  v.  Stick-  regarded  as  courts  of  general  jurisdiction 
ney,  12  AJilen,  3;  Allen  u,  Macpherson,  1  on  the  subjects  to  which  they  relate,  and 
Phill.  145,  146;  S.  G.  1  H.  L.  Gas.  211,  are  entitled  to  all  the  presumptions  in 
221 J  In  re  Broderick's  Will,  21  Wallace,  favor  of  their  proceedings  which  are  al- 
503 ;  James  v.  Ghew,  2  How.  (U.  S.)  619,  lowed  in  the  case  of  other  tribunals  of 
645;  Townsend  v.  Townsend,  4  Goldw.  general  jurisdiction,  —  more  especially  as 
(Tenn.)  70 ;  Sever  i;.  Russell,  4  Gush.  513 ;  they  are  now  made  by  statute  courts  of 
Strong  r.  Perkins,  3  N.  H.  518;  Tomp-  record.  Rev.  Sts.  c.  152,  §  19;  Genl.  Sts. 
kins  V.  Tompkins,  1  Story,  547 ;  Patten  c.  170,  §  I ;  Tebbetts  v.  Tilton,  24  N.  H. 
V.  Tallman,  27  Maine,  17 ;  Merrill  v.  Har-  120 ;  Kimball  v.  Fisk,  39  N.  H.  110.  And 
rig,  27  N.  H.  142;  Tebbetts  v.  Tilton,  31  their  judgments  where  they  have  juris- 
N.  H.  273,  287  ;  Tibbatts  t;.  Berry,  10  B.  diction  are  conclusive.  They  may  be  re- 
Mon.  473 ;  Moore  v.  Tanner,  5  Mon.  42 ;  examined  on  appeal,  but  cannot  be  im- 
Fortune  v.  Buck,  23  Gonn.  1 ;  King  v.  peached  collaterally,  except  for  fraud  and 
Bullock,  9  Dana,  41 ;  Gampbell  t;.  Logan,  want  of  jurisdiction  in  the  court.  Wilson 
2  Bradf.  Sur.  90 ;  Thompson  v.  ThOmp-  v.  £dmonds,  24  N.  H.  517  ;  Merrill  i;.  Har- 
Bon,  9  Penn.  St.  234 ;  Barney  v.  Ghitten-  ris,  26  N.  H.  142  ;  Hurlburt  v.  Wheeler, 
den,  2  Green  (la.),  165 ;  Dublin  r.  Ghad-  40  N.  H.  73  ;  Hall  v.  Woodman,  49  N.  H. 
bourn,  16  Mass.  433 ;  Shumway  v.  Hoi-  295 ;  Mooers  v.  White,  6  John.  Gh.  387." 
brook,  1  Pick.  114;  Rogers  v.  Stevens,  8  See  Roderigas  v.  East  River  Savings  In- 
Ind.  464;  Thomas  J.  in  Emery  v.  Hil-  stitution,  15  Am.  Law  Reg.  (N.  S.)  205, 
dreth,  2  Gray,  231  ;  Judge  of  Probate  v.  and  note  at  the  end.  The  adjudication  of 
Lane,  51  N.  H.  342,  348 ;  Wade  v.  Lob-  the  register  in  the  probate  of  a  will  is  con- 
dell,  4  Gush.  510;  Hegarty's  Appeal,  75  elusive  on  all  matters  within  liis  jurisdic- 
Penn.  St.  503 ;  cmte,  293,  note  (s).  The  tion,  if  not  appealed  from  within  the  time 
executors  are  considered  as  representing  limited  by  law,  just  as  if  made  by  the  pro- 
the  legatees,  in  regard  to  the  litigation  bate  judge.  Hegarty's  Appeal,  75  Penn. 
respecting  the  validity  of  the  will;  and  St.  503;  HoUiday  v.  Ward,  19  Penn.  St. 
unless  a  case  of  fraud  and  collusion  can  485;  Loy  v.  Kennedy,  1  Watts  &  S.  396; 
be  made  out  against  them,  the  legatees  Hilliard  v.  Binford,  10  Ala.  977.  In  many 
are  bound  by  the  adjudication  in  the  suit  of  the  American  States  courts  of  probate 
to  which  the  executors  are  parties;  Gol-  have  the  same  power  and  complete  jurisdio- 


618                         OF  THE  EFFECT  OF  PROBATE,  ETC.  [PT.  I.  BK.  VI. 

*  Therefore,  it  is  not  allowable  to  prove  that  another  person  was 
appointed  executor,  or  that  the  testator  was  insane,  or  that  the 
will  of  which  the  probate  has  been  granted  was  forged :  for  that 
would  be  directly  contrary  to  the  seal  of  the  court  in  a  matter 
within  its  exclusive  jurisdiction,  (e)   So  the  probate  of  a  will  con- 

tion  over  the  probate  of  wills  of  real  as  of  hend  v.  Duncan,  2  Bland,  45  ;  Darbey  v. 
personal  estate,  and  hence  their  decrees  Mayer,  10  Wheat.  470;  Singleton  t\  Sin- 
are  held  to  be  equally  conclusive  upon  the  gleton,  8  B.  Mon.  340;  Welles's  Will,  5 
question  of  the  validity  and  due  execution  Litt.  273 ;  Hegarty's  Appeal,  75  Penn.  St. 
of  such  wills,  whether  of  personal  or  real  512.  As  to  the  effect  of  probate  of  a  will 
estate ;  and  such  decrees  are  not  open  to  in  New  York,  it  is  said  that  a  will  may  be 
contestation  in  any  other  court.  See  Par-  proved  at  the  same  time,  both  as  a  will  of 
ker  v.  Parker,  11  Gush.  519;  Brown  v.  real  and  of  personal  property.  The  effect 
Wood,  17  Mass.  68,  72 ;  Dublin  v.  Chad-  of  the  probate  diflTers,  however,  as  to  each 
bourn,  supra;  Osgood  r.  Breed,  12  Mass.  class  of  property.  As  to  the  real  estate, 
533,  534  ;  Tompkins  v.  Tompkins,  sttpra ;  the  probate  is  not  conclusive  either  as  to 
Poplin  V.  Hawke,  8  N.  H.  124  ;  Strong  v,  the  validity  or  the  due  execution  of  the 
Perkins,  supi-a ;  Potter  v,  Webb,  2  Greenl.  will.  These  questions  may  be  litigated 
257  ;  Patten  v.  Tallman,  su/>ra;  Fuller,  ex  whenever  rights  to  real  estate  claimed  un- 
parte,  2  Story,  327,  329  ;  Judson  t*.  Lake,  der  the  will  are  litigated.  But  in  respect 
3  Day,  318;  Fortune  i;.  Buck,  23  Conn.  1 ;  to  dispositions  of  personal  property  con- 
Lewis  V.  Lewis,  5  Louis.  388,  393,  394  ;  tained  in  the  will,  the  rule  is  different. 
Robertson  v.  Barbour,  6  Monr.  523  ;  Sneed  Redf.  L.  &  P.  of  Surrogates'  Courts,  118, 
V.  Ewing,  5  J.  J.  "Marsh.  460;  post,  564 ;  119  ;  Matter  of  Kellum,  50  N.  Y.  298; 
1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  874.  note  (5),  Bogardus  v.  Clark,  4  Paige,  628, 626, 627 ; 
and  cases  cited ;  Boyse  v.  Rossborough,  3  Jackson  v.  Le  Grange,  19  John.  386  ;  Mor- 
Dc  G.,  M.  &  G.  (Am.  ed.)  817,  note  (1 ).  In  rell  v.  Dickey,  1  John.  Ch.  153 ;  Jackson 
some  states  this  conclusive  effect  of  wills  v.  Thompson,  6  Cowen,  178;  Muir  v.  Trus- 
as  to  real  estate  is  enforced  by  statute.  In  tees  &c.  8  Barb.  Ch.  477  ;  Rogers  v.  Rog- 
several  of  the  states  provision  is  made  by  ers,  3  Wend.  514.  As  to  New  Jersey,  see 
statute  that  probate  of  wills  of  real  estate  Sloan  v.  Maxwell,  2  Green  Ch.  566 ;  Harri- 
shall  be  conclusive  after  the  lapse  of  a  ccr-  son  v,  Rowun,  3  Wash.  C.  C.  580.  South 
tain  number  of  years,  and  in  the  mean  Carolina,  see  Taylor  v.  Taylor,  1  Rich, 
time  be  open  to  reconsideration.  See  Dnr-  533  ;  Crosland  v,  Murdock,  4  McCord, 
rington  v,  Borland,  3  Porter,  37  ;  Hardy  217  ;]  ante,  45,  note  (i) ;  post,  557,  558. 
V.  Hardy,  26  Ala.  524  ;  Tarver  v.  Tai-ver,  (e)  Noel  v.  Wells,  ubi  supra ;  [Dublin 
9  Peters,  180;  Scott  v.  Calvit,  3  How.  v.  Chadboum,  16  Mass.  433;  Parker  v, 
(Miss.)  157 ;  Parker  v.  Brown,  6  Grattan,  Parker,  11  Cush.  525,  526.  So  the  decree 
554  ;  Bailey  v.  Bailey,  8  Ohio,  246  ;  Heg-  of  the  court  of  probate  duly  approving  and 
arty's  Appeal,  75  Penn.  St  512,  513 ;  Ken-  allowing  the  will  of  a  married  woman,  un- 
yon  V.  Stewart,  8  Wright,  189.  In  some  appealed  from  and  unreversed,  is  final  and 
states  probate  of  a  will  of  real  estate  is  conclusive  upon  the  heirs-at-law  of  the 
prima  facie,  but  not  conclusive,  evidence  of  testator,  and  they  cannot,  in  a  court  of 
the  due  execution  of  the  will.  See  Smith  common  law,  deny  the  legal  capacity  of 
V.  Bonsall,  5  Rawle,  80 ;  Logan  v.  Watt,  the  testatrix  to  make  such  will.  Parker 
5  Scrg.  &  R.  22 ;  Coates  v.  Hughes,  3  Bin-  v.  Parker,  11  Cush.  519  ;  Ward  v.  Glenn, 
ney,  498;  Barker  v.  McFerran,  26  Penn.  9  Rich.  (Law)  127;  ante,  54,  note  (y)  ; 
St.  211 ;  Harven  v.  Springs,  10  Ired.  180;  Judson  v.  Lake,  8  Day,  318;  Poplin  v. 
Randall  v.  Hodges,  3  Bland,  47 ;  Towns-  Hawke,  8  N.  H.  124 ;  Cassels  v.  Vernon, 
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clusively  establishes  in  all  courts  that  the  will  was  executed  ac- 
cording to  the  law  of  the  country  where  the  testator  was  domi- 
ciled. (/) 

In  short,  without  the  constat  of  the  court  of  probate  no  other 
court  can  take  notice  of  the  rights  of  representation  to  personal 
property ;  and  when  that  court  has,  by  the  grant  of  probate  or 
letters  of  administration,  established  the  right,  no  other  court  can 
permit  it  to  be  gainsaid.  (^) 

By  the  court  of  probate  act  (20  &  21  Vict.  c.  77,  s.  75),  "  After 
any  grant  of  administration,  no  person  shall  have  power  to  sue  or 
prosecute  any  suit,  or  otherwise  act  as  executor  of  the  deceased,  as 
to  the  personal  estate  comprised  in  or  affected  by  such  grant  of 
administration,  until  such  administration  shall  have  been  recalled 
or  revoked."  (^^) 

So,  in  Bouchier  v.  Taylor,  (A)  it  was  decided  by  the  house  of 
lords,  that  after  a  sentence  in  the  ecclesiastical  court  determining 
the  question  who  are  the  next  of  kin  of  the  intestate,  and  granting 
letters  of  administration  to  the  person  found  to  be  such  next  of 
kin,  the  court  of  chancery  is  precluded  from  directing  any  issue  to 

5  Mason,  332;  Robinson  v.  Allen,  1 1  Grat-  order  of  the  court  of  probate  directing  the 

tan,  785.    This  is  tme  even  in  regard  to  estate  of  an  intestate  to  be  distributed  to 

a  will  made  and  admitted  to  probate  in  the  persons  whom  such  court  finds  to  be 

another  state  or  country  which  has  also  the  heirs-at-law  and  entitled  to  the  estate, 

been  allowed  and  recorded  in  Massachu-  w  conclusiye,  and  furnishes  full  protection 

setts  according  to  the  mode  prescribed  by  to  the  administrator,  until  set  aside  on  ap- 

statute  in  that  state.    Parker  v.  Parker,  11  peal.    Kellogg  v,  Johnson,  38  Conn.  269. 

Cush.  519 ;  Dublin  v.  Chadbonm,  16  Mass.  See  Hoderigas  v.  East  River  Savings  Insti- 

438.]  tution,  15  Am.  Law  Reg.  (N.  S.)  205.] 

(/)  Whicker  t;.  Hume,  7  H.  L.  Cas.  124.  (g^)  [See  Moore  v.  Ridgeway,  1  B.  Mon. 

But  see  the  observations  of  Lord  Cran-  234;  Carter  v.  Carter,  10  B.  Mon.  327. 

worth,  lb.  156.  The  jurisdiction  of  the  probate  court  to 

{g)  Actomey  General  v,  Partington,  3  grant  administration  cannot  be  attacked 

H.&C.204;  [L.  R.4  H.  L.  100.  A  decree  collaterally.    Abbott  v.  Cobum,  28  Vt. 

of  the  probate  court  appointing  an  ad-  663;  Irwin  v.  Scriber,  18  Cal.  499;  An- 

ministrator  is  conclusive,  unless  appealed  drews  v.  Avory,  14  Grattan,  229  ;  Quidort 

from.    Clark  v.  Pishon,  31  Maine,  504;  w.Pergeaux,  15  N.  J.  (Law)  473;  post,  568, 

Record  v.  Howard,  58  Maine,  225.    Let-  note  (c).    But  it  may  be  shown,  notwith- 

ters  testamentary  and  of  administration  standing  the  grant  of  administration,  that 

are  conclusive  evidence  of  the  authority  of  the  deceased  left  a  will,  lost  or  destroyed ; 

the  persons  to  whom  granted,  and  are  suf-  and  upon  such  proof  being  made,  the  wiU 

ficient  to  establish  the  representative  char-  will  be  sustained  and  the  administration 

acter  of  the  plaintiff  who  assumes  to  sue  revoked.    Bulkley  v.  Redmond,  2  Bradf. 

by  virtue  thereof.    Carroll  o.  Carroll,  60  Snr.  281.] 

N.  Y.  1 23 ;  Belden  v.  Meeker,  47  N.  Y.  307 ;  (h)  4  Bro.  C.  C.  708,  Toml.  ed. 
Farley  v,  McConnell,  52  N.  Y.  630.    An 
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try  that  question.  (A^)  And  this  decision  was  held  by  Lord  Lynd- 
hurst,  in  Ban  v.  Jackson  (t)  (reversing  the  decree  of  Knight 
Bruce  V.  C),  (y)  to  be  a  binding  authority  for  the  proposition, 
that  if  the  sentence  of  the  ecclesiastical  court,  in  a  suit  for  admin- 
istration, turns  upon  the  question  of  which  of  the  parties  is  next 
of  kin  to  the  intestate,  such  sentence  is  conclusive  upon  that  ques- 
tion *  in  a  subsequent  suit  in  the  court  of  chancery,  between  the 
same  parties,  for  distribution.  (A:) 

Upon  this  principle  it  was  decided,  in  a  modem  case,  that  pay- 
ment of  money  to  an  executor,  who  has  obtained  probate  of  a 
forged  will,  is  a  discharge  to  the  debtor  of  the  deceased,  notwith- 
standing the  probate  be  afterwards  declared  null  in  the  ecclesiasti-  ' 
cal  court,  and  administration  be  granted  to  the  intestate^s  next  of 
kin ;  (I)  for  if  the  executor  had  brought  an  action  against  the 
debtor,  the  latter  could  not  have  controverted  the  title  of  the  ex- 
ecutor as  long  as  the  probate  was  unrepealed ;  and  the  debtor  was 
not  obliged  to  wait  for  a  suit,  when  he  knew  that  no  defence  could 
be  made  to  it.  (m) 


(A^)  [The  regularity  and  sufBciency  of  to  a  person,  as  "the  natural  and  lawful 

the  appointment  of  an  administrator  by  sister"  of  A.  B.,  and  it  appeared  from  the 

a  probate  court  having  jurisdiction  to  ap-  proceedings  in  the  cause  that  A.  B.  was 

point  one  on  an  estate,  cannot  be  drawn  illegitimate,  the  court  refused  to  pay  the 

in  question,  in  an  action  brought  by  the  fund  to  the  administratrix,  but  directed  it 

administrator  against  a  stranger,  to  re-  to  be  carried  over  to  a  separate  account, 

cover  a  debt  due  to  the  intestate.    Emery  with  directions  that  it  should  not  be  paid 

V.  Hildreth,  2  Gray,  228;  Flinn  v.  Chase,  out  of  court  without  notice  to  the  crown. 

4  Denio,  85 ;  Burnley  v.  Duke,  2  Rob.  [See  Wescott  v.  Cady,  5  John.  Ch.  334, 

(Va.)  102.    Nor  can  the  regularity  of  the  343 ;  Morrell  v.  Dickey,  1  John.  Ch.  153  ; 

appointment  be  questioned   in  any  col-  Burger  v.  Hill,  1  Bradf.  Sur.  360 ;  Colton 

lateral  proceeding.    Wright  v,  Wallbaum,  v.  Ross,  2  Paige,  396 ;  Bogardus  v,  Clark, 

39  111.  554 ;  Eslava  v.  Elliot,  5  Ala.  264 ;  4  Paige,  623  ;  Pritchard  v.  Hicks,  1  Paige, 

Carroll  v.  Carroll,  60  N.  Y.  123;  Bryan  270.] 

V.  Walton,  14  Geo.  185;  Naylor  v.  Mof-        (/)  Allan    v.   Dundus,   3   T.  R.    125; 

fatt,  20  Missou.  126  ;  Boody  v,  Emerson,  [Thomas  J.  in  Emery  t;.  Hildrcth,  2  Gray, 

17  N.  H.  577 ;  Sadler  v.  Sadler,  16  Ark.  231  ;  post,  590,  note  (a-i) ;  Roderigas  v. 

628;  James  v.  Adams,  22  How.  Pr.  409;  East  River  Savings  Institution,  15  Am. 

ante,  448;  Clark  v.  Pishon,  31  Maine,  503 ;  Law  Reg.  (N.  S.)  205,  and  note  at  the 

Riley  v,  McCord,  24  Missou.  265;  Qui-  end.]     See,  also,  Prosser  v,  Wagner,  1 

dort  o.Pergcanx,  15  N.J.  (Law)  473  ;  Bel-  C.  B.  N.  S.  289,  and  stat.  20  &  21  VicL 

den  V.  Meeker,  47  N.  Y.  307.]  c  77,  s.  77 ;  post,  591. 

(i)  1  Phil.  C.  C.  582.  (m)  Allan  v,  Dundus,  3  T.  R.  129.    [In 

Ij)  1  Y.  &  Coll.  C.  C.  585.  a  case  where  probate  of  a  will  waa  re- 

(k)  In  Long  v.  Wakeling,  1  Beav.  400,  voked,  on  the  ground  that  the  witnesses 

where  A.  B.,  being  entitled  to  a  fund  in  were  incompetent,  it  was  held  that  the 

court,  died,  and  administration  was  granted  acts  of  the  executor  before  the  revocation 
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When  there  is  a  question,  whether  particular  legacies  given  by 
a  will  are  cumulative  or  substituted,  it  is  often  determined  by  the 
circumstance  of  the  bequest  having  been  given  by  distinct  instru- 
ments, (n)  In  such  a  case,  if  a  probate  has  been  granted,  as  of  a 
will  and  codicil^  this  is  conclusive  of  the  fact  of  their  being  distinct 
instruments,  though  written  on  the  same  paper,  (p) 

*  The  probate  is  also  conclusive  as  to  every  part  of  the  will  in 
respect  of  which  ^t  has  been  granted :  for  example,  in  Plume  v. 
Beale,  ( jp  )  where  an  executor  proved  a  will  of  personal  property, 
and  then  brought  a  bill  in  equity  to  be  relieved  against  a  particu- 
lar legacy,  on  the  ground  of  its  having  been  interlined  in  the  will 
by  forgery,  Lord  Cowper  dismissed  the  bill  with  costs,  observing, 
that  the  executor  might  have  proved  the  will  in  the  ecclesiastical 
court,  with  a  particular  reservation  as  to  that  legacy,  (y) 

But  though  courts  of  equity  are  bound  to  receive,  as  testamen- 
tary, a  will,  in  all  its  parts,  which  has  been  proved  in  the 
proper  spiritual  court,  yet  they  may,  in  certain  cases,  af-  cases  a 
feet  with  a  trust  a  particular  legacy  or  a  residuary  be-  equUv  will 
quest,  which  has  been  obtained  by  fraud,  (r)     For  in-  ''**®"*"- 
stance,  if  the  drawer  of  a  will  should  fraudulently  insert  his  own 
name,  instead  of  that  of  a  legatee,  he  would  be  considered  in 
equity  as  a  trustee  for  the  real  legatee.  («)    And  it  has  never  been 

were  valid,  and  that  he  might  be  cited  to  75  Penn.  St.  514  ei  seq. ;  Meluish  v.  Mil- 
render  his  account.  Peebles's  Appeal,  15  ton,  L.  R.  3  Ch.  D.  27.] 
Serg.  &  R.  39,  42.]  Where,  however,  a  (r)  Mitf.  Plead.  257,  4th  ed.;  [Dowd  v. 
sum  of  stock  was  standing  in  the  name  Tacker,  14  Am.  Law  Reg.  (N.  S.)  477 ; 
of  a  testatrix,  which  her  executors  over-  Yickerjr  v.  Hobbs,  21  Texas,  570.] 
looked,  and,  the  dividends  remaining  un-  («)  Harriot  v.  Mar  riot,  1  Stra.  666  ; 
claimed,  the  stock  was  transferred  to  the  S.  C.  Gilb.  Eq.  Rep.  203 ;  Mitf.  PI.  258, 
national  commissioners,  and  afterwards  4th  ed.  See  post,  558,  note  (e) ;  [In  re 
one  Sanders  procured  a  probate,  in  the  Broderick's  Will,  21  Wallace,  510;  ante, 
name  of  T.  Hunt,  of  a  forged  will  of  the  45,  note  (m).]  So  in  Segrave  v.  Eirwan, 
testatrix,  and  obtained  a  transfer,  it  was  1  Beat.  157,  the  executor,  who  was  a  bar- 
held  by  Lord  Langdale  M.  R.  that  the  pro-  rister,  had  himself  prepared  the  will,  the 
bate  did  not  authorise  a  payment  to  San-  rule  of  law  at  that  time  being  that  the  ex- 
ders,  and  that  a  party  giving  faith  to  the  ecntor  was  entitled  to  the  residue  unless 
probate  was  bound  to  see  that  the  person  otherwise  disposed  of  or  unless  a  legacy 
claiming  under  it  was  a  real  T.  Hunt.  Ex  was  bequeathed  to  him.  See  post,  pt.  iii. 
parte  JollifTe,  8  Beav.  168.  bk.  iii.  ch.  ▼.  §  ii.  And  Sir  A.  Hart  held 
(n)  See  infra,  pt.  iii.  bk.  iii.  ch.  ii.  §  that  it  was  the  duty  of  the  executor  to 
Tin.  have  informed  the  testator  that  sach  wu 
(o)  Baillie  v.  Bntterfield,  I  Cox,  392.  the  rule,  and  that  he  could  not  be  allowed 
(p)  IP.  Wms.  388.  to  profit  from  this  omiasion,  but  mast  be 
iq)  See  ante,  377 ;  [Hegarty's  Appeal,  decreed  to  be  a  trustee  for  the  next  of 
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*  thought  that  courts  of  equity,  by  declaring  a  trust,  in  such  cases, 
infringed  upon  the  jurisdiction  of  the  ecclesiastical  courts.  (Q 

Again,  although  it  is  now  settled  that  a  will  cannot,  either  be- 
fore or  after  probate,  be  set  aside  in  equity,  on  the  ground  that 
the  will  was  obtained  by  fraud  on  the  testator,  yet  where  probate 
has  been  obtained  by  fraud  on  the  next  of  kin^  a  court  of  equity 
will  interfere,  and  either  convert  the  wrong-doer  into  a  trustee,  in 
respect  of  such  probate,  or  oblige  him  to  consent  to  a  repeal  or  rev- 
ocation of  it  in  the  court  in  which  it  was  granted,  (u)  Thus  in 
Barnesley  v.  Powell,  (v)  the  bill  sought  to  be  relieved  against  a 

kin.  See,  also,  Balkelej  v.  Wilford,  2  CI.  where  it  appeared  that  the  testatrix  was 
&  Fin.  102,  177,  178 ;  S.  C.  8  Bligh,  HI.  an  aunt  of  the  defendant,  that  she  lived 
It  was  held  by  Sir  J.  Stuart  V.  C.  (not-  with  him,  and  had  given  him  all  her  prop- 
withstanding  the  case  of  Allen  v,  McPher-  erty  by  will,  but  upon  her  death-bed  she 
son,  post,  556  et  seq.)  that  the  court,  under  desired  to  change  her  will  and  give  a  cer- 
its  equitable  jurisdiction,  has  authority  to  tain  parcel  of  real  estate  to  a  niece,  and 
declare  an  attorney  a  trustee  for  the  heir-  had  a  codicil  prepared  for  that  purpose. 
a^law  and  next  of  kin  of  real  and  per-  Before  signing  the  codicil,  wishing  to  se- 
sonal  estate  given  him  by  a  will  prepared  cure  the  consent  of  the  defendant  to  the 
by  himself,  where  he  hss  improperly  taken  change,  she  had  him  called  in  for  the  pur- 
advantage  of  the  testator's  ignorance,  or  pose.  After  hearing  her,  he  replied  that  she 
allowed  him  to  remain  under  a  mistaken  was  weak  and  that  she  need  not  trouble 
impression  which  influenced  the  gift.  Hind-  herself  to  sign  the  codicil,  but  that  he 
son  V.  Weatherill,  1  Sm.  &  G.  609.  But  would  deed  the  property  to  the  niece  and 
this  decision  was  reversed  on  appeal,  on  carry  out  the  wishes  of  the  aunt.  Trust- 
the  facts,  the  lords  justices  declining  to  ing  to  his  promise,  she  made  no  change  in 
give  any  opinion  on  the  law  of  the  case,  her  will,  but  after  her  decease  the  defend- 
Lord  Justice  Turner,  however,  distin-  ant  refused  to  make  the  conveyance  to  the 
guished  it  from  Segrave  v.  Kirwan,  ob-  niece.  On  a  bill  in  equity  brought  by  the 
serving  that  in  that  case  the  testator  had  niece  to  compel  the  defendant  to  convey, 
no  intention  to  benefit  Kirwan  the  coun-  it  was  held  that  he  took  the  property  under 
sel.  5  Do  G.,  M.  &  G.  301.  See,  also,  a  trust  for  her,  which  a  court  of  equity 
Walker  v.  Smith,  29  Beav.  394;  [Wil-  would  enforce.  The  same  principle  was 
liams  V.  Fitch,  18  N.  Y.  547 ;  Chamber-  acted  on  in  Jones  v.  McKee,  3  Pcnn.  St. 
lain  17.  Chamberlain,  2  Freeman,  34;  Nutt  496.] 

v.   Nutt,   1    Freeman  Ch.   (Miss.)    128;  (t)  1   Stra.  673;  Gilb.  £q.  Rep.  209; 

Yates  V.  Cole,  1  Jones  £q.  (N.  Car.)  110;  Fonbl.  £q.  bk.  4,  pU  2,  c  1,  s.  1,  note 

Barron  v,  Greenough,  3  Ves.  151 ;  Corley  (a). 

V.  Lord  Suiford,  1  De  G.  &  J.  238 ;  Perry  (ti)  Mitf.  PI.  257,  4th  ed.     [But  a  court 

Trusts,  §  181 ;  Kerr  F.  &  M.  171 ;  Green-  of  equity  will  not  give  relief  by  charging 

field  t;.  Bates,  5  Ir.  Ch.  219 ;  McCormic  v.  the  executor  of  a  will,  or  a  legatee,  with  a 

Grogan,  L.  B.  4  H.  L.  82 ;  Norris  v.  Frar  trust  in  favor  of  a  third  person,  alleged  to 

ler,  L.  R.  15  £q.  318 ;  Robinson  t;.  Den-  be  defrauded  by  a  forged  or  fraudulent 

son,  3  Head  (Tenn.),  395.    A  very  suit-  will,  where  the  court  of  probate  could 

able  and  exemplary  application  of  the  afford  relief  by  refusing  probate  of  the 

principle  suggested  in  the  text  was  re-  will  in  whole  or  in  part.    In  re  Brod- 

cently  made    in  Connecticut   (Dowd  v.  crick's  Will,  21  Wallace,  503.] 

Tucker,  14  Am.  Law  Beg.  N.  S.  477),  (v)  1  Yes.  sen.  119,  284,  287  ;  2  Roper, 
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paper  writing,  purporting  to  be  the  will  of  the  plainti£E's  father, 
under  which  the  defendant.  Hansel  Powell,  claimed,  and  which 
was  not  without  evidence  to  support  it,  although  there  was  strong 
suspicion  of  forgery.  It  was  also  sought  to  be  relieved  against 
several  acts  of  the  plaintiff  since  his  father's  death ;  such  as  the 
decree  of  the  court  of  exchequer  against  him  and  a  sentence  in  the 
prerogative  court,  wherein  the  plaintiff's  consent  to  establish  that 
will  by  a  probate  was  obtained,  and  a  conveyance  and  assurances 
made  by  him.  Lord  Hardwicke  C.  directed  an  issue,  with  a 
special  direction  on  the  decretal  order,  to  know  on  what  founds^ 
tion  the  jury  went,  if  they  found  against  the  will,  whether  upon 
forgery,  or  any  particular  defect  in  the  execution ;  and  his  lord- 
ship, after  making  some  observations,  with  respect  to  the  relief 
against  the  decree  of  the  court  of  exchequer,  proceeded  to  remark, 
^^  As  to  the  sentence  of  the  prerogative  court,  as  at  present  advised, 
that  will  create  no  difficulty  if  the  will  is  found  forged ;  for  then 
the  plaintiff's  consent  appearing  to  have  been  obtained  by  the  mis- 
representation of  that  forged  will,  *  that  fraud  infects  the  sentence ; 
against  which  the  relief  must  be  here.  This  is  not  absolute,  but 
only  to  show  the  tendency  of  my  opinion  upon  the  equity  reserved 
after  the  trial ;  for  I  should  not  scruple  decreeing  the  defendant, 
who  obtained  that  probate,  to  stand  as  a  trustee  in  respect  of  the 
probate  ;  which  would  not  overturn  the  jurisdiction  of  that  court." 
After  a  very  long  trial  by  a  special  jury,  a  verdict  was  brought  in 
against  the  will,  with  an  indorsement  that  it  was  grounded  on 
forgery,  and  not  on  any  defect  in  the  execution.  Upon  the  equity 
reserved,  Lord  Hardwicke  admitted  that  undoubtedly  the  jurisdic- 
tion of  the  wills  of  personal  estate  belonged  to  the  ecclesiastical 
court,  according  to  which  law  it  must  be  tried,  notwithstanding 
the  will  is  found  forged  by  a  jury  at  law,  upon  the  examination  of 
witnesses ;  but  there  was  a  material  difference  between  the  court 
of  chancery  taking  upon  itself  to  set  aside  a  will  of  personal  es- 
tate on  account  of  fraud  or  forgery  in  obtaining  or  making  that 
will,  and  taking  from  the  party  the  benefit  of  a  will  established  in 
the  ecclesiastical  court  by  his  fraud,  not  upon  the  testator,  but  the 
person  disinherited  thereby.  That  fraud  in  obtaining  a  will  in- 
fected the  whole ;  but  the  case  of  a  will,  of  which  the  probate  was 
obtained  by  fraud  on  the  next  of  kin,  was  of  another  considera- 

Leg.  688,  dd  ecL;  recognixed  bj  Lord  Cottenham,  in  Price  v,  Dewhurat,  4  M.  & 
Cr.  85. 
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tion.  (2;)  That,  in  the  case  before  him,  the  plaintiff  had  given  a 
covenant  to  the  defendant  to  do  all  acts  which  Powell  shoald 
require  of  him ;  in  consequence  of  which,  a  special  proxy  under 
hand  and  seal  was  obtained  from  him,  confessing  the  allegations ; 
upon  which  sentence  was  pronounced  of  probate  to  the  defendants, 
the  executors.  The  probate  depended  on  that  deed :  and  it  was, 
therefore,  proper  for  the  court  to  inquire,  and  set  it  aside  for  fraud, 
if  proved;  and  that  was  the  ground  of  jurisdiction  in  the  court  of 
chancery,  distinct  from  the  will  itself,  and  abstracted  from  the 
general  *  jurisdiction  of  the  ecclesiastical  court  to  determine  of  a 
will  of  personal  estate.  On  the  whole  circumstances  of  the  case, 
his  lordship  decreed,  that  the  defendants  should  consent,  in  the  ec- 
clesiastical court,  the  next  term,  to  a  revocation  of  the  probate, 
and  that,  after  such  revocation,  the  defendants  should  have  a  fort- 
night's time  to  propound  the  paper  writing  in  the  ecclesiastical 
court ;  (z^")  on  failure  of  which,  his  lordship  said  he  would  compel 
the  defendants  to  consent  to  the  granting  administration  to  the 
plaintiff :  and  his  lordship  added,  ^^  I  think  I  ought  to  go  farther ; 
and  although  I  shall  not  yet  decree  a  trust,  yet  even  now  I  shall 
be  warranted  to  decree  an  account  of  the  personal  estate,  to  be 
paid  into  the  bank,  for  the  benefit  of  the  parties  entitled,  which 
for  security  was  done  in  Powis  v.  Andrews  ;  and  the  present  case, 
from  all  the  ill  practice  that  has  been,  is  stronger  than  that.  This 
is  the  better  method,  to  avoid  any  jealousy  of  infringing  on  the 
ecclesiastical  court."  It  being  insisted  for  the  plaintiff,  that  the 
court  ought  to  direct  no  examination  of  the  said  paper  writing,  but 
grant  a  perpetual  injunction,  from  the  circumstances  of  its  being 
produced  and  found  with  the  forged  will,  and  its  reciting  a  forged 
deed  ;  his  lordship  thought  this  would  be  a  very  good  defence  in 
the  ecclesiastical  court,  as  they  were  circumstances  of  suspicion ; 
but  that  it  would  be  going  too  far  to  say,  that,  because  of  ill  prac- 
tice in  one  will,  he  should  have  no  right  as  to  another. 

The  effect  of  this  decision  was  considered  in  the  modern  case 
of  Gingell  v.  Home,  (y)  There,  after  a  will  of  personalty  had 
been  proved  per  testes  in  the  ecclesiastical  court,  a  bill  was  filed 
by  the  next  of  kin,  ailing  that  the  testator's  signature  to  the 

(x)  The  distinction  here  taken  by  Lord  (x^)  [Ony  J.  in  Waters  r.  Stiekney,  IS 

Hardwicke  was  recognized  by  Lord  Aps-  Allen,  4,  5.] 

ley  in  Meadows  v.  Duchess  of  Kingston,  (y)  9  Sim.  639. 
AmU.  764. 
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will  was  obtained  when  he  was  not  of  sound  and  disposing  mind  ; 
that  his  medical  attendants  were  not  called  as  witnesses  when  the 
probate  was  obtained  ;  and  that  the  evidence  of  the  testator's  in- 
competency did  not  come  to  the  knowledge  of  the  plaintiffs  until 
after  the  time  allowed  *  for  appealing  from  the  sentence  of  the 
ecclesiastical  court  had  expired ;  and  praying  that  the  will  might 
be  declared  to  have  been  fraudulently  obtained,  and  that  the 
residuary  legatee  might  be  declared  a  trustee  for  the  plaintiffs.  A 
demurrer  to  the  bill  was  allowed  by  Sir  L.  Shadwell  V.  C.  And 
his  honor  said  he  had  long  considered  the  law  as  settled,  that 
there  is  no  method  of  escaping  from  the  effect  of  probate,  unless 
in  a  case  like  Barnesley  v.  Powell.  That  in  the  present  case  no 
fraud  was  practised  on  the  plaintiffs  in  obtaining  probate ;  and 
this  bill,  therefore,  did  not  afford  any  such  materials  for  the  inter- 
ference of  the  court  as  there  were  in  Barnesley  v.  Powell,  in  which 
Lord  Hardwicke  made  a  decree  which  afforded  an  opportunity  of 
having  the  matter  reconsidered  in  the  ecclesiastical  court. 

The  subject  has  been  since  fully  investigated,  and  all  the  au- 
thorities relating  to  it  have  been  discussed,  in  the  case  of  Allen  v, 
Macpherson.  (2)  There  the  testator  had  by  his  will  and  subse- 
quent codicils  bequeathed  considerable  property  to  the  plaintiff, 
and  made  also  other  bequests  to  other  relatives,  fie  afterwards 
by  a  further  codicil  revoked  these  bequests,  and  in  lieu  of  them 
made  a  small  pecuniary  provision  for  the  plaintiff.  The  bill 
alleged  that  this  codicil  was  obtained  by  false  and  fraudulent 
representations  made  by  an  illegitimate  son  of  the  testator,  act- 
ing in  confederacy  with  the  defendant,  his  daughter  and  residuary 
legatee,  as  to  the  character  and  conduct  of  the  plaintiff.  In  the 
ecclesiastical  court  the  plaintiff  had  unsuccessfully  resisted  the  ad- 
mission to  probate  of  the  revoking  codicil,  on  the  ground  that  it 
had  been  obtained  by  undue  influence.  And  the  bill  further  stated 
that  the  appellant  was  confined  in  that  court  to  grounds  of  objec- 
tion which  affected  the  codicil  as  an  entire  instrument,  and  was 
not  permitted  to  go  into  the  case  stated  in  the  bill  or  into  any 
other  case  solely  relating  to  the  parts  of  the  codicil  which  affected 
only  the  appellant.  To  this  bill  the  defendant  demurred.  Lord 
*  Langdale  M.  R.  overruled  the  demurrer,  being  of  opinion  that,  by 
analogy  to  former  decisions,  as  the  will  alleged  that  the  revocation 
had  been  procured  by  the  fraud  of  the  defendant,  the  court  of 

(z)  5  Beav.  469  ;  1  Phill.  C.  C.  133  ;  1  H.  L.  Cas.  191. 
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chancery  had  jurisdiction  to  deprive  her  of  the  benefit  of  it,  and 
to  declare  her  to  be  a  trustee  of  that  to  which  the  law  entitled  her 
for  the  benefit  of  the  person  to  whose  prejudice  the  fraud  was 
practised,  (a)  But  this  decision  was  reversed  by  Lord  Lyndburst 
C.  on  appeal;  and  his  lordship  relied  on  the  distinction  taken 
by  Lord  Hardwicke  (as  above  stated),  in  Barnesley  v.  Powell, 
and  recognized  by  Lord  Apsley  in  Meadows  v.  The  Duchess  of 
Kingston,  (6)  between  fraud  on  the  testator  and  fraud  upon  the 
person  disinherited  thereby.  His  lordship  further  relied  on  Ker- 
rich  V.  Bransby,  (c)  as  a  decision  of  the  house  of  lords  establishing 
not  merely  that  a  will  cannot  be  set  aside  in  equity  for  fraud,  Qd) 
but  further,  that  the  court  of  chancery  has  no  jurisdiction  to  de- 
clare the  fraudulent  legatee  a  trustee  for  the  party  defrauded. 
And  this  decision  was  afterwards  aflSrmed  on  appeal  jbo  the  house 
of  lords ;  their  lordships  holding  that  the  ecclesiastical  court  had 
jurisdiction  to  refuse  and  ought  to  have  refused  probate  of  that 
part  of  the  codicil  which  affected  the  appellant,  because,  giving 
credit  to  the  facts  stated  by  the  bill  and  admitted  by  *  the  de- 
murrer, that  part  of  the  codicil  was  not  the  will  of  the  testator, 
having  been  obtained  by  a  fraud  practised  on  him ;  but  that  the 
proper  course  would  have  been  to  appeal  to  the  privy  council  in 
order  to  set  the  matter  right,  and  not  to  file  a  bill  in  equity,  which 
was,  in  effect,  an  attempt  to  review  the  decision  of  a  court  of  pro- 
bate by  the  court  of  chancery,  (g) 

(a)  5  Beav.  469.  parte  Fearon,  6  Ves.  633,  647,  obserred 

{b)  Ambl.  762 ;  ante,  554,  note  (x),  that   it  was    determined    in    Kerrich  v. 

(c)  7  Bro.  P.  C.  437 ;  ante,  45,  note  (m),  Bransby,  that  the  court  of  chancery  could 
549,  note  (d).  not  take  any  cognizance  of  wills  of  per- 

(d)  But  Lord  Abinger  C.  B.  in  his  sonal  estate  as  to  matter  of  fraud, 
judgment  in  Middleton  v.  Sherburne,  4  (e)  1  H.  L.  Cas.  191.  Lords  Lyndhurs^ 
Y.  &  Coll.  Exch.  C.  358,  argned  with  Brougham,  and  Campbell  were  of  opinion 
much  pains  that  in  Kerrich  v,  Bransby  that  the  decree  should  be  affirmed,  disten- 
the  bill  was  dismissed  on  the  merits,  and  tierUibus  Lords  Cottenham  C.  and  Lang- 
that  the  case  is,  therefore,  no  authority  dale  M.  R.  Lord  Lyndburst,  in  the 
for  the  proposition  that  a  will  cannot  be  course  of  delivering  his  opinion,  obsenred 
set  aside  in  equity  for  fraud.  That,  how-  as  to  the  case  mentioned  by  Gilbert  C.  B. 
ever  (observed  Lord  Lyndburst,  in  Allen  in  Harriot  v,  Marriot  [ante,  552,  note  («)), 
r.  MacPherson,  1  Phill.  C.  C.  146),  has  of  the  drawer  of  the  will  fraudulenUy  in- 
not  been  the  understanding  of  the  profes-  serting  his  own  name  instead  of  that  of 
aion,  and  Lord  Hardwicke,  who  probably  the  legatee,  that  if  probate  were  refused 
was  acquainted  with  the  history  of  the  in  such  a  case,  on  account  of  the  fraud, 
case,  expressly  states  in  Barnesley  v.  Pow-  the  real  legatee  would  lose  hia  legacy, 
ell,  that  it  was  decided  on  the  question  of  And  his  lordship  added,  that  he  thought 
jurisdiction.     And   Lord   Eldon,  in  Ex  it  would  be  found,  on  examining  the 
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It  may  properly  be  remarked,  in  this  place,  that  where  a  per- 
8on  had  acted  under  a  probate,  and  admitted  facts  material  to  its 
validity,  a  court  of  equity  may  interfere  by  injunction,  and  pre- 
vent such  person  from  proceeding  further  to  contravert  the  will  in 
the  ecclesiastical  court.  (/) 

Further,  a  court  of  equity,  by  reason  of  its  jurisdiction  as  a  court 
of  construction,  may,  under  particular  circumstances,  sa  construe 
an  instrument,  of  which  probate  has  been  obtained,  as  to  render 
it  ineffectual.  Thus  in  Gawler  v.  Standerwick,  (^)  a  paper  was 
proved  in  the  spiritual  court  as  a  codicil  of  the  testator,  which  was 
signed  by  the  executors  and  others,  and  purported  to  be  an  ac^ 
knowledgment  of  what  they  understodd  to  be  the  will  of  the  tes- 
tator, when  he  was  unable  to  speak,  in  favor  of  certain  legatees ; 
and  a  bill  having  been  filed  in  equity,  a  question  was  raised 
*  whether  they  were  entitled  to  their  legacies  under  this  paper 
proved  as  a  codicil.  Sir  Lloyd  Kenyon,  master  of  the  rolls,  said 
that,  as  it  had  been  proved  in  the  spiritual  court,  he  was  bound  to 
receive  it  as  a  testamentary  paper ;  but  having  so  done,  the  court 
of  equity  was  to  construe  it.  Now  the  effect  of  this  codicil  was 
only  that  the  parties  understood  it  to  be  the  will  of  the  testator 
that  the  asserted  legatees  should  have  legacies,  and  the  heir  prom- 
ised to  perform  this ;  but  the  court  could  not  convert  the  promise 
of  the  heir  into  the  will  of  the  testator;  and  his  honor  there- 
fore thought  that  this  paper,  though  testamentary,  yet  operated 
nothing. 

Again,  in  Walsh  v.  Gladstone,  (A)  the  testator  had  drawn  two 

in  which  the  bouse  of  lords  had  declared  from  the  testator  the  fact  that  she  was  not 

a  legatee  or  executor  to  be  a  trustee  for  his  lawAil  wife,  as  she  had  a  former  hna- 

other  persons,  that  they  have  been  either  band  living;  and  it  was  held,  that  the 

questions   of   construction,  or   cases   in  court  of  chancery  had  no  jurisdiction  to 

which  the  party  had  been  named  as  trus-  entertain  the  case,  which  was  within  the 

tee,  or  had  engaged  to  take  as  such,  or  in  exclusive  jurisdiction  of  the  court  of  pro- 

which  the  court  of  probate  could  afford  bate;  and  that  the  case  was  not  distin- 

no  adequate  or  proper  remedy.    [The  case  gnished  from  Allen  v.  Macpherson  by  the 

of  Allen  V.  Macpherson  was  followed  in  fact  that  the  lady  had  not  asked  the  tea* 

Meluish  v,  Milton,  L.  R.  3  Ch.  D.  27,  tator  to  make  a  will  in  her  favor.] 

where  it  appeared  that  a  testator  made  a  (/)  Sheffield   v.   Buckinghamshire,    1 

will  giving  all  his  property  to  his  wife,  Atk.  628 ;  8.  C.  3  Bro.  P.  C.  148 ;  2  Rop. 

and  appointing  her  sole  executrix.    She  Leg.  689,  3d  ed. ;  Gasooyne  r.  Chandler, 

proved  the  will.    The  heir-at-law  and  sole  8  Swanst.  418,  note, 

next  of  kin  filed  a  bill  to  have  her  declared  (g)  2  Cox,  16. 

a  trustee  of  the  property  for  him,  on  the  (A)  13  Sim.  261. 
ground  that  she  had  flrandulently  concealed 
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checks  on  his  banker  in  favor  of  two  of  his  servants,  with  .a  direc- 
tion that  the  checks  should  be  presented  after  his  death.  About 
a  year  afterwards  he  made  a  formal  will,  in  which,  among  other 
bequests,  he  gave  an  annuity  to  each  of  the  two  servants,  and  the 
residue  of  his  personal  estate  to  certain  other  persons,  and  revoked 
all  former  wills.  After  his  death,  all  the  three  instruments  were 
admitted  «to  probate  as  constituting,  tc^ether,  his  last  will.  And 
it  was  held  by  Shadwell  V.  C.  that,  although  he  was  bound,  by 
the  decision  of  the  ecclesiastical  court,  to  consider  the  two  checks 
as  part  of  the  will,  yet  that  nothing  which  that  court  had  done,  in 
the  way  of  construction,  would  bind  the  court  of  chancery ;  and 
his  honor  proceeded  to  state*  that  his  opinion,  sitting  in  the  court 
of  construction,  was  that  the  bequests  made  by  the  checks  were 
revoked  by  the  will ;  and  he  decreed  accordingly.  This  decision 
was  afterwards  affirmed  by  Lord  Lyndhurst  C,  (i)  who  considered 
the  question  as  one  of  construction,  which  it  was  within  the  com- 
petence of  the  court  of  chancery  to  determine,  notwithstanding 
the  probate  granted  by  the  ecclesiastical  court ;  and  his  lordship 
relied  on  the  case  above  stated,  of  Gawler  v.  Standerwick,  and  also 
that  of  Campbell  v.  Lord  Radnor,  (k)  *  in  which  it  was  declared 
that  the  first  codicil,  which  had  been  admitted  to  probate,  was  to 
be  considered  as  virtually  revoked  by  the  second,  (l) 

Accordingly  in  Thornton  v.  Curling,  (m)  Lord  Eldon  C.  ex- 
pressed his  opinion  that  if  a  British  subject  domiciled  in  a  foreign 
country,  by  his  will  appoints  an  executor,  but  makes  a  disposition 
of  his  personal  property,  which,  though  valid  by  the  laws  of  Eng- 
land, is  invalid  by  the  laws  of  that  foreign  country,  the  court  of 
chancery  is  at  liberty,  notwithstanding  probate  may  have  been 
granted  in  this  country,  to  hold  that  the  will  has  no  operation 
beyond  appointing  the  executor.  And  his  lordship  observed,  that 
although,  as  the  ecclesiastical  court  had  granted  probate  of  the 
will,  he  must  take  it  to  be  a  will,  yet  what  part  of  the  contents  of 
that  will  was  effectual,  and  in  what  way  the  court  should  deter- 
mine on  the  property,  was  quite  a  different  thing,  (n) 

So  in  Campbell  v.  Beaufoy,  (o)  a  plea  by  an  executor  who  has 
proved  a  will,  that  ^'  the  testator  was  at  the  date  of  his  will,  and 

(t)  1  Phill.  C.  C.  294.  (m)  8  Sim.  310. 

{k)  I  Bro.  C.  C.  171.  in)  See  anU,  367;  [Hegiuty's  Appeal, 

(0  See  post,  pt.  III.  bk.  iii.  ch.  zi.  §  75  Fenn.  St.  514  ei  seq.] 

VII.  (o)  Johns.  32a 
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also  at  the  time  of  his  death,  domiciled  in  France,  and  that  all 
the  bequests  of  the  personal  estate  affected  to  be  made  by  it  are 
by  the  law  of  France  null  and  void,"  was  held  by  Wood  V.  C.  to 
be  a  good  plea  in  bar  to  a  suit  by  a  legatee  under  the  will  for 
payment  of  his  legacy  and  for  administration  of  the  personal 
estate  of  the  testator. 

So  in  Loftus  v.  Maw,  (j9)  which  there  has  already  been  occasion 
to  state,  a  revoking  codicil,  though  it  had  been  admitted  to  pro- 
bate, was  not  allowed  under  the  circumstances  to  have  any  revoking 
effect,  (j) 

It  must,  moreover,  be  observed  that  an  executorship  or  admin- 
istratorship may  be  denied  in  pleading,  by  a  plea  of  ne 
unqiies  executor  or  administrator^  notwithstanding  profert  torehip, 
of  the  probate  or  letters  of  administration  ;  and  it  was  denied  m 
held  *that  this  traverse,  upon  issue  joined,  must  be  tried  ^**  *"** 
by  the  country  (on  which  issue  the  probate  or  letters  will  be  con- 
clusive evidence),  and  not  by  the  certificate  of  the  ordinary,  as  in 
cases  of  excommunication,  (r)     And  from  its  having  been  thus 
established  that  a  probate  is  not  conclusive  in  pleading^  probably, 
grew  the  doubt  which  once  existed,  whether  it  was  conclusive  in 
evidence.  («) 

Under  the  law  before  the  passing  of  the  court  of  probate  act 
(1867),  the  jurisdiction  of  the  ecclesiastical  court  was  ^^^^ 
confined  to  goods  and  chattels ;  it  had  no  power  of  ad-  1^^?^J^ 
ministration  over  other  property ;  and  therefore  its  judg-  is  not  con- 

•  •      t»      elusive 

ments  would  bind  those  only  who  claim  an  interest  in 
personal  property.  Hence  the  probate  was  not  conclusive  evi- 
dence, or  even,  it  should  seem,  admissible  evidence,  that  the  in- 
strument was  a  will,  so  as  to  pass  copyhold  or  customary  estate,  (i) 
or  so  as  to  operate  as  a  sufficient  execution  of  a  power  to  charge 
land. (u) 

ip)  3  Giff.  592.  R.  ISO,  131,  overraling  an  AnonymoiM 

(7)  Ante,  126.    See,  also,  the  obsenra-  case  in  Com.  150.  ^ 
tions  of  Lord  Cranworth  and  Lord  Wens-        {$)  Hargrave's  Law  Tracts,  459.    [See 

Icydale  in  Whicker  v.  Hume,  7  H.  L,  Cas.  Griffith  v.  Wright,  18  Geo.  173.] 
156,  165.  (0  Hame  v.  Randell,  Madd.  &  Geld. 

(r)  Graysbrook  v.Fox,Plowd.282;  Ab-  339;  Jervoise  v.  Duke  of  Northumbcr- 

bot  of  Strau  Mercella'B  case,  9  Co.  31  a ;  land,  1  Jac.  &  W.  570 ;  Archer  0.  Slater, 

Hensloe'a  case,  9  Co.  406;  Anon.  1  Show.  11   Sim.  507;  but  see  Cary  v.  Askew,  1 

408.    But  a  traverse  that  a  testator  made  Cox,  244 ;  Doe  v.  Danvers,  7  East,  299. 
a  will,  by  which  A.  B.  was  appointed  ex-       (u)  Hume  v,  Randell,  Madd.  &  Geld, 

ecntor,  is  bad.    See  Allen  v.  I)nnda8,3  T.  331 ;  [6  Madd.  331.] 
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Again,  it  has  already  appeared,  (v)  that  to  establish  in  evidence 
the  will  of  a  married  woman  made  in  execution  of  a  power,  pro- 
bate of  it  in  the  court  of  probate  is  first  necessary,  in  order  to 
confirm  judicially  its  testamentary  nature.  But  formerly  the  pro- 
duction of  such  a  probate  would  not  alone  have  been  sufficient  to 
induce  a  court  of  equity  to  act  upon  it ;  for  there  were  other 
special  circumstances  which  might  have  been  required  to  give  the 
instrument  effect  as  a  valid  appointment,  viz,  attestation,  sealing, 
&c.  with  which  circumstances  the  temporal  courts  did  not  trust 
the  judgment  ^  of  the  spiritual  court.  The  witnesses,  therefore, 
to  these  facts,  must  have  been  examined  in  chief  t«  prove  timt  the 
will  was  the  wife's  act,  &c. ;  and  if  an  attestation  were  not  re- 
quired by  the  power,  still  her  signature  must  have  been  proved,  (tr) 
But  by  the  10th  section  of  the  new  wills  act  (see  preface,  xii.} 
all  such  additional  varieties  in  the  execution  of  testamentary  ap- 
pointments have,  in  effect,  been  abolished. 

Further,  as  the  court  of  probate  had  no  jurisdiction  to  authen- 
ticate a  will,  as  far  as  it  relates  to  real  estate,  it  was  held  that  the 
probate  was  no  evidence  at  all  of  the  validity  or  contents  of  a 
will,  as  to  such  property,  (x)  not  even  when  the  original  will 
was  lost,  (y)  except  indeed  as  a  mere  copy.  So  on  an  indict- 
ment for  forging  a  will,  probate  of  that  will  unrepealed  is  not 
conclusive  evidence  of  its  validity  so  as  to  be  a  bar  to  the  prose- 
cution, (g) 

It  must  also  be  observed,  that  although  the  sentences  of  the 
court  of  probate  are  conclusive  evidence  of  the  right  directly  de- 
termined, yet  they  are  not  so  of  any  collateral  matter,  which  may 
possibly  be  collected  or  inferred  from  the  sentence  by  argument,  (a) 
Therefore  letters  of  administration  which  have  been  granted  to  a 

(v)  Ante,  56,  891.  (y)  Doe  v.  Calrert,  2  Campb.S89 ;  [Car- 

{w)  Kich  V.  Cockell,  9  Yes.  376 ;  2  Rop.  roll  v.  Carroll,  60  N.  Y.  125.] 

Hash.  &  Wife,   189,  2d  ed.    See,  also,  (t)  Rex  v.  Battery,  Ross.  &  Ry.  C.  C. 

Morgan  v.  Annis,  3  De  G.  &  Sm.  461,  R.  342 ;  Rex  v.  GibflOD,  lb.  343,  note  (a) ; 

where  Knight  Brace  V.  C.  said  he  had  no  [Gray  J.  in  Waters  u.  Stickney,  12  AUen, 

doubt  the  court  of  chancery  bad  jurisdic-  4.]    It  is  said  in  Rex  v,  Vincent,  1  Stra. 

tion  to  decide  on  the  ralidity  of  the  execu-  481,  that  the  probate  was  admitted  as  con- 

tion  of  a  testamentary  power  over  person-  clnsiTC  eridence  on  a  similar  prosecution ; 

alty,  with  reference  to  the  donee's  state  of  but  that  case  must  now  be  considered  as 

mind  at  the  time  of  the  alleged  execution,  oremiled. 

(x)  Bull.  N.  P.  245.    See  Doe  v.  Orme-  (a)  Blackham's  case,  I  Salk.290;  [Teb- 

rod,  1  Moo.  k  Rob.  466.     [See  ante,  549,  betts  v.  Tilton,  31  N.  H.  273,  284  et  teq,] 

note  (d).] 
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person  as  administrator  of  the  effects  of  A.  B.  deceased,  are  not 
primd  facie  evidence  of  A.  B.'s  death.  (6) 

*  Likewise,  thoagh  no  evidence  was  receivable  to  impeach  the 
probate  or  the  letters  of  administration,  being  the  judicial  acts  of  a 
court  having  competent  authority,  yet  it  might  be  proved  that  the 
court  which  granted  them  had  no  jurisdiction,  and  that  therefore 
their  proceedings  were  a  nullity.  ((?)     Thus  it  might,  under  the 

(b)  Thompson  v,  I>onaldson,  3  Esp.  N.  below.  Cntts  v.  Haskins,  9  Mass.  548  ; 
P.  C.  68;  Hoods  v,  De  Bernales,  1  Ross.  Wales  u.  Willaid,  2  Mass.  120 ;  Holyoke 
C.  C.  301 ;  [Matoal  Benefit  Life  Ins.  Co.  v.  Haskins,  9  Pick.  259 ;  Holyoke  v.  Has- 
9.  Tisdale,  Sup.Ct.U.S.Oct.T.  1875;  15  kins,  5  Pick.  20;  Samner  v\  Parker,  7 
Am.  I4»w  Reg.  ^.  S.  412.  The  prohate  Mass.  83 ;  Sigourney  v,  Sibley,  21  Pick, 
conrt,  in  granting  letters  of  administration,  101 ;  Smith  o.  Rice,  11  Mass.  507  ;  Emery 
does  not  adjudicate  that  the  person  is  dead,  v.  Hildretb,  2  Gray,  231.  Bat  by  statute 
bnt  that  the  letters  shall  be  granted  to  the  in  Maasachusetts  the  jurisdiction  assumed 
applicant.  Mutual  Benefit  Life  Ins.  Co.  in  any  case  by  the  court,  so  far  as  it  de- 
o.  Tisdale,  supra ;  Carroll  v.  Carroll,  50  pends  on  the  place  of  residence  of  a  person, 
N.  Y.  121.  See  Newman  v.  Jenkins,  10  shall  not  be  contested  in  any  suit  or  pro- 
Pick.  515 ;  Helm  o.  Smith,  2  Sm.  k  M.  ceeding,  except  on  appeal  in  the  original 
403.  So  that  in  a  suit  by  an  executor  or  caae,  or  when  the  want  of  jurisdiction  ap- 
administrator,  the  letters  testamentary  are  pears  on  the  same  record.  Genl.  Sts.  c.  117, 
admissible  in  evidence  and  are  concluslTe  §  4.  Such  is  the  law  of  Maine.  Thus, 
of  his  right  to  sue ;  bnt  such  letters,  in  where  administration  was  granted  upon  a 
an  action  between  strangers,  are  not  ad-  representation  that  the  deceased  at  the 
missible  to  prove  the  death  of  the  testator  time  of  her  death  was  a  citizen  of  Maine, 
or  intestate.  Thus,  in  an  action  upon  a  and  the  record  stated  that  this  fact  was 
policy  of  insurance  on  the  husband's  life  in  made  fully  to  appear,  and  there  was  no 
favor  of  his  wife,  letters  of  administration  suggestion  of  fraud,  and  no  appeal  from 
issued  to  her  upon  his  estate  are  not  evi-  the  decree  of  the  probate  court  granting 
deuce  of  the  husband's  death.  Mutual  the  administration,  and  the  settlement  of 
BenefitLifeIns.Co.  v.  Tisdale,  supra.  See,  the  estate  was  proceeded  with  till  the  ad- 
further,  Vanderpool  t^.  Van  Valkenberg,  6  ministrator  had  settled  his  fourth  and  final 
M.  Y.  190;  Collins  v,  Ross,  2  Paige,  396] ;  account,  and  had  applied  for  an  order  of 
(bnt see  French  O.French, Dick. 268,  where  final  distribution,  it  was  held  that  the 
Lord  Hardwicke,  under  particular  circum-  domicil  of  the  deceased,  at  the  time  of  her 
stances,  admitted  the  probate  as  proof  of  death,  must  be  regarded  as  conclusively 
the  testator's  death.  [See,  also,  Tisdale  v.  settled,  not  only  for  the  purpose  of  giving 
Conn.  Life  Ins.  Co.  26  Iowa,  177  ;  S.  C.  jurisdiction  to  the  probate  court,  but  also 
28  Iowa,  12 ;  Jeffers  v.  Radcliff,  10  N.  H.  for  the  purpose  of  distributing  the  estkte ; 
242/245.])  However,  if  the  plaintifl*  sues  and  that  it  was  not  competent  to  show 
as  executor  or  administrator,  and  there  that  the  domicil  of  the  deceased,  aS  the 
is  no  plea  of  ne  unques  executor  or  adminit-  time  of  her  death,  was  in  Ohio,  and  not  in 
frctfor,  the  plaintiffs  right  to  sue  is  admit-  Maine,  either  to  show  want  of  jurisdiction 
ted,  and  therefore  no  evidence  can  be  re-  in  the  probate  court,  or  to  affect  the  dis- 
quired  of  the  death  of  the  testator  or  tribnUon  of  the  estate.  Record  v.  How- 
intestate.  Lloyd  V.  Finlayson,  2  Esp.  564.  ard,  58  Maine,  225.  The  reasoning  of 
[So  held  in  Newman  v,  Jenkins,  10  Pick.  Walton  J.  in  this  case  is  conclusive  upon 
515.]  the  wisdom  of  the  rule.     See  ante,  550, 

(e)  3  T.  R.  130,  [and  cases  in  note  (/)  note  (q^).] 
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old  law,  be  shown  upon  a  plea  of  ne  ungues  executor  that  the 
deceased  had  bona  notahilia  in  divers  dioceses ;  and  that  conse- 
qaently  the  bishop  or  other  inferior  judge  had  no  jurisdiction  to 
grant  probate  or  administration  ;  (c?)  for  this  confessed  and  avoided, 
and  did  not  falsify  the  seal  of  the  ordinary. (e)  So  it  may  be 
proved  that  the  supposed  testator  or  intestate  is  alive ;  for  in  such 
case  the  court  of  probate  can  have  no  jurisdiction,  nor  their  sen- 
tence any  effect.  (/)  And  it  may  be  shown  that  the  seal  attached 
to  the  supposed  probata  has  been  forged ;  for  that  does  not  im- 
peach the  j  lodgment  of  the  court  of  probate  ;  (£)  or  that  the  letters 
testamentary  have  been  revoked ;  for  this  is  in  affirmance  of  its 
proceedings.  (A) 
Alterations       Very  material  alterations  of  some  of  the  doctrines 

in  the  law  "*  ,  i        i  * 

as  to  the      above  stated  have  been  introduced  by  the  court  of  pro- 

^ouiteas    bate  act,  1857  (20  &  21  Vict.  c.  77). 

wtite.'  By  sect.  61  of  that  statute,  "  Where  proceedings  are 

Stat  20  &    taken  under  this  act  for  proving  a  will  in  solemn  form, 
21  Vict.  c.  ^  ,  .  ,  -  Ml  ^1  1     I 

71, 8. 81.      or  for  revoking  a  probate  of  a  will,  on  the  ground  of 

wiii^affect-  the   invalidity  thereof,  or  where  in  any  other  conten- 

ta^u*'^  tious  cause  or  matter  under  this  act  the  validity  of  a 

P™^^'°  will  is  disputed,  unless  in  the  several  cases  aforesaid  the 

form, oris  ^iH  affects  Only  personal  estate,  the  heir-at-law,  devi- 

of  a  con-  sees,  and  other  persons  *  having  or  pretending  interest  in 

proc^d*-  the  real  estate  affected  by  the  will  shall,  subject  to  the 

hefr  and  provisions  of  this  act,  and  to  the  rules  and  orders  under 

persona  in-  ^Yi\&  act,  be  cited  to  see  proceedings,  or  otherwise  sum- 

terested  in  '  i  j?   i  •  i_ 

the  real  es-   moned  in  like   manner  as  the  next  of  kin,  or  others 
cited.  having  or  pretending  interest    in   the  personal  estate 

affected  by  a  will,  should  be  cited  or  summoned  and  may  be  per- 
mitted to  become  parties,  or  intervene  for  their  respective  interests 

(d)  Harriot  t\  Harriot,   1    Stra.  671 ;  v,   Bullock,  9   Dana,  41 ;  Payne's   Will, 

Bull.  N.  P.  247.    [So  a  decree  of  the  judge  4  Monr.  422  ;  Hoore  v.  Tanner,  5  Honr. 

of  prolwte  appointing  an  administrator  in  42 ;  Marshall  C.  J.  in  Griffith  v.  Fraiier, 

Hassachusetts,  in  a  case  where  thedeceased  8  Cranch,  9,  24 ;  anU,  409,  note  (a) ;  po$t, 

had  no  domicil  and  left  no  estate  subject  575,  note  (o^),  586,  note  (a);  Jochumsen 

to  administration  within  the  state,  was  held  v.  Suffolk  Savings  Bank,  3  Allen,  87; 

tobe  Toid  for  want  of  jurisdiction.    Crosby  Hooper  v,  Stewart,  25  Ala.  408.    But  see 

V,  Leavitt,  4  Allen,  410,  41 1.]  Roderigas  v.  East  Riyer  Savings  Bank,  13 

(«)  1  Stra.  671 ;  I  Saund.  275  a,  note  to  Albany  Law  Journ.  42,  Jan.  15,  1876.] 
Rex  V.  Sutton.  (g)  Harriot  v.  Harriot,  1  Stra.  671. 

(/)  3  T.  R.  130;  [Tilghman  C.  J.  in        (A)  Bull.  N.  P.  247. 
Peebles's  Appeal,  15  Serg.  &  R.  42;  King 
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in  such  real  estate,  subject  to  sacfa  rules  and  orders,  and  to  the 
discretion  of  the  court."  (t) 

And  by  sect.  62,  "  Where  probate  of  such  will  is  granted,  after 
such  proof  in  solemn  form,  or  where  the  yalidity  of  the   Sect.  62. 
will  is  otherwise  declared  by  the  decree  or  order  in  such  ^{l^JJ^  **** 
contentious  cause  or  matter  as  aforesaid,  the  probate,   proved  in 

'  ^  '    solemn 

decree,  or  order  respectively  shall  inure  for  the  benefit  form,  or  it* 

.  ^  ,  -  validity 

of  all  persons  interested  in  the  real  estate  affected  by  otherwise 

such  will,  and  the  probate  copy  of  such  will,  or  the  let-  the  decree' 

ters  of  administration  with  such  will  annexed,  or  a  copy  conn  to  be 

thereof  respectively,  stamped  with  the  seal  of  her  majes-  {be^'eilons 

ty's  court  of  probate,  shall  in  all  courts,  and  in  all  suits  interested 

•^  .  ,  in  the  real 

and  proceedings  affecting  real  estate  of  whatever  tenure  estate, 
(save  proceedings  by  way  of  appeal  under  this  act,  or  for  the  rev- 
ocation of  such  probate  or  administration),  be  received  as  conclusive 
evidence  of  the  validity  and  contents  of  such  will,  in  like  manner 
as  a  probate  is  received  in  evidence  in  matters  relating  to  the  per- 
sonal estate  ;  (i^)  and  where  probate  is  refused  or  revoked  on  the 
ground  of  the  invalidity  of  the  will,  or  the  invalidity  of  the  will 
is  otherwise  declared  by  decree  or  order  under  this  act,  such  de- 
cree or  order  shall  inure  for  the  benefit  of  the  heir-at-law  or  other 
persons  against  whose  interest  in  real  estate  such  will  might  oper- 
ate, and  such  will  shall  not  be  received  in  evidence  in  *  any  suit 
or  proceeding  in  relation  to  real  estate,  save  in  any  proceeding  by 
way  of  appeal  from  such  decrees  or  orders."  (A) 

(t)  The  affidavit  on  which  an  applicar  (i^)  [In  Massachusetts  and  many  other 
don  to  cite  the  persons  interested  in  the  of  the  American  States,  the  jurisdiction  of 
real  estate  affected  hy  a  will  in  dispute  is  the  courts  of  probate  extends  to  wiUs  of 
based,  must  state  not  only  that  it  disposes  real  as  well  as  of  personal  estate,  and  their 
of  real  estate,  but  that  it  wos  executed  ac-  decrees  are  equally  conclusive  of  the  valid- 
cording  to  the  law  of  England,  and  at  a  ity  of  wills  affecting  either  alone  or  both 
date  since  the  wills  act  came  into  opera-  combined.  Parker  r.  Parker,  11  Gush, 
tion.  Campbell  ».  Lucy,  L.  R.  2  P.  &  D.  525,  526  ;  1  Dan.  Ch.  Pr.  (4th  Am.  cd.) 
209.  See,  also.  Peacock  v.  Lowe,  L.  R.  1  874 ;  antCf  549,  note  (ef) ;  Boyse  v.  Ross- 
P.  AD.  311.  ["  In  proceedings  of  this  borough,  3  De  G.,  M.  &  G.  817,  note  (1) ; 
nature,  as  the  probate  of  wills,  granting  ante,  549,  note  (d),] 
titles  of  administration,  &c.,  the  judge  of  (k)  This  clause,  as  likewise  the  61st  sec- 
probate  having  given  that  public  notice  tion,  an/c  563,  and  sections  63  and  64,  fn/^i 
which  the  law  requires,  the  mere  fact  that  are  not  applicable  to  wills  executed  before 
some  of  the  heirs  are  infants,  idiots,  or  in-  the  wills  act,  or  which  in  whole  or  in  part 
sane,  will  not  defeat  the  probate  of  the  have  been  executed  not  in  accordance  with 
will,  or  the  granting  of  titles  of  adminis-  the  requirements  of  the  wills  act.  Camp- 
tration."  Dewey  J.  in  Parker  v.  Parker,  bell  r.  Lucy,  L.  R.  2  P.  &  D.  209.  See, 
11  Cosh.  524.1  also,  as  to  the  construction  of  this  and  the 
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And  by  sect.  63,  *<  Nothing  herein  contained  shall  make  it  neces- 
Sect.  63.  sary  to  cite  the  heir-at-law  or  other  persons  havinfi^  or 
tain  cues  pretending  interest  in  the  real  estate  of  a  deceased  per- 
ched, and  Boi^f  unless  it  is  shown  to  the  court  and  the  court  is  satis- 
dt^not^  fied,  that  the. deceased  was,  at  the  time  of  his  decease, 
fected*b  ^^sed  of  or  entitled  to  or  had  power  to  appoint  by  will 
probate.  some  real  estate  beneficially,  or  in  any  case  where  the 
will  propounded,  or  of  which  the  validity  is  in  question,  would  not 
in  the  opinion  of  the  court,  though  established  as  to  personalty, 
affect  real  estate ;  bnt  in  every  such  case,  and  in  any  other  case 
in  which  the  court  may,  with  reference  to  the  circumstances  of  the 
property  of  the  deceased  or  otherwise  think  fit,  the  court  may 
proceed  without  citing  the  heir  or  other  persons  intereBted  in  the 
real  estate ;  provided,  that  the  probate,  decree,  or  order  of  the 
court  shall  not  in  any  case  affect  the  heir  or  any  person  in  respect 
of  his  interest  in  real  estate,  unless  such  heir  or  person  has  been 
cited  or  made  party  to  the  proceedings,  or  derives  title  under  or 
through  a  person  so  cited  or  made  party."  (l) 

And  by  sect.  64,  '^  In  any  action  at  law  or  suit  in  equity,  where. 
Sect.  64.  according  to  the  existing  law,  it  would  be  necessary  to 
office^'^py  produce  and  prove  an  original  will  in  order  to  establish 
dence  of  a  devise  or  other  testamentary  disposition  of  or  affect- 
suftTcon^  ing  real  estate,  it  shall  be  lawful  for  the  party  intending 
reaT^ertate  ^  *  ^•^Wish  in  proof  such  devise  or  other  testamentary 
save  where  disposition,  to  give  to  the  opposite  party,  ten  days,  at 
of  the  will  least,  before  the  trial  or  other  proceeding  in  which  the 
issue.  "^  said  proof  shall  be  intended  to  be  adduced,  notice  that 
he  intends  at  the  said  trial  or  other  proceeding  to  give  in  evidence, 
as  proof  of  the  devise  or  other  testamentary  disposition,  the  pro- 
bate of  the  said  will  or  the  letters  of  administration  with  the  will 
annexed,  or  a  copy  thereof  stamped  with  any  seal  of  the  court  of 
probate  ;  and  in  every  such  case  such  probate  or  letters  of  admin- 
istration, or  copy  thereof  respectively,  stamped  as  aforesaid,  shall 
be  sufficient  evidence  of  such  will  and  of  its  validity  and  contents, 
notwithstanding  the  same  may  not  have  been  proved  in  solemn 

two    following    sections,  Barradoagh  v,  stated,  as  to  obtaining  the  requisite  order 

Greenhow,  L.  R.  2  Q.  B.  612,  reyersing  authorizing  the  citation  of  the  heir,  &c 

the  decision  of  the  queen's  bench,  7  B.  &  See,  also,  the  cases  cited,  lb.  note  (<),  as 

S.  178.  to  the  construction  of  the  rule. 
{I)  See  ante,  342,  and  the  rule  78  there 

[566] 


CH.  I.]  HOW   FAR  CONCLUSIVE.  636 

form,  or  have  been  otherwise  declared  valid  in  a  contentious  cause 
or  matter,  as  herein  provided,  unless  the  party  receiving  such 
notice  shall  within  four  days  after  such  receipt,  give  notice  that 
he  disputes  the  validity  of  such  devise  or  other  testamentary  dis- 
position." 

It  will  be  observed,  that  unless  the  will  has  been  proved  in 
solemn  form  and  its  validity  declared  by  decree  or  order,  so  as  to 
fall  within  the  62d  section,  it  will  still  be  necessary  to  produce 
the  original  will,  if  notice  of  disputing  the  validity  be  given  under 
the  64th  section.  But  such  notice  will  be  given  at.  the  peril  of 
having  to  pay  the  costs  of  the  production  and  proof  of  the  will,  (m) 

For  by  sect.  65  it  is  enacted,  that  "  In  every  case  in  which,  in 
any  such  action  or  suit,  the  original  will  shall  be  pro-   sect.  15. 
duced  and  proved,  it  shall  be  lawful  for  the  court  or  ^f*p^,^5 
judge  before  whom  such  evidence  shall  be  given  to  di-  ''*"• 
rect  by  which  of  the  partie4s  the  costs  thereof  shall  be  paid." 

In  LTit  V.  L'Batt,  (n)  there  was  a  French  will,  the  ofriginal 
whereof  was  proved  in  French,  and,  under  it  in  the   Howto 
same  probate,  the  will  was  translated  into  English,  but   inaiwin 
it  *  appeared  to  be  falsely  translated  ;  upon  which  it  was  f^dto,in 
objected,  that  the  translation  being  part  of  the  probate,   ^jj^^in. 
and  allowed  in  the  spiritual  court,  it  must  bind;  and  •ccuracios 
the  application  must  be  to  the  spiritual  court  to  correct   bate, 
the  mistakes  in  the  translation,  which  until  then  must  be  conclu- 
sive.    But,  by  the  master  of  the  rolls,  (o)  nothing  but  the  original 
is  part  of  the  probate,  neither  hath  the  spiritual  court  power  to 
make  any  translation ;  and  supposing  the  original  will  was  in  Latin 
(as  was  formerly  very  usual)  and  there  should  happen  to  be  a 
plain  mistake  in  the  translation  of  the  Latin  into  English,  surely 
the  court  might  determine  according  to  what  the  translation  ought 
to  be.     And  so  it  was  done  in  that  case. 

In  Havergal  v.  Harrison,  (je?)  where  the  words  in  the  probate 
were  ^^  brother  and  sister,"  and  it  was  suggested  that  in  the  orig- 
inal will  the  words  were  /^brothers  and  sister,"  Lord  Langdale 
M.  R.  said  he  was  bound  by  the  probate,  but  if,  on  the  produc- 
tion of  the  original  will,  a  doubt  eidsted  as  to  the  accuracy  of  the 
probate  copy,  the  court  would  give  an  opportunity  to  ^e  parties 

(m)  But  see  Barracloagh  v.  Greenhoagh,        (o)  Sir  Joseph  Jekyll. 
L.  R.  2  Q.  B.  612.  {p)  7  Beav.  49. 

In)  1  P.  Wms.  526. 
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to  apply  to  the  ecclesiastical  court  to  set  it  right.  Accordingly,  in 
Oppeiiheim  v.  Henry,  ( j)  coram  Wood  V.  C,  where  the  probate 
copy  of  a  will  was  in  these  words :  ^^  I  release  my  sons  from  all 
claims  due  to  me  by  bonds  on  moneys  advanced  to  them  by  me,** 
and  his  honor  was  desired  to  look  at  the  original  will,  in  order  to 
ascertain  whether  the  word  written  ^^  on  "  in  the  probate  was  not 
^^or"  in  the  will,  the  learned  judge  declined  to  do  so,  and  said 
that  looking  at  the  will  to  ascertain  the  alleged  inaccuracy  of  the 
probate  was  quite  different  from  the  case  of  a  question  arising  on 
the. punctuation  of  the  will,  or  on  the  introduction  of  a  capital  let- 
ter, or  other  mark  indicating  where  a  sentence  was  intended  to 
begin,  and  which  might  affect  its  sense.  The  law  seems  not  to 
be  settled  on  the  point  last  suggested  by  his  *  honor,  viz,  whether, 
and  in  what  cases,  the  court  will  look  at  the  will  itself  in  order  to 
derive  aid  in  its  construction  from  the  punctuation,  or  manner  of 
writing,  or  from  other  appearances  on  the  face  of  it.  In  Compton 
V,  Bloxham,  (r)  coram  Knight  Bruce  V.  C,  his  honor  relied,  in 
construing  a  will,  on  the  circumstance  that  certain  words  began 
an  entirely  new  sentence ;  and  he  begged  to  have  it  observed, 
that  although  it  was  a  will  of  personalty,  he  had  sent  for  and  ex- 
amined the  original  will,  and  had  been  influenced  by  it  in  his  con- 
struction. Again,  in  Shea  v.  Boschetti,  («)  where  a  facsimile 
probate  of  a  will,  with  certain  passages  of  it  struck  through,  had 
been  granted,  Sir  J.  Romilly  M.  R.  expressed  his  opinion,  that, 
whether  the  court  of  probate  grants  a  facsimile  probate  or  not, 
the  court  of  chancery  is  bound  to  look  at  anything  in  the  original 
will  itself  which  may  aid  and  assist  it  in  coming  to  a  correct  con- 
clusion as  to  the  construction  to  be  put  upon  the  contents  of  the 
will.  So  in  Manning  v.  Purcell,  (t)  it  appears  that  the  lord 
justices,  in  construing  a  will  of  personalty,  ordered  the  original 
will  to  be  produced,  and  had  regard  to  certain  erasures  appearing 
therein,  but  which  had  been  omitted  in  the  probate,  notwithstand- 
ing that  counsel  objected  that  the  probate  copy  could  alone  be 
looked  at.  But  in  Gann  v,  Gregory,  (u)  coram  Lord  Cranworth 
C.  where  the  ecclesiastical  court  had  granted  a  facsimile  probate 
of  a  will,  made  after  the  wills  act  came  into  operation,  with  cross 
lines  dra\{n  in  ink  over  the  bequests  of  certain  legacies  (the  de- 

(9)  9  Hare,  S02,  note  (6)  to  Walker  v.        (<)  18  Bear.  321. 
Tippin.  •    (0  7  De  G.,  M.  k  G.  55. 

(r)  2  Ck>lL  201.  (u)  3  De  G.,  M.  &  G.  777. 
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cree  in  the  prerogative  coui*t  having  been  pronounced  for  the  will 
as  contained  in  the  document,  ^^  with  the  seveittl  alterations,  inter- 
lineations, and  erasures,  appearing  therein  ") ;  and  it  was  sug- 
gested to  his  lordship,  that  if  the  original  will  were  looked  at,  it 
would  be  seen  that  the  pencil  alterations  made  in  the  legacies  con- 
tained under  the  cross  lines  must  have  been  made  after  those  lines 
were  drawn,  and  it  might  *  thence  be  inferred  that  the  testator 
meant  the  legacies  to  remain  part  of  the  will ;  his  lordship  said 
that  he  was  not  one  of  those  who  thought  it  was  competent  for 
the  court  of  chancery  on  every  occasion  to  look  at  the  original 
will,  though  he  was  aware  Lord  Eldon  did  it  in  some  instances, 
but  in  each  there  were  particular  circumstances,  (u^)  And  his 
lordship  proceeded  to  express  his  opinion,  that  as  probate  had 
been  granted  of  the  will,  with  the  alterations  in  it,  it  must  be 
taken  as  conclusively  settled  by  the  ecclesiastical  court  that  the 

(u^)  [To  determine  ike  construction,  the  Brace  in  Manning  t>.  Pnrcell,  24  L.  J.  Ch. 
original  will,  both  of  real  and  personal  es-  523,  note ;  7  De  G.,  M.  &  G.  55.  See,  also, 
tate,  maj  be  looked  at.  It  was  said,  in-  Child  v.  Elsworlh,  2  De  G.,  M.  &  G.  683 ; 
deed,  by  an  eminent  judge  (Sir  William  Gauntlett  p.  Carter,  17  Beav.  590;  Mil- 
Grant  in  Sandford  v.  Raikes,  1  Mer.  651),  some  v.  Long,  3  Jar.  N.  S.  1073 ;  Oppen- 
that  his  decision  on  the  construction  of  the  heim  v.  Henry,  9  Hare,  802,  note ;  Arcu- 
will  before  him  could  not  depend  on  the  larius  v.  Sweet,  25  Barb.  406 ;  Yates  v. 
grammatical  skill  of  the  writer,  in  the  po-  Thompson,  3  CI.  &  Fin.  569.  It  is  true 
sition  of  characters  expressive  of  a  paren-  that  Lord  Cranworth  expressed  an  opinion 
thesis;  that  it  was  from  the  words  and  as  stated  in  the  text,  that  it  was  not  com- 
fromthecontext,  not  from  the  punctuation,  petent  for  the  court  of  chancery  (t.  e.  the 
thnt  the  sense  must  be  collected,  and  there  court  of  construction)  on  every  occasion 
are  probably  few  imaginable  cases  in  to  look  at  the  original  will.  But  that  was 
which  punctuation  could  exercise  a  very  in  a  case  where  the  object  proposed  was 
important  influence  upon  the  construction,  by  looking  at  an  original  will  of  personal 
See  per  Sir  £.  Sugden,  in  Heron  d.  Stokes,  property,  virtually  to  procure  a  reversal  of 
2  Dr.  &  War.  98.  But  it  seems  a  little  the  decision  come  to  by  the  ecclesiastical 
unreasonable  to  refuse  all  effect  to  "gram-  courts  with  respect  to  the  form  of  the  pro- 
matical  skill,''  when  employed  in  flxing  a  bate  copy  in  question.  In  Langston  v. 
position  for  parenthetical charact(er9,  when  Langston,  2  CI.  A  Fin.  194, 221,  240,  Lord 
that  same  skill  is  the  foundation  of  all  tea-  Brougham,  in  the  house  of  lords,  on  a 
tamentary  construction.  Certainly,  in  le-  question  of  construction  appeaiii  to  have 
cent  times,  no  hesitation  has  been  felt  by  called  for  and  examined  the  original  draft 
the  courts  in  foUowing  what  is  stated  to  of  the  will,  to  see  if  there  had  not  been 
have  been  Lord  Eldon's  practice,  viz,  in  an  error  in  copying ;  although  his  lordship 
examining  original  wills  **  with  a  view  to  said  he  was  aware,  as  a  lawyer,  that  he 
see  whether  anything  there  appearing —  had  no  right  to  look  at  it.  See  the  re- 
as,  for  instance,  the  mode  in  which  it  was  marks  upon  this  proceeding,  in  I  Jarman 
written,  how  dashed  and  stopped  —  could  Wills  (3d  Eng.  ed.),  382,  note  (A) ;  and  in 
guide  them  in  the  trae  construction  to  be  Grant  v.  Grant,  L.  R.  5  C.  P.  736,  per  Mr. 
put  upon  it"    Per  Lord  Justice  Knight  Justice  Blackburn.] 
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will  was  at  its  execation  in  its  present  state ;  that  is,  that  the 

testator  executed  the  instrament  with  the  lines  drawn  over  it, 

meaning  thereby,  that  the  legacies  were  not  to  stand  part  of  the 

will.  Again,  in  Taylor  v:  Richardson,  (t;)  coram  Kindersley  V  .C, 

where  the  probate  had  been  delivered  out  with  blanks  in  the 

course  of  the  will,  and  it  was  suggested  that  it  might  be  construed  m 

as  if  the  words  ran  continuously,  his  honor  observed,  that  the 

ecclesiastical  court  said  that  the  will  was  an  instrument  in  such 

and  such  words,  and  in  certain  places  such  and  such  blanks,  and 

that  the  court  of  chancery  was  bound  to  look  at  them  as  part  of 

the  will. 

On  the  whole,  it  may,  perhaps,  be  doubted  whether,  in  strict- 
ness, the  court  of  chancery  has  not  gone  beyond  its  legitimate 
means  for  construing  wills  of  personalty  even  in  the  instances 
above  mentioned,  where  it  has  sought  aid  from  appearances  in  the 
will  itself  not  to  be  found  in  the  probate,  and  whether  the  more 
proper  cause  is  not  to  apply  to  the  ecclesiastical  court  for  a  cot- 
rected  faC'Simile  probate,  if  it  be  desired  to  rely  on  stops  or  capital 
letters,  or  any  marks  which,  in  truth,  are  apparent  in  the  will, 
though  not  in  the  probate.  For  until  the  court  of  probate  has 
sanctioned  them  as  legal  parts  of  the  will,  non  const<U^  that  they 
have  not  been  introduced  by  a  stranger,  (v^)  or  by  the  testator 
himself  after  the  will  was  executed,  or  otherwise,  so  as  not  prop- 
erly to  form  a  part  of  it.  And  this  can  only  be  decided  *  in  the 
ecclesiastical  court,  which  is  bound  to  exclude  from  its  probate, 
whether  a  facsimile  probate  or  not,  all  such  appearances  on  the 
face  of  the  will  as  do  not  legitimately  belong  to  it  as  a  testamen- 
tary instrument.  («;) 

{v)  2  Drew.  16.  Malin,  1  Wend.  625 ;  Jackson  v.  Malin,  15 

(r^)  [As  to  alterations  made  in  wills  bj    John.  297  ;  2  Pothier,  Evans,  179-181.] 
parties  interested  and  by  strangers,  Malin  v.        {w)  See  ante,  S3l,fae^nuU  probates. 
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♦  CHAPTER  THE  SECOND. 

OF  THE  REVOCATION  OF   PROBATE  AND  LETTERS  OF  ADMIN- 
ISTRATION. 

By  the  court  of  probate  act,  21  &  22  Vict.  c.  77,  s.  75, 
^*  After  any  grant  of  administration,  no  person  shall  probate 
have  power  to  sue  or  prosecute  any  suit  or  otherwise  Aftergnnt 
act  (a)  as  executor  of  the  deceased,  as  to  the  personal  traUon*no" 
estate  comprised  in  or  affected  by  such  grant  of  adminis-  ^"^^^J^* 
tration,  until  such  administration  shall  have  been  re-  sue,  &c.  as 
called  or  revoked."  (a*)  until  the 

A  probate  or  a  grant  of  letters  of  administration  may  ^i^or^^ 
be  revoked  in  two  ways :  1.  On  a  suit  by  citation.     2.  '®^*^^®^* 
On  an  appeal  to  a  higher  tribunal  to  reverse  the  sentence  by  which 
they  are  granted,  (a^) 

A  revocation  by  citation  usually  is,  when  the  executor  or  ad- 
ministrator is  cited  before  the  judge  by  whom  the  pro-  Revocation 
bate  or  letters  of  administration  were  originally  granted,   uon. 
to  bring  in  the  same,  and  to  show  cause  why  they  should  not  be 
revoked,  (a^) 

(a)  When  administration  has  been  decree  has  passed,  may  admit  to  probate  a 
granted,  and  another  person  intermeddles  codicil  to  the  same  will,  written  upon  the 
with  the  goods,  this  shall  not  make  him  bock  of  the  same  leaf  upon  which  the  will 
executor  deaoniortf  by  construction  of  law.  was  written,  if  such  codicil  escaped  atten- 
Ante,  261.  tion,  and  was  not  passed  upon  at  the  time 
(a^)  [White  v.  Brown,  7  T.  B.  Mon.  of  the  probate  of  the  original  will.  After 
446.  As  to  the  right  and  freedom  of  ap-  a  thorough  review  of  the  cases,  Gray  J. 
peal  from  a  judge  of  probate,  in  New  said :  **  In  the  face  of  these  authorities  it 
Hampshire,  see  Moulton's  Petition,  50  N.  is  impossible  to  deny  the  power  of  a  court 
H.  532,  537.]  of  probate  to  approve  a  subsequent  will  or 
{a*)  [Morgan  v.  Dodge,  44  N.  H.  258.]  codicil,  after  admitting  to  probate  an  ear- 
Co*)  [In  the  Matter  of  Paige,  62  Barb.  Her  will  by  a  decree  the  time  of  appealing 
476.  This  subject  was  elaborately  con-  fh>m  which  is  past ;  or  to  correct  errors 
sidered  in  Waters  v.  Stickney,  12  Allen,  1,  arising  out  of  fraud  or  mistake  in  its  own 
in  which  it  was  held  that  the  probate  decrees.  This  power  does  not  make  the 
court,  after  admitting  a  will  to  probate,  decree  of  a  court  of  probate  less  conclu- 
and  after  the  time  for  appealing  from  the  sive  in  any  other  court,  or  in  any  way  im 
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An  appeal  under  the  old  law  was  to  be  effected  by  demanding 
Revocation  1®^^®^™  missive,  Called  Apostolic  from  the  judge  a  quo^  to 
on  appeal:    the  judge  ad  quern.  (6) 

The  manner  and  form  of  appeals  was  regulated  by  several  stat- 

Manner  "^^®'  ^7  ®*^^'  ^^  Hen.  8,  c.  12,  s.  5  (repealed  by  1  ft  2 
and  form  pjj,  &  M,  c.  8,  and  revived  by  stat.  1  Eliz.  c.  1),  the  ap- 
atat.  24        peal,  where  the  cause  was  commenced  before  the  arch- 

Hen  S. 

deacon,  lay  to  the  bishop ;  and  by  sect.  6,   where  the 
cause  was  commenced  before  the  bishop,  to  the  archbishop  of  the 
*  province ;  and  by  sect.  7,  where  the  cause  was  commenced  be- 
fore the  archdeacon  of  the  archbishop  to  the  court  of 

Stat.  25  ,  ,v,i.  1  1.11  11^.  1^ 

Hen.  8,  c.     arcucs,  (jD)  and  from  the  court  of  arches  to  the  archbishop. 

tothe^Sefe-  By  Statute  25  Hen.  8,  c.  19,  an  appeal  was  given  from 
*^'®**          the  archbishop  to  certain  commissioners. 

These  commissioners  were  commonly  called  delegates  (accord- 
pair  tho  probate  jarisdiction,  but  renders  The  person  who  administers  justice  in  the 
that  jurisdiction  more  complete  and  effect-  court  of  arches,  is  the  official  principal  of 
ual,  and  by  enabling  a  court  of  probate  to  the  archbishop :  who  was  called  officialit 
correct  mistakes  and  supply  defects  in  its  de  arcubus,  and  the  court  itself  cuiia  de 
own  decrees,  better  entities  them  to  be  arcubus,  from  its  being  anciently  held  in 
deemed  conclusive  upon'  other  courts,  the  ^cc^td  ^.  if  ana  cfe  ^rcu6us,  or  Bow- 
There  is  no  reason  to  apprehend  that  such  church,  by  reason  of  the  archbishop's  haY- 
a  power  may  be  unjustly  exercised.  It  is  ing  ordinary  jurisdiction  in  that  place,  as 
vested  in  the  same  court  which  is  intrusted  the  chief  of  his  peculiars  in  London,  and 
with  the  original  jurisdiction  overall  pro-  being  the  church  where  the  dean  of  those 
bates  and  administrations.  No  decree  ad-  peculiars  (commonly  called  the  dean  of  the 
mitting  a  later  instrument  to  probate,  or  arches)  held  his  court.  And  because  these 
modifying  or  revoking  a  probate  already  two  courts  were  held  in  the  same  place, 
granted  can  be  made  without  notice  to  all  and  the  dean  of  the  arches  was  usually 
parties  interested.  Every  party  aggrieved  substituted  in  the  absence  of  the  official 
by  the  action  of  the  probate  court  has  the  while  the  offices  remained  in  two  persons, 
right  of  appeal  to  this  court ;  and  an  ap-  and  the  offices  themselves  have  in  many  in- 
plication  of  this  nature,  where  one  will  stances  been  united  in  one  and  the  same 
has  already  been  proved,  would  never  be  person,  as  they  now  remain ;  by  these 
granted  except  upon  the  clearest  evi-  means  a  wrong  notion  hath  obtained,  that 
dence.  The  new  decree  would  not  neces-  it  is  the  dean  of  the  arches,  as  such,  who 
sarily  avoid  payments  made  or  acts  done  hath  jurisdiction  throughout  the  province 
under  the  old  decree  while  it  remained  of  Canterbury :  whereas  the  jurisdiction 
unrevoked.  Allen  v.  Dundas,  3  T.  K.  of  that  office  is  limited  to  the  thirteen 
125;  Peebles's  Appeal,  16  Serg.  &  R.  39;  peculiars  of  the  archbishop  in  the  city  of 
Kittredge  v.  Folson,  8  N.  H.  98;  Stone  v.  London ;  and  the  jurisdiction  throughout 
Peasley's  Estate,  28  Vt.  720."  Waters  ».  the  province,  for  receiving  of  appeals, 
Stickney,  12  Allen,  15.]  from  the  sentences  of  inferior  ecclesiastical 

(b)  Gibs.  Cod.  1035.  courts  and  the  like,  belonged  to  him  only 

(c)  Com.  Dig.  tit.  Prerogative,  D.  13,  as  official  principal.    Gibs.  Cod.  1004. 
citing  Heath  v,  Atworth,  2  Dyer,  240  b. 
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ing  to  the  language  of  the  civil  and  canon  law),  on  account  of  the 
special  commission  or  delegation  they  received  from  the  king.  (c2) 
*  No  appeal  lay  from  a  sentence  in  a  court  of  delegates ;  not 
even  to  the  lords  in  parliament,  (e)     But  on  a  petition   Commis- 

.      .,..         .  .,  .*  m  •  '111.       sion  of  re- 

to  the  king  m  council,  a  commission  of  review  might  be  view. 
granted  under  the  great  seal,  appointing  new  judges,  or  adding 
more  to  the  former  judges,  to  revise,  review,  and  rehear  the 
cause ;  (/)  for  the  king  was  not  restrained  by  the  statutes  24  & 
25  Hen.  8,  and  the  pope,  as  supreme  head,  whose  authority  is  now 
annexed  to  the  crown  by  stat.  26  Plen.  8,  c.  1,  and  1  Eliz.  c.  1, 
had  power  to  do  it.  (^) 

But  by  Stat.  3  &  4  W.  4,  c.  92,  the  statute  of  25  st^.  3  & 
Hen.  8  was  repealed,  and  the  power  of  the  court  of  del-  ©2,  Aj)- 
egates  transferred  to  the  judicial  committee  of  the  privy  diciai  com- 

•1  mittee. 

council. 

(d)  The  king  might  appoint  whom  he  62 ;  Com.  Dig.  Prerogatiye,  D.  14.  The 
pleased  as  delegates.  Com.  Dig.  Preroga-  delegates  could  not  fine  or  imprison ;  4 
tive,  D.  14.  And  in  the  exercise  of  its  Inst.  334 ;  and  whether  they  had  power  to 
discretion  the  court  of  chancerj  would  excommunicate  has  been  doubted ;  Ste- 
eitber  grant  a  fuU  commission  of  dele-  renson  v.  Wood,  3  Bnlst  4;  though  it 
gates,  t.  e.  to  lords  spiritual  and  temporal,  seems  to  baye  been  exercised  in  practice, 
judges  of  the  common  law  and  civilians,  2  Roll.  Abr.  223,  Prerogative,  G.  pi.  3  ; 
or  one  to  judges  and  civilians  only.  When  Wood's  Inst  505.  The  court  of  delegates, 
the  jurisdiction  of  bishops  was  in  contro-  it  should  seem,  had  no  original  jurisdiction, 
versy,  or  a  question  depending  that  con-  but  was  only  to  review  and  to  reverse,  or 
cerncd  the  canon  and  ecclesiastical  law,  a  affirm,  the  sentence  appealed  from.  There- 
full  commission  was  granted.  Where  it  fore,  the  better  opinion  appears  to  be,  that 
was  altogether  a  matter  of  law,  as  a  qnes-  they  could  not  grant  letters  of  administra- 
tion on  a  will,  a  commission  issued  to  tion  or  probate.  Stevenson  v.  Wood,  3 
judges  and  civilians  only.  Ex  parte  Hel-  Bulst.  4 ;  Reeve  v.  Denny,  Latch,  85 ;  con* 
lier,  3  Atk.  798.  If  any  of  the  judges  ira,  2  Boll.  Abr.  223,  Prerogative,  G.  pi. 
were  in  the  commission,  the  place  of  as-  4 ;  and  see  Com.  Dig.  Administrator,  B. 
sembly  was  usually  appointed  by  one  of  2.  It  is  said  in  Toller,  p.  75,  that  where 
them  at  Sergeants'  Inn.  Com.  Dig.  Pre-  probate  granted  by  the  special  court  is 
rogative,  D.  14.  If  the  delegates  were  affirmed  on  an  appeal  to  the  arches  or 
equally  divided  in  opinion,  a  commission  delegates,  the  usage  is  to  send  the  caose 
of  adjuncts  might  issue  to  add  others  to  back.  Bat  when  the  first  sentence  is  re- 
the  judges  delegate.  Emerton  v.  Emerton,  versed,  the  court  below  shall  be  ousted  of 
T.  Raym.  475  ;  4  Burr.  2254.  The  pro-  its  jurisdiction,  and  the  court  which  ro- 
ceedings  of  the  delegates  were  according  verses  it  shall  grant  probate  de  novo, 
to  the  rules  of  the  civil  and  ecclesiastical  (a)  Saul  v.  Wilson,  3  Vem.  118 ;  Cot- 
law.  Vanbrough  t^.  Cock,  1  Chan.  Cas.  tington's  case,  3  Swanst.  336,  note  to 
201,  by  the  lord  keeper.  And  on  that  Kennedy  v.  Lord  Cassilis. 
account  it  had  been  particularly  adjudged,  (/)  1  Onghton,  tit.  302,  sect  8,  note 
that  a  suit  there  did  not  abate  by  the  death  (e),  pi.  5. 

of  the  parties  ;  this  being  the  course  of  the  {g)  A  Inst.  341 ;  Gervis  v.  HaUewell, 

ecclesiastical  courts.     1  Bum  £.  L.  61,  Cro.  Elis.  571. 
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And  now  by  the  court  of  probate  act,  1857  (20  &  21  Vict.  c.  77), 
the  appellate  jurisdiction  in  matters  and  causes  *  testamentary  is 
transferred  from  the  privy  council  to  the  house  of  lords. 

For  by  the  89th  section  it  is  enacted,  that  "  Any  person  consid- 
Court  of  ering  himself  aggrieved  by  any  final  or  interlocutory  de- 
probate  QYeQ  or  order  of  the  court  of  probate  may  appeal  there- 
Appeal  from  to  the  house  of  lords,  (^^)  provided  always,  that  no 
court  of  appeal  from  any  interlocutory  order  of  the  court  of  pro- 
Se^liouse^  bate  shall  be  made  without  leave  of  the  court  of  probate 
of  lords.  g^g^  obtained,  but  on  the  hearing  of  an  appeal  from  any 
final  decree  all  interlocutory  orders  complained  of  shall  be  con- 
sidered as  under  appeal  as  well  as  the  final  decree.'' 

By  rule  (made  in  1862),  *' Contentious  Business,"  No.  87, 
^'  Application  for  leave  to  appeal  against  any  interloc- 
^^  *  utory  decree  or  order  of  the  court  of  probate  must  be 
made  within  a  month  of  the  delivery  of  the  decree  or  order  ap- 
pealed from,  or  within  such  extended  time  as  the  judge  shall  di- 
rect, and  notice  of  such  application  must  be  given  to  the  party  in 
whose  favor  such  order  or  decree  has  been  made,  and  filed  in  the 
registrj'."     A  form  of  notice  is  given,  No.  29.  (A) 

By  rule  88,  "  Parties  may  proceed  to  carry  into  effect  the  deci- 
sion of  the  court  of  probate,  notwithstanding  any  notice 
of  appeal,  or  of  application  for  leave  to  appeal,  unless  the 
judge  shall  otherwise  order ;  and  the  judge  may  order  the  execu- 
tion of  his  decree  or  order  to  be  suspended  upon  such  terms  as  he 
sees  fit."  (Ai) 

(<7^)  ["  In  the  hearing  of  a  probate  ap-  coart  is  only  upon  the  order,  &c.  from 
peal,  the  first  duty  of  the  appellant  is  to  which  the  appeal  is  taken,  and  is  certified 
establish  his  right  to  appeal.  Ordinarily,  to  the  probate  court,  where  further  pro- 
nnless  this  is  made  affirmatively  to  ap-  cecdings  are  had,  or  are  stopped,  as  if  the 
pear,  the  appeal  will  be  dismissed  without  decision  had  been  made  by  that  court, 
further  examination."  Barrows  J.  in  Pet-  The  appeal  gives  no  jurisdiction  to  the 
tingill  V.  Pettingill,  60  Maine,  419.  As  to  appellate  court  to  proceed  in  the  settle- 
notice  of  appeal,  see  Sheldon  v.  Court  of  ment  of  an  estate,  but  only  to  reconsider 
Probate  of  Johnston,  5  R.  I.  436 ;  Shaw  the  order,  &c.  appealed  from ;  and  its 
t;.  Newell,  9  R.  I.  111.]  judgment  is  to  be  carried  into  efitict  by 

(A)  On  referring  to  this  form  it  will  be  the  probate  court,  whose  jurisdiction  over 

found  that  it  is  not  a  notice  of  applica-  the  cause  and  the  parties  is  not  taken 

tion  for  leave  to  appeal  against  an  inter-  away  by  the  appeal.    Mctcalf  J.  in  Don- 

locutory   order,    but  a   notice    that    the  ham  v.  Dunham,  16  Gray,  577,  578;  Cnr- 

party  has  already  appealed  against  a  final  tiss  v.  Beardsley,  15  Conn.  523 ;  Small  v. 

order.  Haskins,  26  Vt.  218 ;  Fletcher  r.  'Fletcher, 

(A^)  [The  judgment  of  the  appellate  29  Vt.  103.] 
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Some  authorities  maintain  that  if  the  ordinary  committed  ad- 
ministration to  the  wrong  party,  and  then  committed  it   Second 
to  the  right,  the  second  grant  was  a  repeal  of  the  first,   fdmini*- 
trithout   any  sentence   of  revocation ;  (f)  but   in   other  ^bate**^ 
cases  it  has  been  held  that  the  first  is  not  avoided  ex-  without ». 

vokmg  tho 

cept  by  judicial  sentence,  (y)     And  the  practice  was,  to   fl«t: 
call  in  and  revoke  *  the  first  administration  before  the  second  was 
granted.  (A)     So,  before  revocation  of  a  probate,  the  court  will 
not  grant  a  new  one.  (T) 

If  the  bishop  of  a  diocese,  as  he  ought,  had  granted  administra- 
tion of  the  goods  of  an  intestate,  not  having  bona  notabilia^  to  one, 
and  the  archbishop  had  granted  administration  of  the  same  goods 
to  another ;  in  this  case  the  effect  of  the  first  administration  was 
suspended  till  the  other  was  repealed  by  sentence,  (m) 

But  after  an  administration  by  an  archbishop,  if  the  bishop  to 
whom  it  belonged  granted  administration,  and  then  the  first  ad- 
ministration was  repealed,  the  administration  granted  by  the  bishop 
before  the  repeal  was  held  to  stand  good,  (n)  And  in  all  cases 
where  the  first  administration  is  repealed,  the  second  stands  good, 
though  granted  after  the  grant  of  the  first,  and  before  the  repeal 
of  it.  ((?) 

It  remains  to  consider  what  are  sufficient  £:rounds  for  ^^'.•'® 

.  °  sufficient 

the  revocation  of  a  probate   or  letters   of  administra-  groundafor 

..         •  TV  the  revoca- 

tion. (O*)  tion  or  re- 

It  has  already  appeared,  that  where  an  executor  ob- 

(i)  NcwmRn  v.  Beaumond,  Owen,  50 ;  ceased,  was,  after  the  necessary  decrees 

4  Bum  £.  L.  293 ;  Godolph.  pt.  2,  c.  31,  had  been  taken  out,  and  attempts  made  to 

8.  4;  [Ex  parte  Barker,  2  Leigh,  719;  serve  her, 'but  without  success,  declared  to 

Burnley  v.  Duke,  1  Rand.  108 ;  Ragland  be  null  and  yoid,  and  administration  de- 

V.  King,  37  Ala.  8 ;  Haynes  v.  Meeks,  20  creed  to  the  lawful  widow,  notwithstand- 

Cal.  288;  Grande  v.  Chaves,  15  Texas,  ing  the  prior  adminiatration  was  outstand- 

550 ;  Fctigru  o.  Ferguson,  6  Rich.  Eq.  ing.    See,  also,  In  the  Goods  of  Sparke, 

378;  People  r.  White,  11  III.  341 ;  M'Lan-  17  Jur.  818. 
rin  V.  Thompson,  Dudley  (S.  Car.),  335.]        (/)  Toller,  75;  Bains  v.  Commissary  of 

[j)  Pratt  v.  Stocke,   Cro.  £liz.  315;  Canterbury,  7  Hod.  146, 147. 
Toller,    126;    [White    v.   Brown,    7    T.        (m)  Godolph.  pt.  2,  c.  31,  s.  5. 
B.  Hon.  446 ;  Col  tart  v.  Allen,  40  Ala.        (n)  Sir  J.  Nedham's  case,  8  Co.  135  6. 
155.]  (o)  Com.  Dig.  Administrator,  B.  3,  cit- 

(k)  Toller,  126  ;  [Fetigru  v,  Fei^uson,  ing  Charnock  v.  Carrey,  2  Brownl.  119. 
6  Rich.  £q.  378.]    But  see  In  the  Goods        (o^)  [See  Emerson  r.  Bowers,  14  Barb, 

of  Langley,  2  Robert  407,  where  an  ad-  658.    Some  of  the  grounds  of  revocation 

ministration  granted  to  a  woman,  falsely  are :  that  the  probate  court  has  no  juria- 

swearing  herself  to  be  the  wife  of  the  de-  diction,  and  consequently  ita  proceedings 
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of  pro.        tains  probate  of  a  will  in  common  form,  he  may  be  after- 
batet:  wards  cited  by  a  next  of  kin,  to  prove  it  per  testeSy  or  in 


are  absolutely  roid,  Tebbetts  v.  Tilton,  Lawrence's  Will,  S  HaUt.  Ch.  215;, 
31  N.  H.  273;  Sigonmey  v.  Sibley,  21  r.  Browning,  15  Ala.  495;  Roy  r.  Segriat, 
Pick.  101 ;  S.  C.  22  Pick.  507 ;  Cutts  v.  19  Ala.  810 ;  Gray  J.  in  Waters  p.  Stick- 
Haskins,  9  Mass.  543;  Holyoke  v.  Has-  ney,  12  Allen,  15.    As  to  revoking  letters 
kins,  5  Pick.  20 ;  Wilson  v.  Frazier,  2  of  administration,  obtained  npon  a  false 
Humph.  30 ;  Johnson  v.  Corpenning,  4  suggestion  of  a  matter  of  fact,  and  with- 
Ired.  £q.  216 ;  ante,  292,  note  (/>) ;  Cottle,  out  due  notice  to  the  party  rightfully  en- 
appellant,  5  Pick.  480 ;  Morgan  r.  Dodge,  titled   to  administration,   see  Proctor  9, 
44  N.  H.  255 ;  Ex  parte  Barker,  2  Leigh,  Wanmaker,   1   Bavb.   Ch.  302 ;   Kerr  v. 
719;  Dole  v.  Irish,  2  Barb.  639;  People  Kerr,  41  N.  Y.  272;  Wallace  v.  Walker, 
V,  White,  11  III.  341 ;  Fisk  v.  Norvel,  9  37  Geo.  265.    A  failure  by  an  execntor  to 
Texas,  13;  Langworthy  v.  Baker,  23  111.  comply  with  the  condition  of  his  appoint- 
484  ;  that  the  judge  of  probate  was  in-  ment,  that  he  should  give  bonds  for  the 
terested  in  the  case,  ante,  292,  note  (p) ;  faithful  performance  of  his  duties,  "would 
post,   587,  note  (e) ;   Co£Sn  v,  Cottle,  5  furnish  good  cause  to  reToke  the  appoint- 
Pick.  480 ;  Echols  v.  Barrett,  6  Geo.  443  ;  ment.    But  such  revocation  would  not  be 
Stearns  v.  Wright,  51  N.   H.  600 ;  but  justified,  unless  the  circumstances  indi- 
see  Whitworth  v.  Oliver,  39  Ala.  286 ;  cated  intentional  wrong  or  gross  negli- 
that    the    person    whose   will   has    been  gence.  It  would  be  quite  unjust  and  irreg- 
proved  or  upon  whose  estate  administra-  ular,  that  an  execntor,  who  had  been  duly 
tion  has  been  granted,  is  still  living;  ante,  appointed,  and  had  filed  a  bond  supposed 
409,  note  (a) ;  post,  584,  note  {q),  586,  to  be  proper  and  suitable,  should  be  re- 
note  (a) ;  Hooper  v.  Stewart,  25  Ala.  408 ;  moved  without  notice  and  opportunity  to 
that  the  letters    testamentary  or  of  ad-  file  a  new  bond.    Wingate  v.  Wooten,  5 
ministration  have  irregularly  or  illegally  Sm.  &  M.  245.    Letters  testamentary  can 
issued  ;  post,  587,  588,  and  notes ;   Kit-  be  properly  issued  only  where  the  condi- 
tredge  v.  Folsom,  8  N.  H.  109 ;  Mills  v.  tion  of  the  appointment  of  executor  has 
Carter,  8  Blackf.  203 ;  McCord  v.  Fisher,  been  complied  with.    If  issued  when  the 
13  B.  Mon.  193 ;  Moore  v.  Smith,  11  Rich,  bond  required  by  law  has  not  been  given, 
(Law)  569;  Patton's  Appeal,  31   Penn.  they  may  be  properly  revoked  as  having  is- 
6t  465;  Creath  v.  Brent,  3  Dana,  129;  sued  improvidently,  and  new  letters  would 
Griifith  V,  Frazier,  8  Cranch,  9 ;  Mathews  be  issued  when  the  proper  bond  was  given." 
V,  Daubthill,  7  Ala.  273  ;  Carow  v.  Mow-  "  The  power  to  act  as  execntor,  and  to  ad- 
Att,  2  Edw.  Ch.  57 ;  Springs  r.  Erwin,  6  minister  the  estate,  is  dependent  on  giving 
Ired.  27;  Morgan  v.  Dodge,  44  N.  H.  255;  the  bond,  and  is  suspended  until  that  is 
Lees  v.  Browning,  15  Ala.  495;  that  the  done.**    Bell  C.  J.  in  Morgan  v.  Dodge, 
cause  of  a  limited  or  qualified  administra-  44  N.  H.  261,  262.    Where  letters  of  ad- 
tion  has  ceased  to  exist,  Morgan  v.  Dodge,  ministration  are  revoked  for  informality 
44  N.  H.  260,  261,  and  instances  stated  or  illegality,  new  letters  may  be  granted 
and  cases  cited ;  State  v.  Williams,  9  Gill,  to  the  same  person  without  a  new  applica- 
173;  Patton's  Appeal,  31  Penn.  St.  465.  tion  or  notice  in  New  Jersey.    Delany  v. 
See,  also.  Barber  v.  Converse,  1   Redf.  Noble,  S  N.  J.  £q.  559.    It  is  provided  by 
Sur.  330;    Gasque   v.  Moody,    12  Sm.  statute,  in  Massachusetts,  that  when  aa 
&  M.  153.     Where  a  will  is  admitted  executor  or  administrator  residing  ontof 
to  probate  without  notice  or  citation,  as  the  state,  having  been  duly  cited  by  the 
required  by  statute,  the  probate  is  eiro-  probate  court,  neglects  to  render  his  ae- 
neous, and  will  be  racated  on  application  counts  and  settle  the  estate ;  or  when  an 
to  the  court  by  those  entitled  to  notice,  execntor  or  administrator  becomes  insane 
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solemn  form,  (i?)     And  upon  this  citation,  if  the  executor  does 
not  sufficiently  prove  the  will,  the  probate  will  be  revoked. 

If  the  will  has  been  proved  in  solemn  form,  either  by  the  execu- 
tor himself,  in  the  first  instance,  or  upon  citation  as  above  stated, 
and  the  next  of  kin  have  been  cited  to  see  *  proceedings,  they 
cannot  afterwards,  by  a  fresh  citation,  again  put  the  executor  on 
proof  of  the  will.  (^)  But  if  fi*aud  can  be  shown,  or  if  a  later 
distinct  will  be  set  up,  then  the  parties  having  an  interest  under 
such  later  will  may  again  cite  the  executor,  who  has  succeeded 

or  otherwise  incapable  of  discharging  the  thereby  retards  the  settlement  of  the  es- 

tmst,  or  evidently  unsuitable    therefor,  tate,  it  is  such  mismanagement  as  affords 

the  probate  court  may  remove  him ;  and  ground  for  removal ;  Chew's  Estate,  2 

thereupon  the  other  executor  or  adminis-  Parsons,  153  ;  so  where  an  executor  or 

trator,  if  there  is  any,  may  proceed  in  dis-  administrator  has  refuned  to  perform  and 

charging  the  trust  as  if  the  one  removed  has  knowingly  violated  the  duties  of  his 

were  dead.    If  there  is  no  other  executor  trust;  Marsh  v.  The  People,  15  III.  284; 

or  administrator,  the  court  may  commit  Chew  v.  Chew,  3  Grant,  289 ;  Rogers  v. 

administration  of  the  estate  not  already  Morrison,  21  La.  Ann.  455 ;  or  is  sqnan- 

administcred  to  such  person  as  shall  be  dering  the  estate ;  Newcomb  t^.  Williams, 

deemed  fit,  in  like  manner  as  if  the  exec-  9  Met.  525 ;  Emerson  v.  Bowers,  14  Barb, 

utor  or  administrator  removed  were  dead.  658 ;  so  where  his  report  shows  upon  its 

Oenl.  Sts.  c.  101,  §  2.    As  to  when  an  ex-  face  that  he  had  given  an  unauthorized 

ecutor  or   administrator   becomes  "evi-  preference  to  creditors,  in  distributing  the 

dently  unsuitable,"  see  Hussey  v.  Coffin,  assets.    Foltz  v.  Prouse,  17  HI.  487.    On 

I  Allen,  354 ;  Drake  t;.  Green,  10  Allen,  the  question,  whether  removal  from  the 

124;    Thayer  v.  Homer,   11   Met.   104;  state  by  the  executor  or  administrator,  is 

Winship  t;.  Bass,  12  Mass.  198.    As  to  safficicnt  ground  for  vacating  his  appoint- 

the  power  of  the  court  in  Pennsylvania  to  ment,  see  Branch  Bank  u.  Donelson,  12 

vacate  letters  of  administration,  in  vari-  Ala.  741 ;  Hardaway  v.  Parham,  27  Miss, 

ons    cases,    see    Hossetter's   Appeal,    6  103;   Hostctter's  Appeal,  6  Watts,  244; 

WatU,  244;  Ex  parte  Taggart,  1  Ash.  Harris  v.  Dillard,  31  Ala.  191;  Succession 

321;    Cohen's    Appeal,   2    Watts,    175;  of  McDonogh,  7  La.  Ann.  472 ;  Yerkes  9. 

Webb  V.  Dietrich,  7  Watts  &  S.  401 ;  Broom,  10  La.  Ann.  94 ;  Hall  v.  Monroe, 

McCaffrey's   Estate,  38    Penn.   St.  331.  27  Texas,  700.    As  to  a  case  where  an 

An  administrator,  who  fails  to  give  the  executor  at  the  time  of  his  appointment 

required  bonds,  may  be  removed ;   Sue-  was  known  to  reside  out  of  the  state,  see 

cession  of  De  Flechier,  1  La.  Ann.  20;  Wiley  v.  Brainerd,  11  Vt.  107,  and  the  re- 

Heydock  r.  Duncan,  43  N.  H.  95;  Webb  marks  of  Williams  C  J.;  Walker  v.  Tor- 

V.  Dietrich,  7  Watts  &  S.  401 ;  Devanport  ranee,  12  Geo.  604;  Brown  v.  Strickland, 

t^.  Irvine,  4  J.  J.  Marsh.  60 ;  so  one  who  28  Geo.  387.    The  court  may,  of  its  own 

refuses  to  inventory  property  when  rea-  motion,  institute  and  carry  on  proceedings 

sonably  requested  with  suitable  guaran-  to  revoke  letters  testamentary,  which  they 

ties.    Andrews  v.  Tucker,  7  Pick.  250.  believe    have    been    irregularly    issued. 

See    Booth    v.  Patrick,    8    Conn.    106  ;  County  Court  of  Mecklenburgh  v.  Bissdl, 

Minor  v.  Mead,  3  Conn.  289;  Oglesby  v.  2  Jones  (Law)  387.] 

Howard,  43  Ala.  144.    If  one  of  several  (p)  Ante,  334. 

executors  persists    in  preventing   others  {q)  Ante,  334  et  §eq. 
from  inspecting  or  using  the  papers,  and 

[676] 
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in  proving  in  solemn  form,  and  obtain  a  revocation  of  the  pro- 
bate, (r) 

If  probate  or  lettera  of  administration  bad  been  granted  by  the 
wrong  jurisdiction,  as  by  a  bishop,  when  there  were  nota  notabiliay 
or  by  an  archbishop,  when  there  were  not,  it  was  a  cause  of  nul- 
lity in  the  former  case  and  of  reversal  in  the  latter.  («) 

It  was  held  in  Nicol  v.  Askew,  (f)  that  probate  of  a  testamen- 
tary paper,  in  the  nature  of  a  codicil,  having  been  granted  by  con- 
sent in  common  form,  could  not  afterwards  be  revoked  on  the  al- 
legation that  the  conditions  on  which  such  consent  was  given  had 
not  been  complied  with,  there  being  no  proof  of  fraud  or  circum- 
vention practised  either  upon  the  court  or  the  parties. 

With  respect  to  the  question  as  to  what  shall  be  a  just  ground 
of  letters  of  '^^  ^^  revocation  of  letters  of  administration,  (^^)  it  has 
adminis-      been  said  that,  at  common  law,  the  ordinary  might  repeal 

tration  s  ...  .  .^        o  ^        * 

an  administration  at  his  pleasure ;  (u)  but  now  since  the 
statute  21  Hen.  8,  c.  5,  when  it  is  granted  it  cannot  be  repealed, 
unless  for  a  just  cause,  (v)     So  where  administration  is  giunted 

(r)  Wentw.  Off.  Ex.  Ill,  112,  14th  (<i)  [See  Hubbard  v.  Smith,  45  Ala. 
ed. ;  [Gray  J.  in  Waters  v.  Stickney,  12  516;  Dowdy  v.  Graham,  42  Miss.  451.] 
Allen,  4,  6.  In  cases  of  fraud,  error,  or  (u)  Brown  r.  Wood,  Aleyn,  36 ;  Go- 
mistake,  the  probate  court  may  vacate  the  dolph.  pt.  2,  c.  31,  s.  4. 
probate  of  a  will  and  proceed  de  novo.  (v)  Treat,  on  Eq.  bk.  4,  pt.  2,  c.  1,  s.  5; 
Hamberlin  r.  Terry,  1  Sm.  &  M.  Ch.  [Taylor  v,  Biddle,  71  N.  Car.  1,  4,  5. 
589.]  The  power  of  removal  of  an  administrator, 

(s)  1  Saund.  275,  note  to  Rex  v.  Sut-  for  failing  to  perform  the  duties  of  his 
ton.  [The  judge  of  probate  is  to  grant  oflSce  as  prescribed  by  law,  is  inherent  in 
letters  of  administration  on  a  representa-  the  office  of  ordinary  or  jud^re  of  probate 
tion  that  the  deceased  left  property  within  at  common  law,  and  must  of  necessity  be 
his  jurisdiction.  If  the  representation  bo,  to  prevent  a  failnre  of  justice.  Bynnm 
should  prove  incorrect,  the  letters  will  be  J.  in  Taylor  r.  Biddle,  71  N.  Car.  5 ; 
vacated;  but  if,  on  the  other  hand,  it  Stoever  r.  Lndwig,  4  Scrg.  &  R.  201.  But 
shall  appear  that  there  was  property,  they  no  administrator  can  be  removed  except 
will  have  effect.  Per  curiam,  in  Harring^  for  legal  cause,  nor  without  a  citation,  or 
ton  V,  Brown,  5  Pick.  519,  522.]  In  a  notice  to  be  heard.  Morgan  r.  Dodge,  44 
modern  case  in  the  prerogative  court,  a  N.  H.  261 ;  Wingate  v.  Wooten,  5  Sm.  & 
diocesan  administration,  obtained  by  one  M.  245 ;  Bicber's  Appeal,  1 1  Pcnn.  Su  157; 
next  of  kin,  was  directed  to  be  brought  Gasquc  v.  Moody,  12  Sm.  &  M.  153;  Wil- 
in,  and  pronounced  null  and  void,  on  the  son  v.  Hoes,  3  Humph.  142 ;  Muirhead  p. 
prayer  of  another  next  of  kin,  who  had  Muirhead,  6  Sm.  &  M.  451 ;  Flora  v.  Men- 
taken  out  a  prerogative  administration  ;  nice,  12  Ala.  836  ;  Branch  Bank  v.  Dond- 
the  diocesan  administrator  being  person-  son,  12  Ala.  741 ;  Mills  r.  Carter,  8 
ally  cited,  and  showing  no  cause  to  the  Blackf.  203;  Carter  v.  Anderson,  4  Geo. 
contrary.    Loton  v .  Loton,  1  Hagg.  683.  516;  Stoker  v,  Kendall,  Busbee  (Law), 

(0  2  Moore  P.  C.  C.  88.  242 ;  Flinn  v.  Chase,  4  Denio,  84 ;  Mar- 

ray  v.  Oliver,  3  B.  Mon.  1.] 
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without  the  obligation  of  the  statute,  as  administration  durante 
minor e  cttate,  it  was  held  that  when  the  ordinary  had  once  ex- 
ercised his  power  by  granting  *  the  administration,  he  should  not 
repeal  it  without  due  cause,  (w)  Again,  though  the  court  has 
power  to  revoke  a  limited  administration  it  is  very  unwilling  to  do 
so,  unless  there  was  some  misrepresentation  in  the  first  instance 
in  obtaining  the  grant.  (2;) 

It  seems  indeed  to  have  been  formerly  holden  in  some  cases  that 
if  the  ordinary,  since  the  statute,  had  once  granted  administrar 
tion,  he  could  not  afterwards  revoke  or  repeal  it  on  any  gi'ound ; 
for  it  was  said  that,  having  once  executed  his  power,  he  had 
nothing  further  to  do  in  the  affair,  (y) 

Hence,  in  Sir  George  Sand's  case,  (2;)  where  a  prohibition  was 
prayed,  because  Sir  George  had  the  administration  of  his  son's 
goods  granted  to  him,  and  since  that,  a  woman,  pretending  she 
was  his  wife,  sued  to  have  the  administration  repealed,  a  prohibi- 
tion was  granted  ;  for  though  the  statute  says  that  the  ordinary 
may  grant  administration  to  the  wife  or  next  of  kin,  yet  when  he 
has  granted  it  to  the  next  of  kin,  as  the  father  is,  he  has  executed 
his  power,  and  his  hands  are  closed,  and  he  cannot  repeal  it. 

But  notwithstanding  these  opinions,  it  is  now  agreed  that  the 
administration,  though  granted  to  a  next  of  kin,  may  when 
be   repealed   by  the  court,  not  arbitrarily,  yet  where  ^S^©?*** 
there  shall  be  just  cause  for  so  doing  ;  of  which  the  tem-   ^^^'' 
poral  courts  are  to  judge,  (a) 

Therefore  the  administration  may  be  revoked  where  it  was 
granted  in  an  irregular  manner,  as  where  a  next  of  kin  comes 
too  hastily  to  take  out  the  administration  within  the  *  fourteen 
<1&7S ;  (i)  or  where  it  has  been  granted  nan  vocatis  jure  vocandis^ 
without  citing  the  necessary  parties ;  (<?)  in  which  cases,  the  ad- 

(w)  Grandison  v.  Dover,  Skinn.  153 ;  S.  tit.  Execntors,  E.  3,  12.     See  Eoster  o. 

C.  3  Mod.  23,  25;    Taylor  v.  Shore,  T.  Sapte,  1  Curt.  691.     [See  ante,  575,  note 

Jones,  161.    And  in  Grandison  v,  Dover  (o^),  576,  note  (v).    A  grant  of  admin- 

the  court  denied  that  the  ordinary  with-  istration,  as  in  cases  of  intestacy,  when 

out  cause  could  repeal  an  administration  the  deceased  died  leaving  a  nnncupativo 

before  the  statute  of  Hen.  8.  will,  has  been  held  voidable  and  revocable. 

(x)  Lopes  r.  Hartley,  7  Notes  of  Cas.  Jennings  v.  Moses,  38  Ala.  402.] 

Supplement,  xxxi.  (6)  3  Bac.  Abr.  nbi  supra. 

(y)  Fothcrby's  case,  Cro.  Car.  62,  63 ;  (e)  Com.    Dig.  Administrator,  B.  8 ; 

3  Bac.  Abr.  49,  tit.  Exors.  F.  3,  12.  Ravenscroft  v.  Ravenscroft,  1  Lev.  305; 

{z)  1  Sid.  179,  4a3;  S.  C.  3  Keb.  667,  [Morgan  v.  Dodge,  44  N.  H.  260;  anU, 

663  ;  T.  Raym.  93.  575,  note  (o*).J 

la)  Bam  E.  L.  293;  3  Bac.  Abr.  50; 

[577]     [578] 
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ministration,  though  not  void,  is  voidable.  (<?*)  In  Harrison  r. 
Weldon,  (d)  Walker  Weldon  died  intestate,  leaving  Anne  his  wife 
and  Amphillis  his  sister.  The  sister,  upon  the  common  oath  that 
she  believed  he  died  intestate,  without  wife  or  children,  obtained 
administration  ;  and  in  a  suit  to  repeal  it  as  obtained  by  surprise, 
it  appeared  to  be  the  course  of  the  court  never  to  grant  it  to  the 
next  of  kin,  until  the  wife  is  cited.  The  sister  moved  for  a  pro- 
hibition, and  insisted  that  the  ordinary  had  executed  his  authority. 
But  the  court  held  that  the  ordinary  could  not  be  said  to  have 
executed  his  authority  ;  having  never  had  an  opportunity  to  make 
the  election  which  the  statute  of  the  21st  Hen.  8,  c.  5,  gives  him ; 
that  it  was  incident  to  every  court  to  rectify  mistakes  they  were  led 
into  by  the  misrepresentation  of  the  parties ;  that  if  there  were  no 
surprise  (of  which  the  court  below  was  judge),  there  ought  to  be 
a  prohibition,  because  then  the  administration  would  have  been 
duly  and  regularly  granted ;  but  here  was  a  plain  surprise,  and 
therefore  they  denied  a  prohibition.  In  the  report  of  this  case  in 
Fitzgibbon,  (e)  Chief  Justice  Raymond,  Mr.  J.  Probyn,  and  Mr. 
J.  Page  said  it  was  diflferent  from  Sir  George  Sand's  case  (above 
stated),  because  it  did  not  appear  what  the  circumstances  of  that 
case  were ;  but  Mr.  .Justice  Lee  said  "  that  it  was  the  common 
course  of  the  ecclesiastical  court  to  require  an  affidavit  that  the 
party  is  the  person  entitled,  before  they  grant  administration  to 
him ;  and  therefore  the  same  surprise  must  be  supposed  to  have 
been  in  Sand's  case  as  here,  though  the  book  is  silent ;  and  the 
reason  there  given  is,  that  the  power  being  once  executed,  the 
ordinary  cannot  go  back."  Hence  it  should  seem  *  that  Sand's 
case  must  be  considered  as  overruled  by  Harrison  v.  Weldon. 

Again,  the  administration  may  be  revoked,  if  a  next  of  kin,  to 
whom  it  has  been  committed,  becomes  non  compos^  or  otherwise 
incapable,  (/)  or,  it  has  been  said,  if  he  goes  beyond  sea.  (^) 

(ci)  [Ante,  675,  note  (oi).    So  where  ad-  (d)  Stra.  911. 

ministration  is  granted  to  creditors  or  re-  («)  Harrison  v.  Mitchell,  Fitzgib.  308 ; 

mote  kindred,  before  those  previonsly  en-  [Gray  J.  in  Waters  v,  Stickney,  12  Allen, 

titled  by  law  have  yoluntarily  renounced  5.] 

their  trust  or  have  neglected  beyond  the  (/)  Agreed  by  all  the  justices  in  Offley 

specified  time  to  take  or  apply  for  admin-  v.  Best,  1  Sid.  373  ;  Bac.  Abr.  uhi  supra  ; 

istration.    Munsey  v,  Webster,  24  N.  H.  4  Bum  E.  L.  292 ;  Com.  Dig.  Admin- 

126;    Stebbins  t;.  Lathrop,  4  Pick.  33  ;  istrator,  B.  8;  [Stearns  v.  Fiske,  18  Pick. 

Mills  V.  Carter,  8  Blackf.  203  ;  Thompson  24,  28 ;  ante,  575,  note  (o^).]     See  awU, 

V.  Hackett,  2  Hill  (S.  Car.),  347;  Wil-  517,513,519. 

liams's  Appeal,  7  Penn.  St.  259.]  {g)  Bac.  Abr.  M  aupra.    [See  Sarkie's 

rcf^Q-|  Appeal,  2  Penn.  St  159.] 
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A  fortiori  the  court  may  repeal  its  grant  of  administration, 
when  made  to  other  than  the  next  of  kin,  as  if  it  be  when 
granted  to  a  next  of  kin,  together  with  one  not  of  kin,  fj^^^lt  ^ 
as  to  a  sister  and  her  husband ;  (A)  or  to  one  of  kin;  but  next  of  kin: 
not  next  of  kin ;  (i)  or  to  a  creditor  before  the  renunciation  of  the 
next  of  kin.  (A;)  In  these  cases,  the  administration  is  not  void, 
but  Toidable  only.  (Z)  So  if  the  next  of  kin,  at  the  time  of  the 
death  of  the  intestate,  happen  to  be  incapable  of  administering  by 
reason  of  attaint  or  excommunication,  and  the  court  commits  it 
to  another;  if  he  afterwards  becomes  capable,  the  court  may 
repeal  the  first  administration,  and  commit  it  to  the  next  of 
kin.  (m) 

In  a  modern  case,  the  tenant  for  life  of  certain  property  having 
assigned  over  his  interest  to  the  remainderman,  an  ad-  ^^^^ 
ministration   with  the  will  annexed,  which  had  been   granted 

'  cum  testa^ 

granted  to  the  tenant  for  life,  limited  to  that  interest,  memo  an^ 
was  revoked,  and  a  new  administration,  limited  to  that 
property,  decreed  to  the  remainderman,  then  possessed  of  the  sole 
interest  therein,  (n) 

In  another  modem  case  a  creditor  having  obtained  an  adminis- 
tration cum  testamento  annexo^  and  completely  settled  his  own 
debt,  went  away.  Sir  John  Nicholl  said  he  saw  no  other  remedy, 
than  that  the  administration  should  *  be  revoked,  and  the  execu- 
tor should  retract  his  renunciation,  and  be  allowed  to  take  probate 
of  the  will ;  otherwise  great  loss  might  accrue,  and  injustice  be 
done ;  and  the  learned  judge  observed,  that  the  court  has  greater 
authority  over  an  administrator  with  the  will  annexed,  granted  to 
a  creditor,  than  over  an  administration  under  the  statute,  (o) 

Administration  cum  testamento  anneoco^  whether  granted  to  a 
next  of  kin  or  one  not  next  of  kin,  is  voidable,  and  may  be  re- 
pealed, if  there  be  a  residuary  legatee,  (^p)  So  although  upon  an 
executor's  refusal  to  prove  the  will,  and  take  upon  him  the  office 
of  executor,  whereupon  administration  is  committed  to  another, 
the  executor  cannot  go  back  again  and  prove  the  will,  and  assume 

(h)  Brown  v.  Wood,  Aleyn,  36;  Ck>iiL  (m)  Gibs.  Cod.  479 ;  4  Bam  £.  L.  293. 

Dig.  Administrator,  B.  S;  anU,  450.  (n)  In  the  Goods  of  Ferrier,  1  Hagg. 

(t)  Blackborough  v,  Daris,  1  Salk.  38;  241. 

Anon.  Hetley,  48.  (o)  In  the  Gkx>ds  of  Jenkins,  3  PhilUm. 

(k)  lb. ;  Com  Dig.  Administrator,  B.  6 ;  83. 

[ante,  578,  note  (c^).]  (p)  Godolph.  pt.  2,  c.  81,  s.  3 ;  ante, 

(I)  lb.  462. 
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the  executorship  ;  yet  if  the  administration  were  committed  only 
upon  the  executor's  making  default  to  come  in  upon  process,  in 
that  case  the  executor  might  at  any  time  after  have  appeared  and 
proved  the  will,  and  so  caused  the  administration  to  be  revoked,  (g) 
So  the  administration  may  be  revoked,  if  it  be  granted  on  the  re- 
fusal of  an  executor,  who  has  before  administered,  (r) 

In  a  modern  case  («)  an  administration  with  a  will  annexed, 

obtained  after  a  caveat  entered  had  expired,  but  without  notice  to 

the  adverse  party,  and  while  the  will  was  in  suit  in  Ireland  —  the 

forum  domicilii  —  was  revoked,  as  surreptitiously  obtained,  and 

the  party  condemned  in  costs  of  a  petition  in  support  of  it. 

If  administration  be  repealed  quia  improvide^  that  is,  where  on 
re-grant  a  false  suggestion  in  respect  to  the  time  of  the  intestate's 
after  a  rev-  death  it  issued  before  the  expiration  of  a  fortnight  from 
^iaimpro'  ^^^  cvcut,  OT  whcre  the  court  in  committing  it  took  *  se- 
vide,  &c.  curity  inadequate  to  the  value  of  the  property,  it  shall 
be  granted  to  the  same  person,  (f) 

It  is  usual,  where  there  is  a  question  about  a  will,  or  when  the 
What  is  right  of  administration  comes  in  dispute,  to  enter  what  is 
ground  for  Called  a  caveot  (which  is  a  caution  entered  in  the  court  of 
revocation,  probate  to  stop  probates,  administrations,  faculties,  and 
such  like  from  being  granted  without  the  knowledge  of  the  party 
that  enters.)  (u^  By  the  canon  law  it  is  said  to  stand 
in  force  for  three  months,  (x)  and  is  of  such  force  and 
validity,  that  if  an  administration  or  the  like  be  granted  pending 
such  caveat^  the  same  is  void,  (y)  But  the  better  opinion  seems 
to  be,  that  it  is  otherwise  by  the  common  law  ;  which  will  take  no 
notice  of  a  caveat^  but  considers  it  as  a  mere  cautionary  act  done 
by  a  stranger,  to  prevent  the  court  from  doing  any  wrong ;  (z) 

(9)  Godolph.  ubi  supra ;  Baxter  &  Bale's  But  by  the  practice  of  the  prerogatire  of- 

case,  1  Leon.  20.    But  see  now  stat.  21  &  fice  it  was  allowed  to  stand  valid  even  be- 

22  Vict.  c.  95,  8.  16 ;  ante,  275.  yond  six  months.  3  Bum  £.  L.  l92,Phil- 

(r)  Godolph.  ubi  supra ;  Com.  Dig.  Ad-  limore's  ed.    The  practice  as  to  caveats  is 

ministrator,  B.  6.    See  ante,  277,  that  snch  now  regulated  by  the  stat.  20  &  21  Vict, 

administration  is  not  void,  bnt  voidable  c  77,  s.  53,  and  the  rules  of  1862,  P.  R. 

only.  Nos.  59,  60,  61,  62,  63, 64,  65,  66,  67.    It 

(s)  Trimlestown  9.  Trimlestown,  3  Hagg.  is  not  thought  requisite  to  do  more  than 

243.  refer  to  this  enactment  and  these  rules,  as 

(t)  Toller,  125 ;  Com.  Dig.  Administrar  the  subject  is  not,  it  is  considered,  properly 

tor,  B.  8 ;  Offley  v.  Best,  1  Sid.  293.  within  the  scope  of  this  treatise. 

(u)  3  Burn  E.  L.  244,  Phillimore's  ed.  (y)  3  Burn  £.  L.  244,  Fhillimore's  ed. 

{x)  3  Bac.  Abr.  41 ;  Executors,  £.  3,  8.        {z)  Hutchins  v.  Glover,  Cro.  Jac  463  ; 
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and,  therefore,  in  the  common  law  courts,  administration  or  pro- 
bate granted  contrary  to  a  caveat  entered  shall  stand  good,  (a) 

If  administration  be  granted  to  a  younger  brother,  the  elder 
cannot  have  it  repealed,  unless  it  has  been  granted  by  surprise.  (J) 
So  if  administration  be  granted  to  a  creditor,  *  and  afterwards  a 
creditor  to  a  larger  amount  appear,  it  shall  not  be  revoked  for 
him.  (e)  So  also  administration  de  bonis  non^  with  the  will  an- 
nexed, granted  to  one  where  two  had  equal  right,  is  good  and 
shall  not  be  revoked.  (<2)  Nor  can  the  court  revoke  the  grant  on 
account  of  abuse ;  for  it  ought  to  take  sufficient  caution  in  the 
first  instance  to  prevent  maladministration,  (e)  Nor  can  the  court 
revoke  it  on  account  of  the  administrator's  omission  to  bring  an 
inventory  and  account.  (/) 

And  if  an  administration  has  been  properly  granted,  it  cannot 
be  revoked,  even  on  the  application  of  the  administrator  himself, 
and  although  he  has  not  intermeddled  with  the  effects;  at  all 
events  unless  some  strong  ground  for  the  revocation  be  shown.  (/^) 
Therefore,  where  a  party  entitled  in  distribution  to  an  intestate's 
effects,  took  out  administration  under  a  belief  that  she  and  her 
brother  were  the  only  next  of  kin,  but,  finding  there  were  other 
parties  equally  entitled,  and  that  the  estate  must  be  administered 
by  the  court  of  chancery,  and  not  having  intermeddled  with  the 
effects,  she  applied  for  a  revocation  of  her  grant  and  a  new  one 

8.  C.  1  Boll.  Rep.  191 ;  Oibs.  Cod.  778.  nephew  could  not  get  it  repealed.   Hill  v. 

[The  practice  of  entering  a  caveat  exists  Bird,  Sty.  102 ;  ante,  428. 

in  some  of  the  American   States,  as  to  (c)    Dabois   v.  Trant,  12    Mod.   438. 

which,  and  its  use  and  effect,  and  the  [Wilson  v.  Frazier,  2  Humph.  30.    If  the 

mode  of  proceeding,  see  Gibson  C.  J.  in  next  of  kin  do  not  apply  for  administra- 

Wikoff's  Appeal,  15  Penn.  St  281-288;  tion,  or  fail  to  give  security,  and  another 

Ottinger  v.  Ottinger,  17  Scrg.  &  B.  143  ;  person  is  appointed,  they  have  no  further 

Bradford's    Will,   1    Parsons,  150,   160;  right,  and  the  conrt  has  no  power  to  re- 

Hanna  v,  Munn,  3  Md.   230 ;    Cain  u.  voke  such  appointment  or  declare  it  void. 

Warford,  3  Md.  454.  Stoker  v.   Kendall,  Busbee  (Law),  242; 

(a)  Godolph.  pt.  2,  c.  33,  s.  5  ;  Offley  Jinkinsv.  Sapp,  3  Jones  (Law),  510;  Wil- 

o.  Best,  1  Lev.  186 ;  S.  C.  1  Sid.  293 ;  2  liams's  case,  18  Abb.  Pr.  350 ;  Sowell  v. 

Keb.  63,  72,  83,  208,  340, 392,  420,  by  Kel-  Sowell,  41   Ala.  359 ;  Cole  v.  Dial,   12 

ynge  C.  J.  and  Twysden  J. ;  but  Moreton  Texas,  100.] 

and  Wydbam,  justices,  thought  that  the  (d)  Taylor  v.  Shore,  T.  /'on^fl.  161. 

granting  of  administration  pending  the  (c)  Thomas  v,  Butler,  1  Vent.  219,  by 

caveat  was  a  good  ground  for  revokmg  it.  Hale. 

See  Trimlestown  v.  Trimlestown,  8  Hagg.  (/)  Hill  v.  Bird,  Sty.  102. 

243 ;  ante,  580.  (/i)    [M'Gowan   v.  Wade,   3   Texg«r, 

{b)  Ayliff  V.  Ayliff;  2  Keb.  812.    So  375.] 
where  a  niece  obtained  administration,  a 
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to  one  of  the  other  parties  who  was  willing  to  take  it,  the  rest 
consenting;  the  court  refused  the  application^  on  the  ground 
that  an  administration  properly  granted  could  not  be  revoked 
on  a  mere  suggestion  that  it  would  be  for  the  benefit  of  the  es- 
tate. (^) 

In  a  modem  case,  the  attorneys  of  an  executrix  had  withdrawn 
How  far  a  from  the  suit,  after  propounding  an  alleged  will,  and 
has  oDce  Suffered  a  next  of  kin  to  take  administration ;  and  it  was 
edT^wHi '  held,  under  the  particular  eircumstances  of  the  transac* 
^wn'ifl'  *'^^^»  *^**  ^^^  executrix  was  not  barred  from  calling  upon 
barred.  the  *  next  of  kin  to  bring  in  the  administration,  and  re- 
propounding  the  alleged  will.  (A)  But  in  ordinary  cases,  where 
the  parties,  being  present,  declare  they  proceed  no  farther,  or  duly 
authorize  a  practitioner  to  take  that  step  for  them,  the  court,  as 
far  as  it  legally  can,  will  hold  them  bound,  (f) 

An  executor  who  has  proved  a  will  in  common  form  cannot,  as 
such  executor,  take  proceedings  to  call  in  question  the  validity  of 
that  will.  He  has  no  right,  therefore,  to  cite  the  persons  inter- 
ested under  it,  to  propound  it  in  solemn  form,  or  show  cause  why 
the  probate  in  common  form  should  not  be  revoked.  The  executor 
of  an  executor  is  in  the  same  position  in  this  respect  as  the  orig- 
inal executor.  (/) 

Where  a  next  of  kin  is  cited  by  an  executor  to  see, a  will  pro- 
Citation  by  pounded,  and  contends  for  an  intestacy,  he  may  take  out 
km,  con-  a  decree,  citing  all  persons  interested  under  the  will  "  to 
wiiil°oi  aU  8®®  proceedings ; "  for  although  it  is  true  that  the  act 
tSSSSd"'"  of  the  executor,  being  the  appointee  of  the  deceased, 
"roc/^-  woiil^Ji  *o  a  certain  extent,  bind  all  persons  interested 
mgs."  under  the  will,  (i)  yet  some  party  might,  perhaps,  at 
a  future  time,  allege  collusion.  (Z)  The  decree  in  such  a  case 
should  be  framed  in  the  largest  terms  ^'  against  all  persons  in  gen- 

ig)  In  the  Goods  of  Heslop,  5  Notes  of  (h)  Trower  r.  Cox,  1  Add.  19 ;  [Qraj  J. 

Cas.  2 ;  S.  C.  1  Robert  457.    [See  Cole  v.  in  Waters  v.  Sdckney,  12  Allen,  5.] 

Dial,  12  Texas,  100;  M'Beth  v.  Hunt,  2  (t)  1  Add.  225;  [Cole  v.  Dial,  12  Texas, 

Strobh.  335.    But  where  the  resignation  100.] 

of  an  administrator  is  accepted   by  the  {j)  In  the  Qooda  of  Chamberlain,  L.  B. 

probate  conrt,  such  acceptance  amonnts  to  1  P.  &  D.  816. 

a  rerocation  of  his  letters;  and  if  there  be  {k)  See  Wood  v.  Medley,  1  Hagg.  657, 

other  administrators  the  borden  of  admin-  658,  667,  668 ;  ante,  335. 

istration  is  cast  npon  them.  Manh  v.  The  (2)  Colvin  v.  Fraser,  1  Hagg.  107 ;  onls, 

People,  15  HI.  284.1  389. 
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eral,"  and  if  any  of  the  legatees  happen  to  be  dead,  care  should  be 
taken  to  cite  their  representatives,  (m) 

The  parties  thus  cited  need  not  appear  at  all ;  and  in  ordinary 
cases,  if  they  intervene,  when  an  executor,  the  person  intrusted 
by  the  executor  to  see  his  will  executed,  is  before  the  court,  they 
will  not  be  allowed  their  costs  out  of  the  estate,  (n)  party  in 

Where  iwo  parties  appear  before  any  administration  ^adminls- 
has  been  granted,  both  are  to  propound  their  interests,   5*ujf^tj^' 
and  *  proceed  pari  passu,  (o)    But  where  an  administra-  propound 
tion  has  been  regularly  obtained,  the  person  in  posses-  tiU  the 
sion  of  it  is  not  bound  to   propound  his  interest,  till  l?g  ^  in 
the    party   calling  it  in  question  has  established  his  2^  Mtab- 
own.  ( p)  ^^^^^ ^ 


own. 


When  probate  had  been  granted  of  the  will  of  an  officer  in  the 
army,  on  the  affidavit  of  his  brother  and  executor,  that  Reyocation 
he  had  received  intelligence  that  the  testator  had  been  ofwluof^ 
killed  in  battle,  which  he  believed  to  be  true,  but  which  gupp^Jed^ 
was  in  fact  unfounded ;  the  proctor  for  the  executor  *<>  »•  ^^•^* 
brought  and  left  in  the  registry  the  probate,  and  the  court,  on 
motion  of  counsel,  by  an  interlocutory  decree,  revoked  the  same, 
and  declared  it  to  be  null  and  void  to  all  intents  and  purposes. 
At  the  same  time  the  purposed  deceased  appeared  personally,  and 
the  judge,  at  his  petition,  decreed  the  original  will,  together  with 
the  probate  first  cancelled,  to  be  delivered  out  of  the  registry  to 
him.  (9 

In  the  court  of  appeal,  even  from  a  definitive  sentence,  it  is 
competent  to  either  party,  under  certain  circumstances.   When  a 
to  bring  in  a  new  allegation  and  support  it  by  proof,  (r)   gation  will 

(m)  I  Hagg.  109.  sententift  deiinitiy&  licet  tarn  appellant!, 

(n)  Colyin  v.  Fraser,  2  Hagg.  368.  quam  parti  appellatas,  non  allegata  (coram 

(0)  Antef  425,  410.  jadice  a  quo)  allegare,  et  non  probata  pro- 

(p)  Dabbs  V.  Chisman,  1  Phillim.  155;  bare,  dummodo  non  obstet  publiccUio  testium 

Hibben  v.  Calemberg,  I  Phillim.  166 ;  S.  C.  productorum  in  primd  instantid."  See  Jones 

1  Cas.  temp.  Lee,  655.  v.  Goodrich,  5  Moore  P.  C.  47.    [In  Har- 

iq)  In  the  Goods  of  Kapier,  1  Phillim.  per  v.  Harper,  1  N.  T.  Sap.  Ct.  351,  364, 

S3 ;   [ante,  409,  note  (a) ;  563,  575,  note  which  was  heard  on  appeal  from  the  snr- 

{(A) ;  post,  586,  note  (a) ;  Gray  J.  in  Wa-  rogate,  upon  an  issae  involving  the  qnes- 

ters  V.  Stickney,  12  Allen,  4.]  tion  of  the  mental  capacity  of  the  testator, 

(r)  The  mle  is  thns  stated  in  1  Oaghton,  Potter  J.  said  :  "  If  it  is  found  that  opin- 

tit  318,  pi.  1:  "In  caosd  appellationis  a  ions  of  testamentary  capacity  are  given 
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be  allowed    But  it  seems  an  established  rule,  that  matter  which  could 

m  the  court 

of  appeal,  have  been  pleaded  below,  and  which  directly  contradicts 
the  plea  on  which  witnesses  have  been  examined  below,  is  not  ad- 
missible: although  matter  more  generally  responsive  may  with 
caution  be  received,  especially  where  the  cause  has  not  been  prop- 
erly conducted  in  the  court  below.  («)  In  a  *  modern  case  (£) 
the  court  of  delegates,  on  appeal  from  the  prerogative  court  of 
Canterbury,  rejected  an  all^ation  pleading  facts  not  shown  to  be 
noviter  ad  notitiam  perventa,  (u) 

If  the  ecclesiastical  courts,  in  the  repealing  of  administration  or 
Prohibi-  probates,  transgressed  the  bounds  which  the  law  pre- 
tion.  scribes  to  them,  a  prohibition  from  the  temporal  courts 

would  be  awarded ;  as  in  the  case  above  mentioned,  where  the  or- 
dinary had  granted  a  regular  administration,  and  was  proceeding 
to  repeal  it  on  insufficient  grounds,  such  as  maladministration,  (x) 
or  that  the  letters  issued  after  a  caveat  entered,  (y)  But  no  pro- 
hibition to  the  ecclesiastical  courts  would  issue  on  suggestion  that 
they  were  about  to  repeal  an  administration  granted  by  surprise  ; 
or  that  they  refused  to  commit  the  administration  to  the  intestate^s 
next  of  kin,  but  were  proceeding  to  grant  it  to  another :  for  the 
point,  who  is  in  fact  next  of  kin,  was  of  spiritual  cognizance,  and 
must  have  been  contested  before  the  spiritual  jurisdiction,  (z) 

both  ways,  or  stand  in  conflict,  unless  the  (x)  See  ante,  5S2. 

preponderance  is  strongly  against  the  find-  (y)  See  ante,  581. 

ing  of  the  surrogate,  the  great  advantage  (s)  Toller,  127 ;  ante,  550.     [The  office 

possessed  by  him  of  a  personal  inspection  of  a  writ  of  prohibition  is  to  prevent  the 

of  the  witnesses,  and  the  opportunity  of  exercise,  by  a  tribunal  possessing  judicial 

witnessing  their  manner  of  testifying,  give  powers,  of  jurisdiction  oyer  matters  not 

to  that  officer  such  peculiar  advantages  within  its  cognizance,  or  to  prevent  it 

and  opportunities  of  weighing  testimony  from  exceeding  its  jurisdiction  in  matters 

over  that  of  the  reviewing  court,  that  a  within  its  cognizance.    It  does  not  lie  to 

reversal  of  his  judgment  will  be  rarely  restrain  a  ministerial  act,  nor  can  it  take 

ordered."]  the  place  of  a  writ  of  error  or  other  pro- 

(s)  Piice  V.  Clark,  3  Hagg.  265,  note  ceeding  to  review  judicial  action,  or  of  a 

(a) ;  Jones  v.  Goodrich,  5  Moore  P.  C.  47.  suit  in  equity  to  prevent  or  redress  fraud. 

{t)  Fletcher  v.  Le  Breton,  3  Hagg.  365,  Thomson  v,  Tracy,  60  N.  Y.  31.    The  ao- 

(u)  Sec,  also,  Craig  v.  Famell,  6  Moore  tion  and  effect  of  this  writ  is  fully  consid- 

P.  C.  446.  ered  in  the  above  case.] 
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*  CHAPTER  THE  THIRD. 

OP  THE  EFFECT  OF  BEVOCATION  OF  PROBATE,  OB  LETTERS  OF 
ADMINISTBATION,  ON  THE  MESNE  ACTS  OF  THE  EXECUTOR 
OB  ADMINISTBATOB. 

It  remains  to  consider  what  effect  the  revoeation  of  probate  or 
letters  of  administration  has  on  the  intermediate  acts  of  the  former 
executor  or  administrator. 

The  first  important  distinction  on  this  subject  is,  between  grants 
which  are  void,  and  such  as  are  merely  voidable.  If  the  Where  the 
grant  be  of  the  former  description,  the  mesne  acts  of  the  foid:** 
executor  or  administrator,  done  between  the  grant  and  its  revoca- 
tion, shall  be  of  no  validity.  As  if  administration  be  granted  on 
the  concealment  of  a  will,  and  afterwards  a  will  appear,  inasmuch 
as  the  grant  was  void  from  its  commencement,  all  acts  performed 
by  the  administrator  in  that  character  shall  be  equally  void  ;  nor 
can  they,  although  the  executor  should  refuse  to  act,  be  made  good 
by  relation,  (a)  So  in  Graysbrook  v.  Fox,  (6)  an  action  of  det- 
inue  was  brought  by  an  executor  against  the  defendant  who  had 
purchased  goods  belonging  to  the  testator,  from  one  to  whom  the 
ordinaiy  had,  immediately  after  the  testator's  death,  and  before 
the  executor  had  proved  the  will,  granted  administration  ;  and  it 

(a)  Abram  v.  Cunningham,  2  Lev.  182 ;  the  actual  personal  presence  of  the  sup- 

S.  C.  1  Freem.  445  ;  1  Vent.  363 ;  2  Mod.  posed  dead  man,  it  leaves  no  ground  for 

146 ;  T.  Jones,  72 ;  3  Keb.  725.    [See  post,  sustaining  the  jurisdiction."    Dewey  J.  in 

588,  note  ^7) ;  Langworthy  v.  Baker,  23  Jochurosen  v,  Suffolk  Savings  Bank,  3 

111.  484.    Administration  granted  upon  the  Allen,  87,  96 ;  Moore  v.  Tanner,  5  Monr. 

estate  of  a  living  person  under  the  erro-  42.    But    see    Roderigas    v.  East  River 

neons  belief  that  he  was  dead,  is  void,  al-  Savings  Institute,  13  Albany  Law  Joum. 

though  he  had  been  absent  for  more  than  No.  3,  p.  42,  Jan.  15,  1876  ;  15  Am.  Law 

seven  years  without  being  heard  from.  Reg.  N.  S.  205;  ante^  409,  note  (a).    A 

Jochumsen  v,  Suffolk  Savings  Bank,  3  grant  of  administration,  originally  void 

Allen,  87;   Hooper  i;.  Stewart,  25  Ala.  and  not  merely  voidable,  can  acquire  no 

408 ;  Morgan  v.  Dodge,  44  N.  H.  259 ;  validity  from  an  acquiescence  of  twenty 

Moore  v.  Smith,  11  Rich.  (S.  Car.)  569.  years  or  any  longer  period.    Holyoke  v. 

"  When  the  presumption  arising  from  the  Haskins,  5  Pick.  20.] 

absence  of  seven  years  is  overthrown  by  (6)  Plowd.  876. 
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was  holden  that  the  executor  who  sued  after  probate  might  recoyer. 
So  if  administration  be  granted  before  the  refusal  of  the  executor, 
a  sale  by  the  administrator  of  the  testator's  effects  shall  be  void, 
although  the  executor  aforesaid  appear  and  renounce.  (&)  Or  if 
the  executor  omit  *  proving  the  will,  whereby  administration  is 
granted  to  a  debtor,  the  executor  may  afterwards  prove  it,  and 
then  sue  the  administrator  for  the  debt,  which  is  not  extinguished 
by  the  administration,  (d)  So  in  a  late  case,  a  will  was  proved 
by  the  executor  named  in  it,  who  after  probate  sold  the  goods  of 
the  testator ;  at  the  time  of  the  sale  he  had  notice  of  a  subsequent 
will,  which  was  afterwards  proved,  and  the  probate  of  the  former 
will  revoked  on  citation  ;  whereupon  the  executor  under  the  latter 
will  brought  trover  against  the  executor  under  the  former  for  the 
goods  sold ;  and  it  was  holden,  that  the  action  was  sustainable  to 
recover  the  full  value,  and  that  the  defendant  was  not  entitled,  in 
mitigation  of  damages,  to  show  that  he  had  administered  assets  to 
the  amount,  (e) 

In  these- cases,  when  the  wrongful  executor  or  administrator  has 
sold  the  property  of  the  deceased,  the  rightful  representative  may 
either,  as  in  the  case  just  mentioned,  maintain  trover  or  detinue ; 
or  he  may  bring  assumpsit  for  the  money  produced  by  the  sate,  as 

(c)  Abram  v.  Cunningbam,  ubi  supra.  interested  in  the  case,  being  indebted  to 
(<f )  Baxter  &  Bales'  case,  1  Leon.  90 ;  the  testator  on  a  promissory  note  secured 
Oke  V.  Needham,  1  Brownl.  79.  See,  also,  by  mortgage.  The  executor  afterwards 
Throckmorton  v.  Hobby,  L  Brownl.  51,  as  made  a  bona  fide  assignment  of  such  note 
to  the  invalidity  of  a  relesse  by  an  admin,  and  mortgage  and  receired  the  full  amount 
istrator  under  a  void  grant  due  thereon,  and  thereupon  presented  the 
(«)  WooUey  v.  Clark,  5  B.  &  Aid.  744 ;  will  a  second  time  to  the  same  judge  of 
[Gibson  C.  J.  in  Hinkle  v.  Eichelberger,  probate,  who  approved  and  allowed  it.  It 
2  Penn.  St.  483;  Eittredge  v.  Folsom,  8  was  held  that  the  first  probate  was  void 
N.  H.  111.]  But  see  ante,  271,  note  (a),  on  account  of  the  interest  of  the  judge, 
and  Stat.  20  &  21  Yict  c.  77,  s.  77 ;  jmt,  and  that  it  was  incapable  of  being  made 
591,  [and  note  (e^).]  So  where  an  admin-  good  by  confirmation,  waiver,  or  ratifica- 
istratrix  sued  a  debtor  of  the  intestate,  tion  of  those  interested ;  that  the  execntor 
and,  pending  the  suit,  another  by  fraud  derived  no  authority  under  such  probate, 
procured  a  second  administration  to  him-  and  was  not  authorized  thereby  to  assign 
self  jointly  with  her,  and  after  judgment  the  note  and  mortgage ;  that  such  assign- 
released  the  debtor,  on  which  he  brought  ment  was  irregular  and  effected  no  change 
an  audita  querela,  and  in  the  mean  time  the  of  ownership,  but  left  the  judge  interested 
second  administration  was  revoked,  the  re-  in  the  case  as  before ;  and,  consequently, 
lease  was  held  of  no  avail.  Anon.  Dyer,  that  the  second  probate  was  equally  void 
339  a;  Packman's  case,  6  Co.  19  a.  [In  with  the  first  See  ante,  292,  note  (/>); 
Gay  V,  Minot,  3  Cush.  352,  a  will  was  post,  591,  note  (e^).] 
proviid  before  a  judge  of  probate  who  was 
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SO  much  money  received  to  his  use,  as  executor  or  administrator ; 
for  the  plaintiff  may  waive  the  tort,  and  suppose  the  sale  made 
with  his  consent.  (/) 

*It  should  seem,  however,  that,  as  between  the  rightful  rep- 
resentative and  a  person  to  whom  the  executor  or  administrator 
under  a  void  probate,  or  grant  of  letters,  has  aliened  the  effects  of 
the  deceased,  the  act  of  alienation,  if  done  in  the  due  course  of 
administratiouy  shall  not  be  void.  Thus,  in  the  case  of  Grays- 
brook  V,  Fox,  above  mentioned,  it  was  laid  down  by  the  court,  that 
if  the  sale  had  been  made  to  discharge  funeral  expenses  or  debts, 
which  the  executor  or  administrator  was  compellable  to  pay,  the 
sale  would  have  been  indefeasible  forever.  (^) 

If  the  grant  were  only  voidable,  then  another  distinction  arises 
between  the  case  of  a  suit  by  citation,  which  is  to  coun-  Where  the 
termand  or  revoke  a  former  probate  or  former  letters  of  voidable, 
administration,  and  an  appeal,  which  is  always  to  reverse  a  former 
sentence.  (Jt)  In  case  of  an  appeal  all  intermediate  acts  of  the 
executor  or  administrator  are  ineffectual ;  because  the  appeal  sus- 

(/)  Lamine  v.  Dorrell,  2  Lord  Rajm.  [Kittredge  v.  Folsom,  8  N.  H.  108 ;  Hag- 
1216.  Where  an  auctioneer,  employed  by  land  v.  Green,  1 4  Sm.  &  M.  194 ;  post,  589, 
a  supposed  executrix,  sold  goods  of  the  note  (t^).  By  statute  in  Massachusetts, 
testator,  but  before  payment  the  real  exec-  if,  after  granting  letters  of  administration 
utrix  claimed  the  money  from  the  buyer,  as  of  an  intestate  estate,  a  will  of  the  per- 
it  was  held  that  the  auctioneer  could  not  son  deceased  is  duly  proved  and  allowed, 
afterwards  maintain  an  action  against  the  the  first  administration  shall  be  revoked, 
buyer,  though  the  latter  expressly  prom-  and  the  executor,  or  administrator  with 
ised  to  pay  on  being  allowed  to  take  away  the  will  annexed,  may  demand,  collect, 
the  goods.  Dickenson  v.  Naul,  4  B.  &  Ad.  and  sue  for  all  the  goods,  chattels,  rights, 
638.  See,  also,  Crosskey  v.  Mills,  1  Cr.,  and  credits  of  the  deceased  remaining  un- 
M.  &  R.  298 ;  Allen  v.  Hopkins,  13  M.  &  administered.  Genl.  Sts.  c.  94,  s.  5.  See 
W.  94.  [A  depositor  in  a  savings  bank  Patton's  Appeal,  31  Penn.  St.  465.  Where 
may  maintain  an  action  to  recover  the  the  estate  has  been  fully  settled,  and  all  the 
amount  of  his  deposit,  although  it  ap-  moneys  in  the  hands  of  the  administrator 
pears  that  the  bank  has  paid  the  amount  have  been  paid  over  in  pursuance  of  an 
due,  to  one  who  has  been  appointed  as  his  order  of  court,  and  a  will  is  subsequently 
administrator  upon  a  presumption  of  his  discovered  and  proTed,  the  executor  can- 
death  after  seven  years'  absence  without  not  compel  such  administrator  to  account 
being  heard  from.  Jochumsen  t;.  SuflTolk  for  the  money  received  and  paid  over. 
Savings  Bank,  3  Allen,  87.  But  see  Rod-  Barkaloo  v,  Emcrick,  18  Ohio,  268;  Big- 
erigas  V,  East  River  Savings  Bank,  13  Al-  elow  v.  Bigelow,  4  Ohio,  138 ;  Kittredge 
bany  Law  Journ.  No.  3,  p.  42,  Jan.  15,  v.  Folsom,  8  N.  H.  98;  Price  v.  Nesbitt, 
1876  ;  15  Am.  Law  Reg.  (N.  S.)  205  ;  1  Hill  Ch.  445;  Poag  v,  Carroll,  Dudley 
ante,  409,  note  (a). J  (S.  Car.),  1.] 

ig)  Plowd.  282,  283.    See  ante,  272  ;        (A)  Packman's  case,  6  Co.  18  b  ;  ante. 

Coulter's  case,  5  Co.  30  b;  Parker  v.  Kett,  571. 
1  Lord  Raym.  661 ;  S.  C.  12  Mod.  471 ; 
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pends  the  former  sentence  ;  (t)  and  on  its  reversal  it  is  as  if  it 
had  never  existed.  (le) 

But  if  the  suit  be  by  citation,  and  the  grant  of  administration 
be  voidable  only  (as  where  it  has  been  granted  to  a  party  not 
next  of  kin),  (l)  or  on  the  refusal  of  an  executor  who  has  before 
administered,  (m)  or  non  vocatis  jure  vocondisj  without  citing  the 
necessary  parties,  (n)  all  lawful  acts  done  by  the  first  administra- 
tor shall  be  valid  ;  (n^)  as  a  bond  fide  sale  or  a  gift  by  him  of  the 
goods  of  the  intestate,  (o)  and  such  gift  shall  be  available,  even 
if  it  were  with  intent  to  defeat  the  second  administrator,  or  were 
made  pendente  litest  on  the  *  citation  ;  Q9)  although  by  stat.  13 
Eliz.  c.  5,  it  be  void  as  to  a  creditor,  (jf)  Again,  if  the  adminis- 
tration be  granted  on  condition,  all  the  acts  which  the  adminis- 
trator does  before  the  breach  of  the  condition  are  good ;  so  that 

(i)  Price  w.  Parker,  1  Lev.  158;  [Fletcher  Wood  v.  Nelson,  9  B.  Mon.  600;  Moi^n 

r.  Fletcher,  29  Vt.  98 ;  Pierpoint  J.  in  Wil-  v.  Dodge,  44  N.  H.  261,  and  cases  dted ; 

liams  V.  Robinson,  42  Vt.  662,  663 ;  Shep.  ante,  note  (g) ;  Fisher  v.  Bassett,  9  Leigh, 

hard  v.  Rhodes,  60  III.  301.    Where  an  119;  Jones  v.  Jones,  14  B.  Mon.  464; 

order  of  the  probate  court,  reToking  let-  Peebles's  Appeal,  15  Serg.  &  R.  39 ;  Eit- 

ters  of  administration,  has  been  appealed  tredge  v,  Folsom,  8  N.  H.  98;  Bigelow  0. 

from,  the  appeal  so  spends  the  order  of  Bigelow,  4  Ohio,  138.] 

rerocation,  and  leaves  the  letters  in  full  (0)  Wadesworth  v.  Andrews,  cited  Dyer, 

force  and  effect  pending  the  appeal ;  and  166  6,  in  margin. 

where  an  appeal  is  taken  from  an  or-  (p)  Bro.  Abr.  Administrator,  pi.   33; 

der  granting  letters,  the  letters  cannot  be  Packman's  case,  6  Co.  18  6;  S.  C.  Cro. 

granted  pending  the  appeal.  State  v.  Wil-  Eli*.  459 ;  S.  C.  nam.  Wilson  v.  Pateman, 

liams,  9  Gill,  173  ;   Shanffler  r.  Stoever,  Moore,  396;  Godolph.  pt  2.  c.  31,  s.  5.    A 

4  Serg.  &  R.  202.    A  bond  given  by  the  distinction  was  taken  by  Trevor  C.  J.  in 

executor  upon  the  probate  of  a  will  in  the  an  anonymous  case  in  Comyns  s  Reports, 

probate  court  is  not  vacated,  but  only  sus-  p*  150  (which  was  overruled  in  Allen  v. 

pended  in  its  operation,  by  a  subsequent  Dundas,3  T.R.  125),  between  an  executor 

appeal  from  the  probate  of  the  will ;  and  and  an  administrator,  from  which  it  would 

upon  an  affirmance  of  the  probate,  no  result  that  the  acts  ot  an  executor  under  a 

new  bond  need  be  given  by  the  executor.  wjidabU  probate   are  altogether   invalid. 

Dunham  v.  Dunham,  16  Gray,  577.]  There  seems  no  principle  on  which  such  a 

(k)  6  Co.  18  b;  Semine  v.  Semine,  2  doctrine  can  rest ;  but  the  question  is  not 

Lev.  90 ;  Godolph.  pt  2,  c.  31,  s.  5 ;  Digby  perhaps  of  any  importance;  inasmuch  as 

V.  Wray,  3  Bac.  Abr.  51,  Executors,  E.  the  case  of  a  merely  voidable  probate  can 

13 ;  Allen  v.  Dundas,  3  T.  R.  129,  in  the  but  rarely  occur;  and  when  it  does,  e.  g. 

judgment  of  Ashnrst  J.  See,  also,  Thomas  where  the  probate  was  prerogative  instead 

V.  Butler,  1  Yentr.  219.  of  diocesan,  the  doctrine  that  the  acu  of  an 

(/)  Ante,  579.  executor  before  probate  are  valid,  would, 

(m)  AnU,  577,  578.  it  should  seem,  in  almost  every  case,  pre- 

(n)  Ante,  277.  vent  the  point  from  arising. 

(n^)  [Post,  589,  note  (C^),  590,  and  cases  (q)  6  Co.  186  ;  Treat,  on  Eq.  pL  2,  c 

in  note  (x^) ;  Foster  v.  Brown,  1  Bailey,  1,  s.  5. 

221 ;  Price  v,  Nesbit,  1  Hill  (S.  Car.),  445 ; 
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the  subsequent  administrator  cannot  avoid  any  gifts  or  sales  before 
such  breach  made  by  such  conditional  adminstrator.  (r)  So  if 
administration  be  committed  to  a  creditor,  and  after  repealed  at 
the  suit  of  the  next  of  kin,  the  creditor  shall  retain  against  the 
rightful  administrator,  and  his  disposal  of  goods,  even  pending  his 
citation,  till  sentence  of  repeal,  is  good.  (»)  And  where  there  was 
a  citation  to  repeal  administration,  but  the  grant  was  affirmed 
and  administration  granted  to  another,  upon  which  an  appeal  was 
sued,  and  both  sentences  repealed,  an  assignment  of  a  lease  made 
by  the  first  administrator  in  the  mean  time  was  held  good ;  (^)  for 
the  repeal  was  merely  of  the  sentence  in  the  citation,  and  so  it  is 
all  one  as  if  the  administration  had  been  avoided  in  the  suit  upon 
the  citation,  (fi^ 

But  where  an  administrator  sold  a  term  charged  with  a  trust, 
in  trust  for  himself,  although  the  administration  was  *  revoked  on 
a  suit  by  citation,  and  not  on  an  appeal,  the  assignment  was  de- 
creed to  be  set  aside,  (u) 

It  may  perhaps  be  laid  down  as  a  general  test,  whether  an  ad- 
ministration is  void  or  voidable,  that,  where  the  grant  is   Test 
in  derc^ation  of  the  right  of  an  executor,  it  is  void ;   ^^^J. 
but  where  the  administration  is  granted  by  the  proper  tration 
jurisdiction,  and  is  only  in  derogation  of  the  right  of  voidable, 
the  next  of  kin,  or  residuary  legatee,  it  is  merely  voidable,  (x) 

It  must  be  observed,  that  whether  the  probate  or  letters  of  ad- 
ministration be  void  or  voidable,  if  the  grant  be  by  a  Payment 

to  AD  exec  - 

court  of  competent  jurisdiction,  a  bond  fide  payment  to  utoror  ad- 
the  executor  or  administrator,  of  a  debt  due  to  the  estate,  Sndef^*^' 
will  be  a  legal  discharge  to  a  debtor,  (ru^)     With  respect  J^j^  J^"^ 

(r)  6  Co.  19  a;  Godolph.  pt.  2,  c.  31,  s.  such  executor  or  administrator,  shall  re- 

5.  main  valid  and  effectual.   Genl.  Sts.  c.  101, 

(s)  Blackborongh  r.  Davis,  1  Salk.  38 ;  s.  3.   See  ante,  588,  and  notes  (^)  and  (n^) ; 

8.  C.  I  Ld.  Raym.  684 ;  Com.  96 ;  1  P.  post,  590,  and  note  (x^) ;  St.  Mass.  1873,  c. 

Wms.  43  ;  12  Mod.  615.  253.] 

{t)  Semine  v.  Semine,  2  Lev.  90;  S.  C.  (u)  Jones  v.  Waller,  2  Chanc.  Cas.  129; 

T.  Raym.  224,  nom,  Syms  v.  Syms.  11  Yin.  Abr.  118.     See,  also,  Johnson  v. 

{t^}  [It  is  provided  by  statute  in  Massar  Chester,  Finch,  430. 

chnsetts,  that  where  an  executor  or  admin-  (x)  However  it  has  been  shown  that  an 

istrator  is  removed,  or  letters  of  adminis-  administration  is  not  void,  but  voidable 

tration  are  revoked,  all   previous  sales,  only,  where  improperly  committed  after 

whether  of  real  or  personal  estate,  made  acts  of  administration    by  an  executor, 

lawfully  by  the  executor  or  administrator,  Ante,  277. 

and  with  good  faith  on  the  part  of  the  pur-  (x^)  [Thomas  J.  in  Emery  v,  Hildreth, 

chaser,  and  all  other  lawful  acu  done  by  2  Gray,  231 ;  Gray  J.  in  Waters  v.  Stick- 
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miniftfcra-  to  payments  to  an  administrator,  in  a  case  as  early  as 
discharge,  the  time  of  Charles  2,  the  administrator  of  the  lessee 
paid  rent  to  the  administrator  of  the  lessor;  the  latter  admin- 
istration was  repealed,  and  granted  to  D.,  who  sued  at  law  as 
well  for  the  rent  paid  to  the  former  administrator  of  the  lessor, 
as  for  rent  since  due,  and  got  a  verdict  and  judgment  against  the 
administrator  of  the  lessee  for  the  same ;  but  the  defendant  was 
relieved  in  equity  as  to  the  rent  paid,  because  he  had  paid  it  to 
the  visible  administrator,  (y)  And  in  a  modem  case,  it  was  held 
that  payment  to  an  executor,  who  had  obtained  probate  of  a 
forged  will,  was  a  discharge  to  the  debtor,  notwithstanding  the 
probate  was  afterwards  declared  null  in  the  ecclesiastical  court ;  (z) 
on  the  principle  that  if  the  executor  had  brought  an  action  against 
the  debtor,  the  latter  could  not  have  controverted  the  title  of  the 
executor,  as  long  as  the  probate  was  unrepealed ;  and  the  debtor 
was  *  not  obliged  to  wait  for  a  suit,  when  he  knew  that  no  defence 
could  be  made  to  it.  (a) 

This,  however,  was  to  be  understood  only  where  the  grant  was 
revoked  on  citation ;  if  it  were  reversed  on  appeal,  the  adminis- 
trator's or  executor's  authority  was  suspended  by  the  appeal,  and 
of  course  such  payments  would  have  been  void.  (J) 

In  a  case  at  N.  P.  before  Trevor  C.  J.  an  administrator  made 
an  attorney  to  receive  debts  due  to  the  intestate;  he  received 
them,  and  paid  them  over  to  the  administrator.  Afterwards  a 
will  appeared,  and  the  letters  of  administration  were  repealed 
by  citation ;  and  then  the  executor  brought  assumpsit  against  the 
attorney  for  money  had  and  received ;  and  it  was  held  that  the  ac- 
tion lay ,  because  the  administration  was  merely  void,  and  so  the 
attorney  had  no  authority,  (e)     But  in  a  subsequent  case,  Lord 

ney,  12  Allen,  15;  Peebles's  Appeal,  15        (y)  Stevens  v.  Langl^,  Finch,  40. 
Serg.  &  R.  39  ;  Kittredge  t;.  Folsom,  8  N.        {t)  Allen  v.  Dundas,  3  T.  R.  125, 129. 
H.  98,  108,  109 ;  Stone  v,  Peasley,  28  Yt.        (a)  See,  also,  the  judgment  of  Best  J.  in 

720 ;  Lord  Romilly  M.  R.  in  Hood  v.  Lord  the  case  of  Woolley  v.  Clarke,  5  B.  &  Aid. 

Barrington,  L.  R.  6  £q.  222;  Moore  v.  746;  and  Phillips  r.  Btron,  1  StnL509; 

Tanner,  5  T.  B.  Mon.  42;   Morgan  v.  Digby  v.  Wray,  Bac.  Abr.  Exors.  F.  3, 

Dodge,  44  N.  H.  261,  and  cases  cited;  13.    Bnt  see,   also,  Ex  parte  Jollifie,  8 

Spencer  v,  Gaboon,  4  Dev.  (Law)  225;  Bear.  168;  ante,  551,  note  (m).    And  see 

ante,  549,  note  (a),  551,  588,  notes  (g)  and  stat  20  &  21  Vict  c  77,  s.  77,  infra, 
(n^),  589,  note  {t^) ;   Roderigas  v.  East        (6)  Toller,  131.    Bnt  see  stat.  20  &  21 

River  Savings  Institution,  15  Am.  Law  Vict,  c  77,  s.  77,  infra. 
Reg.  N.  S.  205 ;  Belden  v.  Meeker,  47  N.        (c)  Jacob  v.  Allen,  1  Salk.  27. 
T.  307 ;  Parham  v.  Moran,  4  How.  717.] 
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Holt,  under  similar  circumstances,  nonsuited  the  executor,  (d) 
And  Lord  Mansfield,  in  Sadler  v.  Evans,  (e)  expressed  his  dissent 
from  the  decision  of  C.  J.  Trevor,  and  his  approbation  of  the  con- 
trary decision  of  Lord  Holt.  But  these  cases  have  reference  to 
the  doctrine,  that  if  a  known  agent  has  paid  over  the  money  to  his 
principal,  the  remedy  is  against  the  latter  only. 

And  by  the  court  of  probate  act  (20  &  21  Vict.  c.  77,  s.  77)  it 
is  expressly  enacted,  ^Hhat  where  any  probate  or  ad-  20&21 
ministration  is  revoked  under  this  act,  all  payments  bond  J*JJ*  ^^^ 
fide  made  to  any  executor  or  administrator  under  such  jwe  pay- 
probate  or  administration  before  the  revocation  thereof  ander  re- 
shall  be  a  legal  discharge  to  the   person   making  the  ^ntstobe 
same."  (^i)  ^'"^• 

And  by  sect.  78,  "All  persons  and  corporations  making  or  •per- 
mitting to  be  made  any  payment  or  transfer  bond  fide   ^^^  ^g 
upon  any  probate  or  letters  of  administration  granted  in   Pavmcnte 
respect  of  the  estate  of  any  deceased  person  under  the  valid  pro- 
authority  of  this  act  shall  be  indemnified  and  protected   to  be  pro- 
in  BO  doing,  notwithstanding  any  defect  or  circumstance   ^^ 
whatsoever  affecting  the  validity  of  such  probate  or  letters  of  ad- 
ministration." (e^) 

Whether  the  administration  be  void  or  voidable,  or  be  revoked 
on  citation  or  appeal,  if  an  action  was  brought  by  the  ad-  Abatement 
ministrator,  and  while  it  was  pending  administration  was  '^^n^L- 
committed  to  another,  the  writ  would  have  abated.  (/)  ^atwn'or 
But  now  by  sect.  76  of  the  court  of  probate  act  (20  &  21  J^'JIJJJi*" 
Vict.  c.  77),  "  where  before  the  revocation  of  any  tem-  20&21 
porary  administration  any  proceedings  at  law  or  in  J*Jg  ^gj^» 
equity  have  been  commenced  by  or  aeraiinst  any  admin-  Ration  to 

,  •'  ,  ,  •'        .^  •'  .  be  made  on 

istrator  so  appointed,  the  court  in  which  such  proceedings  the  record. 
are  pending  may  order  that  a  suggestion  be  made  upon  the  record 
of  the  revocation  of  such  administration,  and  of  the  grant  of  pro- 
bate or  administration  which  shall  have  been  made  consequent 

(d)  Pond  V,  Underwood,  2  Ld.  Raym.    clared  void  bjr  reason  of  any  irregularity, 
1210.  or  want  of  juriadiction  or  authority  of 

(e)  4  Barr.  19S6.  the  court  making  the  same.    St.  Mast. 
(«i  [By  a  late  statute  in  Massachusetts,    1873,  c.  253,  §§1,2,  8.] 

provision  is  made  for  the  relief  of  the  par-  (e^)  [Lord  Romilly  M.  R.  in  Hood  u. 

ties  affected,  in  cases  where  an  appoint-  Lord  Barrington,  L.  R.  6  £q.  222.] 

ment  of  an  executor  or  administrator  by  (/)  Bro.  Administrator,  pi.  3 ;  Toller, 

aoy  probate  court  shall  be  vacated  or  de-  131. 
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thereupon,  and  that  the  proceedings  shall  be  continued  in  the 
name  of  the  new  executor  or  administrator  in  like  manner  as  if 
the  proceeding  ha4  been  originally  commenced  by  or  against  such 
new  executor  or  administrator,  but  subject  to  such  conditions  and 
variations,  if  any,  as  such  court  may  direct."  (/^) 

If  an  executor  or  administrator,  before  the  repeal  of  the  probate 
Audita  ^^  administration,  obtain  a  judgment  for  a  debt  due  to 
querela,       (j^q  intestate,  he  is  not  entitled  after  the  repeal  to  take 

where  pro-  ,  5^  , 

bate  or  ad-  out  execution,  but  the  defendant  may  avoid  the  judg- 
tion  re-  ment  by  an  audita  querela,  (^)  So  where  judgment 
affer  judg-  ^^  obtained  by  an  administrator,  and  afterwards  the 
"neat.  administration  was  revoked,  and  the  plaintiff  proceeded 

and  took  the  defendant  in  execution,  the  court,  upon  motion,  held 
the  execution  *  void,  and  that  the  defendant  ought  to  be  dis- 
charged. (A)  But  where  in  trover,  after  verdict,  and  before  the 
day  in  bank,  the  defendant  pleaded  that  the  plaintiff's  letters  of 
administration  were  revoked,  and  administration  committed  to 
another,  it  was  held  no  plea ;  for  that  it  was  a  matter  only 
wherein  the  defendant  shall  be  aided  by  audita  querela,  (t)  So 
on  affidavit  to  stay  execution  on  a  judgment  recovered  by  an  ad- 
ministrator, because  the  letters  of  administration  were  repealed 
before  the  judgment  entered^  it  was  held  that  the  matter  did  not 
legally  come  before  the  court,  and  that  the  defendant  ought  to 
bring  an  audita  querela,  (k) 

Where  the  ordinary  grants  administration,  and  afterwards  there 
The  ad-  appears  to  be  an  executor,  if  the  administrator  has  paid 
unde^r  a^'**'  debts,  legacies,  or  funeral  expenses,  which  the  law  will 
shaii^re'  ^^^^®  ^^^  executor  to  pay,  the  administrator,  in  an  action 
coupedin     aeaiust  him  by  the  executor,  shall  recoup  so  much  in 

damages  »  ■%      •% 

for  debts  damages,  because  he  was  compelled  to  pay  it,  and  the 
iTthe         tnie  executor  has  no  prejudice  by  it,  forasmuch  as  he 

(/^)  [See  post,  594,  and  note  (n).  (A)  Barnehurst  v.  Yelverton,  Yelr.  SS ; 
Where  one,  in  the  capacity  of  executor  or  S.  C.  1  Brownl.  91. 
administrator,  commences  an  action  for  (t)  Ket  t;.  Life,  Yelv.  125. 
the  benefit  of  the  estate,  be  does  not  become  (h)  Fatnell  v.  Brook,  Style,  417.  As 
personally  liable  for  costs,  because  he  is  to  the  cases  where,  according  to  the  mod- 
removed  from  the  trust  before  judgpment.  ern  practice,  the  courts  will  relieve  the  de- 
Baxter  17.  Davis,  3  Abb.  Pr.  (N.  S.)  249.]  fendant  in  a  summary  way  on  motion, 

{g)  Dr.  Drury's    case,  8  Co.   144  a;  without  driving  him  to  an  audita  querela. 

Turner  v,  Davis,  2  Snund.  148;  S.  C.  1  see  2  Saund.  148  a,  6,  note  to  Turner  v. 

Mod., 62 ;  2  Keb.  668.    Sec,  also.  Beck's  Davies. 
case,  1  Brownl.  29. 
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himself  would  have  been  bound  to  pay  it.  (?)  So  it  was  courw  of  ^ 
holden  in  equity,  where  a  widow  possessed  herself  of  the  iBtmUon. 
personal  estate  as  an  executrix,  under  a  revoked  will,  and  paid 
debts  and  legacies,  but  had  no  notice  of  revocation,  that  she  should 
be  allowed  those  payments,  (m)  And  by  stat.  20  &  21  20  &2i 
Vict.  c.  77,  s.  77,  it  is  expressly  enacted,  "  that  the  execu-  b.  77.  '  * 
tor  or  administrator  who  shall  have  acted  under  any  such  revoked 
probate  or  administration  may  retain  and  reimburse  himself  in  re- 
spect of  any  payments  made  by  him  which  the  person  to  *  whom 
probate  or  letters  of  administration  shall  be  afterwards  granted 
might  have  lawfully  made.''  (m^) 

A  defendant  sued  as  administrator  may  plead,  that,  pendente 
hrevi^  administration  was  committed  to  another,  (n)     With  re- 

(l)  Peckham's  case,  cited  Plowd.  282 ;  the  will  annexed  was  granted,  it  was  held 

Bacon  Abr.  Exors.  K  13 ;   and  see  the  that  the  grant  of  administration  was  not 

anthorities  mentioned,  ante,  270,  271,  with  annulled  by  a  subsequent  revocation  of 

respect  to  an  executor  de  wn  t<rrt.    But  probate.    Floyd  v.  Herring,  64  N.  Car. 

the  contrary  seems  to  have  been  holden  in  409.    An  executor  who  has  been  remored 

Woolley  V.  Clarke,  5  B.  &  Aid.  744 ;  ante,  must  pay  or  deliver  the  property  of  the  es- 

271,  note  (a) ;  .578,  [588,  note  (g),]  tate  to  his  successor  in  the  trust,  not  to  a 

(m)  Hele  t;.  Stowel,  1  Chanc.  Cas.  126 ;  receiver.     Schlecht's    Estate,    2   Brews. 

Bac.  Abr.  Exors.  £.  13.  (Fenn.)  397.] 

(m^)  [An  executor  obtained  letters  tea-  (n)  Bro.  Administrator,  pi.  3 ;  ant^,  592 ; 
tamentary  on  a  will  duly  proved,  which,  a  [Morrison  r.  Cones,  7  Blackf.  593  ;  Broach 
caveat  having  been  entered  against  it,  was  r.  Walker,  2  G^.  428 ;  Hall  v.  Pearman, 
afterwards  finally  adjudged  not  to  be  the  20  Texas,  168 ;  Cogbum  o,  McQueen,  46 
will  of  the  deceased.  It  was  held  that  it  Ala.  551.  When  an  administrator,  who, 
was  the  duty  of  the  executor  to  support  aa  such,  is  defendant  in  a  suit,  has  been 
the  first  probate,  believing  it  to  be  genuine,  removed  from  the  office,  and  another  has 
and  that  he  was  entitled  to  retain  out  of  been  appointed  in  his  place  and  under- 
the  estate  the  expenses  incurred  in  liti-  taken  the  defence,  the  former  ceases  to  be 
gating  the  question  of  the  validity  of  the  a  party  to  the  suit  as  absolutely  as  if  he 
will,  the  amount  of  funeral  expenses,  and  were  dead,  and  the  action  must  either  be 
also  the  usual  commissions  for  managing  prosecuted  against  the  new  representative 
the  estate  while  in  his  hands.  Bradford  v.  of  the  estate,  or  it  will  be  discontinued. 
Boudinot,  3  Wash.  C.  C.  122.  See  post,  The  suit  is,  in  its  nature,  a  proceeding 
1860,  note  (k).  An  administrator  who  in  against  the  estate  of  the  deceased.  When 
good  faith  litigates  a  claim  against  his  the  administrator  is  displaced,  he  ceases  to 
intestate,  is  entitled  to  credit,  in  his  admin-  have  either  interest  in  or  power  over  that 
istration  account,  for  the  costs  and  ex-  estate,  and  a  Judgment,  to  reach  the  estate, 
penses  of  the  litigation,  including  the  must  be  rendered  against  the  party  en- 
amount  paid  ibr  counsel  fees ;  and  also  an  titled  to  represent  it.  The  judgment,  also, 
allowance  for  his  time  and  trouble.  Am-  must  be  for  a  sum  to  be  levied  of  the 
men's  Appeal,  31  Penn.  St  311.  See  goods  and  estate  of  the  deceased,  in  the 
post,  1860,  note  {k).  Where  a  will  was  hands  of  the  defendant  administrator,  to 
proved  in  common  form,  and  no  executor  be  administered.  Such  a  judgment  cannot 
being  named  therein,  administration  with  be  rendered  against  one  who  appears  by 
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spect  to  the  proper  plea,  in  a  case  where  the  administration  is 
,.         ,      revoked  before  the  action  commenced ;  the  defendant  in 

iToper  pieA 

by  admin-  Garter  V.  Dee,  (o)  being  sued  as  administrator,  pleaded, 
after  ad-  that  before  the  date  of  the  writ,  his  administration  was 
tion*re-  revoked  and  granted  to  another.  Per  Wilde :  He  ought 
voked.  ^  hskye  set  forth  that  he  had  fully  administered  all  the 
goods  in  his  hands,  or  else  that  he  delivered  them  over  to  the  new 
administrator,  (je?)  If  he  should  be  sued  as  executor  de  son 
tort^  (?)  ^^^  ^^  delivered  the  assets  over  before  action  brought, 
plene  administravit  seems  to  be  the  proper  plea,  (r) 

the  record  not  to  be  administrator.    Bell  an  executor  or  administrator  after  jadg- 

J.  in  Wiggin  v,  Plnmer,  81  N.  H.  251, 266.  ment  is  rendered  either  for  or  against  him. 

See  Gray  C.  J.  in  National  Bank  of  Troy  See  Brown  r.  Pendergast,  7  Allen,  427  ; 

t;.  Stanton,  116  Mass.  438;  Taylor  v.  Sav-  Grout  v.  Chamberlin,  4  Mass.  611,  613; 

age,  1  How.  (U.  S.)  282;  S.  C.  2  How.  post,  1883,  note  {g^).    Under  the  statutes 

(U.  S.)  395;  Buckingham  v.  Owen,  6  Sm.  of  New  York  an  administrator,  whose  let- 

&  M.  502.    By  provision  of  statute,  in  ters  have  been  revoked  by  the  surrogate, 

Massachusetts,  when  an  executor  or  ad-  can  be  cited  to  account,  but  is  not  subject 

ministrator  dies  or  is  removed  from  office  to  the  orders  of  the  surrogate  otherwise 

during  the  pendency  of  a  suit  in  which  he  than  in  the  proceedings  for  accounting. 

is  a  party,  Uie  suit  may  be  prosecuted  by  Lawrence's  case,  1  Tuck.  (N.  Y.)  Sur. 

or  against  the  administrator  de  bonis  non  68.] 

in  like  manner  as  if  it  had  been  originally  (o)  I  Freem.  IS. 

commenced  by  or  against  such  last  admin-  (/>)  See,    also,  Palmer   v.   Litherham, 

istrator.    Genl.   Sts.  c.  128,  §   12.    The  Latch,  267;    Lawson  v.  Crofts,  1    Keb. 

mode  of  proceeding  in  such  case  is  pre-  114. 

scribed  by  Genl.  Sts.  c  128,  §  11.    By  §  (9)  See  Turner  v.  Davies,  1  Mod.  63,  by 

IS  of  the  same  chapter,  provision  is  made  Kelynge  C.  J. 

for  the  case  of  the  death  or  removal  of  (r)  See  ante^  268. 


•BOOK  THE   SEVENTH. 

OF  THE  STAMP  DUTIES  ON  PROBATES,  AND  ON  LETTERS  OF 

ADMINISTRATION. 


By  the  statute  55  Geo.  3,  c.  184,  the  stamp  duties  imposed  on 
probates  of  wills,  and  letters  of  administration  by  the  48  Geo.  3, 
c.  149,  are  repealed,  and  the  following  stamp  duties  are  imposed : 

On  probates  of  wills  and  letters  of  administration  with  the  will 
annexed,  to  be  granted  in  England : 

Where  the  estate  and  effects  for  or  in  respect  of  which  such  pro- 
bate or  letters  of  administration  shall  be  granted,  exclusive  of 
what  the  deceased  shall  have  been  possessed  of,  or  entitled  to, 
as  a  trustee  for  any  other  person  or  persons,  and  not  beneficially, 
shall  be 

above  the  value  of  20/.  and  under  the  value  of 

of  the  value  of  100/.  and  under  the  value  of 

of  the  value  of  200/.  and  under  the  value  of 

of  the  value  of  300/.  and  under  the  value  of 

of  the  value  of  450/.  and  under  the  value  of 

of  the  value  of  600/.  and  under  the  value  of 

of  the  value  of  800/.  and  under  the  value  of 

of  the  value  of  1,000/.  and  under  the  value  of 

of  the  value  of  1,500/.  and  under  the  value  of 

of  the  value  of  2,000/.  and  under  the  value  of 

of  the  value  of  8,000/.  and  under  the  value  of 

of  the  value  of  4,000/.  and  under  the  value  of 

of  the  value  of  5,000/.  and  under  the  value  of 

of  the  value  of  6,000/.  and  under  the  value  of 

of  the  value  of  7,000/.  and  under  the  value  of 

of  the  value  of  8,000/.  and  under  the  value  of 

of  the  value  of  9,000/.  and  under  the  value  of 

of  the  value  of  10,000/.  and  under  the  value  of 

of  the  value  of  12,000/.  and  under  the  value  of 

of  the  value  of  14,000/.  and  under  the  value  of 


£ 

». 

100/. 

0 

10 

200/. 

2 

0 

800/. 

5 

0 

450/. 

8 

0 

600/. 

11 

0 

800/. 

15 

0 

1,000/. 

22 

0 

1,500/. 

80 

0 

2,000/. 

40 

0 

8,000/. 

50 

0 

4,000/. 

60 

0 

5,000/. 

80 

0 

6,000/. 

100 

0 

7,000/. 

120 

0 

8,000/. 

140 

0 

9,000/. 

160 

0 

10,000/. 

180 

0 

12,000/. 

200 

0 

14,000/. 

220 

0 

16,000/. 

250 

0 
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of  the  value  of      16,000/.  and  under  the  value  of  18,000/.  280  0 

of  the  value  of      18,000/.  and  under  the  value  of  20,000/.  310  0 

of  the  value  of      20,000/.  and  under  the  value  of  25,000/.  850  0 

*  of  the  value  of      25,000/.  and  under  the  value  of  80,000/.  400  0 

of  the  value  of      80,000/.  and  under  the  value  of  85,000/.  450  0 

of  the  value  of      85,000/.  and  under  the  value  of  40,000/.  525  0 

of  the  value  of      40,000/.  and  under  the  value  of  45,000/.  600  0 

of  the  value  of      45,000/.  and  under  the  value  of  50,000/.  675  0 

of  the  value  of      50,000/.  and  under  the  value  of  60,000/.  750  0 

of  the  value  of      60,000/.  and  under  the  value  of  70,000/.  900  0 

of  the  value  of       70,000/.  and  under  the  value  of  80,000/.  1,050  0 

of  the  value  of      80,000/.  and  under  the  value  of  90,000/.  1,200  0 

of  the  value  of      90,000/.  and  under  the  value  of  100,000/.  1,850  0 

of  the  value  of     100,000/.  and  under  the  value  of  120,000/.  1,500  0 

of  the  value  of    120,000/.  and  under  the  value  of  140,000/.  1,800  0 

of  the  value  of    140,000/.  and  under  the  value  of  160,000/.  2,100  0 

of  the  value  of     160,000/.  and  under  the  value  of  180,000/.  2,400  0 

of  the  value  of     180,000/.  and  under  the  value  of  200,000/.  2,700  0 

of  the  value  of    200,000/.  and  under  the  value  of  250,000/.  8,000  0 

of  the  value  of    250,000/.  and  under  the  value  of  800,000/.  8,750  0 

of  the  value  of    800,000/.  and  under  the  value  of  850,000/.  4,500  0 

of  the  value  of    850,000/.  and  under  the  value  of  400,000/.  5,250  0 

of  the  value  of    400,000/.  and  under  the  value  of  500,000/.  6,000  0 

of  the  value  of    500,000/.  and  under  the  value  of  600,000/.  7,500  0 

of  the  value  of    600,000/.  and  under  the  value  of  700,000/.  9,000  0 

of  the  value  of     700,000/.  and  under  the  value  of  800,000/.  10,500  0 

of  the  value  of    800,000/.  and  under  the  value  of  900,000/.  12,000  0 

of  the  value  of    900,000/.  and  under  the  value  of  1,000,000/.  18,500  0 

of  the  value  df  1,000,000/.  and  upwards 15,000  0 

On  letters  of  administration,  without  a  will  annexed,  to  be 
granted  in  England. 

Where  the  estate  or  effects  for  or  in  respect  of  which  sach  letters 
of  administration  shall  be  granted,  exclusive  of  what  the  de- 
ceased shall  have  been  possessed  of  or  entitled  to,  as  a  trus- 
tee (a)  for  any  other  person  or  persons,  and  not  beneficially, 
shall  be 

above  the  value  of  20/.  and  under  the  value  of 

of  the  value  of  50/.  and  under  the  value  of 

of  the  value  of  100/.  and  under  the  value  of 

of  the  value  of  200/.  and  under  the  value  of 

of  the  value  of  800/.  and  under  the  value  of 


£     9. 

50/. 

0  10 

100/. 

1     0 

200/. 

8    0 

800/. 

8    0 

450/. 

11     0 
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£  9. 

of  the  valae  of  450Z.  and  under  ihe  value  of  600/.  15  0 

of  the  value  of  600/.  and  under  the  value  of  800/.  22  0 

of  the  value  of  800/.  and  under  the  value  of  1,000/.  80  0 

*  of  the  value  of  1,000/.  and  under  the  value  of  1,500/.  45  0 

of  the  value  of  1,500/.  and  under  the  value  of  2,000/.  60  0 

of  the  value  of  2,000/.  and  under  the  value  of  8,000/.  75  0 

of  the  value  of  8,000/.  and  under  the  value  of  4,000/.  90  0 

of  the  value  of  4,000/.  and  under  the  value  of  5,000/.  120  0 

of  the  value  of  5,000/.  and  under  the  value  of  6,000/.  150  0 

of  the  value  of  6,000/.  and  under  the  value  of  7,000/.  180  0 

of  the  value  of  7,000/.  and  under  the  value  of  8,000/.  210  0 

of  the  value  of  8,000/.  and  under  the  value  of  9,000/.  240  0 

of  the  value  of  9,000/.  and  under  the  value  of  10,000/.  270  0 

of  the  value  of  10,000/.  and  under  the  value  of  12,000/.  800  0 

of  the  value  of  12,000/.  and  under  the  value  of  14,000/.  880  0 

of  the  value  of  14,000/.  and  under  the  value  of  16,000/.  875  0 

of  the  value  of  16,000/.  and  under  the  value  of  18,000/.  420  0 

of  the  value  of  18,000/.  and  under  the  value  of  20,000/.  465  0 

of  the  value  of  20,000/.  and  under  the  value  of  25,000/.  525  0 

of  the  value  of  25,000/.  and  under  the  value  of  80,000/.  600  0 

of  the  value  of  80,000/.  and  under  the  value  of  85,000/.  675  0 

of  the  value  of  85,000/.  and  under  the  value  of  40,000/.  785  0 

of  the  value  of  40,000/.  and  under  the  value  of  45,000/.  900  0 

of  the  value  of  45,000/.  and  under  the  value  of  50,000/.  1,010  0 

of  the  value  of  50,000/.  and  under  the  value  of  60,000/.  1,125  0 

of  the  value  of  60,000/.  and  under  the  value  of  70,000/.  1,850  0 

of  the  value  of  70,000/.  and  under  the  value  of  80,000/.  1,575  0 

of  the  value  of  80,000/.  and  under  the  value  of  90,000/.  1,800  0 

of  the  value  of  90,000/.  and  under  the  value  of  100,000/.  2,025  0 

of  the  value  of  100,000/.  and  under  the  value  of  120,000/.  2,250  0 

of  the  value  of  120,000/.  and  under  the  value  of  140,000/.  2,700  0 

of  the  value  of  140,000/.  and  under  the  value  of  160,000/.  8,150  0 

of  the  value  of  160,000/.  and  under  the  value  of  180,000/.  8,600  0 

of  the  value  of  180,000/.  and  under  the  value  of  200,000/.  4,050  0 

of  the  value  of  200,000/.  and  under  the  value  of  250,000/.  4,500  0 

of  the  value  of  250,000/.  and  under  the  value  of  800,000/.  5,625  0 

of  the  value  of  800,000/.  and  under  the  value  of  850,000/.  6,750  0 

of  the  value  of  850,000/.  and  under  the  value  of  400,000/.  7,875  0 

of  the  value  of  400,000/.  and  under  the  value  of  500,000/.  9,000  0 

of  the  value  of  500,000/.  and  under  the  value  of  600,000/.  11,250  0 

of  the  value  of  600,000/.  and  under  the  value  of  700,000/.  18,500  0 

of  the  value  of  700,000/.  and  under  the  value  of  800,000/.  15,750  0 

of  the  value  of  800,000/.  and  under  the  value  of  900,000/.  18,000  0 

of  ihe  value  of  900,000/.  and  under  the  value  of  1,000,000/.  20,250  0 

of  the  value  of  1,000,000/.  and  upwards 22,500  0 
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And  by  stat.  22  &  28  Vict.  36,  where  the  value  shall  amount 
22&23  to  1,000,000Z.  or  upwards,  there  shall  be  charged  and 
Where  paid  the  following  duties  (that  is  to  say),  "  For  every 
Imounta  to  100,000?.  of  the  whole  value  of  such  estate  and  effects, 
andup?^^  and  any  fractional  part  of  100,000Z.  where  the  deceased 
wards.  shall  *  have  left  any  will  or  testament  or  testamentary 
disposition  of  his  personal  or  movable  estate  and  effects,  the 
stamp  duty  of  1,500?.,  and  where  the  deceased  shall  not  have  left 
any  such  will  or  testament  or  testamentary  disposition,  the  stamp 
duty  of  2,250Z." 

By  Stat.  20  &  21  Vict.  c.  77  (court  of  probate  act),  s.  92, 
20  &21  nothing  in  that  act  shall  affect  the  stamp  duties  now  by 
(court  of  law  payable  upon  probates  and  administrations,  and  all 
act )  c!  92.  ^^®  clauses,  &c.  in  any  act  of  parliament  relating  to  the 
noTtoaf-  ^^^^  duties  shall  be  in  full  force,  &c.  for  securing  the 
fectstamp  duties  on  probates  and  administrations  granted  under 
probates  that  act,  as  if  such  duties  had  been  granted  by  it  and 
istrations. '  the  Said  clauscs,  &c.  were  therein  repeated  and  specially 
enacted. 

.   By  stat.  27  &  28  Vict.  c.  56,  s.  4,  "  The  said  stamp  duties  [on 
probates  and  letters  of  administration]  shall  be  charged 
Vict.  c.  66,   and  paid  in  respect  of  the  value  of  any  ship  or  any  share 
Duties  on     of  a  ship  belonging  to  any  deceased  person  which  shall 
*^*  be  registered  at  any  port  in  the  United  Kingdom,  not- 

withstanding such  ship  at  the  time  of  the  death  of  the  testator  or 
intestate  may  have  been  at  sea  or  elsewhere  out  of  the  United 
Kingdom ;  and  for  the  purpose  of  charging  the  said  duties,  such 
ship  sliall  be  deemed  to  have  been  at  the  time  aforesaid  in  the  port 
at  which  she  may  be  registered." 

5.  ^^  No  stamp  duty  shall  be  chargeable  on  any  such  probate, 
Sect.  5.  letters  of  administration  or  inventory  as  aforesaid  in  any 
Probates,     qq^q  where  the  whole  estate  and  effects  of  the  deceased 

occ  ex- 
empted       person  djing  after  the  passing  of  this  act  (exclusive  of 

duty  where  what  he  shall  have  been  possessed  of  or  entitled  to  as  a 
do  not^^-    trustee  for  any  other  person  or  persons,  and  not  benefi- 
ceed  loot     cially),  shall  be  sworn  not  to  exceed,  and  shall  not  act- 
ually exceed,  in  value  the  sum  of  one  hundred  pounds." 
KK  rL     o  Probate  of  will,  and  letters  of  administration  of  the 

55  Qeo.  S,  ^ 

ci84.         effects  of  any  common  seaman,  marine,  or  soldier,  who 
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shall  be  slain  or  die  in  the  service  of  his  majesty,  his  Exemp- 

^       •^  tionsof 

heirs  or  successors.  wiiu  and 

For  better  securing  these  duties,  the  statute  contains  S^uir" 

several  enactments,  which  it  will  be  necessary  to  notice  and^MT-^"* 

in  this  place.  ?T/*^^" 

*  ...  ^^  battle. 

*  By  the  87th  section  it  is  enacted,  "  That  from  and   s^ct  87. 
after  the  thirty-first  day  of  August,  1816,  if  any  person   ^ll^^y^^ 
shall  take  possession  of,  and  in  any  manner  administer  ^"^^.^^"' 
any  part  of  the  personal  estate  and  effects  of  any  person   letters  of 
deceased,  without  obtaining  probate  of  the  will  or  letters  tion,  with- 
of  administration   of  the  estate  and  effects  of  the  de-  tLTefioo?. 
ceased,   within  six  calendar  months  after  his  or  her  ^^^^^; 

'  ^      ^  per  cent  on 

decease,  or  within  two  calendar  months  after  the  ter-  the  duty, 
mination  of  any  suit  or  dispute  respecting  the  will  or  the  right 
to  letters  of  administration,  if  there  shall  be  any  such,  which 
shall  not  be  ended  within  four  calendar  months  after  the  death 
of  the  deceased ;  every  person  so  offending  shall  forfeit  the  sum 
of  one  hundred  pounds,  and  also  a  further  sum,  at  and  after  the 
rate  of  ten  pounds  per  centum  on  the  amount  of  the  stamp  duty 
payable  on  the  probate  of  the  will  or  letters  of  administration  of 
the  estate  and  effects  of  the  deceased.*'  (i) 

Sect.  38.    ^^From  and  after  the  expiration  of  three  calendar 
months  from  the  passing  of  this  act  (11th  July,  1815),   sect.88. 
no  ecclesiastical  court  or  person  shall  grant  probate  of  ucal^oMuts 
the  will  or  letters  of  administration  of  the  estate  and  ^^^^ 

ffrant  pro* 

effects  of  any  person  deceased,  without  first  requiring  Bates  or 

,..-..  1    •        #        letteTB  of 

and  receiving  from  the  person  or  persons  applying  for  adminutra- 
the  probate  or  letters  of  administration,  or  from  some  ouCtM- 
other  competent  person  or  persons,  an  affidavit,  or  sol-  ^J!j|3ue 
emn  affirmation  in  the  case  of  Quakers,  that  the  estate  ofeHectM. 
and  effects  of  the  deceased,  for  or  in  respect  of  which  the  probate 
or  letters  of  administration  is  or  are  to  be  granted,  exclusive  of 
what  the  deceased  shall  have  been  possessed  of  or  entitled  to  as  a 
trustee  for  any  other  person  or  persons,  and  not  beneficially,  but 
including  the  leasehold  estates  for  years  of  the  deceased,  whether 
absolute  or  determinable  on  lives,  if  any,  and  without  deducting 
anything  on  account  of  the  debts  due  and  owing  from  the  de- 
ceased, are  nnder  the  value  of  a  certain  sum  to  be  therein  speci- 
fied, to  the  best  of   the  deponent's  or  affirmant's  knowledge, 

(6)  See,  also,  stat.  5  &  6  Vict.  c.  82,  a.  35,  aa  to  Ireland. 
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information,  and  belief,  in  order  that  the  proper*  and  full 
stamp  duty  may  be  paid  on  such  probate  or  letters  of  admin- 
istration ;  which  affidavit  or  affirmation  shall  be  made  before  the 
surrogate  or  other  person  who  shall  administer  the  usual  oath 
for  the  due  administration  of  the  estate  and  effects  of  the  de- 
ceased." 

Sect.  39.  "  Every  such  affidavit  or  affirmation  shall  be  exempt 
Se  1 39  ^om  stamp  duty,  and  shall  be  transmitted  to  the  said 
Affidavits  commissioners  of  stamps,  together  with  the  copy  of  the 
of  stamp  will,  or  extract  or  account  of  the  letters  of  admiuistra- 
to  fo*t^8-  ^lon  to  which  it  shall  relate,  by  the  registrar  or  other  of- 
Smmis^      ficer  of  the  court,  whose  duty  it  shall  be  to  transmit 

sioners  of     copies  of  wills,  and  extracts  or  accounts  of  letters  of  ad- 
stamps.  ...  .  .    .  1      i_ 

Penalty  for  ministration  to  the  said  commissioners,  for  the  better 

collection  of  the  duties  on  legacies  and  successions  to 
personal  estate  upon  intestacy ;  and  if  any  registrar  or  other  of- 
ficer whose  duty  it  shall  be,  shall  neglect  to  transmit  such  affi- 
davit or  affirmation  to  the  said  commissioners  of  stamps  as  hereby 
directed,  every  person  so  offending  shall  forfeit  the  sum  of  fifty 
pounds." 

By  section  40  it  is  provided,  ^^  That  from  and  after  the  passing 
Secaon  40.  ^^  *^^^  ^^^  (11th  July,  1815),  where  any  person,  on  ap- 
f 7th***'°  plying  for  the  probate  of  a  will  or  letters  of  administra- 
of  too  high  tion,  shall  have  estimated  the  estate  and  effects  of  the 
duty  being  deceased  to  be  of  greater  value  than  the  same  shall  have 
probates,  afterwards  proved  to  be,  and  shall  in  consequence  have 
^^'  paid  too  high  a  stamp  duty  thereon,  if  such  person  shall 

produce  the  probate  or  letters  of  administration  to  the  said  com- 
missioners of  stamps  within  six  calendar  months  after  the  true 
value  of  the  estate  and  effects  shall  have  been  ascertained,  and  it 
shall  be  discovered  that  too  high  a  duty  was  first  paid  on  the  pro- 
bate or  letters  of  administration,  and  shall  deliver  to  them  a  par- 
ticular inventory  and  account,  and  valuation  of  the  estate  and 
effects  of  the  deceased,  verified  by  an  affidavit,  or  solemn  affirma- 
tion in  the  ease  of  Quakers ;  and  if  it  should  thereupon  satisfao- 
torily  appear  to  the  said  comn^issioners  that  a  greater  stamp  duty 
was  paid  on  the  probate  or  letters  of  administration  than  the  law 
required,  it  shall  be  lawful  for  the  said  commissioners  to  cancel 
and  expunge  the  stamp  on  the  *  probate  or  letters  of  admin- 
istration, and  to  substitute  another  stamp  for  denoting  the  duty 
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which  ought  to  have  been  paid  thereon,  and  to  make  an  allowance 
for  the  difference  between  them,  as  in  the  cases  of  spoiled  stamps, 
or  if  the  difference  be  considerable,  to  repay  the  same  in  money, 
at  the  discretion  of  the  said  commissioners." 

Sect.  41.  "  From  and  after  the  passing  of  this  act  (11th  July, 
1816),  where  any  person,  on  applying  for  the  probate  Sect  4i. 
of  a  will  or  letters  of  administration,  shall  have  esti-  for  the  case 
mated  the  estate  and  effects  of  the  deceased  to  be  of  less  gf^  ^^^^ 
value  than  the  same  shall  have  afterwards  proved  to  be,  ^"*«  P"^ 
and  shall  in  consequence  have  paid  too  little  stamp  duty  bates,  &c. 
thereon,  it  shall  be  lawful  for  the  said  commissioners  of  stamps, 
on  delivery  to  them  of  an  affidavit  or  solemn  affirmation  of  the 
value  of  the  estate  and  effects  of  the  deceased,  to  cause  the  probate 
or  letters  of  administration  to  be  duly  stamped,  on  payment  of 
the  full  duty  which  ought  to  have  been  originally  paid  thereon  in 
respect  of  such  value,  and  of  the  further  sum  or  penalty  payable 
by  law  for  stamping  deeds  after  the  execution  thereof,  without 
any  deduction  or  allowance  of  the  stamp  duty  originally  paid  on 
such  probate  or  letters  of  administration :  Provided  always,  that 
if  the  application  shall  be  made  within  six  calendar  months  after 
the  true  value  of  the  estate  and  effects  shall  be  ascertained,  and  it 
shall  be  discovered  that  too  little  duty  was  at  first  paid  on  the 
probate  or  letters  of  administration,  and  if  it  shall  appear  by  affi- 
davit or  solemn  affirmation,  to  the  satisfaction  of  the  said  commis- 
sioners, that  such  duty  was  paid  in  consequence  of  any  mistake 
or  misapprehension,  or  of  its  not  being  known  at  the  time  that 
some  particular  part  of  the  estate  and  effects  belonged  to  the  de- 
ceased, and  without  any  intention  of  fraud,  or  to  delay  the  pay- 
ment of  the  full  and  proper  duty,  then  it  shall  be  lawful  for  the 
said  commissioners  to  remit  the  before  mentioned  penalty,  and  to 
cause  the  probate  or  letters  of  administration  to  be  duly  stamped, 
on  payment  only  of  the  sum  which  shall  be  wanting  to  make  up 
the  duty  which  ought  to  have  been  at  first  paid  thereon." 

*  Sect.  42.    "  Provided  always,  that  in  cases  of  letters  of  admin- 
istration, on  which  too  little  stamp  duty  shall  have  been   Sect.  42. 
paid  at  first,  the  said  commissioners  of  stamps  shall  not  tratortT 
cause  the  same  to  be  duly  stamped  in  the  manner  afore-  ^JJ®  y*** 
said,  until  the  administrator  shall  have  iriven  such  secu-   security 

o  to  the  ec- 

rity  to  the  ecclesiastical  court  or  ordinary  by  whom  the  cicsiasticai 
letters  of  administration  shall  have  been  granted,  as  fonad- 
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ministra-  ought  by  law  to  have  been  given  on  the  granting  there- 
ftUmped.  of,  in  ease  the  full  value  of  the  estate  and  effects  of  the 
deceased  had  been  then  ascertained,  and  also  that  the  said  com- 
missioners of  stamps  shall  yearly  or  oftener  transmit  an  account 
of  the  probates  and  letters  of  administration,  upon  which  the 
stamps  shall  have  been  rectified  in  pursuance  of  this  act,  to  the 
several  ecclesiastical  courts  by  which  the  same  shall  have  been 
granted,  together  with  the  value  of  the  estate  and  effects  of 
the  deceased,  upon  which  such  rectifications  shall  have  pro- 
ceeded." 

Sect.  48.  "  Where  too  little  duty  shall  have  been  paid  on  any 
Sect.  43.  probate  or  letters  of  administration,  in  consequence  of 
fxecutora"  any  mistake  or  misapprehension,  or  of  its  not  being 
&c.  not       known  at  the  time  that  some  particular  part  of  the  estate 

paving  the  *  ^  * 

full  duty  and  effects  belonged  to  the  deceased,  if  any  executor  or 
bates,  &c.  administrator  acting  under  such  probate  or  letters  of  ad- 
timel^Oer^  ministration  shall  not,  within  six  calendar  months  after 
of^liuie  *®  passing  of  this  act  (11th  July,  1815),  or  after  the 
^t  ^iQOi  ^^^^^®^y  ^^  *^®  mistake  or  misapprehension,  or  of  any 
and  ten  estate  Or  effects  not  known  at  the  time  to  have  belonged 
onthedutj  to  the  deceased,  apply  to  the  said  commissioners  of 
wanting.  gtamps,  and  pay  what  shall  be  wanting  to  make  up  the 
duty  which  ought  to  have  been  paid  at  first  on  such  probate  or 
letters  of  administration,  he  or  she  shall  forfeit  the  sum  of  one 
hundred  pounds,  and  also  a  further  sum,  at  and  after  the  rate  of 
ten  pounds  per  centum  on  the  amount  of  the  sum  wanting  to  make 
up  the  proper  duty."  (<?) 

Sect.  44.  *'Prom  and  after  the  expiration  of  three  calendar 
Sect.  44.  *  nionths  from  the  passing  of  this  act  (11th  July,  1815), 
Ucai^owts  ^^  ^^^^^  ^ot  be  lawful  for  any  ecclesiastical  court  or  per- 
not  to  son  to  call  in  and  revoke,  or  to  accept  the  surrender  of 

renders  of  any  probate  or  letters  of  administration,  on  the  ground 
Sc.  on^he  o^^Y  ^f  too  high  or  too  low  a  stamp  duty  having  been 
§^y  of  P^^^  thereon,  as  heretofore  hath  been  practised  ;  and  if 
J^K  . .  any  ecclesiastical  court  or  person  shall  so  do,  the  com- 
thereon.  missioners  of  stamps  shall  not  make  any  allowance  what- 
ever for  the  stamp  duty  on  the  probate  or  letters  of  administra- 
tion which  shall  be  so  annulled." 

Sect.  45.  *^  And  whereas  it  has  happened  in  the  case  of  letters 

(c)  See  Lacy  v.  Rhys,  4  B.  &  S.  873 ;  pott,  615. 
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of  administration  on  which  the  proper  stamp  duty  hath  not  been 
paid  at  first,  that  certain  debts,  chattels  real,  or  other   gect.  45. 
effects  due  or  belonging  to  the  deceased,  have  been  found  ^onJJJj^Jf 
to  be  of  such  £:reat  value  that  the  administrator  hath  not  stamps 

...  mav  give 

been  possessed  of  money  sufficient,  either  of  his  own  or  of  credit  for 
the  deceased,  to  pay  the  requisite  stamp  duty,  in  order  probate*^'* 
to  render  such  letters  of  administration  available  for  the  of  adm/nSJ- 
recovery  thereof  by  law.  And  whereas  the  like  may  oc-  ^erta"  *" 
cur  again,  and  it  may  also  happen  that  executors  or  persons  cases, 
entitled  to  take  out  letters  of  administration  may,  before  obtain- 
ing probate  of  the  will  or  letters  of  administration  of  the  estate 
and  effects  of  the  deceased,  find  some  considerable  part  or  parts  of 
the  estate  and  effects  of  the  deceased  so  circumstanced  as  not  to  be 
immediately  got  possession  of,  and  may  not  have  money  sufficient, 
either  of  their  own  or  of  the  deceased,  to  pay  the  stamp  duty  on 
the  probate  or  letters  of  administration  which  it  shall  be  necessary 
to  obtain ;''  it  is  enacted,  ^^  That  from  and  after  the  passing  of 
this  act  (11th  July,  1815),  it  shall  be  lawful  for  the  said  commis- 
sioners of  stamps,  on  satisfactory  proof  of  the  facts  by  affidavit  or 
solemn  affirmation,  in  any  such  case  as  aforesaid  which  may  appear 
to  them  to  require  relief,  to  cause  the  probate  or  letters  of  admin- 
istration to  be  duly  stamped  for  denoting  the  duty  payable  or 
which  ought  originally  to  have  been  paid  thereon,  and  to  give 
credit  for  the  duty,  either  upon  payment  of  the  before  mentioned 
penalty,  or  without,  *  in  cases  of  probates  or  letters  of  administra- 
tion already  obtained,  and  upon  which  too  little  duty  shall  have 
been  paid,  and  either  with  or  without  allowance  of  the  stamp  duty 
already  paid  thereon,  as  the  case  may  require,  under  the  provisions 
of  this  act ;  provided  in  all  such  cases  of  credit  that  security  be 
first  given  by  the  executors  or  administrators,  together  with  two  or 
more  sufficient  sureties  to  be  approved  of  by  the  said  commission- 
ers, by  a  bond  to  his  majesty,  his  heirs  or  successors,  in  double  the 
amount  of  the  duty,  for  the  due  and  full  payment  of  the  sum  for 
which  credit  shall  be  given,  within  six  calendar  months,  or  any 
less  period,  and  of  the  interest  for  the  same,  at  the  rate  of  ten 
pounds  per  centum  per  annum,  from  the  expiration  of  such  period 
until  payment  thereof,  in  case  of  any  default  of  payment  at  the 
time  appointed ;  and  such  probate  or  letters  of  administration, 
being  duly  stamped  in  the  manner  aforesaid,  shall  be  as  valid  and 
VOL.  1.  4d  [604] 
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available  as  if  the  proper  duty  had  been  at  first  paid  thereon,  and 
the  same  had  been  stamped  accordingly." 

Sect.  46.  "  Provided  always,  that  if  at  the  expiration  of  the 
Sect.  46.  ^™®  *^  ^®  allowed  for  the  payment  of  the  duty  on  such 
Commis-  probate  or  letters  of  administration,  it  shall  appear  to  the 
may  ex-  satisfaction  of  the  said  commissioners  that  the  executor 
credit,  if  or  administrator  to  whom  such  credit  shall  be  given  as 
necessary.    j^fQ^^gj^jj  ghaH  not  have  recovered  effects  of  the  deceased 

to  an  amount  sufficient  for  the  payment  of  the  duty,  it  shall  be 
lawful  for  the  said  commissioners  to  give  such  further  time  for  the 
payment  thereof,  and  upon  such  terms  and  conditions  as  they  shall 
think  expedient." 

Sect.  47.  "  Provided  also,  that  the  probate  or  letters  of  admin- 
Sect  47.  istration  so  to  be  stamped  on  credit  as  aforesaid  shall  be 
tett*re*o?'^  deposited  with  the  said  commissioners  of  stamps,  and 
adminis-  shall  not  be  delivered  up  to  the  executor  or  administra- 
stamped  on  tor  Until  payment  of  the  duty,  together  with  such  inter- 
be  depo^  ^st  as  aforesaid,  if  any  shall  become  due  ;  but  the  same 
thifcom-  shall  nevertheless  be  produced  in  evidence  by  some  offi- 
missioners.  eer  of  the  commissioner  of  stamps,  at  the  expense  of  the 
executor  or  administrator,  as  occasion  shall  require." 

*  Sect.  48.  "  The  duty  for  which  credit  shall  be  given  as  afore- 
Sect.  48.  said  shall  be  a  debt  to  his  majesty,  his  heirs  or  succes- 
which  ^^  sors,  from  the  personal  estate  of  the  deceased,  and  shall 
brgivento  ^  P^^^  ^°  preference  to  and  before  any  other  debt  what- 
to  the***'  soever  due  from  the  same  estate ;  and  if  any  executor  or 
crown.  administrator  of  the  estate  of  the  deceased  shall  pay  any 
other  debt  in  preference  thereto,  he  or  she  shall  not  only  be 
charged  with  and  be  liable  to  pay  the  duty  out  of  his  or  her  own 
estate,  but  shall  also  forfeit  the  sum  of  five  hundred  pounds." 

Sect.  49.  "  If  before  payment  of  the  duty  for  which  credit  shall 
g^  .  be  given  in  any  such  case  as  aforesaid,  it  shall  become 
Provisions  necessary  to  take  out  letters  of  administration  de  bonis 
of  letters  non  of  the  deceased,  it  shall  also  be  lawful  for  the  said 
utration"'  Commissioners  to  cause  such  letters  of  administi'ation  de 
Sif^ken  *^^*'*  ^^^  ^  ^^  d"ly  stamped  with  the  particular  stamp 
out  before    provided  to  be  used  on  letters  of  administration  of  that 

payment  of    ^  i.     i        i  . 

the  duty      kind,  for  denoting  the  payment  of  the  duty  in  respect 

credit  shall  of  the  effects  of  the  deceased,  on  some  prior  probate  or 

^^*^^'     letters  of  administration  of  the  same  effects,  in  such 
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and  the  same  manner  as  if  the  duty  had  been  actually  paid,  upon 
haying  the  letters  of  administration  de  bonis  non  deposited  with 
the  said  commissioners,  and  upon  having  such  further  security  for 
the  payment  of  the  duty  as  they  shall  think  expedient ;  and  such 
letters  of  administration  shall  be  as  valid  and  available  as  if  the 
duty  for  which  credit  shall  be  given  has  been  paid." 

It  has  been  decided  that  this  section  authorizes  the  commission- 
ers of  stamps  to  stamp  letters  of  administration  de  bonis  non  on 
security  given,  and  without  payment  of  the  duty,  as  well  in  cases 
where  too  low  a  duty  has  been  paid  on  the  original  letters  of  ad- 
ministration, as  when  such  letters  of  administration  have  been 
originally  stamped  on  credit,  (d^ 

By  sect.  50  it  is  further  enacted,  in  regard  to  probate  of  wills 

and  letters  of  administration,  ^^  That  where  any  part  of   „ 
-  ,  1.,,,  ,  ,*.   Sect 60. 

the  personal  estate  which  the  deceased  was  possessed  of  Directions 

or  entitled  to  shall  be  alleged  to  have  been  trust  prop-  affidawts^^ 
erty,  *  if  the  person  or  persons  who  shall  be  required  to   tore  *&^°" 
make  any  affidavit  or  affirmation  relating  thereto,  con-  "^**L°£^ 
f ormably  to  the  provisions  of  the  said  act  of  the  forty-  }«nd,  re- 
eighth  year  of  his  majesty's  reign,  (e)  shall  reside  out  of  trust  prop- 
England,  such  affidavit  or  affirmation  shall  and  may  be  ^^  ^' 
made  before  any  person  duly  commissioned  to  take  affidavits  by 
the  court  of  session  or  court  of  exchequer  in  Scotland,  or  before 
one  of  his  majesty's  justices  of  the  peace  in  Scotland,  or  before  a 
master  in  chancery,  ordinary  or  extraordinary  in  Ireland,  or  before 
any  judge  or  civil  magistrate  of  any  other  country  or  place  where 
the  party  or  parties  shall  happen  to  reside ;  and  every  such  affi- 
davit or  affirmation  shall  be  as  effectual  as  if  the  same  bad  been 
made  before  a  master  in  chancery  in  England,  pursuant  to  the 
directions  of  the  said  last  mentioned  act." 

Sect.  51.  "  Provided  always,  that  where  it  shall  be  proved  by 
oath  or  proper  vouchers,  to  the  satisfaction  of  the  said  sect.  6i. 
commissioners  of  stamps,  that  an  executor  or  administra-  ^^^  °' 
tor  had  paid  debts  due  and  owing  from  the  deceased,  and  ?"^^» 
payable  by  law  out  of  his  or  her  personal  or  movable   made  in 
estate,  to  such  an  amount  as,  being  deducted  from  the  deilts^  if 
amount  or  value  of  the  estate  and  effects  of  the  deceased,  three    "* 
for  or  in  respect  of  which  a  probate  or  letters  of  admin-  ^®"'- 
istration,  or  a  compensation  of  a  testament,  testamentary  or  dative, 

{d)  Doe  V,  Wood,  2  B.  &  Aid.  724.  (e)  See  jK»f,  609,  610,  611. 
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shall  have  been  granted,  after  the  thirty-first  day  of  August,  1815, 
or  "which  shall  be  included  in  any  inventory  exhibited  and  recorded 
in  a  commissary  court  in  Scotland  as  the  law  requires,  after  that 
day,  shall  reduce  the  same  to  a  sum,  which,  if  it  had  been  the 
whole  gross  amount  or  value  of  such  estate  and  effects,  would  have 
occasioned  a  less  stamp  duty  to  be  paid  on  such  probate  or  letters 
of  administration,  or  confirmation  or  inventory,  than  shall  have 
been  actually  paid  thereon  under  and  by  virtue  of  this  act,  it  shall 
be  lawful  for  the  said  commissioners  to  return  the  difference,  pro- 
vided the  same  shall  be  claimed  within  three  years  after  the  date 
*  of  such  probate  or  letters  of  administration  or  confirmation,  or  the 
recording  of  such  confirmation  as  aforesaid ;  but  where  by  reason 
of  any  proceeding  at  law  or  in  equity,  the  debts  due  from  the  de- 
ceased shall  not  have  been  ascertained  and  paid,  or  the  effects  of 
the  deceased  shall  not  have  been  recovered  and  made  available, 
and  in  consequence  thereof  the  executor  or  administrator  shall  be 
prevented  from  claiming  such  return  of  duty  as  aforesaid  within 
the  said  term  of  three  years,  it  shall  be  lawful  for  the  commission- 
ers of  the  treasury  to  allow  such  further  time  for  making  the  claim 
as  may  appear  to  them  to  be  reasonable  under  the  circumstances 
of  the  case." 

By  stat.  5  &  6  Vict.  c.  79,  s.  23,  after  reciting  that  by  the  stat. 

6&6Vict  ^^  ^®^*  ^'  ^*  ■'•^^»  "the  commissioners  of  the  treasury 
c.  79,  B.  23.  gj-e  authorized  to  allow  time  for  making  claims  for  a 
return  of  stamp  duty  paid  upon  probates  of  wills  and  letters  of 
administration,  in  cases  where  an  executor  or  administrator  hath 
paid  debts  out  of  the  personal  or  movable  estate  of  any  deceased 
person,  and  it  is  expedient  to  authorize  the  commissioners  of 
stamps  and  taxes  to  allow  time  for  making  such  claims ; "  it  is 
enacted,  "That  where  it  shall  be  proved  by  oath  and  proper 
vouchers,  to  the  satisfaction  of  the  said  commissioners  of  stamps 
and  taxes,  that  an  executor  or  administrator  hath  paid  debts  due 
and  owing  from  the  deceased,  and  payable  by  law  out  of  his  or 
her  personal  or  movable  estate,  (/)  to  such  an  amount  as,  being 
deducted  (gr)  *from  the  amount  or  value  of  the  estate  and  effects 

(/)  These  words  mean  ench  debts  as  his  will  for  their  payment    Fercival  v. 

of  themselves  and  in  their  own  nature  The  Queen,  3  H.  &  C  217. 

and  character  are  payable  out  of  the  per-  {g)  It  was  held  in  the  coDstmction  of 

sonal  estate,  and  have  no  relation  to  any  this  enactment,  that  if  two  probates  wen 

provision  which  a  testator  may  make  in  taken  out,  the  one  in  the  province  of  Can- 
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of  the  deceased  for  or  in  respect  of  which  a  probate  or  letters  of 
administration  shall  have  been  granted  in  England  after  the  thirty- 
first  day  of  August,  1815,  or  which  shall  be  included  in  any  inven- 
tory duly  exhibited  and  recorded  after  that  day  in  a  commissary 
court  in  Scotland,  shall  reduce  the  same  to  a  sum  which,  if  it  had 
been  the  whole  gross  amount  or  value  of  such  estate  or  effects, 
would  have  occasioned  a  less  stamp  duty  to  be  paid  on  such  pro- 
bate, or  letters  of  administration  or  inventory,  than  shall  have  been 
actually  paid  thereon,  it  shall  be  lawful  for  the  said  commissioners 
of  stamps  and  taxes,  and  they  are  hereby  required,  to  return  the 
difference,  provided  the  same  shall  be  claimed  within  three  years 
after  the  date  of  such  probate  or  letters  of  administration,  or  the 
recording  of  such  inventory  as  aforesaid ;  but  where,  by  reason  of 
any  proceeding  at  law  or  equity,  the  debts  due  from  the  deceased 
shall  not  have  been  ascertained  and  paid,  or  the  effects  of  the  de- 
ceased shall  not  have  been  recovered  and  made  available,  and  in 
consequence  thereof  the  executor  or  administrator  shall.be  pre- 
vented from  claiming  such  return  of  duty  as  aforesaid,  within  the 
said  term  of  three  years,  it  shall  be  lawful  for  the  said  commis- 
sioners of  stamps  and  taxes  to  allow  such  further  time  for  mak- 
ing the  claim  as  may  appear  to  them  to  be  reasonable  under  the 
circumstances  of  the  case." 

By  Stat.  24  &  25  Vict.  c.  92,  s.  3,  no  return  of  duty  "  shall  be 
made  or  allowed  in  respect  of  any  voluntary  debt  due   stat.  24  & 
from  any  person  dying  after  June  28,  1861,  which  shall  «.  92)^  8. 
be  expressed  to  be  payable  on  the  death  of  such  person,   Jf*j|^,y™ 
or  payable  under  anv  instrument  which  shall  not  have  aspect  of 

1  ,  I.      1  voluntary 

been   bond  fide  delivered   to  the   donee  thereof  three  debts, 
months  before  the  death  of  such  person." 

*  Besides  these  enactments,  it  is  provided  by  statute  55  Geo.  8, 
c.  184,  s.  8,  ^^That  all  the  powers,  provisions,  clauses,  55  Geo.  a,  c 
regulations  and  directions,  fines,  forfeitures,  pains  and   powon ' 

terbary,  in  respect  of  assets  there,  and  amount  of  the  debts,  and  then  estimate 
the  other  in  the  prorince  of  York,  in  re-  the  duty  pajable  on  the  remainder,  and 
spect  of  assets  there,  and  separate  duties  demand  back  the  differeace  between  such 
paid  on  each  probate,  and  the  executors  duty  and  the  aggregate  of  the  sum  paid 
afterwards  pay  debts  indiscriminately  out  on  the  two  probates.  R.  v.  Commission- 
of  the  whole  personalty,  they  were  not  en-  ers  of  Stamps,  9  Q.  B.  637.  Assets  situ- 
titled  to  add  together  the  amount  in  re-  ate  abroad  are  not  to  be  taken  into  the 
spcct  of  which  the  two  probate  duties  account  Q.  B.  Feb.  1849;  IS  Jurist, 
were  paid,  deduct  from  the  gross  sum  the  634. 
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S°n8*of^'  P®°*^*^®s,  contained  in  and  imposed  by  the  several  acts 
former  acts  of  parliament  relating  to  the  duties  hereby  repealed, 
to  this  act  and  the  several  acts  of  parliament  relating  to  any  prior 
duties  of  the  same  kind  or  description,  shall  be  of  full  force  and 
effect  with  respect  to  the  duties  hereby  granted,  and  to  the 
vellum,  parchment  and  paper,  instruments,  matters  and  things 
charged  or  chargeable  therewith,  as  far  as  the  same  are  or  shall 
be  applicable,  in  all  cases  not  hereby  expressly  provided  for,  and 
shall  be  observed,  applied,  enforced,  and  put  in  execution,  for  the 
raising,  levying,  collecting,  and  securing  of  the  said  duties  hereby 
granted  and  otherwise  relating  thereto,  so  far  as  the  same  shall 
not  be  supei*seded  by,  and  shall  be  consistent  with,  the  express 
provision  of  this  act,  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  the  same  had  been  herein  repeated  and  specially 
enacted  with  reference  to  the  said  duties  hereby  granted." 

It  is  therefore  necessary  to  recur  to  some  of  the  provisions  of 
the  earlier  statutes. 

By  Stat.  48  Geo.  3,  c.  149,  s.  35,  it  is  enacted  that  "  The  pro- 
48  Geo.  8,  bate  of  the  will  of  any  person  deceased,  or  the  letters  of 
Probates  of  administration  of  the  effects  of  any  person  deceased,  &c. 
letters  of  *^'  ®^^^^  ^®  deemed  and  taken  to  be  valid  and  availa- 
adminis-      ble  bv  the  executors  and  administrators  of  the  deceased, 

tration  "^  .  .  , 

valid  as  to  for  recovering,  transferring,  or  assigning  any  debt  or 

e™,  ai-*^^  debts,  or  other  personal   estate  or  effects,  whereof  or 

^„f      ®  whereto  the  deceased  was  possessed  or  entitled,  either 

^t'cov-^  wholly  or  partially,  as  a  trustee,  notwithstanding  the 

cred  by  amount  or  value  of  such  debt  or  debts,  or  other  personal 

the  stamp  i  i.  i 

duty.  estate  or  effects,  or  the  amount  or  value  of  so  much 

thereof,  or  such  interest  therein,  as  was  trust  property  in  the  de- 
ceased (as  the  case  may  be)  shall  not  be  included  in  the  amount 
or  value  of  the  estate  in  respect  of  which  the  stamp  duty  was  paid 
on  such  probate  or  letters  of  administration." 

*  And  by  s.  36  of  the  same  statute,  it  is  provided,  that  where 
Where  ex-  the  executors  or  administrators  of  any  person  deceased 
&cl  allege,  shall  be  desirous  of  transferring,  or  of  receiving  the  div- 
moperty  idends  of  any  share  standing  in  the  name  of  the  deceased, 
^*th^^^-^  of  and  in  any  government  or  parliamentary  stocks  or 
ceased,  as     funds,  transferable  at  the  bank  of  England,  or  of  and  in 

a  tnistcc  a 

special  aflS-  the  stock  and  funds  of  the  Grovemor  and  Company  of  the 
ttoeof        Bank  of  England,  or  of  and  in  the  stock  and  funds  of  any 
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re- 


other  company,  corporation,  or  society  whatever,  passing  ™ay  ^^ 
by  transfer  in  the  books  of  such  company,  corporation,  uie  several 
&c,  under  any  such  probate  or  letters  of  administration,  specified. 
and  shall  allege  that  the  deceased  was  possessed  thereof  or  enti- 
tled thereto,  either  wholly  or  partially,  as  a  trustee;  the  bank 
and  any  other  corporation,  &c.  or  their  officers  may,  for  their 
indemnity,  require  an  affidavit  (A)  or  affirmation  of  the  fact,  as 
in  s.  37  is  mentioned,  if  it  shall  not  otherwise  appear,  and  there- 
upon may  permit  such  executors  or  administrators  to  transfer  the 
stock  or  fund  in  question,  and  receive  the  dividends  thereof, 
without  regard  to  the  stamp  duty  on  the  probate  or  letters.  And 
where  the  executors  or  administrators  of  any  person  deceased  shall 
have  occasion  to  recover  any  debt,  or  other  personal  estate  due  to 
the  deceased,  and  shall  allege  that  he  was  possessed  thereof,  or 
entitled  thereto,  either  wholly  or  partially,  as  a  trustee  ;  the  per- 
son liable  to  pay  such  debt  may  require  a  like  affidavit  as  afore- 
said, and  thereupon  make  over  such  debt  or  effects  to  such  exec- 
utors, &c.  regardless  of  such  stamp  duty  as  aforesaid  ;  and  where 
the  executors,  &c.  of  any  person  deceased  shall  have  occasion  to 
assign  or  transfer  any  debts  due  to  the  deceased,  or  any  chattels 
real,  or  other  personal  estate,  whereof  or  whereto  the  deceased 
was  possessed  or  entitled,  and  shall  allege  that  the  same  were  due 
to,  or  vested  in  him,  either  wholly  or  partially,  as  a  trustee,  the 
person  to  whom  or  for  whose  use  such  debts,  chattels  real,  &c. 
shall  be  proposed  to  be  assigned,  may  require  such  affidavit  as 
aforesaid,  and  thereupon  *  accept  such  assignment  or  transfer,  re- 
gardless of  such  stamp  duty  as  aforesaid. 

And  by  sect.  87  of  the  same  statute,  upon  any  requisition  as  in 
sect.  36,  such  executors  or  administrators,  or  some  per-  pi^rticuUw 
son  to  whom  the  fact  shall  be  known,  shall  make  a  ?<>*>«  ***ted 
special  affidavit  or  affirmation  of  the  facts,  stating  the   affidavits 

bv  execu~ 

property  in  question  and  that  the  deceased  had  not  any  tors,  &c. 
beneficial  interest  in  the  same,  or  no  other  than  shall  be  trusT^prop- 
therein  set  forth,  but  was  possessed  of  or  entitled  thereto,  ^^^' 
wholly  or  in  part,  in  trust  for  some  other  person,  whose  name  or 
other  description  shall  be  specified,  or  for  such  purposes  as  shall 
be  therein  specified,  and  that  the  beneficial  interest  of  the  deceased, 
if  any,  in  the  property  in  question,  does  not  exceed  a  certain  value, 
also  therein  specified,  according  to  the  best  estimate  that  can  be 

(A)  See  ante,  606. 
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made  thereof,  if  reversionary  or  contingent ;  and  that  the  value  of 
the  estate  for  which  the  stamp  duty  was  paid  on  the  prohate  or 
letters  is  sufficient  to  cover  all  such  beneficial  interest,  as  well  as 
the  rest  of  such  personal  estate  of  the  deceased,  and  for  which 
such  probate  or  letters  have  been  granted,  as  far  as  the  same  has 
come  to  the  knowledge  of  such  executors  or  administrators ;  and 
where  such  affidavit  or  affirmation  is  made  by  any  other  person 
than  the  executors  or  administrators  of  the  deceased,  they  also 
shall  make  an  affidavit  or  affirmation  that  the  same  is  true,  to  the 
best  of  their  knowledge,  and  that  the  property  in  question  is  in- 
tended to  be  applied  accordingly ;  which  affidavits  or  affirmations 
shall  be  sworn  before  a  master  in  chancery,  and  shall  be  deliv- 
ered to  the  party  requiring  the  same,  and  be  sufficient  indemnity 
to  them ;  and  if  any  person  making  such  affidavit  or  affirmation 
shall  knowingly  and  wilfully  make  a  false  oath  or  affirmation  of 
the  matters  therein  contained,  such  persons  shall,  on  conviction, 
be  liable  to  the  pains  inflicted  on  persons  guilty  of  perjury. 

By  Stat.  39  &  40  Geo.  8,  c.  72,  s.  16,  where  due  proof  on  oath 
89&40  is  made  to  the  commissioners  of  stamps  (which  oath 
72.**  (5om-  o"®  o^  such  commissioners  may  administer),  that  any 
S' stamps  ^^^^  ^^'  through  inadvertence,  been  proved,  or  that  any 
may  cancel   letters  *  of  administration  have  been  taken  out  on  the 

useless  pro-  . 

bates  ol  same  property,  m  more  than  one  ecclesiastical  or  prerog- 
letters  of  ative  court,  or  more  than  once  in  any  such  ecclesiastical 
teaUon',"'  court,  and  by  reason  thereof  more  than  one  stiimp  duty 
rodi*^*^^  has  been  paid,  such  commissioners  may,  on  delivery  to 
stamps.  them  of  the  useless  probate  or  letters,  to  be  cancelled, 
and  on  production  of  the  valid  probate  or  letters  granted  on  any 
such  will  or.  property,  cancel  the  useless  probate,  &c.  and  stamp 
any  vellum,  &c.  with  stamps  of  the  hke  denomination  and  value 
as  those  cancelled,  without  taking  any  money  for  the  same. 

By  Stat.  41  Geo.  3,  c.  86,  s.  3,  after  reciting  that  "  it  is  expe- 
dient that  the  duties  payable  in  respect  of  probates  or 
c.  86,  s.  3.  letters  of  administration  should  not  be  paid  more  than 
the  double  oncc  ou  the  Same  estate  ; "  it  is  enacted,  ^'  that  it  shall 
SutiTs^tiw  ^^  lawful  for  the  said  commissioners  of  stamps,  and  they 
fice"Uii"  ^^®  hereby  authorized  and  required  to  provide  a  stamp 
provide  a     or  mark  distinffuishable  from  all  other  stamps  or  marks 

stamp  for  i.i.  i     •        p         ^ 

marking      used  in  relation  to  any  stamp  duties,  for  the  purpose  of 

probates  of      ,  .  ^  .  •  ^       n  ■  j. 

wills  or  let-  Stamping  or  marking  any  piece  of  vellum,  parchment,  or 
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paper,  whereon  any  probate  of  any  will  or  letters  of  ad-  ^F".®*  ■^* 

ministration  shall  be  engrossed,  printed,  or  written,  in  tion,  reiat- 

relation  to  any  estate  in  respect  whereof  any  probate  or  'Xt^J 

letters  of  administration  shall  have  been  before  taken  wh^of 

out,  and  the  full  amount  of  the  duties  payable  thereon,  5afea^*^c. 

by  any  act  or  acts  of  parliament  then  in  force,  according  ai^an  have 

to  the  full  value  of  such  estate,  shall  have  been  duly  taken  out, 

'  t         1    f     t  1  <■•  1  *  and  the 

paid  and  discharged ;  and  m  every  case  where  any  pro-  duties 
bate  or  probates,  or  letters  of  administration,  shall  have  bie"dG^^*' 
been  taken  out,  duly  stamped  according  to  the  full  value  <^^*'fi«^- 
of  the  estate  in  respect  whereof  the  same  shall  have  been  granted, 
then  and  in  such  case  any  further  or  other  probate  or  lettera  of 
administration  as  aforesaid,  which  shall  be  at  any  time  thereafter 
applied  for  or  in  respect  of  such  estate,  shall  and  may  be  issued 
and  granted  upon  any  piece  of  vellum,  parchment,  or  paper, 
stamped  or  marked  with  the  stamp  or  mark  provided  by  the  said 
commissioners  by  virtue  of  this  act  for  such  other  probates  or  letters 
of  administration  as  aforesaid ;  and  every  *  such  other  probate  or 
letters  of  administration,  which  shall  be  duly  stamped  or  marked 
with  such  stamp  or  mark  as  last  aforesaid,  shall  be  as  available  in 
the  law,  and  of  the  like  force  and  effect  in  all  respects  whatever, 
as  if  the  vellum,  parchment,  or  paper  whereon  the  same  shall  be 
engrossed,  printed,  or  written,  had  been  duly  stamped  with  the 
stamp  or  mark,  denoting  the  full  amount  of  the  duties  payable  in 
respect  of  the  probate  or  letters  of  administration  taken  out  on 
the  full  value  of  such  estate ;  anything  in  any  act  or  acts,  or  this 
act,  before' contained,  to  the  contrary  thereof  in  any  wise  notwith- 
standing." (i) 

By  stat.  28  &  29  Vict,  c,  104,  s.  57,  "  If  any  person  takes  pos- 
session of,  and  in  any  manner  administers  any  part  of  20  &  29 
the  personal  estate  of  any  person  deceased,  without  ob-  yjf^'^^'gy 
taining  probate  of  his  will  or  letters  of  administration  of   Summary 
his  estate  within  six  months  after  his  decease,  or  within   Fngs  for 
two  months  after  the  termination  of  any  suit  or  dispute  probate  ^ 
respecting  the  will  or  the  right  to  letters  of  administra-  ^"^*®'- 
tion,  if  there  is  any  such  suit  or  dispute  that  is  not  ended  within 
four  months  after  the  death,  the  commissioners  of  inland  revenue 
may  sue  out  of  the  court  of  exchequer  a  writ  of  summons  com- 
manding the  person  so  taking  possession  and  administering  as 

(<)  See,  also,  stat.  5  &  6  Vict  c  82,  s.  36. 
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aforesaid  to  deliver  to  the  commissioner  an  account  of  the  estate 
of  the  deceased  and  of  its  value,  and  to  pay  such  duty  as  would 
have  been  payable  if  probate  or  administration  had  been  obtained, 
and  the  costs  of  the  proceedings,  or  to  show  cause  to  the  contrary ; 
and,  on  cause  being  shown,  such  order  shall  be  made  as  seems  just, 
and  any  such  proceedings  shall  be  a  waiver  of  all  penalties  in- 
curred in  the  premises  by  such  person  as  aforesaid." 

By  sects.  58,  59,  and  60,  the  court  may  refer  the  matter  to  the 
proper  officer  to  report  thereon,  and  may  order  a  special  case,  or 
direct  an  issue  to  be  tried  by  a  jury,  and  error  may  be  brought  on 
the  judgment  of  the  court  on  a  special  case,  &c.  to  the  exchequer 
chamber,  and  thence  to  the  house  of  lords. 

*  A  very  important  regulation,  as  to  the  consequences  of  not 
Probate,      obtaining  the  requisite  stamp,  which  was  contained  in  the 

occ  not 

properly  former  stamp  acts,  and  reenacted  by  section  8  of  the 

cjmnot  be  ^***-  ^^  ^reo.  3,  c.  184,  is  that  no  instrument  not  properly 

evidence-  stamped  shall  be  given  in  evidence.  (/)     Hence,  where 

the  stamp  ^^  cxecutor  or  administrator  brings  an  action,  in  which 

Se  daim*'  ^*  ^®  neccssary  for  him,  at  the  trial,  to  prove  his  represen- 

on  which  tative  character,  if  his  case  shows  that  he  sues  for  a 

the  action  i  i  •  :■  i        i  #  i  • 

is  brought  greater  value  than  is  covered  by  the  stamp  of  his  pro- 
bate or  letters  of  administration,  he  cannot  recover ;  for  the  in- 
strument, not  being  properly  stamped,  cannot  be  given  in  evi- 
dence ;  and  he  is  therefore  excluded  from  the  only  means  of  show- 
ing the  fact  of  his  being  executor  or  administrator,  (k)  Nor  will 
it  make  any  difference,  that  he  is  suing  for  a  doubtful  claim.  (J) 
Again,  in  a  suit  in  equity,  it  should  seem  that  a  party  suing  as 
executor  or  administrator  cannot  sustain  proceedings  to  recover 
a  larger  sum  than  that  upon  which  the  probate  duty  is  calcu- 
lated, (ni) 

But  the  grant  is  not  void  by  reason  of  an  original  defect  of 
stamp ;  and  therefore  a  commission  of  bankrupt  may  be  supported 

(j)  3  Taant.  116.    The  old  statute  of  905;  patl,  616.    See  infra,  pt.  v.  bk.  i- 

9  &  10  W.  3,  c.  25,  8.  19,  first  contains  ch.  i. 

the  clause  enacting  this  prohibition,  and        (m)  Jones    v,  Howells,   2    Hare,  342. 

it  has  been  continued  through  all  the  sue-  Where  A.  claimed  a  fund  in  court,  as  his 

ceeding  acts.    lb.    The  first  act  relating  Other's  administrator,  but  the  letters  of 

to  probate  dnty  is  the  stat.  5  W.  &  M.  c  administration  were  not  stamped  to  a  so^ 

21,  s.  3.  ficient  amount,  the  conrt  refused  to  grant 

{k)  Hunt  V.  Stevens,  3  Taunt.  113.  him  a  stop  order,  until  he  had  procured 

(/)  lb. ;  Carr  v.  Roberts,  2  B.  &  Ad.  the    letters    to   be  sufficiently  stamped. 

Christian  v.  Devereuz.  12  Sim.  264. 
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on  a  debt  due  to  the  petitioning  creditor  in  the  charac-  Grant  not 
ter  of  executor,  although  he  has  not  obtained  a  probate  reason^of 
on  a  sufficient  stamp  at  the  time  when  the  commission  Sefect?"*^ 
issues,  if  he  afterwards  procures  the  proper  stamp  to  8t*"»p8. 
be  affixed  to  the  probate,  (n) 

So  where  letters  of  administration  had  been  stamped  *  under  the 
41st  sect,  of  55  Geo.  3,  c.  184  (a)  (the  trial  of  the  cause  having 
been  adjourned,  in  order  to  enable  the  plaintiff  to  take  advantage 
of  that  enactment),  it  was  held  that  the  defendant  could  not  ob- 
ject that  they  had  not  been  stamped  within  six  months  after 
the  discovery  of  the  mistake,  so  that  a  penalty  had  been  in- 
curred under  the  48d  section,  (/?)  and  the  penalty  had  not  been 
paid.(5r) 

The  executor  or  administrator,  it  should  seem,  is  Construe- 
bound  to  take  out  the  grant  to  the  extent  of  the  sum  he  foregoing 
expects  to  receive,  (r)  sututea: 

In  the  case  of  Moses  v»  Grafter,  (»)  Lord  Tenterden  to  what 
held  that  desperate  and  doubtful  debts  need  not  be  in-  ^nt" 
eluded  in  the  amount  for  which  the  probate  duty  is  paid;   jJJkeiM)ut: 
and  that  the  executor  has  a  right  to  exercise  his  judg-  ^  ^  ^^j^^ 
ment  fairly  and  bond  fide^  whether  a  debt  is  doubtful  or  ^^^.**®" 
bad. 

In  Swabey  v»  Swabey,  (t)  on  the  death  of  a  mortgagor,  his 
daughter  became  entitled,  as  his  heir,  to  the  equity  of  mortgAge 
redemption  of  an  estate  which  he  had  mortgaged  to  the  debt  be- 

*^  ,  ,  ®^^  longing  to 

trustees  of  his  own  marriage  settlement,  and  under  that  the  owner 
settlement  she  also  became  entitled,  as  cestui  que  trusty  mortgaged 
to  the  mortgage  money.  The  trustees  then  conveyed  the  ®*^^' 
estate  to  her,  subject  expressly  to  the  equity  of  redemption,  and 
did  not  release  her  father's  covenant  for  the  repayment  of  the 
money.  Afterwards  she  granted  an  annuity,  and  as  a  security  for 
it,  conveyed  the  estate  and  assigned  the  money  to  a  trustee  for  the 
annuitant.  By  her  will  she  devised  the  estate,  but  did  not  dis- 
pose of  her  personal  estate  ;  and  Sir  L.  Shadwell  held,  that  though, 
as  between  her  devisee  and  her  next  of  kin,  the  latter  had  no  claim 
to  the  stock,  yet  she  was,  when  she  died,  cestui  que  trust  of  her 

(n)  Rogers  v,  James,  7  Taunt.  147  ;  S.  (q)  Lacj  o.  Rhys,  4  B.  &  S.  873. 

C.  2  Marsh.  425.  (r)  Butler  v.  BuUer,  2  PhUlim.  39. 

(o)  Ante,  601.  («)  4  C.  &  P.  524. 

{p)  Ante,  602.  {t)  15  Sim.  502. 
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father's  covenant  for  repayment ;  and  that,  therefore,  the  debt  re- 
mained, and  probate  as  well  as  legacy  duty  was  payable  on  it. 

If  there  were  personal  estates  in  both  the  provinces  of  *  York 
goods  in  and  Canterbury,  and  a  probate  was  taken  in  the  province 
inces:  of  York  Only,  the  duty  was  paid  upon  the  property  in 

that  province  only,  and  it  was  not  paid  upon  the  other  property, 
until  a  probate  had  been  taken  in  the  province  of  Canterbury,  (m) 

The  stamp  must  be  of  a  sufficient  amount  to  cover  the  value  of 
the  stamp  the  assets  as  it  stood,  not  merely  at  the  time  of  the  death 
an  amount  of  the  deceased,  but  also  at  the  date  of  the  grant  of  ad- 
Scotef  ministration.  Thus,  in  a  modern  case,  A.  being  pos- 
thc  vaiu«     sessed   of  a  term  of  years  in  a  house  and  land,  died 

as  It  stood  •'  ' 

at  the  date    intestate  in  1828.     In  1841,  his  next  of  kin  took  out  ad- 

of  the  grant        ,    ,  ,  -ri  •i-kiii 

ofUttera.  mmistratiou  to  him.  In  the  mean  time  B.  had  been 
wrongfully  in  possession,  and  had  built  a  second  house  on  the 
demised  premises ;  and  it  was  held  that  the  stamp  on  the  letters, 
which  was  sufficient  to  cover  the  value  of  the  lease  at  the  date  of 
the  death  of  the  deceased,  but  not  the  improved  value  at  the  date 
of  the  grant  of  the  administration,  was  insufficient.  (») 

If  a  married  woman,  entitled  as  next  of  kin  to  the  estate  of  an 
Case  where  intestate,  dies  without  asserting  her  claim,  leaving  her 
husband's     husbaud  surviving,  who  also  dies  without  asserting:  his 

admmis-  ...  . 

trator  claim,  it  is  necessary  for  the  next  of  kin  of  the  husband, 

seeks  to 

enforce  a  in  order  to  enforce  the  right  of  the  wife  and  reduce  it 
diseased  "  i^^o  possession,  to  take  out  letters  of  administration  to 
^*'®*  both  husband  and  wife,  and  pay  stamp  duty  on  the  prop- 

erty for  each  grant  of  administration,  (w^ 

It  will  be  observed  that  the  schedule  of  the  statute  55  Geo.  8,  c 
What  is  ^^^^  imposes  an  ad  valorem  duty  where  the  estate  is 
trust  prop-  above  20Z.  in  value,  exclusive  of  what  the  deceased  shall 
the  ex-  have  been  possessed  of,  or  entitled  to,  as  a  trustee  and 
w  &eo?3)  ^ot  beneficially,  (a;)  In  Carr,  administratrix  of  Walker, 
^'^^-  V.  Roberts,  (y)  an  intestate  had  granted  an  annuity  to 
Ann  *  Smith,  and  afterwards  by  deed  conveyed  his  property  to  the 
defendant,  who  covenanted  to  indemnify  him  against  the  payment 

(«)  In  re  Ewin,  I  Cr.  &  Jenr.  153,  154,    H.  &  C.  457.    Affirmed  in  error,  3  H.  & 
157;  S.  P.  8.  C.  1  Tjrwh.  104,  107,  by    C.  193. 
Alexander  0.  B.  and  Bayley  B.  {w)  Attorney  General  v,  Partington,  S 

(o)  Doe  V,  Evans,  10  Q.  B.  476.    See,    H.  &  C.  193. 
abo,  Attorney  General  v,  Partington,  1        (x)  Ante,  595,  596. 

(v)  2  B.  &  Ad.  905. 
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of  the  annuity.  Default  having  been  subsequently  made  in  the 
payment  during  the  intestate's  lifetime,  the  annuitant  sued  his 
administratrix,  and  recovered  judgment  for  debt  and  costs  exceed- 
ing 202. ;  the  administratrix  paid  this,  and  then  sued  the  defend- 
ant on  his  covenant  for  the  amount.  It  was  held  that  the  right 
to  recover  this  sum  was  a  part  of  the  intestate's  estate,  and  ren- 
dered the  letters  of  administration  liable  to  stamp  duty ;  and  that 
the  intestate,  if  he  had  lived,  could  not  have  been  considered,  in 
respect  of  this  sum,  as  a  mere  trustee  for  the  annuitant,  and  hav- 
ing no  beneficial  interest ;  Lord  Tenterden,  in  giving  judgment  in 
this  case,  after  stating  the  words  of  the  act,  observed,  that  this 
provision  was  made  for  the  exemption  of  mere  trustees,  as  where 
property  is  mortgaged  in  trust ;  in  which  case,  if  the  mortgagee's 
representative  were  bound  to  pay  the  whole  amount  of  the  duty, 
great  injustice  would  be  done.  Here  Walker,  the  intestate,  did 
not  stand  in  the  position  of  a  mere  trustee  ;  for  he  had  a  benefi- 
cial interest  in  the  covenant,  since  he  was  liable  in  the  first  in- 
stance to  Smith,  and  had  an  interest  in  obtaining  payment  of  her 
annuity  from  the  defendant,  to  relieve  himself. 

The  law  appears  to  be  now  settled  that,  by  the  terms  d^^tv'Sa^to  * 
of  the  act  of  parliament,  the  amount  of  the  probate  duty   {jjg'J^y 
is  to  be  refi^ulated,  not  bv  the  value  of  all  the  assets   thevoiuc 
which  an  executor  or  administrator  may  ultimately  ad-  part  of  th« 
minister  by  virtue  of  the  wills  or  letters  of  administra-  are  within 
tion,  but  by  the  value  of  8uch  part  as  are  at  the  death  dJctioTS 
of  the  deceased  within  the  jurisdiction  of  the  court  by  J^j^j^^"^ 
which  the  probate   of  administration  are  granted,  (z)        prams  th« 

Whatever  may  hj^ve  been  the  origin  of  this  jurisdic-  letters  of 
tion,  (a)  *  it  is  clear  that  it  is  a  limited  one,  and  can  be   traTion"' 
exercised  in  respect  of  those  effects  only  which  the  ordinaiy  would 
have  had  himself  to  administer  in  case  of  intestacy,  and  which 
must  therefore  be  so  situated  as  that  he  could  have  disposed  of 
them  in  pios  usus.  (&) 

These  principles  have  been  adopted  in  several  important  mod- 
em decisions  respecting  the  liability  to  probate  duty  of  ^^^  ^^.  .^ 
the  personal  property  of  the  testator,  which,  at  the  time  "ot  pay- 

(z)  Hence  it  follows  that  probate  dutj        (a)  See  antty  402. 
attaches  on  bona  notabilia  in  the  place        (6)  See  ctnte,  402  ;  [Lord  Abinger  C.  B. 

where  the  goods  happen  to  bo  situate,  in  Attorney  General  v.  Boawens,  4  M.  & 

wholly  irrespective  of  the  question  of  the  W.  191.] 
domicil  of  the  testator.     Fernandes's  Ex- 
ecutors' case,  L.  R.  5  Ch.  App.  314-317.  [^1^] 
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able  in  of  his  death,  is  in  a  foreign  country,  but  which,  after  his 
property  in   death,  is  brought  into  this  country  by  his  executor.    The 

ft  foreign  . 

country  be-  first  of  these  was  the  Attorney  General  v.  Dimond.  (c) 
a^te^tafor'  In  that  casc  the  testator  died  at  Leicester  on  or  about 
i^ii"cVun-  *^®  10*^^  ^*  ^^y»  1828,  and  on  the  28th  June,  1828,  the 
ttf^*  *h  th  ^^^^  ^^  proved  in  the  prerogative  court  of  Canterbury, 
property  be  by  the  oxccutor.  The  personal  property  of  the  testator 
into^and  was  sworn  to  be  under  the  value  of  5,000Z.,  and  a  pro- 
tered'^n  l>ate  duty  of  801.  Only  was  paid.  The  testator,  at  the 
tr^by  "he  ^^™®  ^^  ^^  death,  was  a  creditor  of  the  French  govern- 
executor:  ment,  to  the  amount  of  the  annual  sum  of  32,727  francs, 
five  per  cent,  consolidated,  inscribed  in  the  great  book  of  the  debt 
public  of  France,  called  rentes.  The  personal  property  of  the 
said  testator,  not  including  the  said  rentesj  was  under  the  value 
of  6,000Z.  After  the  death  of  the  testator,  in  July,  1828,  the  ex- 
ecutor executed  a  power  of  attorney,  authorizing  Messrs.  Mallet, 
a  French  house,  to  sell  out  the  rentes  in  question.  This  power  of 
attorney,  together  with  a  notarial  exemplified  extract  of  the  clause 
in  the  will  appointing  the  executors,  and  a  notarial  copy  of  the 
probate  act,  and  a  notarial  certificate  of  the  burial  of  Paul  Francis 
Benfield,  the  testator,  were  produced  by  Messrs.  Mallet  to  the 
bank  of  France,  and  the  said  rentes  were  thereupon  sold  by  them 
at  Paris,  under  the  said  power  of  attorney,  and  the  produce  was 
received  by  them  and  transmitted  by  bills  amounting  to  27,183Z. 
9s.  2d.  sterling,  on  account  of  the  executor,  to  Messrs.  Hammers- 
ley  &  Co.  *  bankers  of  London,  and  was  placed  by  them  to  the 
account  of  the  executor,  in  his  character  of  executor ;  and  the  said 
Messrs.  Hammersley,  by  his  order,  as  executpr,  invested  the  prod- 
uce of  the  said  bills  in  bank  three  per  cent,  annuities,  in  the 
English  funds,  in  the  names  of  himself  and  a  co-trustee  appointed 
by  him,  in  the  room  of  a  co-executor  deceased,  where  the  same 
still  continued.  The  testator,  as  well  as  the  executor,  was  at  bis 
death,  and  during  his  lifetime,  an  English  subject,  and  resident  in 
England.  The  question  for  the  opinion  of  the  court  was,  whether 
the  executor  was  bound  to  pay  a  probate  duty  on  the  amount  of 
the  produce  of  the  said  French  rentes;  and  the  barons,  after 
taking  time  to  consider,  decided  in  the  negative.  Lord  Lyndhurst 
C.  B.  in  delivering  the  judgment  of  the  court,  observed,  that,  by 
the  terms  of  the  act  of  parliament,  the  amount  of  the  duty  is 

(c)  1  Cr.  &  Jerv.  356  ;  S.  C.  I  Tyrwh.  243. 
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regulated  ly  the  value  of  the  estate  and  effects  for  or  in  respect  of 
which  the  probate  is  granted  ;  and  the  question  therefore  was,  for 
or  in  respect  of  what  estate  and  effects  was  the  probate  granted  in 
the  present  instance ;  that  it  could  not  have  been  granted  for  or 
in  respect  of  the  property  in  question,  because,  at  the  time  of  the 
death  of  the  testator,  it  was  in  a  foreign  country,  and,  conse- 
quently, out  of  the  jurisdiction  of  the  spiritual  court;  and  his 
lordship  distinguished  between  the  liability  to  probate  duty  and 
that  to  legacy  duty,  (<2)  inasmuch  as  it  is  not  the  administration 
of  assets  which  renders  the  probate  duty  payable,  but  the  local 
situation  of  the  assets  at  the  testator's  death. 

There  was,  in  effect,  an  appeal  from  this  judgment  to  the  house 
of  lords,  in  the  case  of  The  Attorney  General  v.  Hope,  (e)  where 
the  same  point  arose  with  respect  to  moneys  standing  in  the  tes- 
tator's name  in  the  public  funds  or  stock  of  the  *  United  States 
of  America,  and  debts  due  to  him  from  persons  in  that  country. 
But  their  lordships,  after  hearing  the  case  very  fully  and  ably 
argued,  recognized  and  adopted  the  decision  of  the  barons  of  the 
exchequer.  And  Lord  Chancellor  Brougham,  in  delivering  his 
opinion  to  the  house,  stated  that  he  had  made  inquiries  of  the 
judge  of  the  prerogative  court  (Sir  J.  Nicholl)  and  the  king's 
advocate  (Sir  H.  Jenner),  and  that  they  confirmed  the  view  he 
had  taken  of  the  jurisdiction  and  nature  of  the  ordinary's  office, 
viz,  that  probate  never  has  been  granted  except  for  goods,  which, 
at  the  time  of  the  death  of  the  party,  were  within  the  jurisdiction 
of  the  ordinary  who  makes  the  grant.  (/) 

These  two  cases,  in  effect,  have  decided  that  French  rentes  and 
American  stock,  which  are  part  of  the  national  debt  of  France 
and  America  respectively,  and  are  transferable  there  only,  and 
debts  due  from  persons  in  America,  are  not  assets  locally  situated 
here.  So  in  Pearse  v.  Pearse,  (^r)  the  testator,  who  was  domiciled 
in  England,  had,  in  the  hands  of  his  agents  in  India,  certain 
securities  of  the  Indian  government,  the  principal  and  interest  of 
which  were  payable  in  India,  either  in  cash,  or  by  bills  on  the 
East  India  Company,  at  the  option   of  the  creditor.      Shortly 

(d)   The  court  had   recentlj  decided  («)  I  Cr.,  M.  &.  R.  530 ;  S.C.4Tjrwh. 

that  foreign  stock,  the  property  of  a  testa-  87S ;  8  Bligh,  44  ;  2  CI.  &  Fin.  84. 

tor  idomiciled  in  this  coantrj,  is  liable  to  (/)  See,  however,  Spratt  o.  Harris,  4 

legaof  dnty.  In  re  Ewin,  1  Cr.  &  Jenr.  151 ;  Hagg.  405 ;  ante,  364. 

S.  C.  I  Tyrwh.  91  ;  infra,  pt.  in.  bk.  r.  {g)  9  Sim.  430. 
ch.  II. 
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before  his  death,  he  accepted  an  offer  made  by  the  company  to 
have  his  notes  converted  into  stock,  to  be  registered  in  England, 
and  to  be  salable  and  transferable  there.  The  conversion  was 
not  completed  at  the  testator's  death,  nor  until  after  his  will  had 
been  proved  in  England ;  but  ultimately  the  stock  was  transferred 
to  his  executors.  And  Sir  L.  Shadwell  held,  on  the  authority  of 
the  Attorney  General  v,  Hope,  that  no  probate  duty  was  payable 
in  respect  eijbher  of  the  notes  or  the  stock. 

In  the  Attorney  General  v.  Higgins,  (A)  it  was  held  that  the 
crown  could  claim  duty,  payable  in  Scotland,  under  the  *  stat.  48 
Geo.  3,  c.  149,  s.  88,  in  respect  of  shares  in  certain  public  com- 
panies in  Scotland,  which  belonged  to  a  testator  who  was  domiciled 
in  England  and  whose  will  had  been  proved  there  and  the  duty 
duly  paid  thereon.  This  case  proceeded  on  the  ground  that  the 
shares  were  assets  in  Scotland  and  not  in  England. 

And  in  the  Attorney  General  v.  Bouwens,  (i)  the  barons  of  the 
probate  exchequer  held  that  probate  duty  was  payable  upon  the 
duty  on  value  of  Russiau,  Danish,  and  Dutch  government  bonds, 
foreign        which  were  the  property  of  the  testatrix,  and  were,  at  the 

state  •  XXV 

time  of  her  death,  in  the  province  of  Canterbury.  The 
question  was  raised  upon  a  special  verdict,  which  gave  a  descrip- 
tion of  the  instruments,  and  found  that  they  were  marketable  se- 
curities within  this  kingdom,  transferred  by  delivery  only,  and  that 
it  never  had  been  neccessary  to  do  any  act  whatever  out  of  the 
kingdom  of  England,  in  order  to  make  a  transfer  of  any  of  the 
said  bonds  valid.  And  the  barons  held  that  these  securities  were 
to  be  considered  as  assets  locally  situate  within  the  province  of 
Canterbury  at  the  time  of  the  testator's  death,  and  were,  therefore, 
liable  to  the  duty.  Their  lordships,  at  the  same  time,  expressed 
their  opinion  that  no  ordinary  in  England  could  perform  any  act 
of  administration  within  his  diocese,  with  respect  to  debts  due 
from  persons  resident  abroad,  or  with  respect  to  shares  or  interests 
in  foreign  funds  payable  abroad  and  incapable  of  being  transf eiTed 
here,  and  therefore  that  no  duty  would  be  payable  on  the  probate 
or  letters  of  administration  in  respect  of  such  effects.  But  that, 
on  the  other  hand,  it  was  clear  that  the  ordinary  could  administer 
all  chattels  within  his  jurisdiction :  and  if  an  instrument  was  cre- 
ated of  a  chattel  nature,  capable  of  being  transferred  by  acts  done 
here  and  sold  for  money  here,  there  was  no  reason  why  the  ordi- 

(A)  2  H.  &  K.  339.  (0  4  M.  a»  W.  171. 
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oary  or  his  appointee  should  not  administer  that  species  of  prop- 
erty. That  such  an  instrument  was  in  effect  a  salable  chattel, 
and  followed  the  nature  of  other  *  chattels  as  to  the  jurisdiction  to 
grant  probate.  Here  were  valuable  instruments  in  England,  the 
subjects  of  ordinary  sale ;  the  debtors  by  virtue  of  such  instru- 
ments, if  there  were  any,  resident  abroad,  out  of  the  jurisdiction 
of  any  ordinary,  and,  consequently,  there  being  no  fear  of  conflict- 
ing rights  between  the  jurisdictions  who  were  to  grant  probate,  (y) 
These  principles-  were  also  recognized  and  acted  on  by  Lord 
Langdale  M.  R.  in  Matson  v.  Swift,  (A;)  where  his  lord-  the  da^  k 
ship  held  that  no  probate  duty  was  payable  in  respect  abie^n' 
of  land  directed  to  be  converted  into  money.  And  the  J^^^^^ 
learned  judge  adverted  to  the  twofold  character  of  the   ^  co?- 

.  .  ...  verted  into 

probate,  which,  besides  granting  administration,  authen-  money: 
ticates  the  will,  and  is  evidence  of  the  character  of  executor ;  so 
that  the  probate  may  be  required  for  the  purpose  of  proving  the 
executor's  title  to  personal  estate,  which  may  not  be  comprised  in 
the  grant  of  administration  contained  in  the  same  probate.     This 
decision  was  relied  on  by  Wigram  V.  C.  in  Custance  v.  Brad- 
shaw,  (2)  where  his  honor  held  that  the  share  of  a  de-  nor  on  part- 
ceased  partner  in  the  freehold  and  copyhold  estates  of  the  j^  p^ 
partnership  is  not  personal  estate  for  the  purpose  of  be-  ®^7* 
ing  included  in  the  value  or  amount  in  respect  of  which  probate 
duty  is  payable. 

In  supposed  accordance  with  these  decisions,  the  case  of  the 
Attorney  General  v,  Brunning,  (m)  was  decided  by  the  ,ec«,a8to 
court  of  exchequer.     There  a  testator  having  by  a  valid   |i»epriceo' 
contract  agreed  to  sell  a  freehold  estate  for  115,0002.  and   tncted  to 
*  received  a  deposit  of  15,000Z.  in  his  lifetime,  the  con- 
tract was  specifically  performed,  and  the  remainder  of  the  purchase- 
money  paid  to  his  executor  after  his  death.     And  the  barons  held 


(j)  It  may  be  proper  to  remind  the  were  incorrect! j  called  bonds,  not  being 
readers,  that  judgment  debts  are  assets  for  ander  seal,  bnt  being  merely  certificates  of 
the  purposes  of  the   jurisdiction  of  the  the  right  of  the  holders    to   claim    the 
ordinary,  where  the  judgment  is  recorded ;  amounts  therein  specified  from   the  re- 
leases where  the  land  lies;  specialtj  debts  spectlve  gOTemments. 
where  the  instrument  happens  to  be  ;  and  {k)  S  Beav.  368. 
simple  contract  debts  where  the  debtom-  (I)  4   Hare  315.    See,  also,  In  re  De 
sides  at  the  time  of  the  testator's  death.  Lanccj,  L.  R.  5  Ezch.  lOS. 
See  ante,  289,  note  (A).    1  Sannd.  274  a,  (m)  4  H.  &  N.  95. 
note  (3).    The  instruments  in  question 

▼OL.I.                      44  [622]     [628] 
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that  probate  duty  was  not  payable  in  respect  of  any  portion  of  the 
115,0002.  as  part  of  the  personal  estate  of  the  testator. 

But  this  decision  was  reversed  by  the  house  of  lords,  (n)  who 
acted  on  the  principle  that  all  moneys  recoverable  by  the  execu- 
tors by  virtue  of  the  probate,  in  whatever  form  recovered,  whether 
through  the  agency  of  a  court  of  equity  or  of  a  court  of  law,  are 
part  of  the  estate  and  effects  of  the  testator,  and  are  liable  to  pro- 
bate duty.  And  Matson  v.  Swift  and  Custance  t;.  Bradshaw  were 
distinguished  on  the  ground  that  in  neither*  of  those  cases  was 
there  any  change  in  the  nature  of  the  property  created  by  the 
obligation  of  a  binding  contract,  and  the  property  in  question  re- 
mained real  estate  at  the  death  of  the  testator;  whereas,  in  the 
present  case  there  was  a  contract  binding  on  the  testator  and  on 
the  purchaser,  by  virtue  of  which  the  former  had  a  right  to  the 
stipulated  purchase-money  on  completing  the  purchase,  the  latter 
had  a  like  right  to  the  estate ;  so  that  in  equity  the  testator  at 
the  time  of  his  death  had  a  claim  for  115,0007.,  in  the  event  of  a 
good  title  being  made  out,  and  that  claim  devolved  on  the  execu- 
tor. (<?) 

It  was  held  by  Sir  L.  Shadwell  V.  C.  in  Palmer  v,  Whitmore,  (p) 
probate  that  where  a  party  has  a  general  power,  under  a  settle- 
exwution  n»ent,  over  a  trust  fund  of  personalty,  which  he  may 
of  general    exercise  either  by  deed  or  wiU,  and  he  elects  to  exercise 

power  by  . 

wiU.  it  by  a  testamentary  instrument,  probate  duty  must  be 

paid  *  in  respect  of  the  fund.  So  in  the  Attorney  General  v. 
Staff,  (})  Matbew  Stainton  bequeathed  certain  stock  to  trustees, 
upon  such  trusts  and  subject  to  such  powers,  &c,  as  Judith  Staff 
should  by  deed  or  will  direct  or  appoint ;  and  in  default  of  ap- 
pointment, upon  trust  to  pay  the  dividends  to  her  during  her  life, 
and  after  her  decease  to  pay  the  principal  amongst  her  children. 
After  the  testator's  death  she  executed  a  deed  according  to  the 
mode  prescribed  by  the  will ;  by  which,  after  reciting  that  she  was 

(n)  8  H.  L.  Cas*24S.    Where  a  testator  had  the  son  actaallj  tnrviTed  the  father, 

beqaeatbed  bis  personal  estate  to  his  sod,  Ezecntors  of  Perry  v,  Tbe  Qneen,  L.  R. 

who  died  in  his  father's  lifetime,  leaving  4  Ex.  27. 

issue,  who  became  entitled  to  the  bequest  (o)  See,  also,  Forbes  o.  Steven,  L.  R. 

nnder  sect  38  of  wills  act  (see  ante,  pref-  10  £q.  Cas.  178. 

ace,  p.  zviii.)|  it  was  held  that  theexecn-  (p)  5  Sim.  178. 

tors  of  the  son  were  chargeable  with  pro-  (q)  2  Cr.  &  M.  124 ;  S.  C.  4  Tyrwh. 

bate  duty  on  the  amount  of  the  bequest  in  14. 
the  same  manner  as  they  would  have  been 
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desirous  of  executing  the  power,  she  directed  the  trustees  to  trans- 
fer the  fund  to  herself  and  a  new  trustee,  upon  such  trusts  and 
subject  to  such  powers,  &c.  as  she  should  by  any  deed,  with  or 
without  power  of  revocation  and  new  appointment,  or  by  her  last 
will,  direct  and  appoint,  with  certain  limitations  over  in  default  of 
appointment,  similar  to  those  contained  in  the  will ;  in  pursuance 
of  which  deed  the  fund  was  transferred  into  the  names  of  herself 
and  the  new  trustee.  She  afterwards,  by  will,  by  virtue  and  in 
execution  of  that  power,  appointed  the  fund  to  be  transferred  to 
certain  persons,  in  trust  that  the  same  might  be  consolidated  with 
and  become  part  of  her  residuary  estate,  and  follow  the  disposi- 
tions thereof  thereinafter  mentioned.  It  was  held,  by  the  barons 
of  the  exchequer,  that  the  deed  executed  by  Judith  Staff  being  an 
exercise  of  the  power  under  the  original  will,  the  property  thereby 
became  liable  to  her  debts,  and  became  her  personal  estate,  in 
which  she  had  a  beneficial  interest,  and  consequently  was  liable  to 
the  payment  of  probate  duty,  (r)  Again,  in  Nail  t;.  Punter,  (<) 
where  a  stock  was  settled  by  deed  on  a  wife,  for  her  separate  use 
for  life,  and  with  a  power  of  appointment  by  will,  which  she  ex- 
ercised in  favor  of  her  husband,  and  appointed  him  executor.  Sir 
L.  *  Shadwell  V.  C.  held  that,  if  the  husband  claimed  the  fund  as 
his  wife^s  executor,  he  must  pay  probate  duty  on  it. 

But  in  Vandiest  v.  Fynmore,  (t)  George  Vandiest,  by  his  will, 
dated  the  12th  of  February,  1811,  devised  the  residue  of  his 
property  to  trustees,  in  trust,  out  of  the  interest,  dividends,  or  an- 
nual produce  thereof,  to  pay  to  Ann  Hart  an  annuity  of  1,0007. 
for  her  separate  use  for  her  life  ;  and  then  proceeded  as  follows : 
^^  I  moreover  empower  the  said  Ann  Hart  to  dispose  of  and  be- 
queath the  sum  of  5,0002.,  or  any  part  thereof,  out  of  my  effects, 
by  her  will  duly  executed,  to  any  person  or  persons,  and  in  such 
manner,  and  under  such  conditions  as  she  shall,  by  her  said  will, 
think  proper ;  and  my  said  executors  shall,  out  of  my  effects,  pay 
the  said  sum,  or  any  part  thereof,  accordingly,  in  virtue  of  such 
will."  The  testator  died  on  the  17th  April,  1814  ;  and  probate 
duty  was  paid  in  respect  of  his  estate.  Ann  Hart  died  on  the  10th 
January,  1831,  having,  by  her  will,  disposed  of  the  5,000Z.  in  pur- 

(r)  The  court  aeemed'to  be  of  opinion    persons  named,  or  classes  of  persons.    2 
that  the  law  is  different  where  there  is  only    Cr.  &  M.  134  ;  4  T^rwh.  24. 
a  limited  power  to  appoint  the  fund  among        (t)  5  Sim.  563. 

(0  6  Sim.  570. 
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Buance  of  the  power  given  to  her  by  the  will  of  the  testator.  Sir 
L.  Shad  well  V.  C.  held  that  probate  duty  was  not  payable  a  sec- 
ond time  in  respect  of  this  fund ;  because  here  the  power  was 
given  by  the  will  of  the  original  testator,  and  the  appointees  of 
Ann  Hart  took  as  if  they  had  been  named  in  his  will.  In  the 
subsequent  case  of  Piatt  v.  Routh,  (u)  John  Ramsden,  by  his  will, 
dated  the  10th  of  March,  1825,  gave  the  residue  of  his  personal 
estate  to  his  daughter,  Judith  A.  Piatt,  and  three  other  persons, 
his  executrix  and  executors,  upon  trust  to  permit  his  said  daughter 
to  receive  the  interest  and  dividends  during  her  life,  and  after  her 
decease,  upon  trust  for  such  person  or  persons  (other  than  and 
except  the  relations  of  her  late  husband  and  certain  other  specified 
individuals),  in  such  parts,  shares,  and  proportions,  and  in  such  man- 
ner and  form  as  the  said  Judith  A.  Piatt  should  by  will  appoint, 
and  in  default  of  appointment,  in  trust  for  the  next  of  kin  of  Dyson 
Ramsden.  The  testator  died  in  May,  1825,  and  after  *  his  death, 
the  said  Judith  A.  Piatt  received  the  interest  and  dividends  of  bis 
residuary  estate  until  her  death  in  September,  1837.  In  April, 
1837,  she  made  a  will,  and  thereby,  in  exercise  of  the  power  under 
her  father's  will,  she  gave  and  appointed  the  residue  of  his  estate  to 
certain  persons.  The  barons  of  exchequer  (on  a  case  directed  by 
the  master  of  the  rolls)  were  of  opinion  that,  although  the  power 
of  appointment  in  this  case  must  be  treated,  as  far  as  regarded 
the  legacy  duty,  as  a  general  and  absolute  power,  yet  that  no  duty 
was  payable  on  the  probate  of  the  will  of  Judith  A.  Piatt  in 
respect  of  the  residuary  estate  of  her  father.  Their  lordships 
stated  that  they  were  aware  that  this  opinion  was  directly  opposed 
to  the  decision  of  the  court  of  exchequer  in  the  Attorney  General 
V.  Staff,  (v)  as  also  to  the  previous  case  of  Palmer  v.  Wljitmore.  (a?) 
But  that  those  cases  both  proceeded  on  the  ground  that  property 
subject  to  a  general  power  of  appointment  forms  part  of  the  prop- 
erty, '*  for  and  in  respect  of  which  the  probate  is  granted  ;  "  and 
it  appeared  to  them  impossible  to  reconcile  that  doctrine  with  the 
subsequent  decision  of  the  house  of  lords  in  the  Attorney  General 
v.  Hope,  (y)  inasmuch  as  it  was  thereby  decided  that  the  probate 
is  granted  in  respect  of  that  property  only  which,  but  for  the  will, 
the  ordinary  would  have  been  entitled  to  administer ;  and  it  being 
quite  clear  that  neither  the  ordinary  nor  the  Executor  ever  could 

(ti)  6  M.  &  W.  756.  (x)  Ante,  623. 

(v)  Ante,  624.  (y)  AnU,  619. 
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have  administered  any  part  of  this  property ;  their  lordships  could 
not  hold  that  it  was  property  for  or  in  respect  of  which  probate 
was  granted.  Their  lordships  added,  that  independently  of  the 
authority  of  the  Attorney  General  v.  Hope,  there  would  be  many 
serious  difficulties  resulting  from  the  doctrine  of  the  Attorney 
General  v.  Staff,  which  did  not  seem  to  have  occurred  to  the  court 
when  that  case  was  decided  ;  inasmuch  as  the  executor  is  the  party 
who  is  to  pay  the  duty,  and  the  only  funds  to  which  he  can  resort 
for  reimbursement  are  the  *  general  assets.  What  then  was  he 
to  do  in  a  case  like  the  present,  where  the  fund  to  be  appointed  is 
very  large,  and  the  general  assets  very  small?  It  might,  and 
probably  would  happen  in  the  present  case,  that  the  duty  would 
far  exceed  the  whole  of  the  assets  which  the  executor  could  ever 
possess ;  and  the  consequence  would  be  that  he  never  would  be 
able  to  prove  at  all.  It  was  plain,  from  the  nature  of  the  provi- 
sions of  the  stat.  55  Geo.  8,  c.  184,  that  the  legislature  did  not 
contemplate  the  possibility  of  a  case  in  which  the  duty  could  ever 
eventually  exceed  the  amount  of  the  assets  realized  by  the  execu- 
tors ;  as  it  certainly  might  if  the  Attorney  General  v.  Staff  was 
followed. 

This  opinion  of  the  barons  was  afterwards  confirmed  by  the 
decree  of  Lord  Langdale,  (s)  and  finally  by  the  decision  of  the 
house  of  lords,  (a) 

But  now,  by  stat  23  &  24  Vict.  c.  15,  s.  4,  '^  The  stamp  duties 
payable  by  law  upon  probates  of  wills  and  letters  of  ad-  ??.  ^  ^*-- 
mmistration  with  a  will  annexed  in  Enc^land  and  Ire-  s-  4.   Per- 
land,  and  upon  inventories  in  Scotland,  shall  be  levied  appointed 
and  paid  in  respect  of  all  the  personal  or  movable  estate  j^^^l  g^^. 
and  effects  which  any  person  hereafter  dying  shall  have   ^  ™j},'^'^*" 
disposed  of  by  will,  under  any  authority  enabling  such   chw-geaWe 
person  to  dispose  of  the  same,  as  he  or  she  shall  think  bate  and 
fit ;  and  for  the  purpose  of   this  act  such  personal  or  dotleL  ^ 
movable  estate  and  effects  shall  be  deemed  to  be  the  personal  or 
movable  estate  and   effects  of  the  person  so  dying  in  respect  of 
which  the  probate  of  the  will  or  the  letters  of  administration,  with 
the  will  annexed,  of  such  person  are  or  is  granted  or  the  inven- 
tory is,  or  is  required  to  be,  exhibited  or  recorded,  as  the  case  may 
be ;  and  such  estate  and  effects,  and  the  value  thereof,  shall  ac- 
cordingly be  included  in  the  affidavit  required  by  law  to  be  made 

{z)  3  BeaT.  257.  (a)  Drake  v.  Attorney  General,  10  CI.  &  Fin.  257. 
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on  applying  for  probate  or  letters  of  administration,  in  order  to 
the  full  and  proper  stamp  duty  being  paid." 

*  5.  ^^  The  said  last  mentioned  duties  shall  be  a  charge  or  bur- 
Probate  ^^^  upon  the  property  in  respect  of  which  the  same  are 
and  in-  go  payable,  and  shall  be  paid  thereout  by  the  trustees  or 
doties  m      owners  thereof  to  the  person  for  the  time  being  lawfully 

respect  .  ,  o  j 

thereof  to  having  or  taking  the  burden  of  the  execution  of  the  will 
on  the  "'^  or  testamentary  instrument,  or  the  administration  or 
property,  management  of  the  personal  or  movable  estate  and  ef- 
fects of  the  deceased,  for  the  benefit  of  the  persons  entitled  to  the 
personal  or  movable  estate  and  effects  of  the  deceased." 

If  after  the  probate  duty  has  been  properly  paid,  the  executor 
Whether  if  or  administrator  should  obtain  a  return  of  a  part  of  it, 

the  execu-  .     . 

tor  pro-  under  the  statute,  (i)  by  fraud  on  the  commissioners,  a 

turn  of  question  would  arise,  whether  the  debt  for  the  duty  must 

Sutjr^  b^  considered  as  remitted  to  the  same  situation  in  which 

BentatUmtT  ^*  originally  stood ;  or  whether,  as  the  debt  was  once 

the  crown  actually  paid,  and  the  commissioners  have  allowed  them- 

can  revert  ^  ^      \  t     t 

to  the  as-  selves  to  be  deluded,  the  crown  has  not  lost  its  original 
payment,  right  against  the  estate.  This  point  arose  in  Hicks  v, 
Keat,  (e)  where  pending  an  administration,  and  before  the  ac- 
counts were  taken,  the  attorney  general  pi'esented  a  petition  for 
payment  out  of  the  assets  of  a  sum  which,  under  false  representa^ 
tions,  had  been  returned  to  the  administrator  as  overpaid  in  re- 
spect of  probate  duty.  And  Lord  Langdale  held  that  the  applica- 
tion was,  at  all  events,  premature  ;  and  that  it  was,  therefore, 
unnecessary  to  decide  the  point,  which,  however,  his  lordship 
appeared  to  treat  as  one  of  importance  and  difficulty. 

(6)  See  ante,  606,  607.  (c)  3  BeaT.  Ul. 
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*PAET  THE  SECOND. 

OF  THE  ESTATE  OP  AN  EXECUTOR  OB  ADMINISTRATOR 


BOOK  THE  FIRST. 

OF  THE  TIME  WHEN  THE  ESTATE  OF  AN  EXECUTOR  OR 

ADMINISTRATOR  VESTS:  AND  OF  THE  QUALITY  OF  THAT 
ESTATE. 


In  considering  the  nature  of  the  estate .  which  an  executor  or 
administrator  has  in  the  property  of  the  deceased,  it  is  proposed 
to  inquire,  1.  At  what  time  his  estate  vests ;  2.  The  quality  of 
his  estate. 

CHAPTER  THE  FIRST. 

OF    THE    TDiB  WHEN    THE    ESTATE    OF.  AN  EXECI7TOB  OS 

ADMINISTRATOB  VESTS. 

As  the  interest  of  an  executor  in  the  estate  of  the  deceased  is 
derived  exclusively  from  the  will,  (a)  so  it  vests  in  the  esuu  of 
executor  from  the  moment  of  the  testator's  death.  (6)   •**^"^'- 

(a)  Atde,  293.  posee,  before  probate  of  the  will,  bat  to  all 


(6)  Com.  Dig.  Administration,  B.  10 
Woolley  V.  Clark,  5  B.  &  Aid.  745,  746 
[Shirley  v.  Healds,  34  N.  H.  407,  411 
Johns  V.  Johns,  I  McCord  (S.  Car.),  132 
Seabrook  V.  Williams,  3  MeCord  (S.  Car.) 
371 ;  Lane  v.  Thompson,  43  N.  H.  320^ 
325 ;  Rand  v.  Hubbard,  4  Met.  256,  257 


intents  and  purposes,  upon  its  probate. 
This  they  take,  not  merely  as  donees,  by 
foroe  of  the  gift,  as  inter  vivos,  but  by  op- 
eration of  the  rules  of  law  controlling, 
regulating,  and  giving  effect  to  wills.  A 
trustee,  therefore,  who  is  but  a  legatee,  can 
take  only  through  the  executors.    If  a  tea- 


Shaw  C.  J.  in  Hutchins  v.  State  Bank,  12  tator  were  to  appoint  no  executor,  or  di- 

MeL  425 ;   Carlisle  v.  Burley,  3  Greenl.  reet  that  the  estate  should  go  immediately 

250.    "  It  is  an  established  rule  of  law,  into  the  hands  of  legatees,  or  of  one  or 

that  all  the  personal  property  of  the  testa-  more  trustees,  for  particular  purposes,  such 

tor  Tests  in  the  executors,  for  some  pur-  direction  would  be  nugatory  and  Toid." 
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Thus  where  the  demise  by  an  execator,  the  lessor  of  the  plaintiff 
in  ejectment,  was  laid  two  years  before  he  had  proved  the  will 
under  which  he  claimed,  it  was  held  good,  (d)  So  where  a  testa- 
tor had  given  a  bailiff  authority  to  distrain,  but  died  almost  im- 
mediately  before  the  distress  was  taken ;  and,  after  *it  had  been 
taken  in  his  name,  his  executor  ratified  the  distress ;  it  was  held 
that  the  plaintiff  might  well  avow  as  the  bailiff  of  the  executor ; 
because  the  rent  was  due  from  the  estate,  and  the  law  knows  no 
interval  between  the  testator's  death  and  the  vesting  of  the  right 
in  his  executor ;  as  soon  as  he  obtains  probate,  his  right  is  con- 
sidered as  accruing  from  that  period.  (<i) 

On  the  other  hand  an  administrator  derives  his  title  wholly 
Estate  of  from  the  ecclesiastical  court ;  he  has  none  until  the  let- 
trator.  tcrs  of  administration  are  granted,  and  the  property  of 
the  deceased  vests  in  him  only  from  the  time  of  the  grant,  (e) 

The  property  muse  be  disposed  of  in  an  516,519;  Clarke  v.  Clay,  31  N.  H.  393; 

orderly  course  of  administration,  which  Giles  v.  Churchill,  5  N.  H.  337  ;  poat^  650, 

the  testator  cannot  eontrol.    Shaw  C.  J.  note  (d^) ;  Harris  v.  Seals,  29  Geo.  585. 

in  Newcomb  v  Williams,  9  Met  533,  &34.\  And  it  has  been  held  competent,  in  Ver- 

(c)  Roe  V.  Summersett,  2  W.  BI.  692.  mont,  for  all  the  heirs  of  a  deceased  per- 

(d)  Whitehead  v.  Taylor,  10  Ad.  &  £1.  son,  if  they  are  of  age,  to  settle  and  pay 
910 ;  2  Per.  &  Dav.  367.  the  debts  of  the  estate,  and  divide  the  prop- 

(c)  Woolley  v.  Clark,  5  B.  &  Aid.  745,  erty  among  themselves,  without  the  inter- 
646 ;  [Rand  v.  Hubbard,  4  Met.  256,  257 ;  vention  of  an  administrator,  and  neither 
Hagthorp  v.  Hook,  1  Gill  &  J.  276 ;  Snod-  the  creditors  nor  debtors  of  the  estate  have 
grass  V.  Cabiness,  15  Ala.  160;  ante^  404.  any  right  to  complain.  Taylor  p.  Phil- 
Where  all  the  parties  beneficially  interested  lips,  30  Yt.  328;  Babbitt  v.  Bo  wen,  32 
in  the  estate  of  a  deceased  person,  being  of  Yt.  437.  So  in  Mississippi,  Henderson  o. 
age  and  capable,  have  adjusted  and  settled  Clarke,  27  Miss.  436 ;  Hargroves  v.  Thomp- 
the  estate  without  mistake  or  fraud,  each  son,  31  Miss.  211.  See  the  remarks  of 
taking  his  agreed  share  and  giving  the  Bland  Ch.  on  the  necessity  of  a  regular 
others  a  discharge,  and  all  the  demands  administration,  in  Hagthorp  v.  Hook,  1 
against  the  estate  are  settled,  an  adminis-  GiN  &  J.  277  ef  seq.  See  Clarke  v.  Clay, 
trator  subsequently  appointed,,  even  if  he  31  N.  H.  393.  And  it  has  been  held  in 
is  not  an  heir,  cannot  be  allowed  to  defeat  Pennsylvania  that  a  sale  of  personal 
the  arrangement  and  maintain  trover  property  of  the  deceased  by  his  widow  and 
against  the  parties  for  the  property  so  re-  heirs  before  administration  was  taken  out, 
ceived  by  them.  But  if  any  party  has  cannot  be  disturbed  by  the  administrator 
been  defrauded  in  the  settlement,  "the  unless  debts  are  shown.  Walworth  o. 
party  defrauded  may  avoid  all  that  has  Abel,  52  Penn.  St.  370.  But  in  New 
been  done,  and  the  administrator  will  be  Hampshire  a  settlement  out  of  court  bc- 
entitled  to  administer  upon  the  estate,  per-  tween  the  heirs  and  administrator  of  an 
baps>  as  if  no  settlement  had  been  made,  estate,  is  not  a  compliance  with  the  con- 
In  such  case  the  proper  course  would  be  dition  of  the  bond,  given  to  the  judge  of 
for  the  party  defrauded  first  to  deliver  the  probate,  to  render  an  account  when  re- 
property  received  to  the  administrator."  quired  in  the  probate  court.  Clarke  v. 
Parker  C.  J.  in  Hibbard  v,  Kent,  15  N.  H.  Clay,  31  N.  H.  393.    And  in  Georgia  it 
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Accordingly,  no  right  of  action  accrues  to  an  administrator  until 
he  has  sued  out  letters  of  administration.  In  an  action  on  a  bill 
of  exchange  by  an  administrator,  where  the  bill  was  accepted  after 
the  death  of  the  deceased,  and  the  acceptance,  and  also  the  day  of 
payment,  was  more  than  six  years  before  the  commencement  of 
the  suit,  but  the  granting  of  administration  was  less  than  six 
years  before,  it  was  held  that  the  statute  of  limitations  began  to 
run  from  the  date  of  administration,  and  not  from  the  day  of  pay- 
ment, since  there  was  no  cause  of  action  until  the  administration 
was  granted.  (/)  So  where  to  a  declaration  in  trover  to  an  ad- 
ministrator, alleging  the  grant  of  letters  of  administration  to  the 
plaintiff,  and  that  the  defendant  knowing  the  goods  to  have  been 
the  property  of  the  intestate  in  his  lifetime,  and  of  the  plaintiff  as 
administrator  since  his  death,  afterwards,  and  after  the  death  of 
the  intestate,  to  wit,  on,  ftc.  converted  the  same  goods,*  it  was 
pleaded  that  the  defendant  was  not  guilty  of  the  premises  within 
six  years,  such  plea  was  held  bad  upon  special  demurrer,  on  the 
ground,  that  although  it  might  be  true  that  the  defendant  was 
not  guilty  within  six  years,  yet  the  cause  of  action  might  have 
accrued  *  to  the  plaintiff  by  the  grant  of  letters  of  administration 
within  that  period,  (^g) 

The  proposition,  however,  respecting  the  vesting  of  an  adminis- 
trator's interest,  must  be  taken  with  some  qualification;  for  it 
seems  clear  that,  for  particular  purposes,  the  letters  of  administra- 
tion relate  back  to  the  time  of  the  death  of  the  intestate,  and  not 
to  the  time  of  granting  them*  (A)     Thus,  although  it  has  been  held 

was  decided  that  a  division  of  a  testator's  Abr.  399,  tit.  Relatioiii  A.  pi.   1 ;    Bro. 

estate,  by  the  legatees  under  the  will,  by  Abr.  Relation,  29,  46 ;  8  Roll.  Abr.  554, 

consent,  is  no  defence  to  an  action  at  law,  Trespass,  T.  pi.  1 ;  Fitzh.  Abr.  Adminis- 

brought  by  the  legally  appointed  admin-  trator,  2 ;  Middleton's  case,  5  Co.  28  6, 

istrator  with    the  will    annexed,   to  re-  and  Mr.  Fraser's  note  (c)  to  the  last  ed. ; 

cover  the  possession  of  the  testator's  prop-  Com.  Dig.  Administration,  B.  10 ;  Wentw. 

ertj,  for  the  purpose  of  a  due  and  legal  OflT.  Ex.  115,  116,  14th  ed. ;  [Alvord  v. 

administration.    Echols  v.  Barrett,  6  Geo.  Marsh,  12  Allen,  603  ;  Colt  J.  in  Hatch  o. 

443.]  Proctor,   102    Mass.   353;    Lawrence    v. 

(/)  Murray  v.  E.  I.  Company,  5  B.  &  Wright,  23  Pick.  128;  Jewett  v.  Smith,  12 

Aid.  204.    See,  also,  Cary  t;.  Stephenson,  Mass.  309,  310  ;  McVaughters  v.  Elder,  2 

2  Salk.  421 ;  Perry  v.  Jenkins,  1  My.  &  Brev.  (N.  Car.)  307;  Gilkey  o.  Hamilton, 

Cr.  118  ;  post,  pt.  t.  bk.  i.  ch.  i.  22  Mich.  283 ;  Miller  v.  Reigne,  2  Hill  (S. 

ig)  Pratt  v.  Swaine,  8  B.  &  C.  285;  S.  Car.),  592 ;  Poag  v.  Bfiller,  Dudley  (S. 

C.  iMan.  &Ryl.  451;  [Benjamin  v.  De-  Car.),  11;  2  Chitty  PI.  (16th  Am.  ed.) 

groot,  1  Denio,  151.]  120;  Hutchins  v.  Adams,  3  Greenl.  174; 

(A)  Godolph.  pt.  2,  c.  20,  s.  6 ;  2  Roll.  Shaw  C.  J.  in  Famum  v,  Boutelle,  13  Met 
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death  of  the  intestate  and  the  commission  of  administration. 
Thus,  in  Waring  v.  Dewbury,  («)  a  landlord,  who  had  rent  due  to 
him,  died  intestate ;  after  which  the  plaintiff  in  the  action  sued 
out  execution  against  the  defendant,  who  was  the  tenant,  and  lev- 
ied the  debt  upon  him ;  after  this,  administration  was  committed 
to  J.  S. ;  who  thereupon  came  into  the  court,  and  moved  for  a  rule 
on  the  sheriff  to  pay  him  a  year's  rent  out  of  the  money  levied, 
pursuant  to  the  8  Ann.  c.  17,  urging,  that  though  he  was  not  ad- 
ministrator at  the  time  of  serving  the  execution  yet  as  soon  as  the 
administration  was  committed,  it  had  relation  to  the  death  of  the 
intestate,  and  he  might  bring  trover  for  goods  taken  between  the 
death  of  the  intestate  and  commission  of  the  administration.  But 
the  court  held,  that  relations,  which  are  but  fictions  of  law,  should 
never  divest  any  right  legally  vested  in  another,  between  the  death 
of  the  intestate  and  the  commission  of  administration ;  and  the 
plaintiff  in  the  action  having  duly  served  his  execution,  before  the 
administrator  had  a  right  to  demand  his  rent,  it  *  was  not  reason- 
able the  plaintiff  should  be  defeated  by  any  relation  whatsoever ; 
they  did  not  in  that  case  deny  the  authorities  which  gave  the  ad- 
ministrator trover,  but  went  on  a  distinction  between  relations  that 
are  to  defeat  lawful  acts,  and  such  as  are  to  punish  those  that  are 
unlawful,  (ii) 

There  appears,  in  some  instances,  to  be  the  same  relation  back 
Relation  of  the  title  of  the  personal  representative  in  cases  where 
titfe  where  the  deceased  had  only  a  special  property  in  the  goods  as 
c^edhad  where  he  had  the  absolute  property.  Thus,  if  an  uncer- 
cSlf  *  ^^^  tificated  bankrupt  acquired  goods  after  his  bankruptcy, 
erty.  and  died  possessed  of  them,  having  been  allowed  to  re- 

tain possession  by  the  assignees,  his  administrator  might  maintain 
trover  against  a  third  party  who  had  sold  the  goods  between  the 
period  of  the  death  of  the  intestate  and  the  grant  of  the  adminis- 
tration ;  for  there  was  a  good  title  in  the  bankrupt  as  against  all 
the  world  but  the  assignees,  and  this  title  passes  to  his  administra- 
tor, (w)   But  there  is  no  such  relation  back  as  to  chattels  in  which 

(s)  Gilb.  Eq.  Rep.  2S3,  cited  by  Strange,  405  ;  pott,  646,  note  (</).    The  rale  that  a 

arguendo,  in  Rex  v,  Mann,  S.  C.  1   Stra.  party  cannot  be  made  a  trespasser  by  re- 

97 ;  Fortesc.  860 ;   S.  C.  MS. ;    Viner's  lation  is  only  applicable  where  the  act 

Abr.  Executors,  Q.  pi.   29.    It  appears  complained  of  was  lawful  at  the  time.    5 

that  in  this  case  Powis  J.  dissented  from  M.  &  Gr.  760. 

Pratt  C.  J.  and  Evre  and  Forte^cae,  JJ.  (u)  Fyson  v.  Chambers,  9  M.  &  W. 

(t)  See,  also,  Rex  v.  Horsley,  8  Bast,  460.    It  is  to  be  observed  that  the  devoltt- 
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the  deceased  had  no  personal  interest,  but  held  merely  as  the  ad- 
ministrator of  another.  The  bare  circnmstance  of  his  dying  in 
possession  will  not  enable  his  personal  representative  to  maintain 
trover  even  against  a  mere  wrong- doer ;  for  it  will  be  a  good  de- 
fence that  the  right  to  the  goods  in  question  has  devolved  on  the 
administrator  de  bonis  non  of  the  original  intestate.  (2;) 

By  stat.  3  &  4  W.  4,  c.  27  (entitled  An  Act  for  the  Limita- 
tion of  Actions  and  Suits  relating  to  Real  Property^  ^^Oi   J  ^  ^' 
8.  6,  it  is  enacted,  that  ^^  for  the  purposes  of  this  act  an  Adminia- 
administrator  claiming  the  estate  or  interest  of  the  de-  claim  for 
ceased  *  person,  of  whose  chattels  he  shall  be  appointed   thulc^  L 
administrator,  shall  be  deemed  to  claim  as  if  there  had*  {ai^®^  iho 
been  no  interval  of  time  between  the  death  of  such  de-  ««**^  , . 

without  in- 

ceased  person  and  the  grant  of  the  letters  of  administra-  tervai  after 

,        „  death  of 

tion.  deceased. 

By  21  &  22  Vict.  c.  95,  s.  19,   "  From  and  after  the  31&22 

•'  .         .  .  Vict  c,  96, 

decease  of  any  person  dying  intestate,  and  until  letters  s.  19. 

of  administration  shall  be  granted  in  respect  of  his  estate  the  death 

and  effects,  the  personal  estate  and  effects  of  such  de-  ceawd  and 

ceased  person  shall  be  vested  in  the  judge  of  the  court  of  JJ*^§JiJ|^\g. 

probate  for  the  time  beincc  in  the  same  manner  and  to  traUon 

1  1^1  I'll-      property  to 

the  same  extent  ajs  heretofore  they  vested  in  the  ordi-   vest  in  the 

nary,     (x*)  dinaiy. 

All  movable  goods,  though   in   ever  so  many   different  and 
distant  places  from  the  executor,  vest  in  the  executor  in  possession 
presently  upon  the  testator's  death;  (y)  for  it  is  a  rule  diatinction 
of  law,  that  the  property  of  personal  chattels  draws  to  it   chattels 
the  possession*  (2)     But  it  is  otherwise  of  things  im-  ™on^i  ^g 
movable,  as  leases  for  ye'dvs  of  lands  or  houses ;   for  of  ^  ^JP®  ?' 

'  ^       ^  ^  vesting  m 

these  the  executor  or  administrator  is  not  deemed  to  be  pouemon, 
in  possession  before  entry,  (a)    So  of  leases  for  years  of  a  rectory, 

tion  of  future  property  is  now  determined  (y)  Wentw.  Off.  Ex.  228, 14th  ed. ;  11 

by  the  order  closing  the  bankruptcy,  and  Yin.  Abr.  240. 

not  by  the  certificate  of  discharge.    See  {z)  2  Saund.  47  6,  note  (1)  to  Wilbra- 

the  bankruptcy  act,  1869,  sect.  15,  sub-sect,  ham  v.  Snow. 

3,  and  sect.  47.  (a)  Wentw.  Off.  Ex.  228, 14th  ed.    See 

(or)  Elliot  V,  Kemp,  7  M.  &  W.  806;  the  observations  of  Parke  B.  in  Bamett 

[ReeTes  v.  Matthews,  17  Geo.  449.]  o.  Earl  of  Guildford,  11  Exch.  32.    But  a 

(xi)  [See  Jewett  v.  Smith,   12  Mass.  reversiim  of  a  term,  which  the  testator 

309,  310 ;  Lawrence  v.  Wright,  23  Pick,  granted  for  a  part  of  the  term,  is  in  the 

128;  Colt  J.  in   Hatch  v.  Proctor,   102  executor  immediately  by  the  death  of  the 

Mass.  353.]  tesUtor.    Trattle  v.  King,  T.  Jones,  170. 
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conBisting  of  glebe  .lands  and  tithes  for  years,  it  may  be  doubtf al 
if  actual  possession  can  be  without  actual  entry  into  the  glebe 
land.  (6)  But  in  case  of  a  lease  for  years  of  tithes  only,  it  was 
held  that  the  executor,  though  in  never  so  remote  a  place,  should 
instantly,  upon  the  setting  out  thereof,  be  in  actual  possession  to 
maintain  action  of  trespass  for  taking  them  away,  (c) 

(6)  Wcntw.  Off.  Ex.  229,  Uth  ed.;  11        (c)  lb. 
Vin.  Abr.  240. 
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*  CHAPTER  THE  SECOND, 

or  THB  QUALITY  OP  THE  ESTATE  OF  AN  EXECUTOR  OB 

ADMINISTBATOB. 

The  interest  which  an  executor  or  administrator  has  in  the 
goods  of  the  deceased  is  very  different  from  the  absolute,  proper, 
and  ordinary  interest  which  every  one  has  in  his  own  proper 
goods,  (a)  For  an  executor  or  administrator  has  his  estate  as  such 
in  auter  droit  merely,  viz,  as  the  minister  or  dispenser  of  the 
goods  of  the  dead.  (6) 

Therefore,   if  an  executor  or   administrator  be  attainted  of 
treason  or  felony,  the  goods  which  he  has  as  executor  or  fbe  goods 
administrator  will  not   thereby   be    forfeited ;  ((?)   and  jj^^^^t 
though  disabled  by  such  attaint  from  suing  propria  jure^  forfeited 
he  may  still  maintain  an  action  in  avter  droit  as  execu-  derof  ex- 
tor  or  adminiatrator.  (<i)  ~"'"''  '^ 

So,  where  an  executor  brought  a  quo  minuB  in  the  court  of  ex- 
chequer, stating  that  he  was  not  able  to  pay  the  king's  j^otappii- 
debt,   because  the  defendant  detained  from  him  100?.   cable  to  the 

.  .  .  debt* 

which  he  owed  to  him  as  executor  of  J.  S.,  it  abated ;   which  the 
because  it  could  not  be  intended  that  the  king's  debt  owes  the 
could  be  satisfied  with  that  which  the  plcuntiff  should  ^"^^°' 
recover  and  receive  as  executor.  («) 

So  though  a  lord  of  a  villain  might  take  all  the  villain's  *  own 
goods,  yet  he  might  not  take  those  which  the  villain  held  as  execu- 
tor. (/) 

(a)  Wentw.  Off.  Ex.  19S»  I4th  ed.  (c)  1  Hale  P.  C.  251 ;  Hawk.  P.  0.  bk. 

(6)  Pinchon's  case,  9  Co.  88  6  ;  2  Inst.  2,  c.  49,  s.  9 ;  Smith  v.  Wheeler,  1  Freem. 

336 ;  [Sewall  J.  in  Weeks  o.  Gibbs,  9  Mass.  10.    See,  also,  33  &  34  Vict,  c  23. 

75, 76.]  An  executor  has  the  property  only  (d)  Ante,  235.    See,  also,  ante,  230,  note 

under  a  trust  to  apply  it  for  payment  of  (n). 

the  testator's  debts,  and  such  other  pur-  (e)  Wentw.  Off.  Ex.  194,  14th  ed. 

poses  as  he  ought  to  fulfil  in  the  course  (/)  Lit.  1.  2,c.  11,  s.  192. 
of  his  office  as  executor.    By  Ashurst  J. 
4  T.  B.  645. 
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Upon  this  principle  also,  if  the  executor  or  administrator  be- 
Where  the  comes  bankrupt,  with  any  property  in  his  possession  be- 
^^m^'  longing  to  the  testator  or  intestate,  distinguishable  from 
Se*^SSa  *^®  general  mass  of  his  own  property,  it  is  not  distribu- 
of  '*»«  ^«*-  table  under  the  bankruptcy,  (jg)  The  assignees  cannot 
pass:  seize  even  money  which  specifically  can  be  distinguished 

and  ascertained  to  belong  to  the  deceased,  and  not  to  the  bankrupt 
himself.  (A)  But  where  a  person  entitled  to  take  letters  of  ad- 
ministration neglected  to  do  so,  yet  remained  in  possession  of  the 
goods  of  the  intestate  for  twelve  years,  and  being  so  in  possession 
became  a  bankrupt ;  and  a  creditor  of  the  intestate  afterwards 
took  out  letters  of  administration,  and  claimed  the  goods  from 
the  assignees ;  it  was  held  that  these  goods  were  within  the  stat. 
21  Jac.  1,  c.  19,  being  property  in  the  possession,  order,  and  dis- 
position of  the  bankrupt,  with  the  consent  of  the  true  owner ;  and 
that  the  assignees  were  therefore  entitled  to  them,  (t)  So  where 
an  innkeeper,  who  was  a  widow,  having  died  intestate,  two  of  her 
children,  a  son  and  daughter,  took  possession  of  her  furniture  and 
stock  in  trade,  and  carried  on  her  business  in  their  own  names  for 
two  years  after  her  death,  during  which  time  they  paid  her  funeral 
expeni^es  and  some  of  her  debts,  but  without  taking  out  adminis- 
tration to  her  estate,  and,  at  *the  end  of  that  time,  became  bank- 
rupts, the  daughter  having  a  few  months  previously  retired  from 
the  business,  and  sold  her  share  of  it  to  the  son.  Another  of  the 
children  then  took  out  administration  to  the  intestate,  and  claimed 
that  part  of  her  furniture  and  stock  in  trade  which  still  remained 
in  specie.  But  it  was  held  that  it  belonged  to  the  assignees,  as 
having  been  in  the  order  and  disposition  of  the  son  at  the  time  of 
his  bankruptcy.  (1e) 

Although  an  executor  or  administrator  become  bankrupt,  he 

(g)  Ludlow  V,  Browning,  1 1  Mod.  138 ;  Jemniett,  3  Burr.  1369,  cited  bj  Lord 

Ex  parte  Ellis,   1   Atk.   101 ;  Ex  parte  Kenyon,  in  Farr  v.  Newman,  4  T.  R.  648. 

Marsh,  lb.  159  ;  Yiner  v.  Caddell,  3  Esp.  Under  the  bankruptcy  of  an  executor  and 

88;  Li  Serle  v.  Bradshaw,  2  Gr.  &  M.  trustee,  directed  hj  the  will  tocarr7t>na 

148 ;  S.  C.  4  Tyrwh.  69,  where  a  defend-  trade,  and  a  limited  sum  to  be  paid  to 

ant,  in  an  action  against  him  as  adminis-  him  br  the  trustees  for  that  purpose,  the 

trator,  being  under  terms  to  plead  issua-  genenl  assets  beyond  that  fund  are  not 

bly,  pleaded  plene  administravit^  and  for  liable.    Ex  parte  Garland,  10  Vet.  110. 

another  plea,  his  own  bankruptcy ;  it  was  See  pott,  pt  it.  bk.  ii.  ch.  ii.  §  i. 

held  that  the  plaintiff  might  sign  judg-  (i)  Fox  v.  Fisher,  3  B.  &  Aid.  135. 

ment  as  for  want  of  a  plea.  {k)  lu  re  Thomas,  1  Phill.  C.  C.  159 ; 

(A)  By  Lonl  Mansfield  in  Howard  v,  8.  C.  2  Mont.,  D.  &  D.  294. 
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may  have  a  scire  facias^  as  the  bankruptcy  does  not  af-  ^®  ™*y  . 
feet  his  representative  character.  (Z)  /«.• 

It  must  be  observed  that  if  the  testator  were  a  lessee  for  years, 
and  the  lease  contained  a  proviso  that  if  the  lessee,  or  his  proviso  for 
execuiorSy  administrators^  or  assigns^  shall  become  bank-   Jf  leaae^jf 
rupt,  the  lease  shall  become  void,  the  bankruptcy  of  the  {jg'^^'n. 
executor  will  operate  as  a  forfeiture  of  the  lease,  notwith-  tor  shall 

*  ,  .  become 

standing  the  lease  itself  does  not  pass  to  his  assignees,  bankrupt: 
Thus  in  Doe  v.  David,  (rri)  a  lease  had  been  granted  for  twenty- 
one  years  to  Joseph  Waters,  his  executors,  administrators,  and  as- 
signs ;  proviso,  that  if  Joseph  Waters,  his  executors,  administra- 
tors, or  assigns,  should  become  bankrupt  or  insolvent,  or  suffer  any 
judgment  to  be  entered  against  him,  &c.  by  confession  or  other- 
wise, or  suffer  any  extent,  process,  or  proceedings  to  be  had  or 
taken  against  him,  whereby  any  reasonable  probability  might 
arise  of  the  estate  being  extended,  &c.  the  estate  should  determine 
and  the  lessor  have  power  to  reenter.  Joseph  Waters  died  dur- 
ing the  term,  and  by  his  will  devised  the  premises  to  his  execu- 
tors on  certain  trusts.  The  surviving  executor  became  bankrupt ; 
and  it  was  held  that  the  lessor's  right  of  reentering  thereupon 
accrued. 

Where  assignees  possess  themselves  of  effects,  which  belong  to 
the  bankrupt  as  executor  only,  the  court  on  a  bill  filed  (n)   receiver 
*  will,  to  secure  such  effects,  appoint  a  receiver  to  whom  appointed 

to  whom 

the  assignees  shall  account  for  so  much  as  they  have  got  assignees 
in  of  the  testator's  estate.     Where  a  bankrupt  is  an  ex-  count: 
ecutor  and  residuary  legatee,  and  has  paid  the  debts  and  bankrupt 
particular  legacies  out  of  part  of  the  assets,  if  he  refuses  ^Idiu^ 
to  collect  the  rest,  notwithstanding  the  assignees  have   ^*sa*®®- 
not  the  legal  interest  vested  in  them,  the  court  will  assist  them  to 
get  in  the  remainder  in  the  name  of  the  executor.  (0) 

Again,  the  goods  of  a  testator  in  the  hands  of  his  executor  can- 
not be  seized  in  execution  of  a  judgment  against  the  ex-  The  good* 
ecutor  in  his  own  right.  (^)     So  if  an  executor  dies  in-  uttorcanT 

(/)  2  Saand.  72  r,  note  to  Underbill  v,  (p)  Farr  r.  Newman,  4  T.  R.  621,  when 

Devereux.  all  the  former  authorities   arb  collected 

(m)  1  Cr.,  M.  &  R.  405 ;  8.  C.  6  Tyrwh.  and  discussed.     In  this  case,  BuUer  J. 

125.  dissented  from  the  rest  of  the  court,  via, 

(n)  Ex  parte  Tupper,  I  Rose,  179;  2  Lord  Kenyon,  and  Ashurst  and   Grose 

Madd.  Chan.  641,  2ded.  JJ.    The  action  was  against  the  sheriff 

(0)  Ex  parte  Butler,  1  Atk.  213.  for  a  false  return,  and  the  question  was, 

VOL.  f.                   45  [639] 
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n^  be  debted,  leaving  to  his  executor  goods  which  he  had  as 
execution  executor,  these  are  not  assets  liable  to  the  payment  of 
of  tLe  ex-  his  debts,  but  only  for  the  payment  of  the  first  testa- 
^^'^^'  tor's.  (5)  *  But  when  an  executrix  used  the  goods  of 
her  testator  as  her  own,  and  afterwards  married,  and  then  treated 
them  as  the  property  of  her  husband,  it  was  held  that  she  could 
not  be  allowed  to  object  to  their  being  taken  in  execution  for  her 
husband's  debt ;  for  where  an  executrix  or  her  husband  have  con- 
verted the  goods,  it  does  not  lie  in  the  mouth  of  either  of  them  to 
say  they  are  not  the  property  of  the  husband,  in  a  case  between 
the  executrix  and  one  of  his  creditors,  (r)  So  after  a  lapse  of  six 
or  seven  years,  equity  will  not  restrain  by  injunction  a  creditor  of 
an  executor  from  taking  in  execution  property  of  the  testator 
which  is  assets  in  equity.  («)  However,  where  goods  of  an  intes- 
tate had  been  taken  possession  of,  and  used  by  an  administrator, 
in  the  house  of  the  intestate,  for  three  months  after  the  death  of 
the  intestate.  Lord  Tenterden  held  that  they  could  not  be  taken 
in  execution  for  the  administrator's  own  debt,  the  time,  in  this 
case,  not  being  sufficient  to  make  the  goods  the  administrator's 
property,  (t) 

whether  certain  goods  of  the  testator,  settled.  See,  also,  the  obserratiODs  of  Sir 
which  had  been  seized  by  the  sheriflT  under  Thomas  Plnmer  V.  C.  in  Ray  v.  Raj, 
an  execution  against  the  husband  of  the  Coop.  267.  However,  Lord  Eldon  C.  in 
executrix,  in  a  house  in  which  the  bus-  M'Leod  v.  Brummond,  17  Yes.  168,  ad- 
band  and  wife  resided,  ai^d  the  testator  verts  to  Farr  v.  Newman,  as  baring  de- 
had  resided,  but  which  had  not  been  sold  cided  absolutely,  that  the  efiects  of  tho 
under  the  execution,  were  bound  by  it.  testator  cannot  be  taken  in  excution  for 
In  a  previous  case.  Whale  v.  Booth,  B.  R.  the  debt  of  the  executor,  and  expresses 
25  Geo.  3,  4  T.  R.  625,  note  (a),  where  his  satisfaction  of  that  decision.  See, 
the  goods  of  the  testator  had  actwxUy  been  also,  Kinderley  v.  Jervis,  22  Bear.  2S,  p«r 
§6ld  under  a  Jieri  facias  against  the  exec-  Romilly  M.  R. ;  [Branch  Bank  at  Mont- 
utor  for  his  own  debt,  and  the  executor  gomery  v.  Wade,  IS  Ala.  427.]  See  infra, 
joined  in  a  bill  of  sale,  it  was  held  by  the  pt.  ixi.  bk.  i.  ch.  i.  as  to  the  power  of  an 
court  of  K.  B.  that  the  property  passed  executor  to  dispose  by  sale  of  the  goods 
by  the  execution,  and  could  not  after-  of  his  testator, 
wards  be  seized  under  a  writ  sued  out  by  (q)  Wentw.  Off.  Ex.  194,  14th  ed. 
a  creditor  of  the  testator ;  upon  the  prin-  (r)  Quick  o.  Staines,  1  Bos.  &  Pull, 
eiple  that  the  sale  under  the  execution  293. 

oould  not  be  distinguished  from  an  aliena^  (s)  Ray  v,  Ray,  Coop.  Chanc  Cas.  264. 

tion  by  the  executor.    But  although  the  (t)  Qaskell  v.  Marshall,  1  Mood.  &  Rob. 

two  cases  may  thus  in  some  degree  be  rec-  132 ;  S.  C.  5  C.  &  P.  31.    The  learned 

ondled,  Eyre  C.  J.  in  Quick  v.  Staines,  1  judge,  upon  Quick  v.  Staines  being  cited. 

Bos.  &  Pull.  295,  considers  them  as  en-  observed  that  the  marriage  in  that 

tirely  conflicting,  and  the  law  as  still  nn-  made  all  the  difference. 
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With  reference  also  to  the  principle,  that  an  executor  or  ad- 
ministrator holds  the  property  of  the  deceased  in  atiter  Merger: 
droit  merely,  it  has  been  laid  down,  that  in  respect  to  esute  in 
land,  no  merger  can  take  place  of  the  estate  held  by  a  amaoT  '^ 
man  as  execator  in  that  which  he  holds  in  his  own  exwnt" 
right,  (ti)     But  a  distinguished  writer  (a;)   has  lately,   ahaiimeige 
with  great  force,  urged   an  important  distinction  with  which  he 
regard  to  this  exemption  from  merger,  viz,  that  when  priojmre. 
either  of  the  two  estates  is  an  accession  to  the  other  by  act  of  law^ 
there  will  not  be  any  merger ;  but  that  where  the  accession  is  by 
the  act  of  the  *  party  the  less  estate  will  merge.     And  this  dis- 
tinction, although  opposed  to  what  has  been  laid  down  by  some 
very  eminent  lawyers,  (y)  seems  to  be  supported  by  the  current 
of  authorities.     Thus,  if  the  tenant  for  years  dies,  and  makes 
him  who  has  the  reversion  in  fee  his  executor,  whereby  the  term 
for  years  vests  also  in  him,  or  if  the  lessee  makes  the  lessor  his 
executor,  (2)  the  term  shall  not  merge ;  (a)  for  here  the  acces- 
sion of  the  estate  for  years  is  by  the  act  of  law.    But  if  an  ex- 
ecutor or  administrator  has  a  term  for  years  in  right  of  the  de- 
ceased, and  purchases  the  reversion,   the  exemption  shall  not 
prevail,  but  the  term  will  merge  ;  for  here  the  reversion  is  acquired 
by  the  party,  by  his  own  act.     Thus  in  a  case  in  6  Eliz.  (6)  Lord 
Dyer  laid  down,  that  if  an  executor  has  a  term  and  purchases  the 
fee  simple,  the  term  is  determined.     And  Manwood  J.  said,  ^^  A 
woman,  termor  for  years,  takes  husband,  who  purchases  the  fee  ; 
the  term  is  extinct ;  for  the  husband  has  done  an  act  which  de- 
stroys the  term,  viz,  the  purchase."     So  in  a  case  in  Brooke,  (c) 
it  was  said  that  if  a  termor  makes  the  lessor  bis  executor  and 
dies,  this  is  no  surrender ;  for  he  had  the  term  to  another  use ;  but 

(u)  2  Bl.  Com.  177  ;  Jones  v.  DaTies,  5  ferenoo  of  the  rights  hinders  an  extingaish- 

H.  &  N.  767.  ment,  becaase  a  third  person  is  ooncemed 

(x)  Mr.  Preston  on  Conveyancing,  vol.  and  may  be  prejudiced,  which  cannot  be 

Hi.  p.  273  et  Meg.,  309.    See,  also,  on  the  by  act  of  law."    And  Lord  Kenyon,  in 

same  subject,  Sugden  V.  &  P.  395,  396,  Webb   v.  Bnssell,  3    T.    B.    401,  says, 

7tli  ed.  '*  Nothing  is  clearer  than  that  a   term 

(iy)  Lord  Holt,  in  Gage  v.  Acton,   1  which  is  taken  alieno  jure,  is  not  merged 

Salk.  826 ;  S.  C.  I  Lord  Baym.  520,  says,  in  a  reversion  acquired  suojure" 

"  If  a  man  hath  a  term  in  right  of  his  wife,  (s)  Co.  Lit.  838  6. 

or  as  executor,  and  purchases  the  rever-  (a)  2  Bl.  Com.  177. 

sion,  this  is  no  extinguishment,  because  (b)  4  Leon.  58. 

he  hath  the  term  in  one  right,  and  the  re-  (e)  Surrender,  pL  52. 
version  in  another.    In  that  caae  the  dif- 
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if  the  executor  who  has  a  lease  for  years  from  his  testator,  pur- 
chases  the  freehold,  the  lease  is  clearly  extinct.  And  in  another 
case,  ((2)  Brooke  says,  ^^  a  man  had  a  lease  for  years  as  executor, 
and  afterwards  purchased  the  land  in  fee ;  the  lease  is  extinct ; 
but  it  shall  be  assets,  as  respecting  the  executor."  So  in  a  case 
*in  Moore,  (e)  it  was  held  by  all  the  justices,  that  if  a  wife  has  a 
term  as  executrix,  and  takes  a  liusband,  and  the  husband  pur- 
chases the  reversion,  the  term  is  extinct  as  to  the  wife,  if  she  sur- 
vives, but  in  respect  of  all  strangers  it  shall  be  accounted  as  assets 
in  his  hand.  (/) 

The  difference  taken  in  these  two  last  cases  with  respect  to 
assets,  seems  to  be  well  founded ;  and  accordingly  L.  G.  Baron 
Gilbert  (^)  says,  that,  as  well  in  case  of  purchase  as  of  descent, 
all  agree  that  the  term  would  not  be  extinct  as  to  creditors.  And 
it  should  seem,  that  in  no  case  would  the  term  held  by  an  execu- 
tor or  administrator  merge  in  equity  ;  for  mergers  are  odious  in 
equity,  and  never  allowed  unless  for  special  reasons.  (A) 

At  this  day  executors  or  administrators  may  have  an  estate  of 
freehold  in  right  of  a  testator  or  intestate ;  and  there  is  reason  to 
incline  to  the  opinion,  that  estates  of  this  description,  when  held 
in  right  of  a  testator  or  intestate  are  equally  the  objects  of  the 
exemption  from  merger,  (i) 

It  may  be  observed  in  this  place,  with  respect  to  the  continu- 
ance of  the  privilege  from  merger,  that,  though  a  person  is  orig- 
inally entitled  to  a  term,  or  to  an  estate  of  freehold,  as  an  executor 
or  administrator,  yet  in  process  of  time  he  may  become  the  owner 
of  that  estate  in  his  own  right,  (i)  This  happens  in  the  case  of 
executors  when  the  executor  is  also  residuary  legatee,  and  he  per- 
forms all  the  purposes  of  the  will,  and  holds  the  estate  as  legatee ; 
or  when  the  *  executor  pays  money  of  his  own,  to  the  value  of 
the  term,  in  discharge  of  the  testator's  debts,  and  with  an  intention 

(d)  ExtiDgDishroent,  pi.  54.  made  execator,  and  hath  a  term  that  waj, 

(e)  P.  54.  Anonymous.  that  shall  not  be  an  extinguishment ;  he- 
(/)  The  rule  laid  down  by  Mr.  Preston  cause  the  term  and  the  reversion  arc  con- 
is  strongly  confirmed  by  an  authority  joined  by  act  in  law.  See,  also,  the  mod- 
which  is  not  noticed  by  him  in  support  of  em  cases  of  Stephens  v.  Bridges,  Madd. 
it,  viz,  Smith  v,  Tracy,  1  Freem.  289,  &  Geld.  66 ;  Jones  v.  Davies,  5  H.  &  N. 
where  this  difference  was  talcen  by  Saun-  767. 

ders,  scil,  that  if  a  lessee  for  years,  as  ex-  {g)  Bac  Abr.  tit  Leases,  R. 

ecutor,  purchase  the  reversion,  this  shall  {h)  Philips  u.  Philips,  I  P.  Wms.  41. 

extinguish  the  term,  because  it  is  his  own  (t)  Preston  on  Convey.  310. 

act;  but  if  one  that  hath  a  reversion  be  {k)  Seejxut,  646  etieq, 
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to  appropriate  the  term  to  his  own  use  in  lieu  of  the  money.  And 
in  the  case  of  administrators,  when  the  administrator  is  the  only 
person  entitled  to  the  beneficial  ownership  of  the  intestate*s  prop- 
erty, or  procures  a  discharge  from  those  who  are  to  share  that  prop> 
erty  with  him,  and  all  the  debts  of  the  intestate  are  paid.  Under 
these  and  the  like  circumstances,  the  executor  or  administrator  will 
have  the  estate  in  his  own  right ;  and  when  he  has  the  estate  in  his 
own  right,  it  will  be  subject  to  merger.  (I) 

Generally  speaking,  it  is  difficult  to  ascertain  when  the  charac- 
ter of  executor  or  administrator  ceases,  and  the  ownership,  inde- 
pendent of  that  character,  commences.  Every  case  must  depend 
on  its  own  circumstances.  (Z^)  This  only  is  certain,  that  when 
the  executor  or  administrator  ceases  to  hold  the  estate  in  that 
character,  he  will  hold  the  same  in  his  own  right,  and  it  will  be 
subject  to  merger,  (m) 

Since  no  man  can  bequeath  anything  but  what  he  has  to  his  own 
use,  an  executor  cannot  by  his  will  dispose  of  any  of  the  ^^  ^ 
goods  which  he  has  as  executor  to  a  legatee ;  (n)  although   tor  cannot 
we  have  seen  (o)  that  if  an  executor  appoint  an  execu-  the  floods 
tor,  the  goods  will  pass  to  him  as  the  representative  of  tator  toT 
the  first  testator ;  while  on  the  other  hand,  an  adminis-  ^*e*'®*  • 
trator  cannot  transmit  any  interest  in  the  property  of  the  intestate 
to  his  own  personal  representative. 

But,  generally  speaking,  an  executor  or  administrator,  in  his 
own  lifetime,  may  dispose  of  and  alien  the  assets  of  the   bnt  an  ex- 
testator  ;  he  has  absolute  power  over  them  for  this  pur-  hirnfetrmtt 
pose,  and  they  cannot  be  followed  by  the  creditors  of  Se'^Jj[it? 
the  deceased.  (  p)    This  rule,  however,  is  subject  to  some  J°^„*^.*{^ 
qualifications,*  which  will   be   pointed  out  when  this  followed 
treatise  arrives  at  the  general  discussion  of  the  power  of  crediton    . 
executors  and  administrators,  (y)  ceased.  ^ 

(/)  3  Preston  on  Conyey.  310, 31 1.   [The  (m)  3  Preston  on  Convey.  311. 

possession  of  personal  property,  which  one  (n)  Bransby  v.  Grantham,  2    Plowd. 

acqaires  as  an  administrator,  cannot  be  525 ;  Godolph.  pt.  2,  c.  1 7,  s.  3. 

nnited  to  and  perfect  an  equitable  title  (o)  Ante,  254. 

which  he  holds  in  his  private  capacity,  so  (p)  By  Lord  Mansfield,  in  Whale  v. 

as  to  defeat  an  action  by  the  party  having  Booth,  4  T.  R.  625,  note  to  Parr  v.  New- 

the  legal  estate.    Gamble  i^.  Gamble,  11  man;  [posf, 932, and  note  {d^};  Peterson 

Ala.  966.]  V.  Chemical  Bank,  32  N.  T.  21, 45, 49, 50.] 

(.1)  [See  Weeks  p.  Qibbs,  9  Mass.  74,  (q)  See/>osf,pt.  iii.  bk.  i.  ch.  i.  [p.  988 

75.]  et  uq.] 
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With  reference  to  the  possession  in  auter  droits  it  has  been 
Gnntof  held,  thai/  if  an  executor  or  administrator  grant  omnia 
Mohy^t^  fttma  9ua^  the  goods  of  the  deceased  will  not  pass,  unless 
executor:  the  grantor  have  no  goods  but  as  executor  or  administra- 
tor, (r)  So  if  an  executor  releases  all  actions,  suits,  and  demands 
release  of  whatsoever,  which  he  had  for  any  cause  whatever,  this 
mands.  extends  only  to  such  as  he  has  in  his  own  right,  and  not 
to  such  as  he  hath  as  executor.  («) 

Although  a  marriage  is  an  unqualified  gift  to  the  husband  of  all 
How  far  a  the  goods  and  personal  chattels  which  the  wife  was  abso- 
execu^x^  "utcly  possessed  of  at  that  time,  or  became  so  afterwards^ 
hCThufr.*^**  in  her  own  right,  yet  marriage  makes  no  gift  to  him  of 
^^•^^'  the  goods  and  chattels  which  belong  to  his  wife  in  atUer 

droit  as  executrix  or  administratrix,  (f)  Thus,  if  husband  and 
wife  recover  judgment  for  a  debt  due  to  the  wife  as  executrix,  and 
the  wife  dies,  the  husband  shall  not  have  a  scire  facias  upon  the 
judgment,  but  the  succeeding  executor  or  administrator,  (u)  Still 
the  husband  is  entitled  to  administer  in  his  wife's  right  for  his  own 
safety,  lest  she  misapply  the  funds,  in  which  case  he  would  be  lia- 
ble. Incident  to  this  right,  he  has  the  power  of  disposition  over 
the  personal  estate  vested  in  his  wife  as  executrix  or  administra- 
trix, (a;) 

With  respect  to  the  poor  laws,  it  may  be  here  observed,  *  that 
When  aD  an  executor  or  administrator  will  gain  a  settlement  by 
Ac.  viu '  estate  by  a  residence  as  such  upon  a  leasehold  property 
tiement  by  ^^  ^he  deceased,  (y)  And  a  settlement  will  equally  be 
ti^ieaM^"  gained,  although  the  tenement  to  which  he  comes  as  ex- 
hold  of  the  ecutor  or  administrator  be  under  the  value  of  lOL  a 

testator, 

&c  year.  (2}     So  it  was  held  that  the  husband  of  an  ad- 

(r)  Hatchinson  v.  Savage,  2  Ld.  Raym.  (u)  Beamond  v.  Long,  Cro.  Car.  SOS, 

1S07;  Wentw.    Off.    Ex.  193,  14th  ed.  227 ;  S.  C.  W.  Jones,  348 ;  2  Saund.  73  m. 

Bat  an  executor  may  have  trespass  for  note  to  Underhill  v.  Devereax. 

taking  goods  in  his  time,  guare  bona  €t  {x)  See  infra,  pt.  iii.  bk.  i.   ch.   iv. 

eatalla  sua,  becaase  of  the  possession.   By  [p.  963  et  aeg.] 

Holt  C.  J.  in  Knight  v.  Cole,  1  Show.  (y)  Rex  v.  Sundrish,  Burr.  Sess.  Ca.  7  ; 

155 ;  [poet,  876  et  seq.]  3  BotU  460. 

(s)  Knight  0.  Cole,  1  Show.  153.  [z]  Rex  v.  Uttoxeter,  Burr.  Sess.  Ca. 

{t}  Co.  Lit  351  a ;  Thompson  p.  Pin-  538.    Even  though  the  letters  be  taken 

chell,  11  Mod.  178,  by  Powell  J.;  poet,  oat  for  a  pauper  administrator  by  parish 

pt  II.  bk.  lY.  ch.  I.  officers,  on  purpose  to  create  the  settle- 
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ministratrix,  entitled  to  the  trust  only  of  a  term,  gained  a  settle- 
ment by  residence  thereon  for  forty  days,  (a)  And  the  executor 
to  a  tenant  of  an  estate  under  lOL  a  year  gains  a  settlement  by 
forty  days'  residence,  although  he  does  not  prove  the  will ;  because 
the  property  vests  in  him  from  the  .death  of  the  testator  ;  (i)  but 
a  next  of  kin  of  a  lessee  for  years,  in  a  case  where  several  are  in 
equal  degree  of  kindred,  can  gain  no  settlement  by  residing  on  the 
land,  if  he  does  not  take  out  letters  of  administration  ;  because  no 
right  is  vested  in  him  till  that  is  done,  (c)  Yet  in  the  case  of  a 
9ole  next  of  kin,  exclusively  entitled  to  the  administration  of  the 
personal  estate,  who  had  resided  more  than  forty  days  in  the  parish 
in  which  a  leasehold  tenement  belonging  to  the  intestate  lay,  it 
teas  held  that  she  thereby  gained  a  settlement,  although  she  had 
not  then  obtained  a  grant  of  the  administration  ;  upon  the  ground 
that  the  exclusive  right  to  enforce  the  proper  means  of  acquiring 
the  legal  title  to  the  property,  coupled  with  the  actual  enjoyment 
of  it,  gave  so  much  color  of  right  to  reside,  as  to  exempt  such  resi- 
dence from  being  considered  a  vagrant  intrusion  into  a  parish  in 
which  *  the  party  has  nothing  of  his  own^  within  the  purview  and 
scope  of  the  poor  laws,  (d) 

By  stat.  3  &  4  W.  4,  c.  74  (^An  Act  for  the  Abolition  of  FinsM 
and  Recoveries^  and  for  the  Substitution  of  more  Simple   -^^^^ 
Modes  of  Assurance')^  s.  27,  it  is  provided  and  enacted,  4,  c.  74. 
^^  that  no  bare  trustee,  heir,  executor,  administrator,  or  not  to  be 
assign,  in  respect  of  any  estate  taken  by  him  as  such  P"*^^***"- 
bare  trustee,  heir,  executor,  administrator,  or  assign,  shall  be  the 
protector  of  a  settlement." 

It  may  be  proper  to  conclude  these  doctrines  as  to  the  diflfer- 
ence  between  the  interest  which  an  executor  or  adminis-  How  the 
trator  has  in  the  goods  of  the  deceased,  and  such  as  a  which  an 

meat    Bex  v.  Great  Glenn,  5  B.  &  Ad.  Rex  r.  Berkswell,  1  B.  &  C.  542 ;  Rex  v. 

1S8.  Barnard  Castle,  2  Ad.  &  £1. 108. 

(a)  Marslej  v.  Grandborongh,  1  Stra.  (d)  Rex  v,  Honley,  8  Eait,  405.    A 

97.  grant  of  administration  wiU  not  operate 

(6)  Rex  V.  Stone,  6  T.  R.  S95.  by  relation  so  aa  to  vest  a  term  in  the  ad- 

(e)  Rex  o.  Widworthy,  Burr.  Seas.  Ca.  miniitrator  from  the  death  of  the  intestate^ 

109  ;  Rex  v.  North  Curry,  Cald.  137 ;  S.  and  thus  make  a  person  irremorable  for 

C.  2  Bott.  pi.  631 ;  South  Sydenham  v.  a  time  past,  who,  during  that  time,  was 

Lamerton,  2  Bott.  462,  note  (a) ;  Rex  v.  removable.    lb.  409 ;  and  see,  also.  Rex  p. 

Canford  Magna,  6  M.  &  SeL  355 ;  Rex  v.  Widworthy,  Burr.  Sess.  Ca.  109  ;  S.  C.  2 

Okeford  Fitxpayne,  1   B.  &  Aid.   254;  Bott  461. 
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executor  man  has  in  his  own  proper  goods,  by  considering  more 
•ttcii  may  fuUv  a  subiect  to  which  there  has  already  been  occasion 
own.  to  advert,  (e)  viz,  how  the  property  which  the  executor 

or  administrator  has  at  first  in  his  representative  character,  may 
become  his  own  to  his  own  use,  as  his  other  goods  which  he  has 
not  as  executor  or  administrator.  (/) 

As  first,  in  regard  to  the  ready  money  left  by  the  testator  ;  on 
its  coming  into  the  hands  of  the  executor,  the  property  in  the 
specific  coin  must  of  necessity  be  altered ;  for  when  it  is  inter- 
mixed with  the  executor's  own  money,  it  is  incapable  of  being 
distinguished  from  it,  although  he  shall  be  accountable  for  its 
value ;  and  therefore  a  creditor  of  the  testator  cannot,  by  fieri 
facias  on  a  judgment  recovered  against  the  executor,  take  such 
money  as  de  bonis  teatatoris  in  execution.  (^) 

So  if  the  testator  died  indebted  to  the  executor,  or  the  executor 
not  having  ready  money  of  the  testator,  or  for  any  *  other  good 
reason,  shall  pay  a  debt  of  the  testator's  with  his  own  money,  he 
may  elect  to  take  any  specific  chattel  as  a  compensation ;  and  if 
it  be  not  more  than  adequate,  the  chattel  by  such  election  shall 
become  his  own.  (A)  Consequently,  if  by  such  election  he  acquire 
the  absolute  ownership  of  the  chattel,  and  die,  his  executor  may 
defend  himself  in  an  action  of  detinue  brought  for  the  same  by 
the  surviving  executor  of  the  first  testator,  (i)  Hence,  if  an  exec- 
utor pays  with  his  own  money  the  debts  of  the  testator  in  such 
order  as  the  law  appoints,  to  the  value  of  the  whole  of  the  personal 
assets,  he  acquires  an  absolute  right  to  them ;  and  he  may  dis- 
pose of  them  as  he  pleases,,  without  being  guilty  of  any  devasta-- 
vit.  (A) 

(«)  Ante,  608.    See,  also,  605,  606.  decide  the  claim,  and,  if  the  case  is  ap- 

(/)  Wentw.  Off.  Ex.  c  7,  p.  197,  Uth  peakd  to  the  sapreme  court  of  probate, 

ed.  either  partj  may  have  the  claim  deter- 

{g)  Wentw.  Off.  Ex.  c.  7,  p.  196,  Uth  mined  by  a  jury;  if  neiiher  party  calls  for 

ed ;  Toller,  238.  a  jury,  then  it  may  be  determined  by  the 

(A)  Wentw.  Off.  Ex.  c.  7,  pp.  196,  199,  court  appealed  to.    Genl.  Sts.  c  97,  §§ 

Uth  ed. ;  Anon.  Dyer,  187  6;  Woodward  26,  27  ;  Willey  v.  Thompson,  9  MeL  329 ; 

V.  Lord  Darcy,  Plowd.   185 ;  Elliott  v,  Ela  v.  Edwards,  97  Mass.  318.] 

Kemp,  7  M.  &  W.  313,  per  Parke  B.     [In  (t)  Toller,  239. 

Massachusetts,  if  a  debt  claimed  of  the  {k)  Merchant  v.  Driver,  1  Sannd.  307 ; 

estate,  by  the  executor  or  administrator  Chalmer  v,  Bradley,  1  Jac.  &   W.  64; 

is  disputed,  he  must  file  a  statement  of  it  Vanqnelin  v,  Boward,  15  C.  B.  N.  S.  341, 

in  the  probate  court,  and  the  same  may  372 ;   [post,  1966,  note  (f).]    However,  in 

be  submitted  to  arbitrators,  if  the  parties  Hearn  v.  Wells,  1  ColL  333,  Knight  Bruce 

agree ;  if  not,  the  judge  of  probate  must  V.  C.  said  he  coald  not  accede  to  the  prop- 
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So  if  the  debt  due  to  him  from  the  testator  amount  to  the  full 
value  of  all  his  effects  in  the  executor's  hands,  there  is  a  complete 
transmutation  of  the  property  in  favor  of  the  executor,  by  the 
mere  act  and  operation  of  law.  (i^)  In  the  former  case,  his  elec- 
tion, and  in  the  latter  the  mere  operation  of  law,  shall  be  equiva- 
lent to  a  judgment  and  execution ;  for  he  is  incapable  of  suing 
himself,  (i) 

So  in  the  case  of  a  lease  of  the  testator,  devolved  on  the  execu- 
tor, such  profits  only  as  exceed  the  yearly  value  shall  be  held  to 
be  assets ;  it  therefore  follows,  that  if  the  executor  pay  the  rent 
out  of  his  own  purse,  the  profits  to  the  same  amount  shall  be 
his.  (w) 

*  There  are  likewise  other  means  of  thus  changing  the  property ; 
as  if  the  testator's  goods  be  sold  under  a  fieri  facias^  the  executor, 

osition  that  an  executor  has  a  right  in  any  solid  ground  for  the  distinction.  If 
eqnitj  to  acquire  as  a  purchaser  an  abso-  this  conrt  were  to  direct  the  land  to  be 
late  title  to  specific  chattels  by  intending  sold  in  such  a  case,  it  would  certainly  al- 
so to  deal  with  them,  and  by  paying  the  low  the  executor  to  retain  for  his  indem- 
testator's  debts  to  an  amount  exceeding  nity.  The  object  of  the  will,  and  the  ends 
the  Talue  of  those  chattels.  Whatever  of  justice,  are  equally  attained,  if  the  value 
might  be  the  rule  of  law  upon  a  plea  of  of  the  real  as  well  as  of  the  personal  aa- 
pUne  adminittravit,  he  apprehended  that  sets,  be  faithfully  applied  in  discharge  of 
not  to  be  the  rule  in  equity.  His  honor  the  debts."  See  Hill  i;.  Buford,  9  Missou. 
did  not  agree  that,  in  equity,  the  executor  869  ;  Haslett  v,  Glenn,  7  Harr.  &  J.  17  ; 
had,  under  such  circumstances,  an  abso-  McClure  v,  McClure,  19  Ind.  185.  Where 
lute  right  to  the  property.  [In  Living-  an  administrator  pays  debts  of  the  intes- 
ston  V.  Newkirk,  3  John.  Ch.  312,  318,  it  tateoutof  his  own  funds,  and  is  removed 
was  held  to  be  the  well  established  rule,  before  he  has  received  a«scts  sufficient  to 
that  if  an  executor  or  administrator  pays,  repay  him,  he  should  be  allowed  to  stand 
out  of  his  own  moneys,  debts  to  the  value  in  the  place  of  the  creditor  whose  demand 
of  the  personal  assets  in  hand,  he  may  he  has  extinguished,  and  assert  the  de- 
apply  the  assets  to  his  own  use  towards  maud  against  the  subsequent  administra- 
satisfaction  of  his  moneys  so  expended,  tor.  Smith  i^.  Haskins,  7  J.  J.  Marsh. 
And  by  Fuch  election,  the  assets  became  502.  See  Munroe  v.  Holmes,  9  Allen, 
absolutely  his  own  property.  "  This  rule,"  244 ;  S.  C.  13  Allen,  109.] 
it  was  said  by  Chancellor  Kent,  **  has  al-  {k^)  [As  to  the  terms  on  which  he  will 
ways  been  applied  to  the  personal  assets;  take  the  assets,  see  post,  1966,  note  (f).] 
and  it  is  said  (Dyer,  2.  a)  that  if  the  ex-  (/)  Plowd.  185  ;  Toller,  239.  [An  ex- 
ecutor be  directed  to  sell  the  land,  he  can-  ecutor  who  is  also  residuary  legatee  and 
not  retain  it  in  hand,  as  he  may  the  per-  has  given  bond  for  the  payment  of  all  the 
sonal  assets,  because  the  direction  of  the  debts  and  legacies,  acquires  an  absolute 
will  is  that  it  be  sold.  This  case  seems  to  title  to  the  estate  devised  and  may  give  an 
put  the  distinction  altogether  upon  the  indefeasibletitle  to  a  6ona  ^c/e  purchaser, 
testator's  intention ;  and  if  the  personal  Clarke  v.  Tufts,  5  Pick.  335.] 
assets  prove  deficient,  and  the  executor  (m)  Went.  Off.  Ex.  c.  7,  p.  200,  14th 
pays  out  of  his  own  moneys,  to  the  value  ed. ;  Toller,  239. 
of  the  land,  there  does  not  appear  to  be 
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as  well  as  any  other  person,  may  buy  such  goods  of  the  sheriff ; 
and  in  case  he  does  so,  the  property  which  was  vested  in  him  as 
executor  shall  be  turned  into  a  property  in  jure  propria,  (n) 

Again,  if  the  executor  among  the  testator's  goods  find  and  take 
some  which  were  not  his,  and  the  owner  recover  damages  for 
them  in  an  action  of  trespass  or  trover,  in  this,  as  in  all  similar 
cases,  the  goods  shall  become  the  trespasser's  property,  because 
he  has  paid  for  them,  (o) 

If  an  executor  or  administrator  makes  an  underlease  of  a  term  of 
years  of  the  deceased,  rendering  rent  to  himself,  his  executors,  &c. 
though  he  has  the  term  wholly  in  right  of  the  intestate,  yet,  when 
he  makes  this  lease,  he  has  power  to  dispose  of  the  whole ;  and 
by  making  a  lease  of  part  he  appropriates  that  to  himself,  and 
divides  it  from  the  rest,  and  has  the  rent  in  his  own  right ;  and 
if  he  brings  an  action  for  it,  he  must  bring  it  in  the  debet  and 
detinet ;  and  if  he  dies,  the  rent  will  be  payable  to  his  personal 
representative,  and  not  to  the  administrator  de  bonis  non  of  the 
original  deceased.  Q?) 

As  an  executor,  who  is  also  a  legatee,  may,  by  assenting  to  his 
own  legacy,  vest  the  thing  bequeathed  in  himself  in  the  capacity 
of  legatee,  (^)  so  an  administrator,  who  is  also  entitled  to  share  in 
the  residue  as  one  of  the  next  of  kin  under  the  statute  of  distri- 
bution, may  acquire  a  legal  title,  in  his  own  right,  to  goods  of  the 
deceased,  either  by  taking  them  by  an  agreement  with  the  parties 
entitled  to  share  with  himself  under  the  statute,  or  even  withoat 
such  *  agreement,  by  appropriating  them  to  himself  as  his  own 
share,  (r) 

If  one  of  several  executors  or  administrators  alone  sell  any  of 

• 

(fi)  Went.  Off.  Ex.  c  7,  p.  200,  Uth  tenant  enjoyed  the  demised  premises  with- 

ed. ;  Toiler,  239.  ont  interruption  during  that  period ;  and 

(o)  lb.  it  was  held  that  neither  the  administrator 

(p)  Drue  V.  Baylie,  1  Freem.  403 ;  S.  C.  subsequently  appointed,  nor  the  heir  of 

lb.  392 ;  S.  C.  2  Lev.  100;  1  Veutr.  275  ;  the  intestate,  could  mainUin  an  action  for 

8  Keb!  298,  427,  463,  495,  549 ;  Sury  v.  use  and  occupation   against  the  tenant. 

Cole,  Latch,    266,  267;    Skeffington    v.  Boyd  r.  Sloan,  2  Bailey,  311;  Logan  r. 

Whitehnrst,  3  Y.  &  Coll.  Exch.  1.    But  Caldwell,  2  Missou.  373  ;  Foltz  v,  Prouse, 

see  Co  well  v.  Watts,  6  East,  405 ;  Cather-  17  Dl.  487  ;  Stinson  v.  Stinson,  38  Maine, 

wood  V,  Chabaud,  I  B.  &  C.  150;  infra,  593.] 

pL  II.  bk.  III.  ch.  II.  bk.  IV.  ch.  ii.    [An  [q)  See  post,  pt  iii.  hk.  iii.  ch.  it.  | 

executor  acting  under  a  will,  which  was  iii.  [p.  1380.] 

afterwards  set  aside,  leased  the  lands  of  (r)  Elliott  v.  Kemp,  7  M.  &  W.  913,  per 

his  supposed  testator  for  a  year,  and]  the  Parke  B. 
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the  goods  of  the  testator,  he  alone  may  maintain  an  action  for  the 
price,  not  naming  himself  executor.  («) 

In  a  case  where  bills  of  exchange  had  been  accepted  by  A.,  for 
the  accommodation  of  B.,  one  of  the  executors  of  C,  it  appeared 
that  B.,  having  considerable  sums  of  money  in  his  hands  belonging 
to  C/s  estate,  which  were  deposited  in  a  box  in  his  possession,  dis- 
counted the  bills  with  such  money,  by  taking  out  of  the  box  the 
requisite  amount,  deducting  the  discount,  and  at  the  same  time 
placing  the  bills  in  the  box.  And  it  was  held  by  Alexander  C.  B. 
that  B.  could  not  sever  his  character  of  an  accommodation  holder 
of  these  bills  from  his  character  of  executor,  so  as  to  enable  him 
and  his  co-executor  to  sue  as  indorsees  of  the  bills  for  a  valuable 
consideration,  (t) 

A  sale  by  an  administrator  of  a  "  pretenced  right  or   Sale  by  an 

.  ,      ,  .  .  .  .         adminis- 

title  '  to  premises  of  a  term  in  which  the  intestate  died  trator  of  a 

possessed,  but  of  which  the  administrator  never  had  pos-  title  held  to 

session,  was  held  to  be  within  the  prohibition  of  the  stat-  32  h'.^sI'c. 

ute  82  Henry  8,  c.  9.  (u)  ®- 

(s)  Godolph.  pL  S,  c.  16,8.  1;  Wentw.  (u)  Doe  v.  Evans,  1  C.   B.  717.    Bat 

Off.  Ex.  224,   14th  ed.;   Brasdngton  v.  see  now  stat  8  &9  Vict.  c.  106,8.  6  ;   [and 

Anlt,  2  Bing.  177  ;  S.  C.  9  Moore,  840.  Parsons  C.  J.  in  Drinkwater  v.  Drink- 

{t)  «—  V.  Adams,  1  Younge,  117.  water,  4  Mass.  359.] 


•BOOK  THE   SECOND. 

ON  THE  QUANTITY  OF  THE  ESTATE  IN  POSSESSION  OF  AN 

EXECUTOR  OR  ADMINISTRATOR. 


The  estate  After  the  administration  is  granted,  the  interest  of 
^'inrstra-  ^^®  administrator  in  the  property  of  the  deceased  is  eqaal 
tor  is  the      to  and  with  the  interest  of  an  executor.  Co)     Executors 

Bantie  as 

that  of  an  and  administrators  differ  in  little  else  than  in  the  man- 
execu    .      ^^^  ^£  their  constitution.  (6) 

The  general  rule  is,  that  all  goods  and  chattels,  real  and  per- 
The  whole  soual,  go  to  the  executor  or  administrator,  (c)  By  the 
estate  of      ^^^^  ^^  ^^^^  realm,  says  Swinburne,  (d)  as  the  heir  hath 

(a)  Touchst.  474 ;  Blackborongh  v.  Da-  Newcomb  v,  Williams,  9  Met.  533 ;  Yen- 
vies,  1  P.  Wms.  43,  by  Holt  0.  J.  able  v.  Mitchell,  29  Geo.  566 ;    Dean  p. 

(6)  Treat.  £q.  bk.  4,  pt.  2,  c.  1,  s.  1.  Biggers,  27  Geo.  73;  Wilson  v.  Wilson,  3 
[By  Massachasetts  statate  1783,  c  24,  s.  Binn.  557.  It  has,  however,  been  held 
10,  it  was  provided  that  all  estate  real  and  that  an  administrator  with  the  will  an- 
personal,  undevised  In  any  will,  shall  be  nexed  has  no  authority  to  administer  upon 
distributed  as  if  it  were  intestate,  and  the  any  part  of  the  testator's  estate,  not  dis- 
execntor  shall  administer  apon  it  as  such,  posed  of  by  the  will.  Harper  v.  Smith,  9 
Under  this  statute,  in  Hays  v,  Jackson,  6  Geo.  461 ;  Yenable  v,  Mitchell,  29  Geo. 
Mass.  152,  Parsons  C.  J.  said:  "A  ques-  566;  Dean  v.  Biggers,  27  Geo.  73.  See 
tion  has  been  made,  whether  the  executor  Montague  v.  Camoal,  1  A.  K.  Marsh.  351 ; 
must  take  out  administration  on  such  an-  Owens  v.  Cowan,  7  B.  Mon.  152;  Mont- 
devised  estate,  or  whether  he  shall  admin-  gomery  v.  Millikin,  5  Sm.  &  M.  151 ; 
ister  it  ex  officio  as  executor.  The  usage  Moody  v.  Vandyke,  4  Binn.  31 ;  Drayton 
has  been  to  administer  it  without  a  letter  v.  Grimke,  I  Bailey  £q.  392 ;  Perry  v.  Gill, 
of  administration;   and  we  are  satisfied  2  Humph.  218.] 

that  this  usage  is  correct.    The  executor,  (c)  Com.  Dig.  Biens,  C. ;  Co.  Lit  388  a. 

by  the  probate  of  the  will,  has  the  admin-  The  hocres  of  the  civil  law,  answering  to 

istration  of  the  testate  estate,  according  to  our  executor  or  administrator,  succeeded 

the  joillf  and  on  undevised  estate  he  is  also  in  universum  jus  dejuncti.   Grodolph.  pt.  2, 

directed  to  administer  agreeably  to  th}  pro-  c.  1,  s.  1. 

visions  respecting  intestate  estate."    Par-  {d}  Swinb.  pt  6,  s.  3,  pi.  5. 
ris  V,  Cobb,  5  Rich.  (S.  Car.)  Eq.  450; 
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not  to  deal  with  the  e^oods  and  chattels  of  the  deceased,   **>®  ^e- 

"  ,  ceased 

no  moi*e  hath  the  executor  to  do  with  the  lands,  tene-  vests  in  the 

escecutoi' 

ments,  and  hereditaments,  (d^^  In  other  words,  it  may 

{d^)  [An  administrator  at  common  law  heir,  or  of  his  alienee,  or  of  his  disseisor, 
takes  no  interest  in  the  real  estate  of  the  can  defeat  the  naked  aathority  of  the  ad- 
deceased  ;  nor  does  an  executor,  unless  by  ministrator  to  sell  on  license.  Thus,  also, 
force  of  the  provisions  of  the  will.  Phelps  v.  when  an  authority  is  given  by  the  testator 
Funkhouser,  39  III.  401 ;  Smith  v.  M'Con-  to  his  executor  to  sell  his  lands  for  the 
nell,  17  111.  135;  Hathaway  v.  Valen-  payment  of  his  debts,  the  executor  may 
tine,  14  Mass.  501 ;  Drinkwater  v.  Drink-  sell  notwithstanding  the  death  or  aliena- 
water,  4  Mass.  354 ;  Dean  v.  Dean,  3  tion  of  the  devisee  ;  and  for  the  same  rea- 
Mass.  258;  Willard  v.  Nason,  5  Mass.  son,  notwithstanding  his  disseisin.  And 
240 ;  Boylston  v.  Carver,  4  Mass.  589  ;  the  purchaser,  by  virtue  of  his  deed,  may 
Almy  V.  Crapo,  100  Mass.  218,  220,  221 ;  try  his  title  to  the  lands  sold,  on  a  writ  of 
Gibson  v.  Farley,  16  Mass.  280 ;  Newcomb  entry,  if  it  be  disputed.  So  the  adminis- 
o.  Stebbins,  9  Met.  540 ;  Wilde  J.  in  trator  has  no  cause  to  recover  the  posses- 
Brown  V.  Kelsey,  2  Cush.  243,  251 ;  Hoar  sion  by  a  suit  at  law,  and  cannot  maintain 
J.  in  Palmer  v.  Palmer,  13  Gray,  328  ;  a  suit  for  that  purpose.  Parsons  C.  J.  in 
Lobdell  p.  Hayes,  12  Gray,  236;  Griffith  Drinkwater  v.  Drinkwater,  4  Mass.  354, 
V.  Beecher,  10  Barb.  432  ;  McLean  J.  in  358,  359.  See  Dean  v.  Dean,  3  Mass.  258, 
Brush  V.  Ware,  15  Peters,  111,  112 ;  Vance  260,  261 ;  Lobdell  v.  Hayes,  12  Gray,  236, 
O.Fisher,  10  Humph.  211;  Comparet  u.  238;  Crocker  v.  Smith,  32  Maine,  244; 
Bandall,  4  Ind.  55 ;  Willcox  v.  Smith,  26  Sargent  J.  in  Lane  v.  Thompson,  43  N. 
Barb.  816;  Bridgewater  v,  Brookfield,  3  H.  320,  325,  326,  and  cases  cited;  Glad- 
Cowen,  299 ;  Hillman  i;.  Stevens,  16  N.  T.  son  v.  Whitney,  9  Iowa,  267 ;  Lockwood 
278;  Breevort  v.  McJimsey,  1  £dw.  Ch.  v.  Lockwood,  2  Root,  409;  Thayer  v.  Lane, 
551.  The  rule  is  the  same,  aUhoogh  thees-  1  Walker  (Mich.),  200 ;  Bank  of  Charles- 
tate  is  insolvent.  Post,  817,  note  (c^),  820,  ton  v.  Inglesby,  Spears  £q.  399  ;  Pinson 
note  (o);  Ticknor  v.  Harris,  14  N.  H.  272.  v.  Williams,  23  Missou.  64;  Stillman  t;. 
It  is  otherwise,  however,  in  New  Hamp-  Toung,  16  111.318.  But  an  executor  or 
shire,  as  to  this  last  point.  See  Bergin  v,  administrator  may  maintain  an  action  for 
McFarland,  26  N.  H.  237  ;  and  as  to  Ver-  lands  which  have  been  setoff  to  him  upon 
mont,  see  McFarland  V.  Stone,  17  Vt.  165;  an  execution  recovered  by  such  executor 
Aldis  V.  Burdick,  8  Vt.  21.  But,  at  com-  or  administrator  on  a  debt  due  to  the  de^ 
mon  law,  generally  the  lands  of  an  intestate  ceased.  Boylston  v.  Carver,  4  Mass.  598. 
descend  to  the  heir,  subject  to  the  payment  See  Foster  i;.  Huntington,  5  N.  H.  1 08. 
of  debts  if  there  be  a  deficiency  of  personal  So  as  to  lands  mortgaged  to  the  deceased, 
estate.  The  administrator  has  no  right  to  and  taken  possession  of  and  the  mortgage 
enter  into  the  lands,  or  to  take  the  profits,  foreclosed  by  his  executor  or  administra- 
He  has  no  interest  in  them,  but  a  naked  tor  after  the  decease  of  the  mortgagee ; 
authority  to  sell  them  on  license  to  pay  unquestionably  the  executor  or  adminis- 
the  debts  where  the  personal  estate  is  in-  trator  is  to  hold  the  estate,  until  his  func- 
saffident.  And  lands  not  being  liable  at  tions  touching  it,  are  performed.  Parker 
common  law  for  the  payment  of  debts,  J.  in  Boylston  v.  Carver,  4  Mass.  598, 610 ; 
they  are  made  liable  by  statnte.  If  the  Richardson  v,  Hildreth,  8  Cush.  225 ; 
lands  are  liable  to  the  payment  of  the  in-  Palmer  v.  Stevens,  11  Cush.  148.  "And 
testate's  debts,  the  administrator  may  law-  we  cannot  soe,"  says  the  learned  jndge, 
fully  sell  them  on  license,  whether  they  **  how  the  widow  or  heir  in  this  case,  or  in 
are  in  the  possession  of  the  heir,  or  of  his  the  case  of  land  delivered  to  the  executor 
alienee  or  disseisor.    For  no  seisin  of  the  or  administrator,  to  satisfy  a  debt  dne  to 
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be  stated,  that,  both  at  law  and  equity,  the  whole  personal  estate 
of  the  deceased  vests  in  the  executor  or  administrator.  (cP) 

the  estate,  can  have  any  right  of  entry  or  Ferguson,  8  Porter,  500 ;  Harper  v.  Archer, 
can  maintain  any  action  for  the  possession,  28  Miss.  212.  By  statute  in  Blassachusetts, 
until  distribution  hit  been  made  by  the  real  estate  held  by  an  executor  oi  admin- 
judge  of  probate  according  to  the  statute."  istrator  in  mortgage,  or  taken  on  execor 

4  Mass.  610,  611.  See  Dean  v.  Dean,  3  tion  by  him,  may  be  sold,  subject  to  the 
Mass.  262  ;  TafU  ti.  Stevens,  3  Gray,  504,  right  of  redemption,  at  any  time  before 
507.  And  this  distribution  is  to  be  made  to  the  right  of  redemption  is  foreclosed,  in 
the  same  persons,  and  in  the.  same  proper-  the  same  manner  as  personal  estate  of  a 
tions,  as  if  the  land  had  been  a  part  of  the  person  deceased,  and  the  proceeda  of  the 
personal  estate  of  the  deceased.  Genl.  Sts.  sale  will  be  held  as  other  personal  assets 
Biass.  c  96,  §  14 ;  Richardson  v.  Hildreth,  of  the  deceased.  Genl.  Sts.  c.  96,  S§  9, 10, 
8  Cnsb.  225 ;  Taft  v,  Stevens,  3  Gray,  504,  11,  12.  See  Baldwin  v.  Timmins,  3  Gray, 
507.  But  until  this  distribution  the  per-  302.  Where  the  right  of  redeeming  real 
sonal  representative  holds  the  estate  in  estate  held  by  an  executor  or  administra- 
trust  for  the  persons  entitled.    Terry  v.  tor  in  mortgage,  or  taken  on  execution  by 

(dP)  See  Swilley  V.  Lyon,  18  Ala.  552;  shall  v.  King,  24  Miss.  85;  Curtis  J.  in 

Hays  v.  Jackson,  6  Mass.  149, 152  ;  Weeks  Allen  v.  Simons,  1  Curtis,  124.    This  is 

V.  Jewett,  45  N.  H.  540, 542 ;  Ladd  v.  Wig-  necessary  to  the  transmission  of  the  title, 

gin,  35  N.  H.  421,  430 ;  Keating  r.  Smith,  Whit  r.  Ray,  4  Ired.  (Law)  14;  Davidson 

5  Cush.  232,  237 ;  Beattie  v.  Abercrombie,  v.  Potts,  7  Ired.  Eq.  272 ;  Carter  v.  Green- 
18  Ala.  9 ;  Sneed  v.  Hooper,  Cooke,  200 ;  wood,  5  Jones  (N.  Car.)  Eq.  410 ;  Sharp 
Dawes  v.  Boylston,  9  Mass.  337, 352,  353 ;  v.  Farmer,  4  Dev.  &  Bat.  (Law)  122 ;  Al- 
Lane  v.  Thompson,  43  N.  H.  320;  Shir-  exander  w.  Banfield,  6  Texas,  400;  Miller 
ley  p.  Healds,  34  N.  H.  407;  Clapp  r.  v.  Batman,  11  Ala.  609.  A  person  ex- 
Stoughton,  10  Pick.  463  ;  Allen  v.  White,  clusirely  entitled  to  an  intestate  estate 
17  Vt.  69  ;  Allen  w.  Simons,  1  Curtis,  124,  cannot  sue  therefor,  without  first  taking 
125 ;  post,  1474,  notes.  All  contingent  as  out  administration  on  the  estate ;  Bradford 
well  as  absolute  interests  in  personal  prop-  v.  Felder,  2  McCord  Ch.  168 ;  Cochrui  r. 
erty  pass  to  the  execntor  or  administrator ;  Thompson,  18  Texas,  652  ;  but  see  oaie, 
and  in  like  manner  all  choses  in  action  630,  note  («) ;  Downer  v.  Downer,  9  Penn. 
pass,  although  they  may  remain  depend-  St.  302 ;  nor  can  he  hold  such  estate  al- 
ing  on  a  contingency  during  the  life  of  the  though  in  fact  received  by  him,  as  againat 
testator  or  intestate.  Wilde  J.  in  Clapp  the  administrator.  Eisenbise  v,  Eisenbiafi, 
p.  Stoughton,  10  Pick.  468  ;  Ladd  p.  Wig-  4  Watts,  134.  The  execntor  or  admin- 
gin,  35  N.  H.  421,  430 ;  Beecher  p.  Buck-  istrator  alone  can  represent  the  penonalty. 
ingham,  18  Conn.  110.  As  no  title  to  the  Jenkins  p.  Freyer,  4  Paige,  51  ;  Bradfoid 
personal  estate  vests  either  in  the  widow  p.  Felder,  2  McCord  Ch.  168  ;  Eellar  v. 
or  next  of  kin,  as  such,  they  can  maintain  Beeler,  5  Monr.  574 ;  Wilkinson  v.  Penin, 
no  action  or  suit  to  recover  it,  until  after  7  Monr.  217.  The  title  vests  in  the  admin- 
administration  and  decree  of  distribution,  istrator  only  for  the  purpose  of  enabling 
Weeks  p.  Jewett,  45  N.  H.  540;  Tappan  him  to  admmister  the  estate  according  to 
V.  Tappan,  30  N.  H.  50;  Woodin  p.  Bag-  law,  by  paying  the  debts  of  the  deceased, 
ley,  13  Wend.  453;  Beecher  p.  Crouse,  19  and  making  distribution  or  final  setcfe- 
Wend.  306  ;  Lawrence  p.  Wright,  23  Pick.  ment.  Hall  p.  Hall,  27  Miss.  458 ;  Dawes 
128;  Clapp  p.  Stoughton,  10  Pick.  463.  p.  Boylston,  9  Mass.  352 ;  Lewis  p.  Lyons, 
Distributees  can  obtain  their  distributive  13  111.  117.] 

shares  only  through  administration.  Mai^ 
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The  personal  property  in  which  the  deceased  had  but  a  joint  es- 
tate or  possession  will  survive  to  his  companions,  and  his  Personal 
executor  or  administrator  will  not  be  entitled  to  a  moiety   which  the 

him,  is  foreclosed,  such  real  estate  can  be  a  creditor  of  the  deceased  in  his  lifetime, 
sold  for  the  payment  of  debts,  legacies,  and  §11.  An  executor  or  administrator,  li- 
charges  of  administration,  in  the  same  censed  to  seU  lands  fraudulently  conveyed 
manner  as  real  estate  of  which  the  deceased  by  the  deceased,  or  fraudulently  held  by 
died  seised,  upon  obtaining  license  there^  another  person  for  him,  or  to  which  he 
for  as  prescribed  by  law.  Grenl.  Sts.  Mass.  had  a  right  of  entry  or  of  action,  or  a 
c.  96,  §  13.  See  Thomas  v.  Le  Baron,  10  right  to  a  conveyance,  may  first  obtain 
Met.  403.  It  is  provided  by  statute  in  possession  thereof  by  entry  or  by  action, 
Massachusetts,  that  "  where  the  personal  and  may  sell  the  same  at  any  time  within 
property  in  the  hands  of  an  executor  or  one  year  after  so  obtaining  possession, 
administrator  is  not  sufficient  to  pay  the  §§  12,  13.  A  mere  formal  entry  by  him 
debts  of  the  deceased,  with  the  charges  of  is  sufficient  to  authorize  him  to  sell  and 
administration,  his  real  estate,  or  as  much  convey  the  whole  title.  Freeland  u.  Free- 
thereof  as  may  be  necessary,  shall  be  sold  land,  102  Mass.  479.  If  an  administrator 
for  that  purpose,  by  the  executor  or  ad-  sells  land,  under  §  12,  supra,  to  pay  debts 
ministrator,  upon  obtaining  the  prescribed  of  the  deceased,  after  recovering  the  land 
license  therefor ;  and  the  proceeds  of  the  by  a  writ  of  entry  from  one  to  whom  the 
real  estate  so  sold  is  to  be  treated  as  assets  deceased  conveyed  it  in  fraud  of  his  cred- 
in  the  hands  of  the  executor  or  adminis-  itors,  but  for  a  valuable  consideration,  a 
trator  in  like  manner  as  if  the  same  had  surplus  of  the  proceeds  remaining  after 
originally  been  part  of  the  goods  and  chat-  paying  the  debts,  belongs  to  the  fraudulent 
tds  of  the  deceased  ;  and  the  executor  or  grantee  as  against  the  heirs  of  the  intes- 
administrator,  and  the  sureties  in  his  ad-  tate.  Allen  v.  Ashley  School  Fund,  102 
ministration  bond,  shall  be  accountable  Mass.  262,  266,  267 ;  2  Sugden  Y.  &  P. 
and  chargeable  therefor."  Oenl.  Sts.  c.  96,  (8th  Am.  cd.)  714,  note  (/^}.  See  Tcnney 
§§  7,  8 ;  c.  102,  §  I ;  post,  1656,  note  (^).  v.  Poor,  14  Gray,  500.  As  to  the  law  of  In- 
The  mode  of  obtaining  the  license  and  the  diana  with  regard  to  sales  of  land  to  pay 
entire  course  ofprocedure  in  regard  to  mak-  debts  of  deceased,  see  Rapp  v.  Matthias, 
ing  the  sale  are  fully  specified  in  Grenl.  Sts.  35  Ind.  332.  An  executor  or  administra- 
c.  102.  In  certain  events  the  executor  or  tor  cannot  directly  or  indirectly  purchase 
administrator  may  be  licensed  to  sell  more  at  his  own  sale,  whether  made  under  a 
than  is  necessary  for  the  payment  of  debts,  power  in  a  will,  or  by  an  order  or  license 
and  when  he  is  so  licensed,  be  is  required  of  court,  or  under  an  execution.  2  Sug- 
to  give  bond  with  surety  or  sureties  to  the  den  V.  &  P.  (8th  Am.  ed.)  688,  note  (m') 
judge  of  the  probate  court  for  the  county  and  cases  cited ;  Skillman  v.  SkiUman,  15 
in  which  he  was  appointed,  conditioned  N.  J.  Eq.  388 ;  Froneberger  v.  Lewis,  70 
according  to  law,  to  account  for  and  dis-  N.  Car.  456 ;  Glass  v.  Greathouse,  20  Ohio, 
pose  of  all  proceeds  of  the  sale  remaining  503 ;  McGowan  v.  McGowan,  48  Miss, 
afterpaymentof  the  debts  and  charges.  C.  553;  Boyd  v.  Blankman,  29  Cal.  19; 
102,  §  6.  The  sale  is  to  be  made  by  public  Coat  v.  Coat,  63  III.  73  ;  Rafferty  v,  Mal- 
anction.  §  1 7.  The  real  estate  of  the  de-  lory,  3  Biss.  362 ;  Brackenridge  v,  Holland, 
ceased,  liable  to  be  sold,  includes  all  lands  2  Blackf.  377  ;  Shine  v.  Redwine,  30  Geo. 
of  the  deceased,  and  all  rights  of  entry  780  ;  Lathrop  v.  Wightman,  41  Penn.  St. 
and  of  action,  and  all  other  rights  and  in-  297  ;  Stronach  v.  Stronach,  20  Wis.  129  ; 
terests  in  lands,  which  by  law  would  de-  Miles  v.  Wheeler,  43  HI.  123  ;  Ely  v,  Ho- 
flcend  to  his  heirs,  or  which  would  have  rine,  5  Dana,  398 ;  Prindle  v,  Beveridge, 
been  liable  to  attachment  or  execation  by  7  Lansing,  225 ;    Anderson  v.  Green,  46 
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deceased      of  it :  (e)  for  a  survivorship  holds  place  regularly  as  well 
tenant         between  joint  tenants  of  soods  and  chattels  in  possession 

■hall  not  JO  * 

go  to  the  or  in  right,  as  between  joint  tenants  of  inheritance  or  free- 
executor.  j^qJ^j^  ^jry  But  the  wares,  merchandise,  debts,  or  duties^ 
which  joint  merchants  have,  as  joint  merchants  or  partners,  shall 
not  survive,  but  shall  go  to  the  executors  of  the  *  deceased ;  and  this 
is  per  legem  mercatoriam  which  is  part  of  the  laws  of  this  realm, 
for  the  advancement  and  continuance  of  commerce  and  trade, 
except  in  whicli  is  pro  hono  publico  ;  for  the  rule  is,  that  ju9  aeeres- 
MTt^^ini  ^^^^*  inter  mercatores  pro  benefimo  commercii  locum  non 
trade,  &c.    JiaheL  (jff^     And  this  part  of  the  lex  mercatoria  has  been 

Geo.  361 ;   Eraser  v,  Lee,  42  Ala.  75 ;  ment  of  his  debts,  is  that  of  levying  on 

Newton  v.  Roe,  33  Geo.  163.    Such  pur-  them  an  execution  obtained  against  the 

chase  is  not  absolutely  void,  bat  voidable  ex^utor   or   administrator  for   a  claim 

at  the  election  of  the  heirs  of  the  deceased,  against  the  estate.    See  Graff  v.  Smith,  1 

to  be  made  within  a  reasonable  time.  Ives  Dall.  481;  Morris  v.  Smith,  I  Yeates,  238  ; 

V.  Ashley,  97  Mass.  198;  Davoue  v.  Fan-  Rowland   v,  Harbaugh,  5  Watts,    367; 

ning,  2  John.  Ch.  252  ;   2  Sugden  Y.  &  MPherson  t7.  Cunliff,  II  Serg.  &  R.  432; 

P.  (8th  Am.  ed.)  687,  note  (a) ;   Blood  o.  Wilson  i;.  Watson,  1  Peters  C.  C.  269 ; 

Hajman,  13  Met.  231 ;  Robbins  v.  Bates,  Steel  v.  Steel,  4  Allen,  417;   Prescott  o. 

4  Gush.  104 ;  Dunlap  v.  Mitchell,  10  Ohio,  Tarbell,  1  Mass.  204 ;  Gore  t;.  Brazier,  3 

117;  Masselmen  u.  Eshleman,  10  Penn.  Mass.  523;  Wyman  v.  Brigden,  4  Mass. 

St.  401;  Moore  v,  Hilton,  12  Leigh,  1 ;  150;  Drinkwater  v,  Drinkwater,  4  Mass. 

Mercer  f.  Newson,  23  Geo.  151 ;  Harring-  354;Bigelow   v.  Jones,    4    Mass.    512; 

ton  17.  Brown,  5  Pick.  519  ;  Shine  o.  Red-  Mitchell  v.  Lunt,  4  Mass.  654 ;  Ramsdello. 

wine,  30  Geo.  780;  Boyd  v,  Blankman,  29  Creasy,  10  Mass.  170;  Bells  i\  Robinson, 

Gal.  19;  Miles  v.  Wheeler,  43  LI.  123;  I  Stewart,  193;  Wyman  v.  Fox,  55  Maine, 

post,  938;    Anderson  u.  Green,  46  Geo.  523;  Nowell  i;.  Bragdon,  14  Maine,  320. 

361 ;  Smith  v.  Granberry,  39  Geo.  381 ;  Provision  is  made  for  such  levy  and  its 

Grubbs  v.  McGIawn,  39  Geo.  672.    Being  effect  by  statute  in  Massachusetts.    Genl. 

voidable  only,  an  estate  passes,  by  the  con-  Sts.  c  103,  §§  53,  54,  55.    But  in  Illinois 

veyance,  to  the  grantee,  and  if  it  is  after-  a  creditor  cannot  enforce  collection  of  a 

wards  sold  and  conveyed  for  a  valuable  debt  against  the  deceased  by  levying  an 

and  full  consideration,  to  a  honafde  pur-  execution  on  lands  left  by  him.    Stillman 

chaser,  who  has  no  notice  that  it  was  v.  Young,  16  111.  318.] 

bought,  at  the  administrator's  sale,  for  (e)  Swinb.  pt  3,  s.  6,  pi.  1 ;  [pott,  843, 

the    administrator's    benefit,    such    pur-  1740,  note  (r),  1865,  note  (d),]  See  post, 

chaser  will  hold  it  against   the  heirs  of  pt  iii.  bk.  iii.  ch.  y.  §  i.  as  to  what  con- 

the  intestate.  Blood  v.  Hay  man,  13  Met.  stitutes  a  joint  tenancy  in  personal  prop- 

231 ;  Robbins  v.  Bates,  4  Gush.  104.    For  erty. 

cases  where  the  heir  permitted  the  execu-  (/)  Co.  Lit  182  a;  Harris  p.  Fergus- 
tor  or  administrator  to  buy  and  to  make  son,  16  Sim.  308;  Crossfield  v.  Snch,  8 
valuable    improvements,    see    Potter    o.  Ex.  825. 

Smith,  36  Ind.  231 ;  Smith  v.  Drake,  23  (g)  lb. ;  Rex  v.  Collectors  of  Customs, 

N.  J.  Eq.  302.    Another  method  allowed  2  M.  &  Sel.  225.    But  with  respect  to 

to  be  pursued,  in  some  states,  for  subject-  chcaes  in  action,  though  the  riyht  of  tlie 

ing  the  lands  of  the  deceased  to  the  pay-  deceased  joint  tenant  devolves  on  liis  per- 

[661] 
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extended  to  all  traders  (including  manufactnrers),  (A)  and,  as 
it  should  seem,  to  all  persons  engaged  in  joint  undertakings 
in  the  nature  of  trade,  (t)  Thus,  if  two  take  a  lease  of  a  farm 
jointly,  the  lease  shall  survive,  but  the  stock  on  the  farm,  though 
occupied  jointly,  shall  not  survive.  (/)  So  where  two  persons  ad- 
vance a  sum  of  money  by  way  of  mortgage,  and  take  the  mortgage 
to  them  jointly,  and  one  of  them  dies ;  when  the  money  is  paid  the 
survivor  shall  not  have  the  whole,  but  the  representative  of  him 
who  is  dead  shall  have  his  proportion,  (i)  So  if  two  or  more 
make  a  joint  purchase  of  land,  and  afterwards  one  of  them  lays 
out  a  considerable  sum  in  repairs  and  improvements  and  dies,  this 
shall  be  a  lien  on  the  land,  and  a  trust  for  the  representative  *  of 
him  who  advanced  it.  (?)  But  where  two  become  joint  tenants, 
or  jointly  interested,  in  personal  property,  by  way  of  gift,  there  the 
same  shall  be  subject  to,  all  the  consequences  of  the  law  of  survi- 
vorship, (m) 

In  the  case  of  Morris  v,  Barrett,  (n)  the  residue  of  real  and 


sonal  representative,  the  remedy  survives  (j)  Jefferejs  v.  Small,  1  Vem.  217. 
to  his  companion,  who  alone  must  enforce  {k)  Petty  v.  Sty  ward,  I  Chanc.  Rep. 
the  right  by  action.  See  poet,  pt.  ii.  bk.  81 ;  Fonbl.  Treat  bk.  2,  c.  4,  s.  2,  noto  (g) ; 
III.  ch.  I.  §  II. ;  pt.  V.  bk.  i.  ch.  i.  And  Vickers  v,  Cowell,  1  Beav.  529. 
it  has  been  doabted  whether  the  rule  can  (/)  Lake  v.  Gibson,  1  Eq.  Cas.  Abr.  291, 
in  any  case  be  enforced  bat  in  a  court  of  pi.  3.  See,  further,  on  this  sabject,  Lake 
equity.  See  Smith's  Mercantile  Law,  149,  v,  Craddock,  3  F.  Wms.  158;  Lyster  v, 
3d  ed. ;  Abbott  on  Shipping,  97,  7th  ed.  Dolland,  1  Ves.  jr.  434 ;  Jackson  v,  Jack- 
But  it  has  been  lately  decided  by  the  court  son,  9  Ves.  597,  note ;  Crawshay  v.  Maule, 
of  exchequer,  after  full  consideration,  that  1  Swanst.  498 ;  Dale  i;.  Hamilton,  5  Hare, 
tbe  title  to  partnership  chattels  does  not  369,  384;  Robinson  v.  Preston,  4  Kay  & 
survive  at  law.  Bnckley  v.  Barber,  6  Ex.  J.  505;  Harrison  v.  Barton,  1  Johns.  & 
164.  Jn  the  same  case  it  was  argued  that  H.  287,  where,  on  the  purcbase  by  two 
the  surviving  partners  have,  at  law,  at  all  persons  contributing  equally  to  the  costs 
events,  a  jua  disponendi  as  to  the  partner-  of  it.  Wood  V.  C.  held  that  parol  evidence 
ship  chattels,  for  the  purpose  of  winding  of  sarroundlng  circamatances  and  of  sub- 
np  the  partnership  debts.  The  court,  how-  sequent  dealings  was  admissible,  notwith- 
ever,  doubted  whether  they  have  a  power  standing  the  statute  of  frauds,  to  prove 
to  sell  and  give  a  good  legal  title  to  the  an  intention  to  hold  in  severalty ;  and  his 
share  belonging  to  the  executor  of  the  de-  honor  relied  on  the  observation  of  Sir  W. 
ceased  partner  when  they  tell  in  order  to  Grant,  in  Aveling  v.  Knipe,  19  Yes.  441, 
pay  the  debts  of  the  partnership ;  and  the  that  equity  will  not  hold  a  purchase  joint, 
barona  held  that  certainly  the  survivors  if  there  are  any  cirtumstances  from  which 
have  no  power  to  dispose  of  his  share  it  can  be  collected  that  a  joint  tenancy 
otherwise  than  to  pay  such  debta.  was  not  contemplated. 

(A)  Buckley  v.  Barber,  6  Ex.  164.  (m)  1  Vem.  217 ;  poet,  pt  iii.  bk.  in. 

(t)  Hammond  p,  Jethro,  2  Brownl.  &  ch.  ▼.  §  i. 
Gold.  99.  (a)  3  T.  &  Jerv.  384. 
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personal  estates  was  devised  by  a  testator  to  bis  two  sons  as  joint 
tenants ;  and  tbe  two  sons,  after  tbe  father's  decease,  and  during 
tbe  period  of  twenty  years,  carried  on  tbe  business  of  farmers  with 
sucb  estates,  and  kept  tbe  moneys  arising  tberef rom  in  one  com- 
mon stock,  and  witb  part  of  sucb  moneys  purcbased  otber  estates 
in  tbe  name  of  one  of  tbem,  but  never  in  any  manner  entered  into 
any  agreement  respecting  sucb  farming  business,  nor  ever  accounted 
with  each  other ;  it  was  held,  under  the  circumstances,  that  they 
continued,  till  tbe  death  of  one  of  tbem,  joint  tenants  of  all  the 
property  that  passed  by  the  will  of  their  father,  but  were  tenants 
in  common  of  tbe  after  purcbased  estates,  (o) 

Tbe  general  rule  of  law  is,  that  on  tbe  death  of  one  of  several 
Rights  of  P^i*tners,  in  the  absence  of  express  stipulation,  bis  rep- 
executor  of  rescntative  is  entitled  to  have  the  whole  concern  wound 
several  up  and  disposed  of,  (o^)  and  if  tbe  surviving  partners 
continue  the  trade,  the  representative  of  tbe  deceased 
partner  may  elect  to  take  bis  share  of  tbe  profits,  or  may  charge 
tbe  survivors  *  witb  interest  on  tbe  amount  of  capital  retained  and 
used  by  them.  If  the  property  of  tbe  partnership  consists  in  part 
of  leaseholds,  the  executor  of  tbe  deceased  partner  may  treat  the 
survivors  as  trustees,  and  if  they  renew  the  lease,  they  are  con- 
sidered to  do  so  for  tbe  benefit  of  the  partnership.  (j[?) 

In  some  instances  the  title  which  tbe  deceased  bad  in  respect 
In  what       ^^  *  special  property  only  in  goods  is  transmissible  to  bis 
cases  the      personal  representative.    Thus,  if  an  uncertificated  bank- 
Co)  See  Steward  v.  Blakewaj,  L.  R.  6    cases  cited;  Washbarn  v,  Goodman,  17 
Eq.  Ca.  479.  Pick.  519;  CoUyer  Partn.  (5th  Am.  cd.) 

{<A)  [All  that  can  be  required  of  the  §  199,  note  (I)  and  cases  cited;  Patton  v. 
ranriving  partner  is  tbat  be  proceed  at  Calboun,  4  Grattan,  188;  Doogbertj  v. 
once  to  wind  np  the  partnership,  and  ac-  Van  Noetrand,  1  Hoff.  Oh.  88 ;  Hite  «. 
count  with  tbe  legal  representatiye  of  the  Hite,  I  B.  Mon.  179;  Cooper  v.  Rdd,  S 
deceased  partner.  In  the  absence  of  any  Hill  Ch.  549 ;  Wiliett  v.  Blanford.  1  Hare, 
agreement,  tbe  sarnnng  partner  is  en-    258.] 

titled  to  no  pay  for  his  personal  aerrices  {p)  Clements  v.  Hall,  2  De  G.  &  J.  173, 
in  the  strict  discharge  of  his  dnty.  Bnt  186 ;  Townend  v.  Townend,  1  Giff.  201 ; 
if,  with  the  assent  of  the  administrator  of  Wedderbnrn  v.  Wedderbnrn,  22  Beav.  84, 
the  deceased  partner,  be  employs  extra  86 ;  [Clegg  v,  Fishwick,  I  McN.  &  G.  (Am. 
labor  to  finish  existing  contracts,  if  be  ed.)  299,  and  note  (I)  and  cases  cited; 
enters  into  new  contracts,  employing  the  Leach  v.  Leach,  18  Pick.  68.]  As  to  tbe 
machinery,  patents,  and  property  of  tbe  proper  mode  of  taking  tbe  partnership  ao- 
firm  therein,  then  to  tbe  extent  of  bis  per-  ooants  of  bankers,  as  between  a  sanriring 
fonal  services  devoted  to  snch  extra  work  partner  and  the  estate  of  a  deceased  part- 
be  is  entitled  to  compensation.  Colt  J.  in  ner,  see  Bate  v.  Bobins,  32  Beav.  73. 
Scbenkl  v,  Dana,  118  Mass.  236,  239,  and 
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rupt  had  acquired  scoods  after  his  bankraptcy  and.  died  title  goes  to 

*  ^  ®  .  the  execu- 

possessed  of  them,  having  been   allowed  to  retain  pos-   tor,  where 
session  by  the  assignees,  his  executor  or  administrator  ceMed  had 
might  recover  them  from  a  stranger ;  (g)  for  there  was  ^^li^ 
a  good  title  in  the  bankrupt  as  against  all  the  world  but  property, 
the  assignees,  and  this  title  passed  to  his  personal  representative. (r) 
But  it  should  seem  that  the  bare  circumstance  of  the  deceased 
having  died  in  possession  of  goods  will  not  give  his  executor  or 
administrator  a  title  to  them  even  against  a  mere  wrong-doer,  if  it 
can  be  shown  that,  in  truth,  the  title  is  elsewhere.  (^8) 

Upon  the  death  of  the  assignee  of  an  insolvent  appointed  under 
the  insolvent  act,  all  the  interest  in  the  personal  prop-  ^^  ^ 
erty  of  the  insolvent  which  was  vested  in  the  deceased  death  of  an 
assignee  vested,  by  operation  of  law,  in  his  executors,   an  msoi- 
until  a  new  assignee  was  appointed ;  and  when  a  new  cs^tate  o/ 
assignee  was  appointed,  all  the  interest  of  the  executors  vent"ve8t8 
vested,  under  the  act  (1  &  2  Vict.  c.  110),  (f)  in  that  jn  the  first 

I  IloUlDCO 

new  assignee ;  and  if,  in  *  the  intermediate  time,  any  in  the  ex- 
money  or  other  property  belonging  to  the  inBolvent  carae  ZT' 
to  the  hands  of  his  executors,  the  act  enabled  the  insol-  "*^^' 
vent  debtor's  court  (u)  to  order  the  executor  to  deliver  it  up  to 
the  new  assignee,  (t;)     But  where  no  new  assignee  had  been  ap- 
pointed, it  has  been  held  that  a  party,  having  a  demand  against 
the  insolvent,  but  not  having  proved  under  the  insolvency,  might 
in  equity  sue  the  executors  of  the  deceased  assignee,  (w^  ^ 

Besides  the  interest  which  an  executor  or  administrator  in  all 
cases  takes  in  the  whole  personal  estate  of  the  testator  An  ezeca- 
or  intestate,  he  may  in  some  instances  be  seised  of  real   seLed^of 
property  of  the  deceased  as  trustee,  or  be  ex  officio  in-  "rt  ^^^ 
vested  with  a  power  of  disposing  of  it.  (w^)     It  has  been  trustee: 

{q)  Bat  see  now  the  bankruptcy  act,  to  insolvent  debtors,  b^n  repealed  by  the 

1869  (32  &  S3  Vict.  c.  91),  6.  15,  sab-eect.  "Bankraptcy  Repeal  and  InsolTcnt  Court 

3,  and  8.  47 ;  and  see  ante,  634,  note  (u).  Act,  1869,"  which  transfers  to  the  court  of 

(r)  Fyson  v.  Chambers,  9  M.  &  W.  460;  bankruptcy  in  London  the  jurisdiction  of 

ante,  634.    See,  also,  Moigan  v.  Knight,  the  late  insolvent  debtors  court  in  relation 

15  C.  B.  N.  S.  669.  to  matters  pending  in  that  court. 

(s)  Elliott  V.  Kemp^  7  M.  &  W.  306 ;  (u)  See  ante,  653.  note  {t). 

ante,  634.    [See  Reeves  v.  Matthews,  17  (v)  Fnlcher  v.  Howell,  11  Sim.  100. 

Geo.  449.]  (w)  lb. 

(0  Bat  this  act  has,  so  fitr  as  it  relates  (le^)  [With  regard  to  the  question  whether 
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a  subject  of  some  discussion  in  what  cases  executors  take  a  fee 

an  executor  qaalified  under  the  laws  of  cum  testamento  annexe,  notwithstanding  the 
one  state  may,  by  virtue  of  a  special  power  provisions  of  the  revised  statutes  of  New 
given  in  the  will,  make  sale  of  lands  in  York,  that  "  in  all  cases  where  letters  of 
another  state,  see  Newton  v.  Bronson,  13  administration  with  the  will  annexed  shall 
N.  Y.  587  ;  Crusoe  v,  Butler,  36  Miss.  150.  be  granted,  the  will  of  the  deceased  shall 
As  a  general  rule,  a  power  to  sell  land)  be  observed  and  performed,  and  the  ad- 
given  by  will  to  an  executor,  will  not  de-  ministrators  of  such  will  shall  have  the 
volve  upon  an  administrator  with  the  will  rights  and  powers,  and  be  subject  to  the 
annexed.    Conklin  v.  Egerton,  21  Wend,  same  duties,  as  if  they  had  been  named 
430 ;  8.  C.  25  Wend.  224 ;    Uoss  v.  Bar-  executors  in  such  will."    "  This  decision 
clay,  18  Penn.  St.  179;   Commonwealth  is  fully  sustained  by  a  well  established 
V.  Forney,  3  Watts  &  S.  356 ;  Tainter  v,  principle  of  the  common  law  as  laid  down 
Clark,  IS  Met.  220;  Shaw  C.  J.  in  Tread-  in  numerona  authorities."    Wilde  J.  m 
well  V.  Cordis,  5  Gray,  359 ;  A»hburn  v,  Tainter  v.  Clark,  13  Met.  227 ;  Dunning 
Ashbnm,  16  Geo.  213;  Smith  v.  M'Con-  v.  Ocean  National  Bank  of  City  of  New 
nell,  17  m.  135 ;   Dunning  v.  National  York,  6  Lansing,  296,  298,  299.     The 
Bank,  6  Lansing,  296 ;  Drury  v,  Natick,  same  was  held  in  Anderson  r.  McGowan^ 
10  lAllen,  169 ;  Greenoogh  v.  Welles,  10  42  Ala.  280.    But  in  Pennsylvania,  where 
Cush.  571 ;  Gilchrist  v.  Rea,  9  Paige,  66 ;  the  executors  of  the  will  of  the  wife,  of 
Wills  V.  Cowper,  2  Ohio,  124;  Lamed  v.  whom  her  second  husband  was  one,  re- 
Bridge,  17  Pick.  389;  Kid  well  v.  Brum-  nounced  the  trust,  it  was  held  that  tbe 
magim,  32  Cal.  436  ;  Hall  v.  Irwin,  7  111.  administrator  with  the  will  annexed  had 
176, 180;  Evans  v.  Chew,  71  Penn  St.  47 ;  the  same  power  to  sell  the  estate  devised 
Moody  V.  Vandyke,  4  Binn.  31 ;  Moody  which  the  executors  would  have  had  if 
t;.  Fulmer,  3  Grant,  17  ;  Brown  v.  Hob-  they  had  not  renounced,  and  that  his  deed 
son,  3  A.  K.  Marsh.  380  ;  M'Donald  v.  passed  to  the  purchaser  a  valid  title  to  the 
King,  1  N.  J.  (Law)  432 ;  Hester  v.  Hes-  same.    Keefer  v.  Schwartz,  47  Penn.  St. 
ter,  2  Ired.  Eq.  330  ;  Smith  v.  McCrary,  503.    The  statute  of  Pennsylvania,  which 
3  Ired.  Eq.  204 ;  Knight  v.  Loomis,  30  authorizes  an  administrator  with  the  will 
Maine,  208 ;  Roome  v.  Phillips,  27  N.  Y.  annexed  to  sell  where  the  will  authorized 
357, 363 ;  Owens  v.  Cowan,  7  B.  Mon.  156 ;  a  sale  by  the  executor,  is  confined  to  sales 
Bailey  v.  Brown,  9  R.  I.  79  ;  ante,  461,  for  the  purpose  of  administration,  and 
note  (c) ;  Yardeman  v.  Ross,  36  Texas,  does  not  extend  to  sales  for  collateral  pur- 
111;  Dominick  v.  Michael,  4  Sandf.  374.  poses.    Waters  v.  Margerum,  60  Penn.  St. 
It  was  held  in  Alabama  that  an  adminis-  3^.    See  Chew  v.  Evans,  8  Phil.  (Penn.) 
trator  with  the  will  annexed  cannot  ex-  103.  The  statute  of  North  Carolina,  which 
ecute  a  power  to  sell  lands  conferred  upon  authorizes  the  administrator  with  the  will 
the  executor  appointed  by  will,  but  who  annexed,  in  case  of  the  death  of  all  the 
failed  to  qualify.    Lucas  v.  Doe,  4  Ala.  executors,  to  sell  the  real  estate  under  the 
679.    See  Tainter  v.  Clark,  13  Met.  220.  will,  applies  to  the  case  of  such  an  admin- 
In  Conklin  v.  Egerton,  21  Wend.  430,  a  istrator  rendered  necessary  because  no  ex- 
power  had  been  granted  by  will  to  an  ex-  ecutor  was  nominated  in  the  will.    Heater 
ecutor,  to  sell  and  dispose  of  real  estate,  v.  Hester,  2  Ired.  Eq.  330.    So  nnder  the 
and  to  divide  the  proceeds  among  deyisees  statute  of  Virginia,  where  by  a  will  the 
to  whom  the  estate  was  given  by  a  pre-  executors  are  empowered  to  sell  the  lands 
vious  clause  in  the  same  will.    The  exec-  of  the  testator,  *'  provided  they  will  sell 
ntor  died  without  having  executed  the  for  as  much  aa  in  their  judgment  will  be 
power,  and  it  was  held  that  the  power  equal  to  its  value,"  and  they  renounce 
could  not  be  executed  by  an  administrator  their  trust,  an  administrator  with  the  will 
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simple,  in  trust  to  sell,  under  a  will,  or  are  invested  merely  with 
a  power  of  disposition,  (w^^     The  distinction  resulting 
from  the  authorities  appears  to  be  this:  that  a  devise  cases  ex- 
of  the  land  to  execiUors  to  sell  passes  the  interest  in  it ;   uketiSe 
but  a  devise  that  executors  shall  sell  the  land,  or  that  ff®  i?,  '™*' 

^  to  seiif  or 

lands  shall  be  sold  by  the  executors^  ^ves  them  but  a  iner<iiy  a 

,  ,  power  of 

power,  (x)      An   eminent   writer  has   concluded  from   disposi- 
an  examination  of  all  the  cases,  that  even  a  devise  of 
land  to  be  sold  by  the  executors^  without  giving  the  estate  to  them, 
will  invest  them  with  a  power  only,  and  not  give  them  an  inter- 
est, (y) 

annexed  may  sell  in  pursuance  of  the  also,  Doe  v.  Shotter,  S  Ad.  &  El.  905,  ac- 
power  in  the  will.  Brown  v,  Armistead,  cord.  [See  Haskell  v.  House,  Const  Ct. 
6  Rand.  594.  So  in  Kentucky,  by  statute.  (S.  Car.)  106.  In  Pennsylvania  a  power 
Shields  v.  Smith,  8  Bash  (Ky.),  601.  As  to  sell  real  estate,  given  to  the  executors 
to  the  rule  in  Missouri,  see  Dilworth  v,  by  a  will,  passes  the  interest  in  it  to  them, 
Rice,  4S  Missou.  124 ;  in  Kentucky,  Gal-  as  fully  as  if  it  had  been  devised  to  them 
ley  V,  Prather,  7  Bush  (Ky.),  167.  An  to  be  sold.  Shippen  t;.  Clapp,  36  Penn. 
administrator  e2e  honiU  ncn  with  the  will  St.  89.  Under  a  power  to  sell,  given  to 
annexed,  and  his  sureties,  are  liable  on  executors  in  a  will,  they  may  sell  and  con- 
their  administration  bond  for  money  aris-  vey  in  their  own  names,  without  giving 
ing  out  of  the  sale  of  real  estate  of  the  any  other  than  the  ordinary  executor's 
testator  made  in  pursaanoe  of  the  direc-  bond.  Alley  e.  Lawrence,  12  Gray,  373.] 
tions  of  the  will.  Commonwealth  v.  For-  (y)  1  Sugden  on  Powers,  133,  6th  ed. 
ney,  3  Watts  &  S.  358;  Zeigler  v,  Spren-  But  see,  on  this  subject,  Co.  Lit  113  a, 
kle,  7  Watts  &  8. 175 ;  anU^  534,  note  (g"^),  and  Mr.  Hargrave's  note,  where  that 
An  executor  having  no  interest  in  the  real  learned  person  inclines  to  construe  a  de- 
estate  but  the  power  to  sell,  cannot  main-  vise  that  executors  shall  sell  the  land,  as 
tain  an  action  for  trespass  committed  since  well  as  a  devise  of  lands  to  be  sold  by 
the  death  of  the  testator.  The  right  of  executors,  as  investing  them  with  a  fee 
possession  belongs  to  the  heirs  or  devisees,  simple,  and  not  merely  a  power.  Powell 
AUboro  p.  Lowry,  23  Missou.  99 ;  ante,  650,  on  Devises,  vol.  1,  p.  245  et  $eq.  3d  ed., 
note  (d}).'\  takes  the  same  view  of  the  question  as 

(w^)  [An  authority  to  executors,  in  a  Edward  Sugden.  [For  American  cases 
certain  contingency,  to  sell  real  estate  and  upon  this  point,  see  Dabney  v.  Manning, 
divide  the  proceeds  among  certain  per-  3  Ham.  321 ;  Dunn  v.  Keeling,  2  Dev. 
sons,  does  not  vest  the  estate  in  the  exec-  283 ;  Blount  v.  Johnson,  Cam.  &  Nor.  551 ; 
ntors,  but  simply  confers  on  them  a  power,  Robertson  v.  Gaines,  2  Humph.  267 ;  Has- 
and  the  estate  passes  at  once  to  the  heir  kell  v.  House,  3  Brev.  242.  It  was  held  in 
if  not  devised,  or  to  the  devisee  if  devised,  Sorrell  v.  Ham,  9  Geo.  55,  that  a  grant, 
subject  only  to  the  execution  of  the  power,  in  letters  teatamentary,  of  power  to  ad- 
Scott  p.  Monell,  1  Redf.  Snr.  431 ;  Mar-  minister  the  goods  and  chattels,  rights  and 
tin  p.  Martin,  53  Barb.  172  ;  Marsh  p.  credits  of  the  testator,  gave  authority  to 
Wheeler,  2  Edw.  Ch.  156 ;  Herbert  p.  Tut-  administer  the  will  also  as  to  real  estate.] 
hill,  1  Sax.  (N.J.)  Eq.  141.]  In  Knocker  p.  Banbury,  6  Bing.  N.  C 

(x)  All  the  cases  will  be  found  in  1  Sng-  306,  a  teatator  possessed  of  real  and  per- 

den  on  Powers,  128  H  §eq,  6th  ed.    See,  sonal  property  desired  his  executors,  out 
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*  It  sometimes  happens  that  a  testator  directs  bis  estate  to  be 
disposed  of  for  certain  purposes,  without  declaring  by  whom  the 
sale  shall  be  made.  In  the  absence  of  such  a  declaration,  if  the 
proceeds  be  distributable  by  the  executor^  he  shall  have  the  power 
by  implication,  (y^)  Thus,  a  power  in  a  will  to  sell  or  mortgage, 
executors     without  naming  a  donee,  will,  if  a  contrary  intention  do 

•  kail    hftVA 

a  power  to  not  appear,  vest  in  the  executor,  if  the  fund  is  to  be  dis- 

impiica^^^  tributable  by  him,  either  for  the  payment  of  debts  or 

th  "'  ro^*'*  legacies ;  (z)  and  it  seems,  that  whilst  the  chain  remains 

cee<£  are  unbroken,  the  power,  until  exercised,  will  go  from  him 

distributa-  ,  .  '  ,   n 

blebythem:  to  his  execUtorS.  (a) 

of  such  moneys  of  his  as  might  come  to  be  executed  by  one  of  them,  if  he  alone 
their  hands,  to  purchase  two  annuities  for  accepts  the  office.  Taylor  v.  Galloway,  1 
A.  W.  and  her  children ;  and  with  regard  Ohio,  282 ;  Wood  v.  Sparks,  1  Der.  &  Bat. 
to  the  rest  of  his  property,  of  what  kind  (Law)  389 ;  Taylor  v.  Adams,  2  Sei^.  & 
soever,  he  desired  his  executors,  after  pay-  R.  534 ;  Robertson  v,  Gaines,  2  Hnmph. 
ment  of  his  debts  and  funeral  expenses,  to  367 ;  pott,  651,  note  (h^) ;  Conover  v,  Hoff- 
pay  and  make  over  the  whole  to  his  dangh-  man,  1  Bosw.  214.] 
ter,  and  to  the  children  of  his  said  dangh-  (z)  1  Sngd.  on  Pow.  238,  6th  ed.,  where 
ter  after  her  decease.  The  court  of  com-  all  the  cases  are  collected.  See,  also,  2 
mon  pleas  were  of  opinion  that  the  exec-  Preston  on  Abstracts,  264  ;  Curtis  v.  Fnl- 
ntors  took  no  interest  in  the  freehold  prop-  brook,  8  Hare,  278  (correcting  the  report 
erty,  but  that  they  had  a  power  to  settle  of  S.  C.  8  Hare,  25) ;  [Magruder  v,  Peter, 
it  upon  the  daughter  for  life,  with  remain-  11  Gill  &  J.  217.]  And  if  the  produce  of 
der  after  her  decease  to  her  children  and  the  real  estate  is  blended  with  the  personal 
their  heirs.  [Where  a  naked  power  of  sale  estate,  the  power  to  sell  will  vest  in  the 
is  vested  in  executors,  and  the  land  is  not  executors  by  implication.  Tylden  v.  Hyde, 
devised  to  them,  the  title  is  in  the  heirs  2  Sim.  &  Stu.  238.  See,  also,  Forbes  v. 
until  the  sale.  Romaine  r.  Hendrickaon,  Peacock,  11  Sim.  152;  12  Sim.  528;  11 
24  N.  J.  Eq.  231.]  M.  &  W.  630 ;  GOsling  v.  Carter,  1  Coll. 
W  [Wilde  J.  in  Tainter  v.  Clark,  13  644;  Robinson  v.  Lowater,  17  Beav.  592; 
Met  220,  228 ;  Lippincott  v.  Lippincott,  5  De  G.,  M.  &  G.  272 ;  [Am.  ed.  note 
4  Green  Ch.  121;  Jones's  Appeal,  5  (2);]  Wrigley  v,  Sykes,  Rolls,  22  Jan. 
Grant,  19;  Walker  v.  Murphy,  34  Ala.  1856,  20  Jurist,  78;  [Gray  r.  Henderson. 
691 ;  4  Kent,  326  ;  Davoue  v.  Fanning,  2  71  Penn.  St.  368 ;  Dorland  v.  Dorland,  2 
John.  Ch.  254.  A  testator,  by  his  will,  Barb.  63 ;  Bogert  v,  Hertell,  4  Hill,  492 ; 
having  authorized  his  executors  to  sell  Meakings  v.  Cromwell,  2  Sandf.  512;  Put- 
real  estate,  and  appointed  three  persons  his  nam  Free  School  v,  Fisher,  30  Maine,  523 ; 
executors,  afterwards,  by  a  codicil,  revoked  Magruder  v.  Peter,  11  Gill  &  J.  217; 
the  appointment  of  one  of  them,  by  name,  Peter  v.  Beverly,  10  Peters,  532;  Houck 
and  appointed  another  person  in  his  place;  v.  Houck,  5  Penn.  St.  273;  Lockhart  v. 
it  was  held  that  the  power  to  sell  devolved  Northington,  1  Sneed,  318.] 
npon  the  two  executors  who  remained  as  (a)  1  Sngd.  on  Pow.  138,  6th  ed.  So 
appointed  by  the  will,  and  the  third  ap-  it  may  be  exercised  by  the  survivor  of  two 
pointed  by  the  codicil.  Pratt  v.  Rice,  7  or  more  executors.  Forbes  v.  Peacock, 
Cush.  209.  A  power  to  sell  real  estate,  11  M.&  W.  630.  [When  the  testator  by 
given  to  executors  named  in  a  will,  may  his  will  directs  lands  to  be  sold,  without 
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But  in  Bentham  t;.  Wiltshire,  (b)  where  a  testator  bequeathed 
an  estate  to  his  wife  for  life,  and  directed  that  after  her  .^^^ 
decease  the  estate  should  be  sold  to  the  hisrhest  bidder  ^^^^  ^^^ 

.  .  manage- 

by  public  auction,  and  the  money  arising  from  such  sale  mentofthe 

,       J,  11?  J    •  T  •     1  •         Ml      fund  is  not 

be  disposed  of  among  certain  persons  named  m  his  will,   given  to 
and  he  appointed  his  wife  and  another  person  execu-  '  ®™' 
tors ;  it  was  held  that  the  power  was  not  given  by  implication 
to  the  executors  ;  because  they  had  nothing  to  do  with  the  prod- 
uce of  the  sale,  nor  any  power  of   distribution  with  respect  to 
it.  ((?) 

*  In  this  case  the  vice  chancellor  (Leach)  said  that  the  power 
to  the  executors  to  sell  is  *'  necessarily  to  be  implied  from   whether  a 
the  produce  being  to  pass  through  their  hands  in  the   "J®'®     , 

A    ^  or  o  charge  of 

execution  of  their  office,  as  in  the  payment  of  debts  and  debts  on 

1  •       »i  X  IN        A      1  I-       1     1     /  1  1?  -nv         land  gives 

legacies.    (<?*)     And  accordingly  before  the  case  of  Doe  the  execu- 
V.  Hughes,  (c^^  the  law  had,  it  appears,  been  considered  piled  power 
to  be  that  the  effect  of  a  charge  of  the  real  estates  with  ^^  ****' 

111  •  1  »        f    t  .see  Stat 

debts  was  to  give  to  the  executors  an  implied  power  of  22  &  23 

V  f        Jin 

sale.  ((^)     But  in  that  case  the  barons  of  the  exchequer  infra^'    ' 
deliberately  denied  this  proposition  ;  and  held  that,  where  '^®'®t''>' 
a  testator,  after  charging  all  his  real  and  personal  estate  with  his 

naming  the  peraon  by  whom  the  sale  is  to  that  he  did  not  think  Sir  John  Leach 

be  made,  the  power  to  sell  and  convey  dc-  would  have  decided  as  he  did  in  that  case 

Yolves  upon  the  executors,  and  survives  to  if  he  had  seen  the  case  of  Ward  v.  Devon, 

the  survivor  of  them.    Houck  v.  Houck,  which  was  decided  by  Sir  W.  Grant  (11 

5  Penn.  St.  273 ;  Jenkins  v.  Stoufier,  3  Sim.  160).  See,  however,  Haydon  v. 
Yeates,  163 ;  Anderson  v.  Turner,  3  A.  Wood,  8  Hare,  279,  note  (a),  and  Curtis 
K.  Marsh.  131 ;  Tainter  v.  Clark,  13  Met.  v.  Fulbrook,  lb.  278  (correcting  the  report 
220,  225-228 ;  Magruder  r.  Peter,  11  Gill  lb.  25). 

6  J.  217.  As  to  the  execution  by  sur-  (c^)  [In  Going  v.  Emery,  16  Pick.  HI, 
vivors  of  a  power  of  sale,  given  in  a  will,  112,  Shaw  C.  J.  assumed  it  to  be  the  rule, 
coupled  with  an  interest,  see  Jackson  v.  "  that  if  a  testator,  having  a  right  to  dis- 
Burtis,  14  John.  391 ;  Franklin  v.  Osgood,  pose  of  his  real  estate,  directs  that  to  be 
14  John.  527  ;  Jackson  v.  Given,  16  John,  done  by  his  executor,  which  necessarily 
167.]  implies  that  the  estate  is  first  to  be  sold,  a 

(6)  4  Madd.  44.  power  is  given  by  this  implication  to  the 

(e)  Sec,  also,  Patton  v,  Randall,  1  Jac.  executor  to  make  such  sale  and  execute 

&  W.  189 ;  1  Siigd.  on  Pow.  138,  139,  6th  the  requisite  deeds  of  conveyance."    See 

ed. ;   Allum  v.  Fryer,  3  Q.  B.  442,  446,  Lockart  v,  Northington,  1    Sneed,  318 ; 

accord.     [See  Walter  v.  Logan,  5  B.  Mon.  Livingston  v.  Murray,  39  How.  (N.  Y.) 

516.]    But  the  authority  of  Bentham  0.  Pr.  102.] 

Wiltshire  was  doubted  by  Shadwdl  Y.  C.  (c<)  6  Ex.  223. 

in  Forbes  v.  Peacock,  U  Sim.  152, 12  Sim.  (c>)  See  17  Beav.  601,  by  Romilly  M. 

528,  and  his  honor  said  (12   Sim.  536)  B. 
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debts,  funeral  and  testamentary  expenses,  and  a  certain  legacy, 
devised  the  rents  and  profits  of  all  his  messuages  and  lands,  ex- 
cept his  Bala  houses,  to  his  wife  for  life  with  remainder  in  fee  to 
H.,  and  also  bequeathed  to  his  wife  the  whole  of  his  personal  estate 
and  appointed  her  sole  executrix,  the  Bala  houses  descended  to 
the  heir,  subject  to  a  charge  which  could  only  be  enforced  in 
equity ;  and  that  the  executrix  had  no  implied  power  to  sell  or 
mortgage  them  for  the  payment  either  of  the  debts,  funeral  or 
testamentary  expenses,  or  legacy,  (ci) 

*  It  is  here  necessary  to  observe,  that  a  testator  cannot  alter 
a  testator  the  legal  character  of  real  property,  by  directing,  either 
his  real  impliedly  or  expressly,  that  it  shall  be  considered  part 
legal  per-  of  his  personal  estate.  Accordingly,  it  may  now  be  con- 
bjTdirect-**  sidered  a  settled  rule,  that  where  lands  are  devised  to 

id)  [Den  v.  Allen,  S  N.  J.  (Law)  45 ;  Tised  to  another  charged  with  the  paj- 
Dunn  e.  Keeling,  2  Der.  (N.  Car.)  383 ;  ment  of  debts,  the  doctrine  of  implying  a 
In  the  Matter  of  the  Will  of  Fox,  52  N.  Y.  power  in  the  executors  does  not  apply  ; 
530.]  See,  however,  the  remarks  made  on  for  there  the  money  is  to  be  raised  through 
this  case  and  the  authorities  cited  by  Rom-  the  instrumentality  of  a  sale  by  the  dev- 
illy  M.  R.  in  Robinson  v.  Lowater,  17  isee,  and  that  devisee  is  the  person  and 
Bear.  601 ;  S.  C.  on  appeal,  5  De  G.,  M.  the  only  person  that  can  make  a  legal 
&  G.  272  ;  [Am.  ed.  note  (2),  and  cases  title.  Colyer  v.  Finch^  5  H.  L.  Gas.  905. 
cited.]  And,  notwithstanding  the  decision  So  where  a  testator  after  a  charge  of  debts 
of  Doe  V,  Hughes,  it  is  understood  to  be  devised  real  estates  to  trustees  upon  trusts 
now  clearly  established  in  accordance  with  for  his  daughters  and  their  families,  and 
the  Stat.  22  &  23  Vict,  c  35,  hereafter  men-  after  the  death  of  the  surviving  daughter 
tioned,  that  where  there  is  a  general  charge  upon  trust  to  sell,  with  power  to  give  re- 
of  debts,  and  no  distinct  provision  as  to  ceipts,  and  to  apply  the  proceeds  after 
the  person  by  whom  the  sale  is  to  be  made,  satisfying  aU  incumbrances  affecting  the 
then  the  executors  take  an  implied  power  said  real  estates  upon  certain  trusts  ; 
to  sell  for  the  payment  of  debts.  1  Johns.  Wood  V.  G.  held,  on  demurrer,  that  the 
&  H.  809,  by  Wood  Y.  G.  See,  also,  trustees  could  make  a  good  title  without 
Wrigley  v.  Sykes,  21  Beav.  337 ;  Sabin  v.  the  concurrence  of  the  executors,  though 
Heape,  27  Beav.  553 ;  Gook  v.  Dawson,  29  the  learned  judge  appears  to  have  conceded 
Beav.  123,  126.  See,  also,  S.  G.  on  ap-  that  the  executors  would  have  had  the 
peal,  3  De  G.,  F.  &  J.  127  ;  but  see,  also,  power  to  sell  previously  if  they  had  chosen 
lb.  128,  by  Lord  Justice  Knight  Bruce,  so  to  do.  Hodkinson  v.  Quinn,  1  Johns. 
But  an  exception,  it  seems,  prevails  where  &  H.  303.  But  with  respect  to  all  wills 
the  direction  that  the  debts  shall  be  paid  which  have  come  into  operation  after  13th 
is  coupled  with  the  direction  that  they  are  August,  1859,  the  power  (o  sdl  is  expressly 
to  be  paid  by  the  executor,  for  that  in  conferred  on  execufcon  by  stat.  22  &  23 
such  case  it  is  assumed  that  the  testator  Vict  c  35,  ss.  14, 16,  where  the  testator 
meant  that  the  debts  should  be  paid  only  has  charged  his  real  estate  with  the  pay- 
out of  the  property  which  passes  to  (he  ment  of  his  debts  or  legacies,  and  has  not 
executor.  29  Beav.  126, 127;  3  De  G.,  devised  the  hereditaments  so  charged  tt> 
F.  &  J.  127.    So  where  the  estate  is  de-  trustees. 
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executors,  to  be  sold  for  the  payment  of  debts  and  leg-  »«« »'  ^  ^ 
acies,  the  money  arising  from  the  sale  ie  to  be  consid-  <  hemrise. 
ered  equitable  and  not  legal  assets,  (e)  The  distinction  between 
these  two  kinds  of  assets,  and  the  consequences  of  that  distinc- 
tion, will  be  considered  hereafter,  with  the  subject  of  assets  gen- 
erally. 

It  is,  however,  an  established  doctrine  in  courts  of  equity,  that 
things  shall  be  considered  as  actually  done,  *  which  ought  Doctrine  of 
to  have  been  done  ;  and  it  is  with  reference  to  this  prin-  converBioo: 
ciple,  that  land  is  under  some  circumstances  regarded  as  money, 
and  money  as  land.     It  was  laid  down  by  Sir  Thomas  Sewell 
M.  R.  in  Fletcher  v.  Ashburner, (/)  "that  nothing  was  ^^^d con- 
better  established  than  this  principle,  that  money  di-  sideredM 
rected  to  be  employed  in  the  purchase  of  land,  and  land   and  money 
directed  to  be  sold  and  turned  into  money,  are  to  be  con- 
sidered as  that  species  of  property  into  which  they  are  directed 
to  be  converted ;  and  this  in  whatever  manner  the  direction  is 
given;  whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement  or  otherwise,  and  whether  the  money  is  actually  depos- 
ited or  only  covenanted  to  be  paid,  whether  the  land  is  actually 
conveyed  or  only  agreed  to  be  conveyed.  (/^)     The  owner  of  the 

(«)  Clay  V,  Willis,  1  B.  &  C.  364 ;  2  D.  Brearley,  1  Stockt.  (N.  J.)  21 ;  Taylor  v. 

&  R.  539 ;  Barker  v.  May,  9  B.  &  C.  489.  Benham,  5  How.  (U.  S.)  233.    See  Ane- 

See  Attorney  General  v.  Brunning,  8  H.  L.  wait's  Appeal,  42  Penn.  St.  414.    Money 

Cas.  243 ;  ante,  622.     [See  In  the  Matter  of  directed  to  be  laid  out  in  land,  and  settled 

Will  of  Pox,  52  N.  Y.  530,  537.]  on  A.  in  fee,  is,  though  not  actually  laid 

(/)  1  Bro.  C.  C.  497.  out,  descendible  as  real  estate  to  the  heir ; 

(Z^)  [Holland  v. Cru ft, 3  Gray,  162, 180.  is  subject  to  tenancy  by  the  curtesy; 
When  it  is  the  intention  of  a  testator  Sweetapple  v.  Bindon,  2  Vcm.  536 ;  Gun- 
that  his  real  estate  shall  be  converted  into  ningham  v.  Moody,  1  Ves.  174 ;  Dodson 
a  pecuniary  fund,  to  be  held  by  trustees,  v.  Hay,  3  Bro.  G.  G.  404  ;  and  passes  by  a 
for  purposes  indicated  in  the  will,  it  is  devise  of  lands,  tenements,  and  heredita- 
deemed  to  be  personalty  from  the  time  of  the  ments ;  Lingen  v.  Sowray,  1  P.  Wms.  1 72 ; 
testator's  death,  nor  is  such  change  pre-  Shorer  v.  Shorer,  10  Mod.  39 ;  Harvey  v. 
vented  by  the  death  of  the  person  entitled  Aston,  1  Atk.  364 ;  Guidot  v.  Guidot,  8 
to  the  proceeds  before  the  execution  of  the  Atk.  254 ;  Rashleigh  v.  Master,  1  Yes.  jr. 
power.  Gourley  v.  Gampbell,  13  S.  C.  201 ;  S.  G.  3  Bro.  G.  G.  99 ;  Hickman  v. 
(N.  Y.)  218;  Hays  v.  Gourley,  8  S.  G.  (N.  Bacon,  4  Bro.  G.  G.  333  ;  Green  t%  Ste- 
Y.)  38;  Stagg  v.  Jackson,  I  Gomst.  206;  phens,  12  Ves.  419;  S.  G.  17  Yes.  64; 
Marsh  v.  Wheeler,  2  £dw.  Gh.  157 ;  Bram-  and  will  not  pass  under  a  bequest  purport- 
hall  I*.  Ferris,  14  N.  Y.  41,  46 ;  Phelps  v.  ing  to  include  personal  estate  only.  Gil- 
Pond,  23  N.  Y.  69;  White  v.  Howard,  46  lies  v.  Longlands,  15  Jur.  570;  S.  G.  20 
N.  Y.  162 ;  Bunce  v.  Yandergrift,  8  Paige,  L.  J.  Gh.  441 ;  Richards  v.  Attoruey  Gren- 
37  ;  Glay  v.  Hart,  7  Dana,  11 ;  Evans  v.  eral  of  Jamaica,  13  Jur.  197 ;  In  re  Ped- 
Kingsberry,  2   Rand.  120;   Brearley  v.  dor's  Settlement,  5  De  Q.,  M.  &  6.  890. 
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fund,  or  the  contracting  parties,  may  make  land  money,  or  money 
land."  (^)  It  follows,  therefore,  that  every  person  claiming  prop- 
erty under  an  instrument  directing  its  conversion  must  take  it  in 
the  character  which  that  instrument  has  impressed  upon  it ;  (^^) 
and  its  subsequent  devolution  and  disposition  will  be  governed  by 
the  rules  applicable  to  that  species  of  property.  (K) 

So,  in  the  converse  case  of  real  estate,  kinson's  Appeal,  32  Penn.  St.  455 ;  Bogeit 

being  directed  to  be  sold,  and  the  proceeds  v.  Hertell,  4  Hill  (N.  Y.),  492  ;  BrotheiB 

bequeathed  to  A.,  who,  after  surviving  the  v.   Cartwright,  2  Jones  Eq.  113;  Ciajr. 

testator,  happens  to  die  before  the  sale,  the  Hart,  7  Dana,  1 1 ;  Romaine  v.  Hendrick- 

propcrty  devolves  to  his  personal,  not  his  son/9  C.  £.  Green,  231.    Where  a  bcqaest 

real,  representative,  with  all  the  incidental  of  money  is  directed  in   the  will  "  to  be 

qualities  of  real  estate.    Elliott  r.  Fisher,  considered  as  land,  or  invested  in   land, 

12  Sim.  505 ;  I  Jarman,  S.'SO.]  upon  a  certain  contingency,"  it  will  be 

(g)  See  Whuldale  v.  Partridge,  5  Yes.  treated  as  if  it  was  land  from  the  time  of 

396,  where  Ixjrd  Al van  ley  remarks  the  ac-  the  happening  of  the  contingency.     Tay- 

curacy  of  this  statement  of  the  doctrine,  lor  v.  Johnston,  63  N.  Car.  381.      See 

This  doctrine  docs  not  extend  to  the  inter*  Boss  v.  Drake,  37  Penn.  St.  373.    But 

pretation  of  statutes  imposing  duties  on  in  order  to  work  a  constructive  conver* 

personal  estate.    In  re  Delancey,  L.  R.  4  sion,  an  actual  aate  or  purchase,  either 

Ex.  345,  per  Kelly  C.  B.  immediately  or  in  future,  and  either  ab- 

(^M  [Where  a  testator  directs  land  to  solutely  or  contingently  at  a  specified 
bo  sold,  and  the  proceeds  to  be  reinvested  time,  must  be  directed  expressly  or  im- 
in  other  lands,  such  proceeds  are  to  be  re-  pliedly.  Christler  v.  Meddis,  6  B.  Mon. 
garded  as  land  in  the  settlement  of  the  en-  35 ;  Haggard  v.  Rout,  6  B.  Mon.  247.  A 
tatc,  although  they  have  not  been  actually  mere  direction  that  real  estate  is  to  be 
reinvested.  Haggard  v.  Rout,  6  B.  Mon.  considered  as  personal,  or  vice  versa,  is  in- 
247 ;  Sperling  v.  Toll,  1  Vcs.  70;  Pearson  sufficient;  Johnson  v.  Arnold,  1  Ves.  171; 
V.  Lane,  17  Ves.  101 ;  In  re  Pedder's  Set-  Attorney  General  r.  Mangles,  5  M.  &  W. 
tiement,  5  I)e  G.,  M.  &  G.  890  ;  1  Jarman  120 ;  since  the  law  does  not  allow  prop- 
Wills  (3d  Eng.  ed.),  551.]  erty  to  be  retained  in  one  shape,  and  yet 

(h)  2  Powell  Dev.  61,  Jarman 's  ed.  devolve  as  if  it  were  in  another.  1  Jar- 
[See  1  Jarman  Wills  (3d  Eng.  ed.),  549 ;  man  Wills  (3d  Eng.  cd.),  551.  Where 
Lewin  Trusts  (5th  Eng.  ed.),  675  et  seq.;  there  is  an  option  to  invest  money,  either 
Monroe  V.  Wilson,  6  Monr.  122;  Justices  in  fee  simple  lands,  or  leaseholds,  or  on 
&c.  V.  I>ee,  1  Monr.  247  ;  Speed  v.  Nelson,  securities  bearing  interest,  there  will  be  no 
8  B.  Mon.  499 ;  Taylor  v.  Taylor,  8  B.  constrnctive  conversion  of  the  money  into 
Mon.  419;  Clondas  v.  Adams,  4  Dana,  land,  unless  the  trusts  or  limitations  de> 
603 ;  Dyer  v.  Cornell,  4  Penn.  Si.  359 ;  clared  of  the  fund  are  such  as  to  be  solely 
Grider  v.  M'Ctay,  11  Serg.  &  R.  224;  applicable  to  fee  simple  property,  and  can 
PenncU's  Appeal,  20  Penn.  St.  515;  1  be  properly  carried  out  only  by  the  pur- 
Redf.  Sur.  276 ;  Nngle's  Appeal,  13  Penn,  chase  of  such  property.  See  De  Bcaavoir 
St  262  ;  Biggert's  Estate,  20  Penn.  St  v.  DeBeanvoir,3  H.L.  Gas.  524.  Where 
17  ;  Bi^gert  v,  Bi^igert,  7  Watts,  563 ;  the  trusts  are  applicable  solely  to  person- 
Sutter  V.  Long,  25  Penn.  St.  466;  Loril-  alty,  or  may  be  adapted  either  to  person- 
lard  V.  Coster,  5  Paige,  172  ;  Kane  v.  Gatt,  alty  or  fee  simple  lands,  the  money  will  be 
24  Wend.  641 ;  High  v.  Worley,  33  Ala.  deemed  unconverted.  1  Jarman  Wilis  (3d 
196;  Drake  v.  Pell,  3  Edw.  Ch.  251;  Eng.  ed.),  551.  For  cases  where  money 
Johnson  v.  Burnett,  39  Barb.  237 ;  Par-  has  been  held  to  be  converted,  see  Earlom 
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*  Again,  since  equity  looks  upon  things  agreed  to  be  done,  as 
actually  performed,  it  follows  that,  when  a  real  estate   landcon- 

.  .  .         tracted  to 

is  contracted  to  be  sold,  the  vendor  is  regarded  in  equity   be  sold : 

p.  Sanndera,  Ainb.  2^  ;  Johnson  v.  Arnold,  497 ;  Haskisson  v.  Lefevre,  26  Bear.  157  ; 
1  Ves.  169  ;  Meare  v.  Meure,  3  Atk.  265  ;  1  Jarman  Wills  (3d  £ng.  ed.),  556;  Ar- 
Cowlcy  V,  Har8ton;*:e,  1  Dow,  361 ;  Here-  nold  v.  Gilbert,  5  Barb.  190.  If  the  pur- 
fbrd  V,  Ravenhill,  5  Beav.  51  ;  Cookson  v.  chase  is  to  be  made  on  or  after  request, 
Reay,  5  Bca%*.  22  ;  Simpson  v.  Ashworth,  the  question  whether  or  not  a  conTersion 
6  Beav.  412 ;  Cookson  v.  Cookson,  12  Cl.  is  intended,  mast  be  answered  from  a  con- 
&  Fin.  121.  For  cases  in  which  the  ques-  sideration  of  the  whole  instrument,  and 
tion  has  arisen  and  it  was  held  that  there  especially  of  the  trusts  to  which  the  prop- 
was  no  conversion,  see  Curling  v.  May,  erty  is  subjected,  and  the  persons  by  whom 
cited  2  Atk.  255 ;  Van  v,  Barnett,  19  Ves.  the  request  is  to  be  made.  See  Thornton 
102;  Biggs  V,  Andrews,  5  Sim.  424;  o,  Hardley,  10  Yes.  129;  Triquet  v. 
Walker  v.  Denne,  2  Ves.  jr.  170.  Some-  Thornton,  13  Ves.  345;  Van  p.  Bamett, 
times  there  is  no  express  trust  for  conver-  19  Ves.  102 ;  Taylor's  Settlement,  9  Hare, 
sion,  but  the  circumstances  are  such  as  to  596;  Davies  v.  Goodhew,  6  Sim.  585  ;  1 
lead  to  an  implication  that  conversion  Jarman,  557,  558;  Johnson  v.  Arnold,  1 
was  intended.  See  Comick  v,  Pearce,  7  Ves.  169  ;  Sykes  v.  Sheard,  33  Beav.  114; 
Hare,  477.  As  to  implication  of  conver-  Lewin  Trusts  (5th  £ng.  ed.),  684,  685. 
tion  for  convenience  of  division,  see  Mower  If  the  trustees  decline  to  exercise  their 
V,  Orr,  7  Hare,  475  ;  Greenway  v.  Green-  discretion,  the  court  will  consider  the  con- 
way,  29  L.  J.  Ch.  601 ;  S.  C.  2  De  G.,  F.  version  as  effected  at  the  testator's  death, 
&  J.  128  ;  Burrell  v.  Baskerfield,  11  Beav.  and  at  coarse  they  may  not  frustrate  the 
525 ;  Tily  v.  Smith,  1  Coll.  434 ;  Pearce  intended  conversion  by  withholding  their 
V.  Gardner,  10  Hare,  287.  A  provision  consent  from  corrupt  or  interested  motives, 
that,  until  land  be  purchased,  the  money  Lord  v.  Wightwick,  4  De  G.,  M.  &  G. 
shall  be  placed  out  on  security  at  interest,  803;  S.  C.  6  H.  L.  Cas.  217;  3  Jur. 
does  not  prevent  its  receiving  the  impres-  N.  S.  699 ;  1  Jarman,  558,  and  note  (o). 
sion  of  real  estate  tnstanter  (see  Edwards  It  seems  that  the  converting  effect  of  a 
p.  Countess  of  Warwick,  2  P.  Wms.  171),  trust  for  sale,  in  regard  to  a  legatee  to 
this  being  a  mere  temporary  arrange-  whom  the  proceeds  are  bequeathed,  is  not 
ment;  unless  it  appears,  as  of  coarse  it  pre%'ented  by  the  fact,  that  in  an  altema- 
may  from  other  parts  of  the  instrument,  tive  event,  the  testator  has  devised  the 
that  the  arrangement  is  not,  in  fact.  In-  property  in  terms  adapted  to  its  original 
tended  to  be  merely  temporary,  for  In-  state,  as  he  may  have  contemplated  the 
8tance,if  by  a  final  disposition  of  the  co/nVa/  possibility  of  the  contingency  happening 
fund,  in  certain  events,  as  money,  it  is  before  a  sale  could  be  effected,  besides 
shown  that  the  conversion  is  to  take  place  which,  it  seems  to  have  been  considered, 
only  in  the  alternative  events.  Wfacldale  that  the  property  might  be  real  estate  as 
V.  Partridge,  5  Ves.  388 ;  S.  C.  8  Ves.  to  one  legatee,  and  pergonal  as  to  another, 
227 ;  1  Jarman  Wills  (3d  Eng.  ed.),  556.  to  whom  it  was  given  in  an  alternative 
It  is  not  material  that  the  sale  or  purehase  event  1  Jarman,  558 ;  Ashley  v.  Palmer, 
is  to  be  made  only  when  or  in  case  the  1  Meriv.  296,  more  accurately  reported  in 
tmstees  think  fit  or  with  the  approba-  1  Jarman,  558,  559 ;  Crabtree  v.  Bramble, 
tion,  or  upon  the  consent  of  certain  per-  3  Atk.  680.  As  to  partial  conversion  with 
ions.  Donghty  v.  Bull,  2  P.  Wms.  320 ;  regard  to  a  particular  Interest  in  property, 
Robinson  v.  Robinson,  19  Beav.  494;  see  Cowley  v.  Harstongo,  I  Dow,  381  ; 
Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  Wall  v.  Colshead,  1  Jarman,  558,  note  (o) ; 
211;    Wrightson  v.  Macaulay,  4  Hare,  2  De  G.  &  J.  683.    And  thongh  a  mere 
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as  a  trustee  for  the  purchaser  of  the  estate  sold,  (t)  and  the  par- 
power  of  sale  or  purchase,  of  course,  does  was  not  devised  to  the  executors,  and  io 
not  change  the  nature  of  the  property;  the  mean  time, until  the  sale, the  tide  is  in 
Harris  v.  Clark,  7  N.  T.  242 ;  yet,  the  cir-  the  heirs,  and  they  have  power  to  transfer 
cumstance  of  the  clause  respecting  the  their  interest  in  it,  at  all  events,  so  far  as 
sale  or  purchase  being  framed  in  the  Ian-  to  entitle  the  alienee  to  all  their  rights, 
guage  of  a  poorer,  will  not  prevent  its  pro-  whatever  disposition  should  be  afterward* 
dudng  a  constructive  conversion,  if  the  made  of  it.  Den  v.  Snowhill,  3  Zabr. 
context  of  the  will  shows  that  it  is  meant  447  ;  Den  v.  Creveling,  1  Dutcher,  449  ; 
to  be  imperative,  0(  in  the  nature  of  a  Herbert  v,  Tu thill,  Saxton,  141 ;  Gest  v. 
trust.  See  Grieveson  v.  Kirsopp,  2  Keen,  Flock,  1  Green  Ch.  108 ;  Fluke  v.  Fluke, 
653;  Burrell  r.  Baskerfield,  11  Beav.  1  C.  £.  Green,  478.  The  direction  to  con- 
525  ;  I  Jarman,  560 ;  Arnold  v.  Gilbert,  5  vert  not  having  been  absolute,  but  wholly 
Barb.  190.  But  although,  in  general,  the  diflcretionary,  the  land  was  land  and  not 
presumption  is  that  a  testator  does  not  in-  money,  until  the  conversion  should  act- 
tend  the  nature  of  the  property  to  depend  ually  have  taken  place.  Gest  v.  Flock, 
upon  the  option  of  the  person  through  supra;  Cook  v.  Cook,  5  C.  £.  Green,  375; 
whom  the  conversion  is  to  be  effected ;  yet,  Christler  v.  Meddis,  6  B  Mon.  35  ;  Hag- 
if  upon  the  whole  will  it  appears  to  have  gard  v.  Rout,  6  B.  Mon.  247.  Land,  di- 
been  the  intention  of  the  testator  to  give  rected  to  be  sold  upon  the  occurence  of  a 
to  such  person  an  absolute  discretion  to  certain  event,  is  to  be  treated  as  personal 
sell  or  not,  the  property  in  the  mean  time  estate  when  that  event  happens.  Broth- 
will,  as  between  the  real  and  personal  rep-  ers  v.  Cartwright,  2  Jones  £q.  113.  Bat 
resentatives  of  the  persons  beneficially  see  Binehart  v,  Harrison,  Baldw.  177; 
entitled,  devolve  according  to  its  actual  Rumaey  v.  Durham,  5  Ind.  71.]  As  to 
state.  See  Policy  v.  Seymour,  2  Y.  &  what  shall,  or  shall  not  amount  to  a  direo- 
Coll.  708  ;  Taylor's  Settlement,  9  Hare,  Uon  for  conversion,  see  Grieveson  v.  Kii- 
596 ;  Harding  v.  Trotter,  21  L.  T.  279,  V.  sopp,  2  Keen,  653  ;  Biggs  v,  Andrews,  5 
C.  S. ;  Greenway  v,  Greenway,  2  De  G.,F.  Sim.  424 ;  Simpson  v,  Ashworth,  6  Beav. 
&  J.  128;  Yates  v.  Yatea,  6  Jur.  N.  S.  412;  Matson  v.  Swift,  8  Beav.  368,374, 
1023 ;  Lucas  v.  Brandreth,  6  Jur.  N.  S.  375,  376;  Elliott  v.  Fisher,  12  Sim.  505 ; 
945.  And  so  it  was  held  in  Romaine  v.  Tily  v.  Smith,  1  Coll.  434 ;  Wrightson  v. 
Hendrickson,  9  C.  E.  Green,  231,  that  Macaulay,  4  Hare,  487 ;  Polley  v.  Soy- 
where  a  naked  power  of  sale  is  vested  in  monr,  2  Y.  &  Coll.  Ex.  709 ;  Flint  v. 
executors,  with  no  absolute  direction  to  Warren,  14  Sim.  554 ;  Burrell  v.  Basker- 
convert,  but  wholly  discretionary,  not  only  field,  11  Beav.  525;  Ward  v.  Arch,  15 
as  to  the  time  of  sale,  but  as  to  whether  Sim.  389 ;  Griffith  v.  Ricketts,  7  Hare, 
the  sale  shall  ever  be  made,  the  land  re-  299 ;  Mower  v.  Orr,  7  Hare,  475  ;  Comick 
mains  land,  until  the  sale  actually  takes  v.  Pearce,  7  Hare,  477;  De  Beau  voir  v.  De 
place.  Runyon  Ch.  in  this  case  said :  Beanvoir,  3  H.  L.  Cas.  524  ;  Shallcross  v. 
"  The  power  of  sale  is  not  one  that  is  to  Wright,  12  Beav.  505;  Hardy  p.  Hawk- 
be  exercised  on  the  happening  of  a  certain  shaw,  12  Beav.  552;  Griesbach  v.  Free- 
event,  or  at  a  given  time,  but  is  wholly  mantle,  17  Beav.  314  ;  In  re  Taylor's  Set- 
discretionary,  not  only  as  to  the  time  of  tlement,  9  Hare,  596 ;  Lucas  v.  Brandreth, 
sale,  but  as  to  whether  the  sale  shall  ever  28  Beav.  273 ;  Greenway  v.  Greenway,  2 
be  made.  It  may  never  be  exercised.  It  De  G.,  F.  &  J.  128 ;  In  re  Ibbitson's  £s- 
is  a  power  and  not  a  trust.     The  land  state,  L.  R.  7  £q.  Cas.  226 ;  Brickenden  v. 

(t)  Atcherley  0.  Vernon,  10  Mod.  518;  Davie  v.  Beardsham,  1   Chan.   Cas.  39; 
Sngdeu's  Vendors  &c.  ch.  4,  s.  1. 
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chaser  as  a  trustee  of  the  purchase-money  for  the   vendor,  (i) 

Williams,  L.  R.  7  £q.  Cas.  310.  See,  345;  [see  Harconrt  v.  Seymour,  2  Sim. 
also,  Sogden's  Law  of  Property,  460,  and  N.  S.  12 ;]  or  making  a  lease  of  the  estate 
the  cases  as  to  legacy  duty  collected  post,  directed  to  be  sold ;  Crab  tree  v.  Bramble, 
pt.  III.  bk.  y.  ch.  II. ;  [1  Jarman,  561-564,  3  Atk.  680;  see  Cookson  v.  Reay,  5  Bear, 
and  notes.]  There  is  no  equity  for  the  22 ;  see,  also,  Cookson  v.  Cookson,  12  CI. 
crown  to  call  for  a  conversion  of  real  prop-  &  Fin.  121 ;  [taking  possession  of  deeds, 
erty  in  order  that  it  may  take  the  prod-  Davis  v,  Ashford,  15  Sim.  42.]  Presenr- 
nee  of  it.  Taylor  v,  Haygarth,  14  Sim.  ing  the  property  in  its  actual  state  may  be 
8;  Henchman  v.  Attorney  General,  3  My.  sufficient.  Dixon  v,  Gayftre,  17  Beav.  433. 
&  K.  485.  It  should'  be  further  observed,  But  the  mere  circumstance  of  the  fund  re- 
that  though  a  new  character  may,  by  this  maining  unconverted  in  the  hands  of  the 
doctrine  of  equitable  conversion,  have  been  person  entitled  to  it  at  all  events  is  not, 
impressed  upon  the  property,  yet  it  is  unaccompanied  by  length  of  time,  evidence 
in  the  power  of  any  person  (not  person-  of  his  intention  to  alter  its  now  character, 
ally  incompetent)  who  is  entitled  to  it  ab-  Eirkman  v.  Miles,  13  Ves.  338.  See,  also, 
solutdy  [Sisson  i;.  Giles,  32  L.  J.  Chanc.  Griffith  i;.  Ricketts,  7  Hare,  299  ;  Brown 
606]  to  elect  to  take  it  in  its  actual  state,  t;.  Brown,  33  Beav.  299.  [It  is  to  be  ob- 
[Shallenberger  v.  Ash  worth,  25  Penn.  St  served,  that  in  order  to  amount  to  an  elec- 
152;  Trecothick  v.  Austin,  4  Mason,  39;  tion  to  take  property  in  its  actual,  as  dis- 
Mandlebaum  v.  McDonell,  29  Mich.  78,  tingished  from  its  eventual,  or  destined, 
86,  and  eases  cited ;  1  Jarman,  564 ;  Carr  state,  the  act  must  be  such  as  to  absolutely 
V.  Ellison,  2  Bro.  C.  C.  56 ;  Van  v.  Bar-  determine  and  extinguish  the  converting 
nett,  19  Ves.  102  ;  Robinson  o.  Robinson,  trusts,  and  hence  it  would  seem  to  follow, 
19  Beav.  494 ;  Ashby  v.  Palmer,  1  Meriv.  that  where  two  or  more  persons  are  inter- 
296 ;  Doncaster  v.  Doncaster,  3  Kay  &  J.  ested  in  the  property,  it  is  not  in  the  power 
26 ;  Smith  o.  Starr,  3  Whart.  62 ;  Leiper  of  any  one  co-proprietor  to  change  its 
V,  Irvine,  26  Penn.  St.  54  ;  Baker  v.  Co-  character,  in  regard  even  to  his  own  share, 
penbarger,  15  111.  103.]  Slight  circum-  for,  as  the  act  of  the  whole  would  be  req- 
stances,  and  even  parol  declarations  of  uisite  to  put  an  end  to  the  trust,  nothing 
SQch  an  intention,  will  be  sufficient  for  this  less  will  suffice  to  impress  upon  the  prop- 
election ;  see  1  Roper  on  Leg.  473, 3d  ed. ;  erty  a  transmissible  quality,  foreign  to 
Matson  v.  Swift,  8  Beav.  375,  per  Lord  that  which  it  had  received  from  the  testa- 
Langdale  M.  R. ;  [Edwards  v.  Countess  of  tor.  1  Jarman,  567 ;  Elliott  v.  Fisher,  12 
Warwick,  2  P.  Wms.  173 ;  Bradish  r.  Gee,  Sim.  505;  HoUoway  ».  Radcliflfe,  23  Beav. 
Amb.  229;  Chaloner  v.  Butcher,  cited  3  163;  Griesbach  v.  Freeman  tie,  17  Beav. 
Atk.  685 ;  1  Jarman,  565  ;]  but  they  must  314.  But  although  it  is  not  in  the  power 
be  unequivocal.  Stead  v.  Newdigate,  2  of  the  owner  of  an  undivided  share,  or 
Meriv.  531 ;  Biggs  v.  Andrews,  5  Sim.  any  other  partial  interest  in  property 
424 ;  Meredith  v.  Vick,  23  Beav.  559 ;  In  which  is  directed  to  be  converted,  by  his 
re  Pedder's  Settlement,  6  De  G.,  M.  &  G.  single  act  to  change  its  character,  and 
890.  See,  also,  Haroourt  r.  Seymour,  2  thereby  impart  to  it  a  different  transmis- 
Sim.  N.  S.  12;  Griesbach  v.  Freeman  tie,  sible  quality,  it  does  not  follow  that  every 
17  Beav.  314 ;  Gillies  v.  Longlands,  4  De  disposition  by  such  partial  owner  adapted 
G.  &  Sm.  372.  Changing  the  security  of  to  the  property  in  its  actual  state,  is  nuga- 
the  money  to  be  laid  out  in  land  will  tory.  On  the  contrary,  it  is  clear,  that  if 
eflactuate  the  purpose ;  Lingen  v.  Sowray,  the  person  entitled  to  a  partial  interest  in 
1  P.  Wms.  172;  or  bequeathing  it  as  per-  money  to  be  laid  out  in  land,  shows  an  in- 
sonalty;    Triquet  v.  Thornton,  13  Ves.  tention  to  dispose  thereof  by  will,  or  other- 

(k)  Green  v.  Smith,  1  Atk.  572;  PoUexfiBn  v,  Moore,  3  Atk.  272. 
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Hence,  the  death  of  the  vendor  or  vendee  before  the  convey- 
ance, (Z)  or  surrender,  (m)  or  even  before  the  time  agreed  upon 
for  completing  the  contract,  is  in  equity  immaterial,  (n)  If  the 
vendor  die  before  the  payment  of  the  *  purchase-money,  it  will  go 
to  his  executors  and  form  part  of  his  assets ;  (o)  and  even  if  a 
vendor  reserve  the  purchase-money,  payable  as  be  shall  appoint 
by  an  instrument  executed  in  a  particular  manner,  and  afterwards 
exercise  his  power,  the  money  will,,  as  between  his  creditors  and 
appointees,  be  assets.  (/?)  So  if  the  contract  be  valid  at  the  death 
of  the  vendor,  but  the  purchaser  loses  his  right  to  a  specific  per- 
formance by  subsequent  laches^  the  estate  belongs  to  the  next  of 
kin  and  not  to  the  heir-at-law.  (9)  Again,  if  a  man  devises  his 
real  estate  and  afterwards  sells  it,  and  the  purchase  is  not  com- 
pleted until  after  his  death,  the  purchase-money  belongs  to  his 
personal  representatives,  notwithstanding  the  stat.  1  Vict.  c.  26,  s. 

wise,  as  personal  estate,  it  will  pass  bjr  which  accrue  between  the  vendor's  death 

such  disposition ;  Triquet  v.  Thornton,  IS  and  the  time  for  completing  the  contract 

Yes.  345 ;   though,  on  the  death  of  the  belong  to  the  vendor's  heir  and  not  to  his 

donee  it  would  devolve  to  Ais  real  represen-  executor.    Lumsden  v.  Fraser,   12  Sim. 

tative.     1  Jarman,  568.    So,  if  the  legatee  263.    See,  also,  Shedforth  v.  Temple,  10 

of  the  proceeds  of  real  estate,  directed  to  Sim.  184. 

be  sold,  devise  the  land  in  its  character  of  (0)  Sikes  v.  Lister,  5  Yin.  Abr.  541,  pi. 
real  estate,  the  devisee  will  be  entitled  to  28 ;  Baden  v.  Earl  of  Pembroke,  2  Yem. 
the  fund  in  question,  though  it  would,  213;  Bnbb's  case,  2  Frecm.  38;  Smith  v. 
when  acquired,  be  personal  estate  in  the  Hibbert,  2  Dick.  712 ;  Foley  v.  Percival, 
hands  of  such  devisee.  See  Hewitt  r.  4  Bro.  C.  C.  429;  Sugden,  ubi  tupra; 
Wright,  1  Bro.  C.  C.  86 ;  I  Jarman,  658  ;  Eaton  v.  Sanxter,  6  Sim.  517.  [A  con- 
May  V,  Roper,  4  Sim.  360.  Where  there  tract  for  the  sale  of  land  passes  to  the  ex- 
is  no  absolute  indication  on  the  part  of  ecu  tor  or  administrator,  as  between  him 
the  testator  that  land  shall  be  converted  and  the  heir  or  devisee,  as  personal  estate, 
into  money,  and  the  trustee  under  the  will  Moore  v.  Burrows,  34  Barb.  1 73 ;  Adams 
conveys  land  to  the  husband  of  the  dev-  o.  Green,  34  Barb.  176.  The  unpaid  pur- 
isee,  he  will  hold  as  trustee  for  his  wife ;  chase-money,  however  secured,  goes  to 
yet,  if  the  will  may  be  construed  as  direct-  the  executor  or  administrator,  and  is  to 
ing  the  whole  estate  of  the  testator  to  be  be  distributed  as  personal  property,  with- 
sold,  the  husband  of  the  devisee  cannot,  out  reference  to  the  source  from  which  the 
under  the  doctrine  of  equitable  conversion,  land  is  derived.  Henson  o.  Ott,  7  Ind. 
and  in  virtue  of  his  right  to  take  the  money  512 ;  Anthony  v,  Peay,  18  Ark.  24 ;  Lor- 
if  he  can  get  it,  take  the  land  as  money,  ing  v.  Cunningham,  9  Cush.  87 ;  Sutter 
and  hold  it  as  he  would  the  money  itself,  v.  Ling,  25  Penn.  St.  466 ;  1  Sugden  Y. 
free  from  all  claim  of  the  wife.  Samuel  &  P.  (8th  Am.  ed.)  175, 177 ;  1  Story  £q. 
V.  Samuel,  4  B.  Mon.  245.]  Jur.  §  64  y;  Craig  v,  Leslie,  3  Wbeau 

(/)  Paul  V.  Wilkins,  Toth.  106.  563,  577.] 

(m)  Barker  v.  Hill,  2  Chanc  Rep.  218.  {p)  Thompson  v.  Towne,  2  Yem.  319 ; 

(n)  Sugden,  ubi  supra.    See  Hudson  v.  Sugden,  ubi  $tq»ra. 
Cook,  L.  R.  13  £q.  Ca.  417.    The  rents        (q)  Cnrre  v.  Bowyer,  5  Beav.  6,  note  (6). 
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28,  (r)  and  not  to  his  devisee.  («)  So  where,  after  making  a  will 
devising  a  specific  estate  and  bequeathing  the  personal  residue  to 
other  persons,  a  testator  entered  into  a  contract,  giving  an  option 
of  purchase  over  part  of  the  estate,  which  option  was  exercised 
after  the  death ;  it  was  held  by  Wood  V.  C.  that  the  property 
was  converted,  from  the  date  of  the  exercise  of  the  option,  and 
went  to  the  residuary  legatee,  (i) 

*  On  the  same  principle,  money  covenanted  to  be  laid  out  in 
land  will  descend  to  the  heir,  (u)  Nor  will  it  make  any 
difference  that  the  covenant  is  a  voluntary  one.  There-  covenanted 
fore,  if  a  man,  without  any  consideration,  covenant  to  ©utin 
lay  out  money  in  a  purchase  of  land  to  be  settled  on  him  ^^^^ ' 
and  his  heirs,  a  court  of  equity  will  compel  the  execution  of  such 
contract,  though  merely  voluntary,  (v)  But  where  a  person  cov- 
enants to  lay  out  money  in  land,  and  afterwards  himself  becomes 
solely  entitled  to  it,  so  that  the  obligation  to  lay  out,  and  the  right 
to  call  for  the  money,  centre  in  the  same  person,  the  money,  it 
should  seem,  is  considered  as  discharged ;  as  where  a  man,  on  his 
marriage,  covenants  to  lay  out  a  sum  of  money  in  the  purchase  of 
land,  to  be  settled  for  the  use  of  himself  for  life,  remainder  to  his 
intended  wife  for  life,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail,  remainder  to  the  daughters  in  tail,  remainder  to 
his  own  right  heirs,  and  the  husband  does  not  lay  out  the  money, 
and  survives  his  wife,  who  dies  without  issue  ;  it  ha«  been  held  that 
the  money,  though  once  bound  by  the  articles,  became  free  again 
by  the  death  of  the  wife  without  issue,  and  the  consequent  failure 
of  the  objects  of  the  several  limitations,  and  was,  therefore,  at  the 
death  of  the  settlor,  his  personal  estate.  Qx) 

(r)  The  new  wills  act.    See  preface.  Stewart,  1  Sm.  &  6.  32,  and  the  cases 

(s)  Fairer  v.  Winterton,  5  Beav.  1.  See,  cited  post,  669. 

also,  Moor  v.  Baisbeck,  12  Sim.  123.    The  {t)  Weeding  v.  Weeding,  1  Johns.  & 

law  is  the  same  where  the  sale  was  by  H.  424. 

contract  under  the  compulsory  powers  of  (ti)  Edwards  v.  Countess  of  Warwick, 

a  railway  company.    In  re  The  Manches-  2  P.  Wms.  171.    See  Barham  v.  Claren- 

ter  &  Sonthport  Railway,  19  Beay.  365.  don,  10  Hare,  126. 

See,  also,  Richards  v.  Attorney  General  of  (o)  2  P.  Wms.  171. 

Jamaica,  6  Moore  P.  C.  3S1.    On  the  (x)  Chichester  v.  Bickerstaff,  2  Vem. 

general  question  whether  the  proceeds  of  295.    This   decision  was  questioned   by 

compulsory  sales,  under  acts  of  parlia-  Lord  Talbot  in  Lechmere  v.  Lechmere, 

ment,  are  to  be  considered  real  or  personal  Cas.  temp.  Talb.  90,  and  by  Joseph  Jekyll 

estate,  see  In  re  Homer,  6  De  G.  &  Sm.  in  Lechmere  r.  Earl  of  Carlisle,  3  P. 

483 ;  In  re  Taylor,  9  Hare,  596 ;  In  re  Wms.  221 ;  but  confirmed  by  Lord  Thur- 
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So  a  testator  has  the  power,  by  his  will,  to  change  the  nature 
conyenion  ^^  ^^9  ^^^  estate,  to  all  intents  and  purposes,  so  as  to 
our^by^  preclude  all  questions  between  his  real  and  personal  rep- 
'^^  resentatives  after  his  death,  (y)     This  has  been  some- 

times described  as  "  a  conversion  out  and  out."  (z)  And  *  when 
it  clearly  appears  (z^)  to  have  been  his  intention  thus  to  impress 
on  it  the  character  of  personal  estate  to  all  intents  and  purposes, 
the  mere  appointment  of  an  executor  will  be  sufiScient  to  carry 
that  property  to  him,  (a)  either  for  his  own  benefit,  in  cases  where 
he  is  beneficially  entitled  to  the  personal  estate ;  or  as  a  trustee 
for  the  next  of  kin,  in  cases  where  he  holds  the  personal  estate  on 
the  like  trust.  (6)   But  this  doctrine  has  been  qualified  by  modem 

low,  in  Palteney  r.  Lord  Darlington,  1  the  testator  waa  to  couTert  real  estate  into 

Bro.  C.  C.  238,  and  the  determination  of  personal  estate,  the  law  will  consider  the 

the  house  of  lords  in  the  same  case,  7  conversion  as  actually  made  at  the  death 

Bro.  P.  C.  530,  Toml.  ed.    See  2  Powell  of  the  testator,  and  treat  the  estate  as  per- 

Dey.  73,  Jarman's  ed.  sonal  for  all  purposes  to  which  the  inten- 

{y)  Johnson  v.   Woods,  2  Beav.  409,  tion  of  the  testator  clearlj  extends."  "  He 

413,  by  Lord  Langdale.     [Lands  devised  who  takes  the  estate  under  the  will  takes 

to  be  sold  will  be  treated  in  equity  as  it  with  the  character  which  the  will  has 

money ;  and  if  the  wife  of  a  person  is  en-  impressed  upon  it."    See  1  Jarman  Wills 

titled  to  the  proceeds  of  such  land,  and  (3d  £ng.  ed.),  549  et  seq,;  Martin  v.  Sher- 

she  dies  after  it  is  sold,  her  surviving  hus-  man,  2  Sandf.  Ch.  341 ;  Craig  v.  Leslie,  3 

band  is  entitled  to  the  same  portion  which  Wheat.  563 ;  Wurts  r.  Page,  19  N.  J.  £q. 

he  would  be  authorized  to  receive  of  any  365 ;  Scudder  v.  Vamarsdale,  13  N.  J. 

other  personal  estate  left  by  her.    Hurtt  £q.  109 ;  Fonythe  v,  Uathbone,  34  Barb. 

».  Fisher,  1  H.  &  GUI,  88 ;  Collier  v.  Col-  388;  Conly  v,  Kincaid,  1  Wins.  (N.  Car.) 

Her,  3  Ohio  St.  369 ;  Ferguson  v.  Stew-  44 ;  Ex  parte  Bebee,  63  N.  Car.  382 ; 

art,  14  Ohio,  140;  Thomas  v.  Wood,  1  Harcum  v.  Hudnall,    14    Grattan,  369; 

Md.  Ch.  296 ;  Maddox  v.  Dent,  4  Md.  Ch.  Smith  v.  McCrary,  3  Ired.  Law,  204  ; 

543;  Willing  v.  Peters,  7  Penn.  St.  287;  Phelps  v.  Pond,  28  Barb.  121 ;  S.  C.  23 

Binehart  v.  Harrison,  Baldw.  177.]  N.  Y.  69.    If  it  appears  from  the  will 

(z)  As  to  this  expression,  see  10  Beav.  that  the  testator  intended  that  his  exec- 

175;  12  Beav.  508.  utors  should  sell,   though  they  are  not 

(z^)  [See  Chew  v.  Nicklin,  45  Penn.  St.  absolutely  directed  bo  to  do,  the  prop- 

84 ;  Edwards's  Appeal,  47  Penn.  St.  144.]  erty  will  be  regarded  as  converted  into 

(a)  By  Sir  Wm.   Grant,  in  Berry  v.  money.    Phelps  v.  Pond,  28  Barb.  121 ; 

Usher,  11  Yes.  91 ;  [Mathis  v.  Guffin,  8  S.  C.  23  N.  Y.  69.    Where  it  clearly  ap- 

Rich.  £q.  79  ;  Wilkins  t;.  Taylor,  8  Rich,  pears  that  the  testator  intended  by  a  di- 

Eq.  291.]  rectioB  to  sell  oertain  real  estate,  an  ab- 

(6)  See  infra,  pt.  iii.  bk.  iii.  ch.  y.  §  ii.  solute  conversion  of  saeh  real  estate  for 
and  1  Rop.  L^.  455,  3d  ed.  [In  Ham-  all  the  purposes  of  the  will,  the  proceeds 
mond  V,  Pntnam,  110  Mass.  235,  236,  will  be  assets  in  the  hands  of  the  exec- 
Morton  J.  said :  "  The  general  rule  is  reo-  ntor  for  the  payment  of  legacies,  as  wdl 
ogniaed  in  all  of  the  English  and  Amer-  as  of  the  debts  and  fhneral  expenses  in 
ican  cases,  that  where  it  unequivocally  terms  directed  by  testator  to  be  paid  ont 
appears  from  the  will  that  the  intention  of  of  such  proceeds.    Smith  v.  First  Presby- 
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decisions ;  and  it  is  now  fully  established,  that  in  order  to  exclude 
the  heir,  it  is  not  enough  that  the  testator  shows  an  intention  that 
his  real  estate  should  become  money  after  his  death  ;  it  must  also 
be  apparent  that  he  meant  it  to  be  treated  as  if  it  had  been  per- 
sonal estate  before  his  death.  For  if  the  property  in  question  was 
real  estate  at  his  death,  the  <mu9  is  on  the  next  of  kin  to  show  a 
devise  of  it  in  his  favor ;  and  though  the  will  may  determine  in 
what  quality  the  property  shall  be  taken  by  those  on  whom  it 
may  devolve,  yet  if  it  does  not  also  determine  who  are  the  per- 
sons to  take,  the  original  right  of  the  heir-at-law  must  prevail.  (<?) 
Therefore,  the  testator's  declaration,  however  explicit,  that  the 
estate  shall  be  absolutely  converted,  e.  g.  a  direction  that  it  shall 
be  sold  and  deemed  part  of  his  personal  estate,  will  not  exclude 
the  heir ;  because  such  a  direction  does  not,  generally  speaking, 
amount  to  a  gift  by  implication  to  the  next  of  kin.  (d)  And  the 
law  is  the  same,  even  where  the  direction  is  accompanied  by  a 
declaration  that  the  proceeds  of  the  land  to  be  converted  shall 
not,  nor  shall  any  part  thereof,  in  *  any  event  lapse  or  result  for 
the  benefit  of  the  heir,  (je)  or  where  the  direction  itself  is,  that  the 
proceeds  shall  be  considered, ''  to  all  intents  and  purposes,"  as  part 
of  the  personal  estate ;  (/)  except,  perhaps,  where  there  is  no  fur- 
ther disposition ;  in  which  case  it  might  be  inferred  that  such  a 
direction  was  intended  to  operate  as  a  gift  to  the  next  of  kin.  (jg) 
It  is  plain,  therefore,  that  where  the  conversion  of  land  into 
money  is  directed  by  the  testator  for  a  particular  pur-  ^j^jq^^^^j^ 
pose,  which  fails  (as  in  the  case  of  the  death  of  a  party  forpwiicn- 
intended  to  be  benefited),  so  much  of  the  estate,  or  of  poaes 
its  produce,  as  remains  undisposed  of,  will  result  to  the 
heir.  (K)     And  it  is  further  established,  that  where  a  testator 

terian  Church  in  Bloomsburj,  11  C.  £.  7  Hare,  334;  Shallcross  v,  Wright,   12 

Green,  182.]  Beav.  505;  Taylor  v.  Taylor.  3  Do  G., 

(c)  Fitch  V,  Webor,  6  Hare,  149;  [1  Jar-  M.  &  G.  190  (orerraling  Phillipfl  v.  Phil- 
man  Wills  (3d  Eng.  ed.),  590.]    A  differ-  lips,  1  My.  &  K.  649) ;  [Williams  d.  Wil. 
ent  view  must  be  taken  where  the  question  Hams,  6  L.  J.  N.  S.  Ch.  84.] 
arises  on  a  deed  which  has  altered  the  (e)  Fitch  v.  Weber,  6  Hare,  145. 
character  of  the  property  before  the  death  (/)  Robinson  o.  Govemori  of  the  Lon- 
of  the  author  of  the  deed.     Griffith  v,  don  Hospital,  10  Hare,  19. 
Bicketu,  7  Hare,  299;  Biggs  v.  Andrews,  (g)  Fitch  v.  Weber,  6  Hare,  154;  10 
6  Sim.  424.  Hare,  27. 

{d)  Johnson  v.  Woods,  2  Bear.  409;  (h)  Ex  parte  Pring,  4  T.  &  Coll.  Ex. 

Flint  V.  Warren,  16  Sim.  124;  Fitch  v.  507;  [Henderson  v.  Wilson,  1  Dev.  (N. 

Weber,  6  Har«,  145 ;  Bromley  v.  Wright,  Car.)  £q.  309 ;  Wilson  o.  M^|or,  11  Yes. 
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directs  his  real  estate  to  be  sold,  and  the  mixed  f and  arising  from 
mixed  ^^®  produce  o£  the  real  estate  and  the  personal  estate  to 
fund  from  be  applied  to  certain  specified  purposes;  if  any  part  of 
sale  of  real   the  disposition  fails,  either  by  lapse  or  otherwise,  then  to 

ftfltftte  And 

personal  •  the  proportional  extent  in  which  the  real  estate  would 
estate.  have  contributed  to  that  disposition,  it  is  to  be  consid- 
ered as  failing  for  the  benefit  of  the  heir-at-law,  and  as  so  much  real 
estate  in  that  event  undisposed  of.  (f)  A  different  point  arises 
where  there  is  a  general  residuary  bequest  of  personal  estate  in 
the  same  will  in  which  there  is  a  direction  for  the  conversion  of 
the  real  estate.  In  such  a  case  it  should  seem  that  if  there  is  a 
declaration  in  the  will  that  the  money  to  *  arise  from  the  sale  shall 
be  deemed  part  of  the  testator's  personal  estate,  the  undisposed 
of  residue  of  the  proceeds  will  pass  under  the  gift  of  the  residue, 
but  not,  generally  speaking,  without  such  a  declaration.  (/)  As 
to  specific  sums  given  out  of  the  proceeds,  it  has  been  a  subject  of 

205  ;  1  Jarman  Wills  (3d  Eng.  ed.),  586,  after  satisfying  the  pnrpoees  which  can 

587  ;  Taylor  v.  Taylor,  3  De  G.,  M.  &  G.  take  effect,  entitled  to  the  personalty  as 

(Am.  ed.)  190,  and  note   (1)   and  cases  being  impressed  with    the   character  of 

cited;    Bogert  v.  Hertell,   4    Hill,  492;  realty.    Hereford  v.  Ravenhill,  1    Bear. 

Hawley  v.  James,  5  Paige,  318  ;  S.  C.  7  481 ;  5  Bear.  51 ;  Head  v.  Godlee,  Johns. 

Paige,  213;  Tazewell  v.  Smith,  1  Rand.  536;    Reynolds  v.   Godlee,  Johns.  582; 

313;  £vans  v.  Kingsberry,  2  Rand.  120 ;  [Cogan  v.  Stephens,  5  L.  J.  N.  S.  Ch.  17.] 

Rinehart  V.  Harrison,  Baldw.  177;  Loril-  It  is  personal  estate  in  the  hands  of  the 

lard  t).  Coster,  5  Paige,  172;  Drake  r.  Pell,  next  of  kin.    lb.     See,  also,  Longley  v. 

3  Edw.  Ch.  251 ;  Bnnce  v.  Yandergrift,  8  Longley,  L.  R.  13  £q.  Cas.  133. 
Paige,  37 ;  Wood  v.  Keys,  8  Paige,  365 ;        (i)  Ackroyd  v.  Smitbson,  1  Bro.  C.  C. 

Marsh  v.  Wheeler,  2  Edw.  Ch.  156;  King  503  ;  Johnson  v.  Woods,  2  Beay.  409  ; 

V.  Woodhull,  3  Edw.  Ch.  79  ;  Pratt  v.  Tal-  Hopkinson  t;.,Ellis,  10  Beav.  169 ;  Taylor 

iaferro,  3  Leigh,  419  ;  Stevens  v.  Ely,  1  v.  Taylor,  3  De  G.,  M.  &  G.  190 ;  Cooke  v. 

Der.  Eq.  493 ;  Wood  v.  Cone,  1  Paige,  472 ;  Dealey,  22  Beav.  196 ;  Edwards  v.  Tuck, 

Wright  V.  Trustees  Meth.  Epis.  Chnrch,  1  23  Beay.  268  ;  Bectivo  v.  Hodgson,  10  H. 

Hoff.  203 ;  Kane  v.  Gott,  24  Wend.  641 ;  L.  Cas.  656. 

Proctor  V.  Ferebee,  1  Ired.  Ch.  143  ;  (j)  See  1  Jarman  Wills,  531  et  seq.,  2d 
Smith  V.  M'Crary,  3  Ired.  Ch.  204 ;  Lind-  ed.  See  pp.  592,  609,  3d  ed. ;  [Maugham 
say  V.  Pleasants,  4  Ired.  Eq.  321,  323 ;  v.  Mason,  1  Ves.  &  B.  410;  Dixon  v.  Daw- 
Byrne  V.  Stewart,  3  Desans.  135 ;  Estate  son,  2  Sim.  &  Stu.  327 ;  Collis  v.  Robins, 
of  Tilghman,  5  Whart.  44;  Snowhill  v.  1  De  G.  &  S.  131.  As  to  the  expressions 
Snowhill,  1  Green  Ch.  30 ;  Jackson  v,  in  a  residuary  deyise  which  haye  been  con- 
Jansen,  6  John.  73  ;  White  v.  Howard,  46  sidered  sufficient  to  carry  the  surplus  pro- 
N.  T.  144 ;  McCarty  v.  Terry,  7  Lansing,  ceeds  of  real  estate  directed  to  be  sold,  see 
236,  238,  and  cases  cited ;  HiU  v.  Cock,  1  Mallabar  v.  Mallabar,  Cas.  temp.  Talb.  78 ; 
Yes.  &  B.  173.]  And  conyersely,  where  Griffiths  v.  Pruen,  11  Sim.  202  ;  Bromley 
a  testator  directs  his  personal  estate  to  be  v.  Wright,  7  Hare,  334 ;  1  Jarman  Wills 
conyerted  into  real  estate  for  seyeral  pur-  (3d  Eng.  ed.),  593.] 
poses,  some  of  which  fail,  the  heir  is  not, 
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controversy,  whether  the  circumstance  of  the  produce  of  the  real 
estate  being  blended  by  the  testator  with  the  general  personal 
estate  in  one  residuary  gift,  constitutes  a  ground  for  excluding  the 
heir  from  lapsed  or  void  legacies  by  applying  to  the  mixed  fund 
the  rule  applicable  to  personalty  (viz,  that  the  residuary  legatee 
takes  what  is  not  effectually  disposed  to  other  persons).  (Jc)  A 
very  eminent  writer  (l)  has  expressed  his  opinion  that  it  is  diffi- 
cult to  discover  any  solid  reason  why  the  blending  of  the  two 
funds  should  produce  this  consequence.  But  he  further  observes 
that  the  state  of  the  authorities  is  not  such  as  to  justify  the  hope 
of  all  litigation  being  at  an  end  on  this  perplexing  subject. 

Whether  the  property  so  resulting  to  the  heir  shall  be  consid- 
ered as  land  or  money  in  his  hands,  is  a  question  of  some  nicety. 
The  principle  seems  to  be,  that  where  the  purpose  of  the  testator 
still  requires  a  sale  of  the  whole  land,  and  there  is  only  a  partial 
disposition  of  the  produce,  the  surplus  belongs  to  the  heir  as 
money  and  not  land,  and  will  go  to  his  personal  representative ; 
but  where  no  purpose  of  the  devisor  demands,  in  the  events  that 
have  happened,  that  the  whole  land  shall  be  converted  into  money, 
there  the  heir  shall  take  the  resulting  property  as  land,  and  it 
shall  descend  as  such  to  his  heir.  Thus,  where  a  devisor  directs 
his  land  to  be  sold,  and  the  produce  divided  between  A.  and  B., 
the  obvious  purpose  of  the  testator  is,  that  there  shall  be  a  sale 
*  for  the  convenience  of  division  ;  and  if  A.  dies  in  the  lifetime  of 
the  devisor,  and  the  heir  stands  in  his  place,  the  purpose  of  the 
testator  still  applies  to  the  case ;  therefore  the  heir  will  take  the 
share  of  A.  as  money  and  not  as  land.  But  if  A.  and  B.  both 
die  in  the  lifetime  of  the  testator,  and  the  whole  interest  in  the 
land  descends  to  the  heir,  the  purpose  of  the  testator,  that  there 
shall  be  a  sale  for  the  convenience  of  division,  has  no  application, 
and  the  heir  will,  therefore,  take  the  whole  interest  as  land,  (rn) 

(k)  The  principal  modern  cases  on  the  613.    See,  also,  on  this  subject,  Hewit 

•nbjcct  are  Amphlett  v.  Parke,  2  Russ.  &  v.  Wright,  1  Bro.  C.  C.  86  ;   Wright  v, 

M.  221 ;  Green  v,  Jackson,  2  Russ.  &  M.  Wright,  16  Yes.  188 ;  Dixon  r.  Dawson, 

238 ;  Salt  v,  Chattaway,  3  Beay.  576.    As  2  Sim.  &  Stu.  340  ;  Jessopp  v.  Watson, 

to  wills  made  or  republished  since  the  1  Mj.  &  K.  665 ;  Hatfield  v.  Prjme,  2 

new  wills  act,  1  Vict.  c.  26,  see  sect.  25  of  Coll.  204 ;  Burley  v.  Evelyn,  16  Sim.  290 ; 

that  statute.    AtUBj  preface.  In  re  Cooper's  Trusts,  4  De  G.,  M.  &  G. 

(/)  1  Jarman  Wills,  540-547,  2d  ed.;  757 ;  Wall  v.  Colshead,  2  De  G.  &  J.  683; 

[3d  Eng.  ed.  602.]  Clarke  v.  Franklin,  4  Kaj  &  J.  257 ;  [Pierce 

(m)  Smith  v.  Claxton,  4  Madd.  492,  v.  Lee,  9  Gray,  42,  43,  44 ;  Byam  v.  Mnn- 

493;  Davenport  v.  Coltman,  12  Sim.  610,  ton,  1  Russ.  &  M.  503;  Wildes  v,  Davies, 

[665] 
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So  where  a  *  testator  devises  his  real  estate  in  trast  to  be  sold  to 
pay  debts  and  legacies,  and  dies  intestate  as  to  the  excess,  his  heir 

1  Sm.  &  Gif.  482;  White  t;.  Smith,  15  Jar.  tial  failar^,  the  heir-at-law  would  reoeiTC 
1096;  1  Jarman  Wills  (3d  Eng.  ed.),  &94,  the  benefit  of  such  partial  failure  and  take 
695  ;  Carr  v.  Collins,  7  Jur.  165 ;  Baker  the  property  ae  moneys,  and  not  as  land. 
V.  Copenbargcr,  15  111.  103;]  Bagster  o.  The  rule,  it  appears,  is  different  as  to  a 
Fackerell,  26  Beav.  469,  in  which  last  case  partial  undisposed  of  interest  in  personal 
the  testator  expressly  directed  a  conver-  estate  directed  to  be  laid  out  in  land, 
sion  for  the  purpose  of  giving  a  life  in-  Head  v.  Qodlee,  Reynolds  v.  Godlee,  ante, 
terest  to  his  widow,  and  after  her  death  663,  note  {h)\  [1  Jarman  Wills  (3d  Eng. 
there  was  a  gift  to  a  charity  which  was  ed.),  595-597.  In  Holland  u.  Cruit,  3 
void,  and  it  was  held  that  the  heir  of  the  Gray,  180,  Shaw  C.  J.  said  :  "  It  is  im- 
testator  took  the  produce  (subject  to  the  material  by  what  mode  real  estate  is  con- 
life  e6tate)  in  the  character  of  personalty,  rerted  into  personal, — whether  by  a  trus- 
It  should  be  observed  that  "  conversion  tee  with  power  to  sell  and  hold  and  apply 
must  be  considered  in  all  cases  to  be  di-  the  proceeds,  or  by  a  devisee  for  life  with 
rected  for  the  purposes  of  the  will,  and  is  power  to  sell  and  take  the  income  for  his 
limited  by  the  purposes  and  exigencies  of  own  life,  by  decree  or  license  of  any  court 
the  will.  If,  therefore,  the  real  estate  is  of  competent  jurisdiction,  or,  even  when 
directed  to  be  sold  with  a  view  to  a  dis-  such  conversion  is  constructively  effected, 
position  made  by  a  will,  and  that  dispo-  by  articles  stipulating  to  lay  out  money 
sition  fails,  although  the  real  estate  has  in  land  and  convert  land  into  money  to 
de  facto  been  sold,  yet  the  proceeds  will  particular  uses.  Whatever  be  the  mode, 
retain  the  quality  of  real  estate  for  the  the  Aind  takes  place  of  the  land  which 
purpose  of  ascertaining  the  ownership,  t.  e.  yielded  it,  and  is  liable  to  stand  in  its 
the  title  of  the  heir,  although  it  is  true  place,  and  be  applied  and  ultimately  dis- 
that  when  you  pay  it  over  to  the  heir,  in  posed  of  in  the  same  manner  until  the 
the  hands  of  the  heir  it  has  the  character  object  is  accomplished.  The  general  doc- 
of  money,  and  no  longer  the  character  of  trine  is  stated  and  illustrated  in  many 
real  estate."  [Davenport  v.  Coltman,  12  cases.  Lechmere  v.  Eail  of  Carlisle,  3 
Sim.  610;  Carr  o.  Collins,  7  Jur.  165;  P.  Wms.  211  ;  Elwin  v.  Elwin,  8  Yes. 
1  Jarman  Wills  (3d  Eng.  ed.),  595.]  **  So  547  ;  Thornton  v,  Hawley,  10  Yes.  129  ; 
in  like  manner,  if  money  is  directed  to  be  Wheldale  v.  Partridge,  5  Yes.  388 ;  Craig 
invested  in  land,  and  the  land  is  disposed  v,  Leslie,  3  Wheat.  563 ;  Emerson  r.  Cnt- 
of  by  the  will,  and  the  money  is  so  in-  ler,  14  Pick.  120.  So,  when  land  held  in 
vested,  but  the  disposition  fails,  the  invest-  trust  is  taken  for  public  use,  under  the 
ment  thus  made  for  the  purposes  of  the  right  of  eminent  domain,  the  money  paid 
will  has  no  effect  in  altering  the  quality  for  it  stands  in  its  place,  subject  to  the 
of  the  property ;  but  the  property,  even  same  trust  and  to  the  same  ultimate  dis- 
in  the  shape  of  lands,  retained  its  pristine  position.  Gibson  v.  Cooke,  1  Met.  75. 
and  original  quality  of  personal  estate  for  The  principle,  therefore,  appears  to  be 
the  purposes  of  determining  the  owner-  fully  settled,  both  upon  well-considered 
ship."  Bective  v,  Hodgson,  10  H.  L.  Cas.  reasons  of  justice  and  expediency,  and 
667,  by  Lord  Westbury  C.  The  cases  upon  a  series  of  authorities,  that  where 
cited  in  the  earlier  part  of  this  note  ap-  land  is  devised  as  real  estate,  and,  either 
pear  to  establish  the  distinction,  that  if  all  by  the  direction  of  the  testator  himself  or 
the  purposes  of  an  intended  conversion  of  by  operation  of  law,  such  real  estate  is 
land  into'  money  fail,  the  conversion  fiails^  converted  into  money  for  the  purpose  of 
and  the  heir  would  take  such  unconverted  better  investment,  or  for  any  other  pur- 
estate  as  land;  but  if  there  is  only  a  par-  pose  consistent  with  the  design  and  puiv 

[666] 
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will  take  it  as  land,  (n)    In  such  a  case,  also,  if  any  of  the  lega- 
cies lapse,  they  will  result  to  the  heir  as  land ;  for  the  purpose  of 

pose  of  the  ultimate  destination  to  which  if  it  had  remained  real  estate,  woald  take 

the  real  estate  was  appropriated,  there  the  it  beneficially,  that  is,  to  his  own  use  ab- 

money  is  substituted  fur  and  stands  in  solutely,  or  with  a  power,  like  that  of  a 

the  place  of  the  devised  real  estate,  and  tenant  in  tail  in  possession,  to  dispose  of 

shall  go  to  the  same  persons  and  in  the  it  absolutely,  or  make  it  his  own  to  all 

same  proportions,  and  vest  in  possession  purposes,  and  it  will  then  be  his  abso- 

and  enjoyment  at  the  same  times  and  lutely."    In  Emerson  v.  Cutler,  14  Pick, 

upon  the  same  contingencies,  which  would  lOS,  it  was  decided  that,  where  real  estate 

have  affected  the  real  estate  had  it  re-  devised  to  a  female  infant  was  sold  pnr- 

mained  specifically  in  real  estate."    And  suant  to  a  license  of  court,  and  she  after- 

in  this  case  it  was  held  that  where  real  wards  married  and  died  under  age,  the 

estate,  specifically  devised  by  a  will  which  proceeds  of  the  real  estate  were  personal 

authorizes  the  executor  or  administrator  estate,  and  consequently  that  her  husband 

with  the  will  annexed  to  sell  any  of  the  was  entitled  to  the  same;  and  the  same 

testator's  real  estate  and  reinvest  the  pro-  was  decided  with  respect  to  damages  paid 

oeeds  in  personal  estate,   but  does  not  for  land  of  such  infant  taken  for  public 

manifest  any  intent  thereby  to  alter  the  use  as  a  highway.    The  distinction  be- 

disposition  of  the  property,  is  otherwise  tween  these  different  classes  of  cases  was 

legally  converted  into  personalty,  the  pro-  thus  stated  by  Shaw  C.  J.  in  the  above 

ceeds  are  to  go  to  the  same  persons  and  in  case  of  Emerson  v.  Cutler,  14  Pick.  120: 

the  same  proportions  as  if  it  had  remained  "  It  is  true  that  in  many  cases  in  equity 

real  estate.  In  Holland  v.  Adams,  3  Gray,  money  shall  be  deemed  land,  and  the  land 

188,  it  was  decided  that  where  real  estate,  money,  for  the  purpose  of  fixing  the  bene- 

devised  to  the  widow  of  the  testator  for  ficial  interest ;  as  where  money  is  given  to 

life,  with  remainder  to  his  children  and  trustees  to  be  laid  out  in  land  and  settled 

the  heirs  of  their  bodies,  is  converted  into  on  a  person,  and  before  the  settlement 

money,  either  under  a  power  of  sale  con-  such  person  dies,  the  heir  who  would  have 

ferred  by  the  will,  or  under  a  resolve  of  been  entitled  to  the  land,  and  not  the  ad- 

the  legislature  passed  on  a  petition  of  the  ministrator,  shall  have  it.    So  where  land 

tenant  for  life  and  the  remainder-man,  re-  is  directed  to  be  sold  and  the  proceeds 

citing  the  devise,  and  praying  lor  a  sale  given  in  a  particular  way,  though  not 

and  for  an  investment  of  the  proceeds,  the  sold,  the  person  intended  to  be  benefited 

income  to  be  paid  to  the  tenant  for  life,  by  the  proceeds  shall  be  deemed  the  equi- 

and  at  her  decease  to  the  remainder-man  table  owner  of  the  land.    All  this  goes 

according  to  the  will,  the  money,  on  the  upon  the  rule  of  equity,  that  what  is  di- 

death  of  the  tenant  for  life,  in  equity  as  rected  to  be  done  with  property  by  one 

well  as  at  law,  goes  absolutely  to  the  then  having  the  power  of  disposal,  shall  be 

tenant  in  tail.    In  this  case  Shaw  C.  J.  deemed  to  be  in  fiict  done,  and  that  bene- 

said :  "  As  a  general  rale  to  be  deduced  ficial  interests  shall  be  regarded,  and  not 

from  the  cases,  we  think  that  in  case  of  be  deemed  to  be  defeated  by  a  mere  con* 

such  conversion  of  real  into  personal  es-  tingency.    But  these  rules  do  not  apply, 

tate,  to  stand  in  the  place  of  the  real,  as  In  distributing  real  and  personal  estate 

more   beneficial  to  the  parties,  without  respectively,  the  law  does  not  look  to  the 

changing  the  beneficial  destination,  the  funds  from  which  it  was  obtained,  but  to 

character  thus  impressed  on  the  money  its  character  at  the  time  when  the  right  to 

will  attach  to  it,  until  it  reaches  one  who,  distribution,  accrues.    If  at  that  time  a 

(n)  By   Sir  W.   Grant,  in  Wright  «.  ley  v.  Forwood,  4  Har.  (Del.)  336 ;  Baker 

Wright,  16  Yes.  191.    [But  see  Sharp-  v.  Copenbarger,  15  111.  103.J 
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the  testator  does  not  require  a  sale  of  so  much  of  the  real  prop- 
erty, (o) 

It  has  been  laid  down  that  in  equity  all  property,  whether  real 
Eeai  estate  ^^  personal,  whatever  may  be  its  nature,  purchased  with 
purchased  partnership  capital  for  the  purposes  of  the  partnership 
nenhip  trade,  continues  to  be  partnership  capital,  and  to  have 
^^*  '  as  between  the  real  and  personal  representative  of  a  de- 
ceased partner  the  quality  of  personal  estate,  (jt?)  Where,  how- 
ever, a  new  partner  was  taken  into  the  firm,  and  the  real  prop- 
erty  continued  to  be  used  for  the  partnership  purposes,  but  a  rent 
was  paid  for  it,  under  the  terms  of  the  partnership,  to  the  old  part- 
ners by  the  new  firm,  it  was  held  that,  on  the  death  of  one  of  the 
old  partners,  the  property  was  to  be  considered  as  part  of  his  real 
estate.  (5) 

Another  example  of  land  being  considered  as  money,  and  vice 
Property  ^^^sa^  may  be  found  in  the  cases  where  guardians  or 
altered  m     trustees  alter  the  nature  of  the  property  committed  to 

sum  of  money  stands  in  place  of  land,  by  Partn.  (5th  Am.  ed.)  §  135  ei  seq. ;  Dyer 
an  actaal  disposition  to  that  effect,  not  yet  v.  Clark,  5  Met.  562 ;  Howard  v.  Priest, 
executed,  be  who  would  be  entitled  to  the  5  Met.  582,  585 ;  Doveney  v,  Mahoney,  8 
land  shall  have  the  money ;  and  so  con-  C.  £.  Green,  247  ;  Bank  of  England  case. 
Tersely,  where  land  is  directed  to  be  sold  3  De  G.,  F.  &  J.  (Am.  ed.)  645,  658,  659, 
and  converted  into  money,  by  a  dispo-  and  cases  in  notes;  Parsons  Farm.  (1st 
sition  not  executed.  These  rules  have  no  ed.)  363  et  seq.,  373,  374 ;  Fowler  v.  Bail- 
bearing  on  the  present  case,  because  here  ley,  14  Wis.  125 ;  Winslow  v.  Chiffelle,  1 
the  whole  power  was  actually  executed,  Harp.  (S.  Car.)  Ch.  25;  Abbott's  Appeal, 
and  the  disposition  entire  and  complete,  50  Penn.  St.  234;  Smith  v.  Tartton,  8 
in  the  one  case,  by  the  public  in  taking,  Barb.  Ch.  336 ;  Delmonico  v.  Guillanme, 
and  in  the  other  by  the  guardian  in  sell-  2*Sandf.  Ch,  366;  Hill  v.  Beach,  12  N.  J. 
ing  the  land,  and  in  both  the  money  was  £q.  31 ;  Cilley  v.  Huse,  40  N.  H.  358  ; 
paid.  It  was  paid  to  the  guardian  merely  Benson  r.  Ela,  35  N.  H.  420  ;  Jarvis  v. 
because  the  minor  had  no  legal  capacity  Brooks,  27  K.  H.  66 ;  Bufium  v.  Bnffum, 
to  receive  the  money  and  give  a  dischaige,  49  Maine,  108  ;  Lane  v.  Tyler,  49  Maine, 
but  it  was  the  minor's  interest  and  property,  252;  Matlock  r.  Matlock,  5  Ind.  403; 
legally  and  beneficially,  and  the  guardian  Nicoll  v.  Ogden,  29  HI.  323  ;  Sigourney 
was  the  mere  agent,  established  by  law,  to  v.  Munn,  7  Conn.  11 ;  Lang  v.  Waring, 
act  for  her  and  supply  the  legal  capacity."  25  Ala.  625  ;  Andrews  r.  Brown,  21  Ala. 
This  case  was  referred  to  in  Holland  r.  437  ;  Piatt  v.  Oliver,  3  McLean,  27.]  But 
Adams,  3  Gray,  190, 191 ;  and  see  Wil-  see  Randall  v,  Randall,  7  Sim.  271 ;  Cook- 
liams  V.  Hichbom,  4  Mass.  189.J  son  ».  Cookson,  8  Sim.  529 ;  Houghton  r. 
(0)  Sec  1  Rop.  Leg.  471,  3d  ed.  Houghton,  11  Sim.  491.  In  those  cases, 
ip)  Phillips  V.  Phillips,  1  My.  &  K.  Shadweli  V.  C,  it  seems,  did  not  consider 
649  ;  Broom  v.  Broom,  3  My.  &  E.  443 ;  that  the  property  had  become  partnership 
Morris  v,  Kearsley,  2  Y.  &  Coll.  Ex.  139 ;  property.  8  Drew.  502,  503. 
Bligh  V.  Brent,  2  Y.  &  Coll.  Ex.  268  ;  (g)  Rowley  v,  Adams,  7  Beav.  548. 
Darby  v.  Darby,  3  Drew.  495 ;  [Collycr 
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them.     Thus  the  lands  purchased  by  the  gruardian  of  an   nature  by 

•    £  •  t_    !_•  1  Ml    •  *  1  trustees  of 

infant  with  his  personal  estate  will,  m  case  of  his  death  an  infant : 
during  his  nainority,  be  considered  still  as  his  personal  property,  (r) 
So  where  the  trustees  of  an  infant's  estate  having  a  considerable 
*sum  of  money  in  their  hands,  out  of  the  profits  of  his  estate,  laid 
it  out  in  a  purchase  of  lands  lying  near  the  estate,  with  the  con- 
sent of  his  guardian,  and  by  the  conveyance  to  the  trustee,  it  was 
declared  that  they  stood  seised  in  trust  for  the  infant,  in  case, 
when  he  came  of  age,  he  should  agree  to  it;  the  infant  dying 
within  age,  the  trustees  were  held  accountable  to  the  administra- 
tor of  the  infant  for  the  sum  laid  out,  and  his  heir  was  declared 
to  have  no  title  to  the  land.  («)  So  where  an  executor  in  trust 
for  an  infant  of  a  lease  for  ninety-nine  years,  determinable  on 
three  lives,  on  the  lord's  refusal  to  renew  but  for  lives  absolutely, 
complied  with  his  requisition,  and  changed  the  years  into  lives; 
on  the  infant's  dying  under  twenty-one,  this  was  held  to  be  a  trust 
for  his  administrator,  and  not  for  his  heir.  (^) 

Again,  where  the  committee  of  a  lunatic  invested  part  of  his 
personal  estate  in  the  purchase  of  lands  in  fee,  it  was  bv  com- 

*,  1  1  T  mittee  of  a 

held  that  this  should  be  taken  as  personal  estate,  and  at  lunatic: 
his  death  should  not  go  to  his  heir-at-law.  (u)  So  where  the  gran- 
tee of  the  custody  of  a  lunatic,  with  the  rents  and  profits  of  the 
estate  purchased  lands,  the  lunatic  dying,  the  question  was  be- 
tween the  heir  and  administrator,  who  should  have  the  benefit  of 
the  purchase ;  and  the  court  was  of  opinion  that  the  administra- 
tor should  have  it,  and  not  the  heir ;  for  if  the  money  had  not 
been  laid  out,  it  had  been  clear  that  the  administrator  should 
have  had  it ;  and  if  laying  out  of  the  money  would  alter  the  case, 
then  it  would  be  in  the  power  of  the  grantee  of  the  custody  to 
prefer  the  heir  or  the  administrator  as  he  pleased,  (z)  But  it 
must  be  observed,  that  in  the  management  of  a  lunatic's  estate,  it 
is  his  benefit,  solely,  which  is  considered ;  and,  therefore,  if  it  be 
clearly  for  his  advantage  that  the  nature  *  of  one  part  of  his  estate 

(r)  Gibson  v.  Scudamore,  1  Dick.  45.  it  was  held  that  the  surplus  money  arising 

{$)  Lord    Winchelsea    v.   Norcliffe,    1  from  the  sale  was  not  converted,  but  re- 

Vern.  435;  S.  C.  2  Freem.  95.  mained  real  estate,  to  be  distributed  as 

(0  Witter  0.  Witter,  3  P.  Wms.  99.  such  according  to  the  rules  of  dissent. 

(u)  Awdlejv.  Awdley,  2  Yem.  192.  [So  Llojd  v.  Hart,  2  Penn.  St  473.    See,  ante, 

on  the  other  hand  where  a  sale  was  made  650,  note  (J*) ;  post,  668,  note  («).] 
under  a  decree  of  court,  of  the  real  estate        (x)  Lord    Plymouth's   case,  2  Freem. 

of  a  lunatic  for  the  payment  of  his  debts,  114. 
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should  be  altered  for  the  improYement  of  the  other,  such  altera- 
tion will  be  directed  by  the  court  of  chancery ;  (jjf)  and  -when  such 
alteration  is  made,  there  is  no  equity  between  the  real  and  per- 
sonal representatives,  at  the  luuatic^B  death,  to  have  the  nature  of 
the  property  restored,  (z) 

By  stat.  16  A  17  Vict.  c.  70,  s.  116,  certain  provisions  are  made 
16  &  17  for  the  sale  or  mortgage  of  the  lunatic's  property  for 
Vict.  c.  70.  (jebts,  maintenance,  and  other  purposes.  And  by  sect. 
119,  on  any  moneys  being  so  raised,  "  the  person  whose  estate  is 
sold,  mortgaged,  charged,  or  otherwise  disposed  of,  and  his  heirs, 
next  of  kin,  devisees,  legatees,  executors,  administrators,  and  as- 
signs, shall  have  such  and  the  like  interest  in  the  surplus  remain- 
ing after  the  purposes  for  which  the  moneys  have  been  raised  shall 
have  been  answered,  as  he  or  they  would  have  had  in  the  estate  if 
no  sale,  mortgage,  charge,  or  other  disposition  thereof  had  been 

(y)  £x    parte   Phillips,   19   Yes.   123;  its  policy,  in volres  no  principle  of  justice. 

Ex  parte  Bromfield,  3  Bro.  C.  C.  510;  S.  and  stands  entirely  aninflaencedby  its  die- 

C.  1   Yes.  jr.  453;  Ex  parte  Tabbart,  6  tates.    The  necessity  of  a  perfect  oonver- 

Yes.  428.     See  Clarendon  o.  Barham,  1  sion,  at  some  period,  being  apparent,  and 

Y.  &  Coll.  C.  C.  688,  accord.  neither  justice  nor  policy  requiring  that 

(z)  Oxendon  v.  Lord  Crompton,  2  Yes.  a  fiction  should  be  substituted  for  the 
jr.  69 ;  S.  C.  4  Bro.  C.  C.  231 ;  In  re  Leem-  fact,  the  proper  time  for  it  is  when  the 
ing,  3  De  G.,  F.  &  J.  43.  ["  The  general  money  has  vested  in  the  party  entitled  to 
rule  is,  that  if  land  be  sold  for  a  specific  it  after  the  actual  conversion.  Grider  v. 
purpose,  the  surplus  money  shall,  as  be-  M'Clay,  11  Serg.  &  R.  224;  Biggert  r. 
tween  the  heirs  and  next  of  kin,  be  con-  Biggert,  7  WatU,  563 ;  Dyer  v.  Cornell, 
sidered  as  land  so  far  as  to  vest  in  the  per-  4  Penn.  St  359.  The  rule  stated  by  Chief 
sons  who  would  have  been  entitled  to  it  Justice  Tilghman,  in  Grider  v.  M'Clay,  is, 
had  it  remained  unconverted.  But,  after  that '  surplus  money  arising  from  the  sales 
it  has  so  vested  in  the  persons  entitled,  it  of  land  by  order  of  the  orphans'  court, 
is  to  be  treated  as  money  in  his  hands ;  whether  it  belong  to  an  infant,  or  fam 
and  in  case  of  his  subsequent  death,  goes  covert,  or  male  of  full  age,  is  to  be  consid- 
to  bis  personal  representatives  as  personal  ered  simply  as  money  and  nothing  else.' 
estate.  It  cannot  retain  its  original  char-  The  rule  has  the  support  of  common 
acter  forever.  It  has  no  earmark  by  which  sense,  and  is  well  sustained  by  authority, 
it  can  be  distinguished  from  the  other  Every  departure  from  it  will  lead  to  incon- 
personal  estate  with  which  it  is  mingled,  venience,  without  advancing  either  general 
To  identify  and  follow  it  throughout  an  in-  or  individual  justice.'*  Lewis  J.  in  Pen- 
definite  number  of  successions,  would,  in  neli's  Appeal,  20  Penn.  St.  515;  an/6,  658, 
most  cases,  be  absolutely  impossible,  and  cases  in  note  (h) ;  Bogert  v.  Furman,  10 
in  all  cases  so  inconvenient  as  to  forbid  the  Paige,  496;  Sweezey  v.  Willis,  1  Bradf. 
undertaking,  unless  required  by  the  high  Sur.  495 ;  Cox  9.  McBumey,  2  Sandf.  561 ; 
necessities  of  justice.  But  the  distribu-  Horton  v.  McCoy,  47  N.  Y.  21 ;  Foreman 
tion  of  the  estate  of  a  decedent  among  v.  Foreman,  7  Barb.  215 ;  Sweezey  v. 
persons  who  never  gave  value  for  it,  and  Thayer,  1  Duer,  286 ;  Davidson  v.  De 
who  have  no  title  to  it,  whatever,  except  Freest,  3  Sandf.  Ch.  456 ;  Hoey  v,  Kinney, 
that  which  is  founded  upon  the  law  and  10  Abb.  Pr.  400.  ] 
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made,  and  the  surplus  moneys  shall  be  of  the  same  nature  and 
character  as  the  estate  sold,  mortgaged,  charged,  or  otherwise  dis* 
posed  of." 

In  Ex  parte  Flamank,  (a)  Lord  Cranworth  V.  C.  held  that 
money  paid  into  court  by  a  railway  company  for  land  compui- 
taken  under  the  lands  clauses  act  (7  A  8  Vict.  c.  18),  l^Z^f^ 
from  a  person  who  was  in  a  state  of  mental  imbecility,  {JnJg""**''^ 
and  who  continued  in  that  state  till  his  death,  but  was  clauses  act. 
not  the  subject  of  a  commission  of  lunacy,  was  not  to  be  rein- 
vested in  or  considered  as  land,  but  to  be  paid  to  his  executors ; 
for  that  the  efiFect  of  the  7th  section  of  the  act  was  to  make  the 
contract  as  good  as  if  he  had  been  compos  mentis.  And  his  lord- 
ship distinguished  the  case  from  the  Midland  Counties  Railway  v. 
Oswin,  (6)  where  Knight  Bruce  V.  C.  *  had  come  to  a  contrary 
decision,  inasmuch  as  his  honor's  decision  turned  on  the  express 
terms  of  the  local  act  on  which  the  case  before  him  arose,  (c) 

In  pursuing  the  complicated  inquiry,  of  what  shall  be  accounted 
personal  estate,  it  may  be  advisable  to  consider  the  sub-  What  is 

,  ...  .  personal 

ject  in  the  divisions  employed   by  Godolphin  and  the  esute. 
author  of  the  Office  of  an  Executor,  viz,  first  to  divide  the  effects 
of  the  deceased  into  things  actually  in  his  possession,  and  things 
not  BO,  usually  called  ehoses  in  action  ;  and  to  subdivide  the  first 
class  into  chattels  real,  and  chattels  personal. 

(a)  1  Sim.  N.  S.  260.  and  Ke  Harrop's  Estate,  3  Drew.  726,  for 

(6)  1  Coll.  SO.  instances  where  money  paid  into  court  nn- 

(c)  See  Cramer's  case,  I  Sm.  &  G.  32,    der  certain  local  acts  was  treated  as  realty. 
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♦  CHAPTER  THE  FIRST. 

OF    THE   INTEREST    OF  THE  EXECUTOB  OB  ADMINISTBATOB  IN 
THE  CHATTELS  BEAL  OF   THE  DECEASED. 

SECTION  I. 

The  Uxecutor^a  or  Administrator's  Might  to  Chattels  Real^ 

generally. 

The  general  rule  is,  that  chattels  real  shall  go  to  the  exec- 
Whatare     ^tor  OF  administrator,  and  not   to  the  heir.     Chattels 

chattelB 

real.  real  are  such  as  concern  or  savor  of  the  realty ;  (a)  or, 

in  other  words,  they  are  chattel  interests  issuing  out  of,  or  an- 
nexed to,  real  estates.  (6)  Thus,  while  the  military  tenures  sub- 
sisted, wardship  in  chivalry  was  accounted  such  an  interest,  and 
accrued  to  the  executor  or  administrator,  and  not  to  the  heir; 
because  it  was  in  respect  of  a  tenure  of  land  or  other  heredita- 
ment, and  was  for  years,  viz,  during  the  minority,  or  till  marriage 
had.  ((?) 

If  one  be  seised  in  his  natural  capacity  of  an  advowson  in  gross, 
Nextpres-  or  in  fee  appendant  to  a  manor,  and  the  church  becomes 
entotion  yoid,  the  void  turn  is  a  chattel  personal,  like  rent  due,  or 
church.  any  other  fruit  fallen ;  and  if  the  patron  dies  before  he 
presents,  the  avoidance  does  not  go  to  the  heir,  but  to  the  execu- 
tor. ((2)    And  the  heir  in  tail  shall  not  have  a  presentment  *  fallen 

(a)  Co.Litll8&.  109;    Stephens   v.  Wall,  Dyer,  282    6; 

(6)  2  Bl.  Com.  386.  Earl  of  Lincoln's  ease,  1  Freem.  98 ;  Co. 

(c)  Godolphin,  pt.  2,  c.  13,  s.  2 ;  Wentw.  Lit  388  o ;  Com.  Dig.  Esglise,  H.  2  ;  Watt. 
Off.  Ex.  126,  14th  ed.  So  a  villain  for  C.  L.  72,  4th  ed.  Bat  if  a  king:'8  tenant 
years  (as  by  grant  for  a  term  from  him  by  knight  service  in  capite  died  after  a  va- 
that  had  the  inheritance)  was  a  chattel  cancy,  the  heir  within  age,  the  king  pie- 
real,    lb.  aented  by  right  of  wardship.    Co.  Lit 

(d)  F.  N.  B.  33,  P.;   The  Queen  &    388a. 
Archbishop  of  Canterbury's  case,  4  Leo. 
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in  the  life  of  the  tenant  in  tail,  but  his  executor,  (e)  Again,  if 
the  patron,  whether  a  natural  or  politic  person,  grant  the  next 
presentation  of  a  church  before  avoidance,  to  D.,  in  this  case,  if  D. 
dies,  his  executor  shall  have  it  as  a  chattel,  and  not  the  heir ;  (/) 
for  it  is  a  chattel  real,  till  a  vacancy  has  happened,  and  afterwards 
the  vacancy  turns  it  into  a  chattel  personal.  (^)  Nor  will  it  differ 
the  case,  if  the  grant  is  to  the  grantee  and  his  heirs ;  for  where 
the  thing  is  a  chattel,  the  word  "  heirs  "  cannot  make  it  an  inher- 
itance. (A)  Likewise,  if  a  man  grants  the  two  next  presentations 
of  a  church,  those  are  chattels,  and  if  the  grantee  dies,  the  execu- 
tor shall  have  them,  and  not  the  heir.  (%)  So  of  an  advowson 
granted  to  one  and  his  heirs  for  100  years.  (A)  Again,  if  a 
church  become  void  during  the  life  of  a  husband,  who  is  tenant  by 
the  curtesy,  and  he  die  before  the  church  is  filled,  the  husband's 
executor  shall  have  the  turn,  and  not  the  wife's  heir.  ({) 

And  it  is  now  settled  that  the  executor  has  the  same  right, 
where  a  person  seised  of  an  advowson  in  a  politic  capacity  dies 
during  a  vacancy.  Thus,  in  a  case  in  K.  B.,  in  error  from  the 
common  pleas,  it  was  held  by  Littledale,  Holroyd,  and  Bayley 
JJ.  (Lord  Tenterden  C.  J.  dissentiente)^  that  where  a  prebendary, 
having  an  advowson  of  a  rectory  in  right  of  his  prebend,  died 
while  the  church  was  vacant,  his  personal  representative  had  the 
right  of  presentation  for  that  turn ;  and  the  judgment  of  the  court 
of  common  pleas  *was  reversed,  (w)  This  decision  of  the  K.  B. 
was  afterwards  affirmed  in  the  house  of  lords,  (n) 

But  if  the  incumbent  of  a  church  be  also  seised  in  fee  of  the 
advowson  of  the  same  church  and  dies,  his  heir,  and  not  his  exec- 
utor, shall  present ;  for  although  the  advowson  does  not  descend 
to  the  heir  till  after  the  death  of  the  ancestor,  and  by  his  death  the 
church  is  become  void  (so  that  the  presentation  in  this  case  may 
be  said  to  be  severed  from  the  advowson  before  it  descends  to  the 
heir,  and  to  be  vested  in  the  executor),  yet  both  the  descent  to  the 
heir  and  this  fall  of  the  avoidance  happened  all  in  one  instant ; 

(e)  F.  N.  B.  34 ;  Godolph.  pt  2,  c  13,  (k)  Wentw.  Off.  Ex.  136,  14th  ed. 

s.  6.  (/)  Wats.  C.  L.  71,  4th  ed. 

(/)  Qodolph.  pt.  2,  c  13, 8.  3  ;  admitted  (m)  Rennell  v.  Bishop  of  Lincoln,  7  B. 

by  Lord  Tenterdeo,  in  Rennell  v.  Bishop  &  C.  113.    In  the  common  pleas,  Gaselee 

of  Lincoln,  7  B.  &  C.  193.  J.  dissented  from  Burrongh  and  Park  JJ. 

(g)  Wentw.  Off.  Ex.  131,  132,  14th  ed.  and  Best  O.  J.    See  3  Bing.  223. 

(A)  Bro.  Chattels,  pi.  6.  (n)  8  Bing.  490 ;  1  CI.  &  Fin.  527. 

(t)  Bro.  Chattels,  pi.  20. 
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and  where  two  titles  concur,  the  elder  right  shall  be  preferred,  (o) 
In  the  case  of  an  advowson  of  a  donative  benefice  where  A.  B., 
being  seised,  the  church  in  his  lifetime  became  void ;  then  A.  B. 
died,  and  the  executors  brought  a  qiiare  impedit ;  after  two  argu- 
ments in  G.  B.,  the  whole  court  was  clearly  of  opinion  that  the 
right  of  donation  descended  to  the  heir  of  A.  B.,  and  that  the 
executor  had  no  title,  as  he  would  have  had,  if  it  had  been  a  pre- 
sentative  benefice,  (p)  So  if  the  parson  of  a  church  ought  to 
present  to  a  vicarage,  if  the  vicarage  becomes  void  during  the 
vacancy  of  the  parsonage,  the  patron  of  the  parsonage,  and  not 
the  executor  of  the  deceased  parson,  shall  present,  (g)  And  in 
the  case  of  a  bishop,  the  void  turn  of  a  church,  the  advowson 
whereof  belongs  to  him  in  right  of  his  bishopric,  by  his  death 
does  *  not  go  to  his  executor,  although  the  church  was  void  when 
the  bishop  died,  but  the  king  shall  present  by  reason  of  his  custody 
of  the  temporalities,  (r) 

If  the  testator  presents,  and  (his  clerk  not  being  admitted  be- 
fore his  death)  then  his  executors  present  their  clerk,  the  ordinary 
is  at  his  election,  which  clerk  he  will  receive.  («) 

Every  bishop,  whether  created  or  translated,  is  bound  immedi- 
The  op-  ately  after  confirmation,  to  make  a  legal  conveyance  to 
archb?8hop  ^^  archbishop  of  the  next  avoidance  of  one  such  dignity 
executors*  ^^  benefice  belonging  to  his  see  as  the  said  archbishop 
&c.  shall  choose  or  name,  which  is,  therefore,  commonly  called 

an  option.  (V)     And  if  the  archbishop  dies  before  the  avoidance 

(o)  Holt  t*.  Bishop  of  Winchester,  3  Ley.  Wats.  C.  L.  73,  4th  ed.    Bat  where  a  ten- 

47.    Where  a  parson,  who  had  the  inherit-  ant  held  land  of  a  bishop,  in  right  of  his 

ance  of  the  advowson,  devised  that  his  ex-  bishopric,  by  knight's  service,  and  the  ten- 

ecntor  should  present  after  his  decease,  ant  died,  the  heir  being  within  age,  and 

and  devised  the  inheritance  to  another  in  the  bishop,  either  before  or  after  seiznre, 

fbe,  it  was  held  that  this  was  a  good  devise  died ;  neither  the  king  nor  the  sucoessor  of 

of  the  next  avoidance.    Pynchjn  v.  Har-  the  bishop  was  entitled  to  the  wardship, 

ris,  Cro.  Jac.  371.  bat  his  executor.    Co.  Lit.  90  a  ;  and  see 

(p)  Repington  t;.  Tamworth  School,  2  Mr.  Hargrave's  note,  upon  this  difierence. 

Wilis.  150.    No  reason  is  assigned,  in  the  (s)  Smallwood  v.  Bishop  of  Lichfield, 

report  of   this  case,  for  the  distinction  1  Leon.  205 ;  S.  C.  Savil.  95,118;  Wats, 

taken,  nor  is  it  easj  to  saggeat  one.    See  C.  L.  72,  225,  4th  ed. 

the  remarks  of  the  judges  in  Bennell  v.  {t)  1   Gibbs.  Cod.  115;  1  Bam  E.  L. 

Bishop  of  Lincoln,  7  B.  &  C.  113.  239,  8th  ed.    But  it  has  been  considered 

{q)  2  Roll.  Abr.  346,  tit.  Presentment,  that  sach  assignments  have  been  rendered 

F.  pi.  4 ;  I  Bum  £.  L.  139,  6th  ed.  illegal  by  reason  of  the  stat  3  &  4  Vict. 

(r)  2  Roll.  Abr.  Presentment,  345,  £.  c.  113,  s.  42,  and  that  the  archbishop's  op- 

pl.  4 ;  Co.  Lit.  90  a ;  Co.  Lit  388  a ;  tions  have  thus  been  destroyed. 
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shall  happen,  the  right  of  filling  up  the  vacancy  shall  go  to  his 
executors  or  administrators,  (u) 

All  leases  and  terms  of  lands,  tenements  and  hereditaments,  of 
a  chattel  quality,  are  chattels  real,  and  will  go  to  the  ex-  Estates  for 
ecutor  or  administrator ;  but  he  has  no  interest  in  the  ^^"' 
freehold  terms  or  leases.  Qc)  The  general  rule  for  distinguishing 
these  two  kinds  is,  that  all  interests  for  a  shorter  period  than  a 
life,  or,  more  properly  speaking,  all  interests  for  a  definite  space 
of  time,  measured  by  yeara,  months,  or  *  days  are  deemed  chattel 
interests ;  in  other  words,  testamentary,  and  of  the  nature,  for  the 
purposes  of  succession,  of  other  chattels  or  personal  property.  (^) 
Thus,  not  only  on  a  term  of  one's  own  life,  or  for  the  life  of  an- 
other, is  deemed  a  freehold ;  but  if  a  man  grant  an  estate  to  a 
woman  dum  sola  fuit^  or  durante  viduitate^  or  quamdiu  se  bene 
gesserit^  or  to  a  man  and  woman  during  the  coverture,  or  as  long 
as  the  grantee  shall  dwell  in  such  a  house,  or  so  long  as  he  pays 
lOZ.,  &c.  or  until  the  grantee  be  promoted  to  a  benefice,  or  for  any 
like  uncertain  time  ;  in  all  these  cases  the  lessee  has  an  estate  of 
freehold  in  judgment  of  law ;  (z)  while  a  lease  for  10,000  years 
is  not  a  freehold,  but  chattel  interest. 

If  an  estate  be  limited  to  A.  B.  and  his  assigns  during  C.  D.'s 
life,  it  is  a  freehold  interest ;  but  if  it  be  limited  to  A.   T«nn  for  a 
B.  and  his  assigns  for  a  certain  number  of  years,  if  C.  D.   namber  of 
shall  so  long  live,  it  is  a  chattel,  and  will  go  to  his  ex-  ]^**8o  j™* 
ecutors  or  administrators.  ^^e^ 

If  a  lessee  for  years  of  a  carve  of  land  grants  to  another  a  rent 
out  of  the  said  carve  for  the  life  of  the  grantee,  that  is  a  good 

(u)  Potter  V.  Chapman,  Ambl.  98 ;  1  mainder,  or  reTersion,  in  corporeal  or  in- 

Barn  E.  L.  240,  8tb  ed.  corporeal  hereditaments  held  for  life  or  for 

(x)  [Lewis  u.  Ringo,  8  A.  K.  Marshy  some  uncertain   interest,  created  by  will 

247;  Mnrdock  v.  RatclifF,  7  Ohio,  119;  or  by  some  mode  of  conveyance,  capable 

Payne  v.  Harris,  3  Strobh.  £q.  39.]    £s-  of  transferring  an  estate  of  freehold,  which 

tates  for  years  have  one  quality  of  real  may  last  the  life  of  the  devisee  or  grantee 

property,  viz,  immobility,  but  want  the  or  of  some  other  person."    See  Watk.  on 

other,  viz,  a  sufficient  legal  indeterminate  Conveyancing,  by  Morley  &  Coote,  63. 

duration,  the  utmost  period  for  which  they  (z)  Co.  Lit.  42  a.     So  where  A.  leases 

can  last  being  fixed  and  determined.    2  to  B.  till  A.  makes  J.   S.  baily  of  his 

Bl.  Com.  386.  manor;    adjudged  a   freehold.     lb.  Hal. 

(y)  1  Preston  on  Estates,  203.    On  the  MSS.    See,  also,  Beeson,  App.,  Burton, 

other  hand,  an  estate  of  freehold  may  be  Besp.  12  C.  B.  647. 
defined  to  be  "an  estate  in  possession,  re- 
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iS"nMd  1  ^^^^8®  cluring  the  term,  if  the  grantee  so  long  live ;  but 
bj  lessee      in  such  a  case  the  grantee  hath  but  a  chattel,  (a} 

A.  made  a  lease  to  B.  for  life  by  indenture,  in  which 
A.'s  life,  **  was  a  proviso,  that  if  the  lessee  died  before  the  end  of 
die^withhi  ^^^^7  jears  then  next  ensuing,  his  executor  should  have 
tim?to  "lis  *°^  ^"^j^yi  ^  ^^  ^^^  right  and  title  of  the  lessee,  for  term 
executor  of  SO  many  of  the  years  as  amounted  to  the  whole  num- 
of  that  ber  of  sixty,  so  that  the  *  commencement  of  the  said  sixty 
^""'  shall  be  accounted  from  the  date  of  the  said  indenture. 

The  lessee  made  two  executors,  and  died.  One  of  them  entered 
into  the  land.  And  the  opinion  of  the  court  was,  that  no  lease 
for  years  was  made  by  this  proviso  in  the  lease,  nor  by  remainder 
in  his  executor ;  because  nothing  of  the  said  term  was  limited  to 
the  lessee  for  life  as  remainder  to  him  and  his  executors.  (6) 

There  are  certain  interests  in  land,  which  although  of  an  nncer- 
Estates  by  tain  duration,  and,  therefore,  in  that  respect  participate 
pie.'statufe  ^^g  of  the  nature  of*  freehold,  are  nevertheless  chattels* 
anTby"*'  These  are  interests  created  by  the  statute  law,  and  are 
elegit  securities  for  the  payment  of  debts,  namely,  estates  by 
statute  merchant,  statute  staple,  and  by  elegit^  the  possessors  of 
which  are  said  to  hold  their  lands  as  freehold,  but  whose  interests 
are  really  chattel,  and  will  go  to  their  executors  and  administra- 
tors, (c) 

Since  an  estate  of  freehold  or  inheritance  cannot  be  derived  out 
yearemade  ^^  *  term  for  years,  no  words  of  limitation  can  alter  the 
to  one  and    nature  of  the  latter  with  respect  to  the  purposes  of  sue- 

Ilia  hAirfl  

shau  go  cession.     Thus  if  a  lease  for  years  be  made  to  a  man 

ecutor  of  ^^^  bis  hell's,  it  shall  not  go  to  his  heirs  but  his  execu- 

l^f-  tors.(rf)  • 

A  lease  for       So  if  a  lease  for  years  be  made  to  a  bishop,  parson  or 

years  made  other  8ole  Corporation,  and  his  successors,  yet  it  will  go 

corpora-  to  the  executors  of  the  lessee ;  because  a  term  for  years 

his  succes-  being  a  chattel,  the  law  allows  none  but  personal  repre- 

(a)  Butt's  case,  7  Co.  23  a;  Saffery  v.  See,  also,  Wentw.  Off.  Ex.  133-135, 14th 

Elgood,  1  Ad.  &  EI.  191.  ed. 

(6)  Gravenor  r.  Parker,  Anders.  19;  S.  (cf)  Co.  Lit.  46  6.    So  if  a  termor  for 

C.  cited  in  Lloyd  v.  Wilkinson,  Moore,  years  grant  a  rent  out  of  the  land  to  A. 

480 ;  sed  qttaere,  and  see  anUf  660,  661.  and  his  heirs,  the  same  shall  go  to  the  ex- 

(c)  Co.  Lit.  42  a;  2  Saund.  68  /,  ecntor  and  not  to  the  heir;  for  being  de- 
note to  Underhill  v.  Devereox ;  Watk.  on  rived  oat  of  a  chattel,  it  must  be  itself  a 
Conveyancing,  by  Morley  &  Coote,  63.  mere   chattel.     Partus   tequilur   ventrem. 

Wentw.  136,  14th  ed. 
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sentatives  to  succeed  thereto,  nor  can  this  mode  of  sue-  ^^  ^?l 

...  -     -I  V  go  to  his 

cession  be  altered  by  any  limitation  of  the  party,  (e)         executors: 

*  Again,  it  is  a  principle  of  law,  that  a  limitation  of  a  personal 
personal  estate  to  one  in  tail  vests  the  whole  in  him.  (e^)   ^«*«®  ^^T 

r  ^  V     ^    years,  de- 

Therefore,  where  a  term  for  years  is  devised  to  one  and  vised  to  a 
the  heirs  of  his  body,  or  to  the  heirs  male  of  his  body,   shall  go  to 
the  terra,  at  the  death  of  the  devisee,  shall  go  to  the  ex-  torsi***"" 
editor  and  not  to  the  heir.  (/) 

*  So  if  a  lease  for  years  is  given  to  A.  and  the  heirs  male  of  his 
body,  and  for  default  of  such  issue,  to  B.  and  the  heirs  male  of 
his  body,  these  words  give  to  A.  the  absolute  property  in  the  whole 
estate  and  interest  transmissible  to  his  personal  representatives.  (^) 
In  a  modem  case,  the  testator  devised  his  real  estates  to  A.  for 

(t)  Co.  Lit  46  h;  Ful wood's  case,  4  trarene  the  opinion  of  Lord  Coke.    That, 

Co.  65  a.    See  Dollen  v.  Batt,  4  C.  B.  however,  does  not  appear  to  be  so ;  for 

N.  S.  760,  as  to  what  reservations  make  a  the  decision  in  that  case  (vide  2  Swanst 

freehold,  and  what  a  chattel  lease.  454),  viz,  that  if  a  term  de  novo  be  limited 

(«i)  [See/)os£,  1106,  and  note  (w),]  it  trast  for  H.  in  tail,  bat  if  T.  die  with- 

{/)  Leonard  Lovie's  case,  10  Co.  87  6;  out  issue  male  in  the  life  of  H.  then  H. 

Wentw.  Off.  Ex.  136,  14th  ed.;  1  Frest.  to  have  no  further  benefit,  bat  the  benefit 

on  Estates,  32.    See  post,  pt.  iii.  bk.  iii.  thereof  to  go  to  C.  in  tail,  &c.  the  limita- 

cb.  II.  §  II.  (B.).  In  Leonard  Lovie'scase,  tion  to  C.  is  good,  is  perfectly  consistent 

Coke  C.  J.  took  a  difference  between  a  de-  with  Lord  Coke's  doctrine.    Mr.  Serjeant 

vise  of  a  term  in  gross,  and  a  devise  of  a  Hill,  in  a  note  in  his  copy  of  Viner,  in 

term  de  novo  out  of  [he  inheritance,  viz,  Lincoln's  Inn  Library,  Devise,  B.  6,  pi.  5, 

that  in  the  former  case  the  term  shall  vest  after  observing,  that  if  one  possessed  of 

absolutely  in  the  devisee,  and  if  he  die  a  term  of  years  devises  it  to  one  and  the 

without  issue,  shall  go  to  his  executors,  heirs  male  of  his  body,  it  had  been  held, 

but  that  in  the  latter  case  it  shall  cease  that  on  the  death  of  the  devisee  the  term 

on  failure  of  issue.    Lord  Keeper  Finch,  would  go  to  the  executors,  and  not  to  the 

in  Burgis  v.  Burgis,  1  Mod.  115,  said  he  heir,  and  such  a  decision  was  good  law, 

did  deny  Lord  Coke's  opinion  in  Leonard  says,  "  it  is  very  different  from  the  case  in 

Lovie's  case,  which  saith,  that  in  case  of  10  Co.  in  which  Lord  Coke  gave  his  opin- 

a  lease  settled  to  one  and  the  heirs  male  ion,   though  it  is  confounded  therewith 

of  his  body,  when  he  dies,  the  estate  is  by  the  authorities  cited  by  Viner,  from 

determined.    And  Lord  Nottingham,  in  Mod.  and  Sel.  Cases  in  Chancery,  which, 

the  Duke  of  Norfolk's  case,  3   Cas.  in  however,  are  nothing  to  the  purpose  for 

Chanc.  30,  said  it  was  Lord  Coke's  error  which  they  are  cited,  being  cited  in  oppo- 

in  Leonard  Lovie's  case  to  say,  that  if  a  sition  to  the  opinion  of  Lord  Coke  in  10 

term  be  devised  to  one  and  the  heirs  male  Co.  which  was  mistaken  by  Lord  Finch, 

of  his  body,  it  shall  go  to  him  or  his  ex-  or  more  probably  by  the  reporters."    Note 

ecu  tors  no  longer  than  he  shall  have  heirs  (F)  by  Mr.  Fraser  to  10  Co.  87  a.    Vide 

male  of  his  body ;  for  these  words  are  not  Preston  on  Estates,  p.  33  ;  Touchstone, 

a  limitation  of  the  time,  but  an  absolute  445,  ed.  Preston. 

disposition  of  the  term.   So  Fearne,  Cont.        {g)  Leventhorpe  v.  Ashbre,  1  Roll.  Abr. 

Bern.  463,  observes,  that  tlie  decision  in  611,  L.  pi.  1;  Donn  v.  Penny,  1  Mertv. 

the  Duke  of  Norfolk's  case  seems  to  con-  20. 
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life,  without  impeachment,  &c.  with  remainder  to  trustees  to  pre- 
serve contingent  remainders,  with  remainder  to  the  heirs  of  the 
body  of  A.  By  codicil,  reciting  the  after  purchase  of  a  leasehold 
estate,  he  devised  the  same  to  the  trustees  named  in  his  will,  *^  for 
such  estates  and  estates  and  in  such  manner  and  form  "  as  his  real 
estates  were  given  by  will.  It  was  held  that  A.,  taking  an  estate 
tail  in  the  real  estates  under  the  will,  was  nevertheless  entitled 
to  the  absolute  interest  in  the  leasehold  bequeathed  by  the  codi- 
cil. (A) 

With  respect  to  the  limitation  of  real  estates,  where  an  estate 
A  lease  for  for  life  is  given  to  the  ancestor,  followed  by  a  snbse- 
given  to  quent  limitation  to  his  heirs  general  or  special,  the  sub- 
and^ter-'  sequent  limitation,  as  in  the  case  just  stated,  vests  in 
Mslbein  ^^^  ancestor,  and  the  heir  takes  not  by  purchase.  So  in 
^"dS*^'  the  limitation  of  leasehold  estates,  generally  speaking, 
will  go  to  if  a  term  for  years  be  devised  to  one  for  life,  and  after- 
ton,  wards  to  the  heirs  of  his  body,  these  words  are  words  of 
limitation,  and  the  whole  vests  in  the  first  taker,  and  is  transmis- 
sible to  his  executor. 

Thus,  in  Theebridge  i;.  Eilbume,  (i)  where  a  term  was  limited 
in  trust  for  S.  for  life,  and  immediately  from  and  after  her  decease, 
to  the  heirs  of  the  body  of  S.  lawfully  to  be  begotten,  if  the  term 
should  so  long  endure,  and  in  default  of  such  issue,  then  to  B. ; 
Lord  Hardwicke  expressed  himself  of  opinion  that  the  whole  term 
vested  in  S.  Again,  in  Garth  v.  Baldwyn,  (^k)  where  real  and  per- 
sonal estates  were  devised  to  trustees,  in  trust  to  pay  the  profits  to 
6.  *  during  his  life,  and  afterwards  to  pay  the  same  to  the  heirs 
of  his  body.  Lord  Hardwicke  held,  that  the  personal  estate  vested 
absolutely  in  G.  by  this  limitation.  So  in  Lord  Yerulam  r. 
Bathurst,  (J)  where  a  testatrix  bequeathed  a  leasehold  house  and 
3,0002.  stpck  to  trustees,  in  trust  to  permit  her  daughter  to  reoeiye 
the  rents  and  interest  for  life  for  her  separate  use,  and,  from  and 
immediately  after  her  daughter's  decease,  she  gave  the  rents  and 
interest  to  the  heirs  of  the  body  of  the  daughter  lawfully  b^otten, 
but  in  case  her  daughter  should  happen  to  die  without  any  lawful 
issue  living  at  the  time  of  her  decease,  she  gave  the  house  and  the 
stock  over ;  it  was  held  by  Sir  L.  Shadwell  V.  G.  that  the  daugh- 
ter took  the  property  absolutely. 

(A)  Broancker  v.  Bagot»  1  Meriv.  271.  {k)  2  Yes.  sen.  646. 

(t)  2  YeB.  Ben.  233.  (/)  13  Sim.  374. 
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However,  if  there  appears  any  other  circumstance  or  clause  in 
the  will,  to  show  the  intention  that  these  words  should  be  words 
of  purchase,  and  not  words  of  limitation,  then  it  seems  the  ances- 
tor takes  for  life  only,  and  his  heir  will  take  by  purchase  to  the 
exclusion  of  his  executor,  (m) 

The  chattels  real  which  go  to  the  executor  or  administrator  are 
not  confined  to  terms  or  leases  of  lands,  but  extend  to  Leases  of 
chattel  interests  in  incorporeal  hereditaments,  such  as  h°^2^ 
leases  for  years  of  commons,  tithes,  fairs,  markets,  prof-  ™«nu. 
its  of  leets,  corodies  for  years,  and  the  like,  (n) 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  par- 
ties please,  since  the  death  either  of  the  lessor  or  lessee  ^^^^  ^ 
does  not  determine  it,  the  interest  of  the  tenant  is  trans-  tenant 

from  year 

missible  to  his  executor  or  administrator.  To)  Therefore  to  year 
due  notice  to  quit  must  be  given  to  the  latter  before  the  ^^utor, 
lessor  or  his  representative  can  recover  in  ejectment ;  (  p)  ^^ 
and  the  *  executor  or  administrator  of  the  lessee  may  maintain 
ejectment ;  and  it  was  held  no  objection  that  the  demise  in  the 
declaration  was  stated  to  be  for  seven  years,  (j)  So  where  W.  H., 
being  tenant  from  year  to  year  to  Lady  H.,  died,  leaving  his 
widow  in  possession ;  and  J.  H.  some  time  afterwards  took  out 
administration  to  the  deceased,  but  the  widow  continued  in  pos- 
session, paying  rent  to  Lady  H.  with  the  knowledge  of  J.  H.,  who 
never  objected  to  such  payment  or  made  any  demand  of  rent ;  it 
was  held,  that  there  was  no  evidence  of  a  determination  of  the 
tenancy  from  year  to  year  by  operation  of  law,  and  that  the  ad- 
ministrator was  entitled  to  recover  possession  from  the  widow,  (r) 
The  title  accrued  to  the  crown  upon  attainder  of  felony,  where 
the  party  held  not  of  the  king,  viz,  the  annum  diem  et  vastum^ 

(m)  See  Fearne,  Cont    Bern.  490  et  senred  on  the  widow,  who  remained  in 

seq,  7  th  ed. ;  Doe  v.  Lyde,  1   T.  R.  393 ;  possession,  it  was  held  by  Littledale  J. 

Knight  t;.  Elba,  2  Bro.  C.  C.  570 ;  Ex  that  the  landlord  might  recover  in  eject- 

parte  Sterne,  6  Yes.  156 ;  po«f,  pt  iii.  bk.  ment,  unless  it  were  shown  that  some 

III.  ch.  II.  §  II.  other  person,  and  not  the  widow,  was  the 

(n)  Wentw.  Off.  Ex.  131, 14th  ed.;  Oo-  executor  or  administrator  of  the  tenant; 

dolph.  pt.  2,  c.  13,  s.  3.  and   that  it  was  not  incumbent  on   the 

(o)  Doe  V.  Porter,  3  T.  R.  13 ;  James  landlord  to  show  that    the  widow  was 

p.  Dean,  11  Yes.  393 ;  S.  P.  S.  C.  15  Yes.  either  executrix  or  administratrix.    Rees 

241.  V.  Perrot,  4  C.  &  P.  230. 

(p)  Parker  p.  ConaUble,  8  Wila.  25.  (q)  3  T.  R.  13. 

Hot  where  »  tenant  firom  year  to  year  (r)  Doe  v.  Wood,  14  M.  &  W.  682. 
died,  and  a  regular  notice  to  quit  was 
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du^et  ^^*  ^®'  power  not  only  to  take  the  profits  for  a  year, 

wutum  bat  to   waste  and  demolish  houses,   and  to  extirpate 

executors  and  eradicate   woods  and   trees,  is  but  a  chattel ;  and 

grantee.  therefore,  though  granted  to  one  and  his  heirs  by  the 

.  king)  yet  shall  go  to  the  executor  and  not  to  the  heir.  («) 

held  in  If  a  lease  be  made  to  several  for  a  term  of  years,  and 

ancy  do  One  of  the  joint  tenants  dies,  his  interest  accrues  to  the 

^e  Seca-  survivord,  and  his  executors  or  administrators  shall  take 

*^''»^^-    .  none.(0 

It  may  be  advisable  here  to  remark,  that  even  when  a  term  for 

Tenns  for  7®*^^  ^^  specifically  devised,  it  will,  in  the  first  instance, 

years  vest  yest  in  the  executor,  by  virtue  of  his  oflBce,  for  the  usual 

m  the  ex-  . 

ectttor         purposes  to  which  the  testator's  assets  shall  be  applied, 

specilcaii/  *  and  the  legatee  has  no  right  to  enter  without  the  execu- 
devised :      ^.^^.i^  gpe^jg^j  assent.  (u) 

If  the  testator  had  a  term  for  years,  this  vests  in  the  executor  or 
he  cannot     administrator,  and  he  cannot  refuse  it  though  it  be  worth 
leue^  ^       nothing ;  for  the  executorship  or  administratorship  is  en- 
S^worth      ^^^®'  ^^^  must  be  renounced  in  toto^  or  not  at  alL  (a?) 
nothing.  Generally  speaking,  the  courts  of   equity  follow  the 

'^'"^ta  i  '^^^  of  1*"^  iJ^  their  construction  of  equitable  interests ; 
terms.  and,  consequently,  the  beneficial  interests  in  a  term, 
where  the  person  entitled  to  it  has  no  higher  interest  in  the  estate, 
is  treated  as  a  chattel  interest,  and  is  transmissible  to  the  personal 
representatives  in  the  same  manner  as  the  legal  estate.  There  is, 
Terms  at-  however,  a  particular  sort  of  term,  usually  called  a  *'  Term 
thelnher-'*  attendant  upon  the  inheritance,"  the  beneficial  interest  in 
itance.  which  is  regarded  in  equity  in  a  peculiar  way  ;  and  con- 
sidered as  completely  consolidated  with  the  freehold  and  inherit- 
ance, so  as  to  follow  the  fee  in  all  the  various  modifications  and 
charges  to  which  it  may  be  subjected  by  the  acts  of  law  or  of  the 
owner,  (y)     The  consequence  is,  that  this  interest  is  not  looked 

(s)  Wentw.  Off.  Ex.  1S2,  b.  36»  14th  ed. ;  Ackland  v.  Pring,  2  M.  &  6r.  937.    As  to 

Qodolph.  pt.  2,  c  13,  s.  5.  his  liability  to  pay  tho  rent  and  perform 

(t)  Co.  lit.  182  a.    See  anUf  650  et  seq,  the  covenants  of  his  lease,  notwithstand- 

(u)  See  infra,  pt.  iii.  bk.  iii.  ch.  it.  ing  he  has  no  assets,  see /Mwt,  pt  it.  bk.  ii. 

§  III.  ch.  I.  §  II. 

(x)  Billinghuist  v.  Spearman,  1   Salk.  (y)  See  an  excellent  note  npon  this  snb- 

297 ;  Bolton  t;.  Canham  (aUa$  Bonlton  v,  ject  by  Messrs.  Morley  &  Coote,  in  Watk. 

Canon),  Pollexf.  125 ;  S.  C.  1  Ventr.  271 ;  Conyey.  45  €t  §eq, 
1  Freem.  337 ;  Com.  Dig.  Adminis.  B.  10; 
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apon  in  equity  as  a  chattel ;  it  is  not  assetb  in  the  hands  of  the 
executor  or  administrator,  nor  was  it  formerly  liable  to  the  simple 
contract  debts  of  the  deceased,  but  is,  together  with  the  fee,  real 
assets.  This  subject  will  be  pursued  in  the  proper  stage  of  this 
treatise,  (z") 

By  the  common  law,  if  lands  had  been  limited  to  A.  for  the 
life  of  B.,  and  A.  had  died  in  the  lifetime  of  B.,  an  estate 
arose  by  general  occupancy  ;  for  as  the  lands  could  not  tates /hit 
go  *  to  the  heir  for  want  of  words  of  inheritance,  nor  to  go  to  exU- 
the  executor  or  administrator  in  respect  of  the  estate  be-  "^*"^»  ^* 
ing  freehold,  there  is  no  legal  owner  ;  wherefore  the  law  gave  it 
to  the  first  person  who  could  enter ;  and  in  the  hands  of  such  gen- 
eral occupant,  the  estate  was  not  subject  to  the  debts  of  the  grantee 
pur  autre  vie.  (a)  If,  however,  the  estate  was  limited  to  A.  and 
his  heirs  during  the  lifetime  of  B.,  and  A.  died  in  B.'s  lifetime,  the 
heir  was  held  to  be  entitled,  not  as  heir,  (i)  but  as  special  occu- 
pant. In  like  manner,  if  the  estate  was  limited  to  A.  and  his  ex- 
ecutors and  administrators  during  the  life  of  B.,  the  more  estab- 
lished opinion  (although  contrary  to  some  high  authority)  appears 
to  be,  that  the  executors  and  administrators  were  entitled,  as  spe- 
cial occupants,  provided  the  estate  consisted  of  corporeal  heredita- 
ments ;  for  although  the  heir  might  be  a  quasi  special  occupant  of 
incorporeal,  it  seems  clear  that  executors  or  administrators  could 
not,  nor  could  there  be  any  general  occupant,  (c) 

It  was  held,  generally,  that  an  estate  pur  atUre  vie  was  *  not 

(z)    Post,  pt.  lY.  bk.  I.  ch.  I.  real  there  cannot  be  a  general  occupant, 

(a)  Raggett  v,  Gierke,  1  Vem.  233.  there  was  nothing  to  prevent  special  occn* 

(6)  And  therefore  there  no  estate  bj  pancy,  and  the  learned  judge  proceeded  to 

the  curtesy  issuing  oat  of  such  an  estate,  say  that  he  should  have  no  hesitation  in 

Stead  V,  Flatt,  18  Beav.  50.  coming  to  the  conclusion  that  an  executor 

(c)  The  authorities  on  this  subject  will  may  be  a  special  occupant  of  an  incorpo- 

be  found  collected  in  Sugden  on  Powers,  real  hereditament.    In  the  case  before  his 

p.  98,  note,  4th  ed.,  and  in  a  note  of  honor,  there  was  a  limitation  of  an  incor- 

Messn.  Morley  &  Coote,  to  their  edidon  poreal  hereditament  to  A.,  his  heirs  and 

of  Watkins  on  Conveyancing,  pp.  69,  70.  assigns  for  lives,  and  A.  conveyed  it  to 

See,  also,  Mr.  Cox's  note  (D)  to  Low  v,  trustees,  their  executors  and  administrap 

Burron,  3  P.  Wms.  264,  and  the  observa-  tors,  upon  contingencies  which  never  hap- 

tions  of  Tindal  C.  J.  in  Bearpark  v.  Hutch-  pened  ;  and  it  was  held  that  he  had  parted 

inson,  7  Bing.  187  ;  post,  683.    However,  with  his  whole  estate  at  law,  but  with  a 

in  Northen  v.  Carnegie,  4  Drew.  587,  Kin-  resulting  beneficial  interest  in  him,  inso- 

dersley  Y.  C.  expressed  a  dear  opinion,  much  as  he  had  limited  on  the  oontingen- 

that  though  where  the  property  is  incorpo-  des. 
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devisable.  And  in  order  to  remedy  this,  and  to  prevent  as  well 
the  inconvenience  of  scrambling  for  estates,  and  getting  the  first 
possession  after  the  death  of  the  grantee,  as  also  for  preserving 
and  continuing  the  estate  daring  the  life  of  the  cestui  que  vie^ 
89  Car.  2,  it  was  enacted  hy  the  statute  of  frauds  (29  Car.  2,  c.  8,  s. 
(repealed  12),  that  "  froni  henceforth  any  estate  pur  autre  vie  shall 
madeTn^or  "^  devisable  by  a  will  in  writing,  signed  by  the  party 
after  Jan-  so  dcvising  the  same,  or  by  some  other  person  in  his 
1838,  and  presence,  and  by  his  express  directions,  attested  and  sob- 
mg  after  scribed  in  the  presence  of  the  devisor  by  three  or  more 
See/K>^r  witnesses.  And  if  no  such  devise  thereof  be  made,  the 
^^^'  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it 

shall  come  to  him  by  reason  of  a  special  occupancy,  as  assets  by 
descent,  as  in  case  of  lands  in  fee  simple.  And  in  case  there  be 
no  especial  occupant  thereof  it  shall  go  to  the  executors  or  adminis- 
trators  of  the  party  that  had  the  estate  thereof  by  virtue  of  the 
grant,  and  shall  be  assets  in  their  hands." 

A  question  has  arisen,  viz,  to  whom  the  estate  pur  autre  vie 
would  go,  if  limited  to  a  man,  his  heirs ^  executors^  and  cuiminis^ 
tratora ;  and  it  was  argued  in  favor  of  creditors  generally,  that 
the  administrator  was  entitled  ;  but  the  court  decided  for  the 
heir,  (d)  In  another  case,  (e)  where  a  tenant  in  fee  conveyed 
lands  to  '*  H.,  her  heirs  and  assigns,  to  hold  to  H.  ai%d  her  assigns 
during  the  life  of  G. ; "  it  was  held  that,  after  H.'s  death,  6., 
who  was  her  heir,  was  entitled  to  hold  for  his  life  as  special 
occupant,  and  that  the  land  did  not  pass  to  H.'s  executors  by 
the  words  in  the  habendum  ^'  to  H.  and  her  assigns,"  but  that 
these  words  must  be  disregarded,  as  being  repugnant  to  the  words 
in  the  premises. 

A  question  has  been  raised  upon  the  construction  of  this  statute, 
whether,  if  a  rent  be  limited  to  a  man,  his  executors 
of  grantee  and  administrators,  pur  autre  vie,  and  the  grantee  die, 
««of  arent  living  cestui  que  vie^  and  without  having  disposed  of  it  in 
endUed:  j^jg  lifetime,  *it  is  not  determined,  notwithstanding  the 
statute;  on  the  ground  that  it  was  intended  to  apply  to  those 
estates  only  in  which  executors  or  administrators,  if  named,  might 
take  as  special  occupants,  and  consequently  not  to  incorporeal 

(d)  Atkinson  v.  Baker,  4  T.  R.  229.    will.    Carpenter  v.  Dunsmure,  3  El.  &  Bl. 
This  was  the  case  of  a  deed.    But  the    918.    [See  pos/,  686,  note  (u).] 
same  has  also  been  held  in  the  case  of  a        («)  Doe  v,  Steele,  4  Q.  B.  663. 
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hereditaments.  (/)  The  better  opinion  appears  to  be,  that  the 
statute  nevertheless  gives  the  estate  to  the  executors  or  adminis- 
trators ;  (jg)  but  to  avoid  the  doubt,  it  has  been  usual  to  limit  the 
rent  to  the  grantee,  his  executors  and  assigns,  for  a  certain  num- 
ber of  years,  determinable  on  the  death  of  the  cestui  qiu  vie. 

Since  these  remarks  were  written,  the  court  of  common  pleas 
has,  it  should  seem,  settled  the  point.  In  Bearpark  v.  Hutchin- 
son, (A)  it  was  held  by  that  court,  after  taking  time  to  consider, 
that  where  a  rent-charge  was  granted  to  a  man  during  the  life  of 
another,  without  further  words,  and  the  grantee  died  during  the 
life  of  the  cestui  que  vie^  the  right  to  the  rent-charge  vested  in 
the  personal  representative.  And  Tindal  C.  J.  in  delivering  the 
judgment  of  the  court,  observed,  with  respect  to  the  objection 
that  the  statute  is  limited  to  such  estates  as  were  capable,  before 
the  statute,  of  occupancy,  that  '^  special  occupant  of  rent "  was  a 
legal  phrase,  in  common  use  and  possessing  a  known  meaning, 
before  the  statute,  as  descriptive,  not  of  the  person  who  should 
enter  and  occupy,  but  who  should  receive  or  take  rent ;  and  that, 
therefore,  the  sounder  construction  of  the  second  branch  of  the 
statute  was  to  make  it  include  the  grantee  of  rent,  since  such 
estates  were  held  in  common  parlance  to  be  the  subject  of  special 
occupancy. 

If  the  executor  should  die  intestate,  it  may  be  doubted  J^^"|j^ 
whether  the  estate  would,  under  this  statute,  go  to  his  honunon 
administrator,  or  to  the  administrator  de  bonis  non.  (i) 

*  Under  the  above  statute,  the  owner  of  an  estate  pur  autre  vie 
may  devise  it  to  several  in  succession,  so  as  to  designate  partial dev- 
who  shall  occupy  till  cestui  que  vie  dies,  and  to  leave  no  SSe«jwir^ 
interval  or  chasm.  (A)  But  a  question  may  arise,  as  to  *«**''•  ^' 
what  shall  become  of  the  estate,  if  it  be  only  partially  devised,  i.  e. 
if  it  be  devised  for  a  period  which  expires  before  the  estate  pur 
autre  vie  ends.  In  Doe  v,  Robinson,  (Z)  the  court  of  K.  B.  de- 
cided that  the  residue,  whereof  there  is  no  devise,  belongs  to  the 
representatives  of  the  devisor.     There  the  tenant  of  lands  which 

(/)  See  Watk.  on  Convey.  73,  note  by        (k)  7  Bing.  178;  S.  C.  4  M.  &  P.  848. 
Morley  &  Coote.    But  see  Northen  v.  Car-        (i)  Oldham  v,  Pickering,  Garth.  376  ; 

ncgie,  ante,  681,  note  (c).  Ripley  ».  Waterworth,  7  Ves.  445,  451. 

(g)  lb.    See  Cox's  note  (D)  to  Low  t;.        (k)  3  P.  Wms.  262. 
Barron,  3  P.  Wms.  264 ;  Kendal  r.  Mic-        (/)  8  B.  &  C.  296 ;  S.  C.  2  Man.  &  Ryl. 

field,  Barnard  Chan.  Ca.  46;  Jenison  v,  249. 
Lexington,  1  P.  Wms.  555. 
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had  been  granted  "  to  him  and  his  heirs,"  pur  autre  vie^  devised 
them  to  A.  B.  without  saying  more,  and  A.  B.  died,  living  cestui 
que  vie.  And  it  was  held  that  the  heir  of  the  devisor  was  en- 
devise  of  titled  as  special  occupant,  (m)  In  that  case,  the  court 
e«?at?**^^  held  that  the  words  used  were  not  sufficient  to  pass  the 
without        whole  interest.     If  the  devise  had  been  of  the  whole 

words  of  , 

limitation,    term  itself,  or  of  the  whole  interest  of  the  devisor,  to  A. 
!  jmr  autre     B.,  without  moTC,  the  representative  of  A.  B.  would  have 

I  and  his*™    been  entitled,  notwithstanding  no  words  of  limitation 

heirs.  were  used  in  the  devise,  (n)     Whether  the  real  or  the 

personal  representative  would  have  been  the  person  to  take,  is  a 
point  on  which  the  authorities  appear  to  be  conflicting.  In  Doe 
V.  Lewis,  (o)  where  the  estate  had  been  demised  to  the  grantee, 
his  heirs  and  assigns,  for  lives,  and  he  devised  the  premises, 
during  the  residue  of  the  lease,  to  W.  J.  L.,  and  his  assigns^ 
who  died  intestate,  it  was  held  by  *the  barons  of  the  excheq- 
uer, that  the  estate  did  not  go  to  the  heir  of  W.  J.  L.,  but  to 
his  personal  representative;  for  that  the  devise  by  the  original 
grantee  defeated  the  title  of  his  own  heir  as  special  occupant,  and 
his  devisee,  W.  J.  L.,  took  the  estate  to  hold  to  him  and  his  as- 
signs for  the  residue  of  the  term  ;  and  on  the  death  of  W.  J.  L., 
as  there  was  no  devise  of  the  estate,  nor  special  occupant  thereof, 
it  passed  to  the  executors  or  administrators  of  W.  J.  L.  ("the 
party  that  had  the  estate  thereof  ")  within  the  express  words  of 
the  statute  of  frauds.  But  in  Wall  v,  Byrne,  (p)  where  a  lessee 
of  lands  which  had  been  demised  to  him,  his  heirs  and  assigns, 
pur  autre  vie^  devised  all  his  real  freehold  and  personal  property 
to  his  wife  and  children,  share  and  share  alike ;  and  one  of  the 
children,  who  survived  the  testator,  died  intestate ;  it  was  held  by 
Sugden,  lord  chancellor  of  Ireland,  that  the  heir-at-law  of  such 
child,  and  not  his  personal  representative,  was  entitled  to  his 
share  of  the  estate  pur  autre  vie.     And  the  learned  judge  said, 

(m)  See  Barron  v,  Barron,  Cas.  temp,  the  whole    tenn ;   and  the  anthority  of 

Napier,  393,  note  (a).     It  shoald  seem  that  decision  has  been  questioned.    See 

that,  in  the  case  of  a  will,  made  after  the  Hayes's  Convey.  3d  ed.  162  a,  409  (62), 

year  1837,  the  whole  interest  would  pass  and  the  cases  collected  in  Lyne  on  Leases, 

to  the  devisee  under  the  words  of  the  be-  13  e/  seq. 

quest  used  in  Doe  v,  Robinson,  by  reason  (n)  Williams  v.  Jekyl,  S  Yes.  sen.  681. 
of  the  6tat.  1  Vict.  c.  26,  s.  28.    (See  pref-  (o)  9  M.  &  W.  662,  cited  by  Lord  Camp- 
ace.)    And  it  has  been  doubted  whether  bell,  2  De  G.,  F.  &  J.  595. 
the  words  used  in  Doe  v.  Robinson,  were  (p)  2  Jones  &  Lat.  118. 
not  sufficient,  even  before  the  act,  to  pass 
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that  if  ever  a  point  was  closed  by  decision,  it  was  this :  that  where 
a  man  had  an  estate  pur  autre  vie  limited  to  him  and  his  heirs, 
and  devises  that  estate  by  words,  which,  without  words  of  limi- 
tation, would  pass  the  quasi  inheritance,  and  the  devisee  dies 
intestate,  the  persons  to  take  are  the  heirs,  and  not  the  personal 
representative  of  the  devisee ;  that  the  point  was  so  decided  in 
Ireland  many  years  since,  (^)  and  that  decision  had  been  followed 
in  England ;(r)  and  many  opinions  had  been  given  upon  it; 
and  he  must,  therefore,  decline  to  hear  the  question  argued.  His 
lordship  distinguished  the  case  of  Doe  v.  Lewis,  on  the  ground 
that  there  the  devise  was  to  a  man  and  Mb  assigns^  which,  it  was 
held,  did  not  mean  heirs;  whereas  in  the  case  before  him  the  de- 
vise was  in  general  terms,  and  in  words  which  were  sufficient  to 
pass  the  entire  interest  of  the  testator  under  the  lease  to  his  dev- 
isees ;  and  that  both  law  and  good  sense  required  that  *  the  de- 
visee should  take  the  same  interest  which  he  himself  had.  This 
distinction,  however,  does  not  appear  to  reconcile  the  two  deci- 
sions satisfactorily,  nor  to  afford  any  answer  to  the  reasoning  on 
which  the  court  of  exchequer  proceeded. 

By  stat.  1  Vict.  c.  26,  s.  3  (which,  however,  does  not  extend  to 
any  will  made  before  January  1,  1838),  estates  pur  ivictc. 
autre  vie  may  be  disposed  of  by  will,  executed  as  re-  ^^• 
quired  by  that  act,  whether  there  shall  or  shall  not  be  any  spe- 
cial occupant  thereof,  and  of  whatever  tenure  they  shall  be, 
and  whether  the  same  shall  be  a  corporeal  or  incorporeal  heredit- 
ament. («) 

And  with  respect  to  the  estate,  pur  autre  vie^  of  any  deceased 
person,  who  shall  not  have  died  before  the  first  day  of  January^ 
1838,  the  same  statute  (after  repealing  the  above  mentioned  stat- 
utes of  Car.  2  and  Geo.  2),  proceeds  to  enact,  by  sect.  6,  that  if  no 
disposition  shall  be  made  thereof  by  will,  and  in  case  there  shall 
be  no  special  occupant  thereof,  it  shall  go  (whether  freehold  or 
customary  freehold,  tenant  right,  customary  or  copyhold,  (i)  or  of 
any  other  tenure,  and  whether  a  corporeal  or  incorporeal  hereditor 
ment^^  to  the  executor  or  administrator  of  the  party  that  had  the 
estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall  come 

{q)  Blake  v.  Jones  dem.  Blake,  1  Had.  («)  See  this  enactment,  verbcUim,  in  pref- 
&  Bro.  227,  note.  ace. 

(r)  See  Fhillpotts  v.  James,  8  Dongl.  (t)  The  statute  of  Car.  2  does  not  ex- 
425.  tend  to  copjholds.  Zouch  v.  Forae,  7  East, 

186. 
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to  the  executor  or  administrator,  either  by  reason  of  special  oocn- 
pancy,  or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands,  and 
shall  go  in  the  same  manner  as  the  personal  estate,  (u) 

*  With  respect  to  the  title  of  an  executor  or  administrator  of  a 
mortgagee  to  the  mortgaged  property,  it  is  obvious  that, 
at  law,  this  will  depend  on  the  fact  whether  the  mortgage 
is  in  fee  or  for  years ;  in  the  former  case  the  legal  estate  in  the 
land  will  descend  to  the  heir ;  and  in  the  latter,  it  will  go,  like 
any  other  term  for  years,  to  the  executor.  But  with  regard  to 
the  money  due  upon  the  mortgage,  it  is  now  fully  established  in 
equity,  that,  in  every  case,  it  is  to  be  paid  to  the  executor  or  ad- 
ministrator of  the  mortgagee ;  by  reason  of  the  rule  of  equity 
that  the  satisfaction  shall  accrue  to  the  fund  that  sustained  the 
loss,  (x)  Doubts  seem  to  have  at  one  time  existed  on  this  head 
in  cases  in  which  the  mortgage  was  in  fee,  and  there  was  neither 
bond  nor  covenant  for  payment  of  the  money  ;  or  where  the  con- 
sideration for  redemption  was  upon  payment  to  the  mortgagee,  his 
heirs  or  executors ;  (y)  but  the  law  is  now  clearly  settled,  that 
considered  whatever  be  the  form  of  the  mortgage,  it  will  be  part  of 
peraonal****  ^^®  personal  estate  of  the  mortgagee.  (2)  Consequently, 
estate:         jf  ^\^^  mortgage  be  in  fee,  the  heir  or  devisee  of  the 

(u)  See  this  enactment,  verbatim,  post,  Yern.  8 ;  Canning  r.  Hicks,  S  Chanc.  Caa: 

pt.  lY.  bk.  I.  ch.  I.    In  the  conBtrnction  1S7  ;  Tabor  v.  Tabor,  S  Swanst.  636. 
of  it,  in  a  case  where  leasehold  estates  pur        (^)  Coote  on  Mortg.  617,  9d  ed. 
autre  vie  were  devised  in  trust  for  A.,  his        {z)  lb.  A  Welsh  mortgage  is  so  consid- 

heirs,  sequals  in  right,  executors,  admin-  ered.  Longuet  v,  Scawen,  1  Ves.  sen.  406. 

istrators,  and  assigns,  and  A.  surrived  the  [This  is  the  general  rule  in  the  American 

devisor,  and  being  illegitimate,  died  with-  States.    Smith  v.  Dyer,  16  Mass.  18 ;  Faj 

out  heirs  and  intestate,  living  the  cestui  p.  Cheney,  14  Pick.  399 ;  Chase  v.  Lock- 

que  vie,  it  was  held  that  the  section  ap-  erman,  11  Gill  &  J.  185;  Burton  v.  Hin- 

plied  to  equitable  estates  in  land,  and  that  trager,  18  Iowa,  848.    In  Massachusetts 

the  devised  estates  passed  under  it  to  A.'s  the  interest  and  title  of  a  mortgagee  of 

administrator  (the  nominee  of  the  crown),  real  estate  or  of  an  assignee  of  such  mort- 

Reynolds  v.  Wright,  2  De  G.,  F.  &  J.  590 ;  gagee  vest  at  his  decease,  not  in  his  heirs- 

25  Beav.  100.     [The  assignee  of  a  lessee  at-law,  but   in  his  executor  or  adminia- 

for  life  holds  an  estate  pur  autre  vie,  which  trator.    Before  the  mortgage  is  foreclosed^ 

by  statute  in  New  York  is  a  freehold  the  mortgaged  premises,  and  the  debt  se- 

during  the  assignee's  life,  but  on  his  death,  cured  thereby,  are  personal  assets  in  the 

a  chattel  real  and  assets  in  the  hands  of  hands  of  the  executor  or  administrator, 

his  administrator.    Mosher  v.  Youst,  33  to  be  administered  and  accounted  for  as 

Barb.  277.]  such.   The  executor  or  administrator  maj 

(x)  Thombrongh  9.  Baker,   1   Chanc.  take  possession  of  the  mortgaged  premises 

Cas.  283 ;  S.  C.  3  Swanst  628 ;  Winne  by  open  and  peaceable  entry,  or  by  action, 

p.  Littleton,  2  Chanc.  Cas.  51 ;  S.  C.  1  or,  under  a  mortgage  with  power  of  sale, 
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mortgagee  will  be  a  trustee  of  the  land  for  the  executor  or  admin- 
istrator ;  and  will,  upon  application,  be  directed  to  convey  to 
him.  (a)  So  if  the  land  becomes  irredeemable  in  the  hands  of 
the  heir,  either  by  the  length  of  possession,  or  by  his  purchasing 
the  equity  of  redemption,  or  foreclosing,  it  will  nevertheless  belong 
to  the  personal  representative,  and  the  heir  will  be  a  trustee  for 
him. (J)- 

But  the  mortgagee  may,  as  between  his  real  and  personal  repre- 
sentative, by  a'  manifest  declaration  of  his  intent,  con-  in  what 
vert  *  the  mortgage,  as  well  as  any  other  part  of  his  per-  ^^^. 
sonal  estate,  into  land,  and  make  it  pass  accordingly.  (<?)   **^^- 
So  if  a  man  purchase  an  estate,  which  afterwards  proves  to  be 
subject  to  an  equity  of  redemption,  and  dies,  the  money  will 
belong  to  his  heir,  and  not  to  his  executor,  (d)     Again,  if  mort- 
gage money  be  articled  to  be  laid  out  in  land  and  settled,  the 
money  will  be  bound  by  the  articles,  (e)     So  if  the  mortgagee  in 

may  sell  the  premises,  in  like  manner  as  force  the  mortgage.  Coflfer  v.  Wells,  Sax- 
tbe  deceased  might  have  done  if  living.  If  ton  Ch.  Rep.  10;  Gibson  v.  Bailey,  9  N.  H. 
the  money  is  paid,  the  executor  or  admin-  168;  Haskins  v,  Hawkes,  108  Mass.  379, 
istratoristo  receive  it  and  discharge  the  381.  The  executor  or  administrator  of 
mortgage.  If  possession  has  been  taken  the  mortgagee  may  assign  the  mortgage, 
by  the  deceased  in  his  lifetime,  or  by  the  Crooks  v.  Jewell,  31  Maine,  306 ;  Clark 
executor  or  administrator  after  his  de-  v.  Blackington,  110  Mass.  369,  374,375; 
cease,  the  execotor  or  administrator  will  Ladd  v,  Wiggin,  35  N.  H.  321,  329,  330; 
be  seised  of  the  mortgaged  premises  in  Burt  v.  Bicker,  6  Allen,  77 ;  Neil  v.  New- 
trust  for  the  same  persons,  creditors  or  bern,  I  Murph.  133 ;  Shoalbred  v.  Dray- 
otherwise,  who  would  be  entitled  to  the  ton,  2  Desaus.  246 ;  Clapp  v.  Beardsley, 
personal  estate.  If  not  redeemed  by  the  1  Vt  167  ;  Williams  v.  Ely,  13  Wis.  1. 
mortgagor,  or  sold  by  the  executor  or  ad-  One  of  two  executors  may  assign  a  mort- 
ministrator  for  the  payment  of  debts,  it  is  gage  belonging  to  the  testator's  estate, 
to  be  assigned  and  distributed  to  the  same  George  v.  Baker,  3  Allen,  326,  note.] 
persons  and  in  the  same  proportions  as  if  (a)  Ellis  v.  Guavas,  2  Chanc.  Cas.  50. 
it  had  been  part  of  the  personal  estate  of  (6)  lb. ;  Canning  v.  Hicks,  2  Chanc.  Cas 
the  deceased.  Genl.  Sts.  c.  96,  §§  9,  10,  187 ;  Tabor  v,  Grover,  2  Yem.  367.  But 
14 ;  Thomas  J.  in  Taft  v.  Stevens,  3  Gray,  it  should  seem  that  if  the  heir  chooses,  he 
504,  505,  506;  Smith  v.  Dyer,  16  Mass.  may  pay  off  the  mortgage  money  to  the 
18;  Richardson  v,  Hlldreth,  8  Cush.  225;  executor,  and  reuin  the  land.  Clerkson 
Boylston  v.  Carver,  4  Mass.  598,  610.  v.  Bower,  2  Yem.  66.  [See  Demarest  v. 
Palmer  p.  Stevens,  U  Cush.  147,  150;  Wynkoop,  3  John.  Ch.  129.] 
Baldwin  v.  Timmins,  3  Gray,  302,  303;  (c)  Noys  v.  Mordaunt,  2  Yem.  581; 
Johnson  v.  Bartlett,  17  Pick.  477;  Steel  S.  C.  Gilb.  £q.  Rep.  2  Prec.  Chanc.  265; 
o.  Steel,  4  Allen,  417  ;  Sheldon  v.  Smith,  ante,  658. 

97  Mass.  84,  35 ;  Collins  v.  Hopkins,  7  (d)  Cotton  v.  lies,  1  Yem.  271 ;  Coote 

Iowa,  763 ;  Haskins  v.  Hawkes,  108  Mass.  on  Mortg.  618,  2d  ed. 

379.  But  see  Webber  v.  Webber,  6  Greenl.  (e)  Lawrence  t;.  Beverley,  cited  3  P. 

183.    The  executor  or  administrator  of  Wms.  217,  in  Lechmere  v,  Carlisle, 

the  mortgagee  is  the  proper  person  to  en-  [6881 
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SECTION  n. 

Right  of  JExeeutors  and  Administrators  to  Chattels  Bealy  with 

Relation  to  Husband  and  Wife. 

Before  quitting  the  inquiry  as  to  the  interest  which  executors 
and  administrators  have  in  the  chattels  real  of  the  deceased,  it  is 
proper  to  consider  the  subject  as  it  bears  on  the  relation  of 
husband  and  wife.  It  is  therefore  proposed  to  investigate,  1st, 
when  the  wife  survives  the  rights  of  the  executor  or  administra- 
tor of  the  husband  to  her  chattels  real ;  2d,  when  the  husband 
survives  the  rights  of  the  administrator  of  the  wife  to  the  same. 

riffhtof  the  ^'  "^^^  ^*^  gives  a  qualified  interest  to  the  husband 
husband's     in  the  chattels  real  of  which  the  wife  is  or  may  be  pos- 

executori  ,  ,  .  .         7 

&c.  to  the     sessed   during  marriage,  viz,  an  interest  in  his  wife's 

^fife's  ch&^  • 

teis  real:  right,  with  a  power  of  divesting  her  property  during  the 

if  thejr  re-  coverture.  (r)     If,  therefore,  he  so  disposes  of  his  wife's 

statu  auo,  terms,  or  other  chattels  real,  by  a  complete  act  in  his 

Jurvfve,  lifetime,  her  right  by  survivorship  will  be  defeated ;  («) 

endtied  ^  ^"*  ^'  ^^  leave  them  in  *  statu  quo^  and  the  wife  be  the 

f"^'*^',?®'  survivor,  she  will  be  entitled  to  them,  to  the  exclusion  of 

husband's  ^    ^  ' 

executors:    the  executors  or  administrators  of  her  husband,  (f) 

It  becomes,  therefore,  necessary  to  inquire  what  shall  amount 
what  ^  &^(^  a  disposition  of  the  wife's  chattels  real  by  the 

a'dhT  ofli-*^  husband,  as  will  exclude  her  title  by  survivorship ;  and 
tJonofthe  as  the  object  of  this  treatise  is  merely  to  show  what 
teis  real  bj  interest  the  executor  or  administrator  of   the   husband 

(r)  1  Roper  Husband  &  Wife,  173,  bj  (See,  as  to  trusts  for  her  separate  use,  posf, 

Jacob.  pt.  II.  bk.  ii.  ch.  ii.  §  iii.)    So  the  contin- 

(s)  And  since  the  same  rule  of  property  gent  reversionaiy  interest  of  the  wife  in 

must  prevail  in  equity  as  in  law,  if  the  the  trust  of  a  term  for  years  may  be  sold 

wife  be  entitled  to  a  term  for  years,  held  by  the  husband ;  and  the  wife  surriying 

in  trutt  for  her  benefit,  the  assignment  or  will  be  bound  by  such  sale   though  the 

alienation  of  it  by  her  husband  will  bind  husband  dies  before  the   contingency  is 

her  surriving  him  ;  Sir  Edward  Turner's  determined  or  the  reversion  falls  into  pos- 

case,  1  Yem.  7 ;  Bates  v,  Danby,  2  Atk.  session.    Donne  v.  Hart,  2  Russ.  &  M. 

207  ;  I  Preston  on  Abstracts,  344 ;  Bacon  360.    Seats,  where  the  interest  cannot  pos> 

Abr.  Baron   &    Feme,   C.    2 ;   1   Roper  sibly  vest  during  the  coverture.    Duberley 

Husband  &  Wife,  177,  2d  ed.;  unless  the  v.  Day,  16  Beav.  33;  [Rogers  v.  Ancaster, 

husband,  before  marriage,  consent  to  the  11  Ind.  200,  and  see  Sale  v.  Saunders,  24 

settlement  of  the  term  for  her  benefit.    I  Miss.  24.] 

Yem.  7;  Draper's  case,  2  Freem.  29;  1        (0  1  Boper  Husband  &  Wife,  173,  2d 

Roper,  178 ;  1  Preston  on  Abstr.  343, 344.  ed. 
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takes  by  the  defeat  of  the  wife's  claim,  the  instances  so-   J^«  *»^* 
lected  will  be  confined  to  cases  where  the  question  is  be-  to  bar  her 
tween  her  and  the  executor  or  administrator,  and  not  "in^ivor- 
between  her  and  an  alienee.     The  general  principle  is,   *^'^' 
that  the  transaction  must  be  of  a  description  to  effect  a  complete 
alteration  in  the  nature  of  the  joint  interest  of  the  husband  and 
wife  in  the  wife's  chattels  real,  (t^^ 

The  will  of  the  husband  cannot  dispose  of  the  chattels  real  of 
the  wife,  against  her  surviving  him ;  for  as  that  does  not  ^ 
take  effect  till  after  his  death,  the  law  takes  precedence,   band's 
and  vests  the  term  in  the  wife  immediately  upon  his  de-   not: 
cease,  (w) 

If  husband  and  wife  be  ejected  of  a  term  which  he  effect  of 
enjoyed  in  her   right,  and  he  commences  an  action  of  p"^eed-  * 
enjectment  in  his  otan  name^  and  obtains  judgment,  the  jn^^ia  ©wiT 
recovery  will  change    the  wife's  property  in  the  term,   name  for 
and  vest  it  in  the  husband.  (2;)  tenn: 

*  It  seems  that  if  there  is  a  dispute  between  the  husband,  claim- 
ing a  term  of  years  in  right  of  his  wife,  and  another  per-  ^^^^  ^f 
son,  relative  to  the  title,  and  they  refer  the  matter  to  hiuband's 

,         ,  .  submitting 

arbitration,  and  an  award  is  made  of  the  term  to  the  the  title  to 

his  wife's 

husband,  the  property  in  it  will  be  changed  by  the  arbit-  term  to  ar- 
rament,  so  as  to  amount  to  a  reduction  of  the  term  into  ''**"^^"" 
possession,  which  will  defeat  the  wife's  right  by  survivorship,  (y) 


(t^)  [See  Adams  v.  Brackett,  5  Met.  and  wife  shall  go  to  the  wife,  in  case  she 

280 ;  Phelps  v.  Phelps,  20  Pick.  556 ;  Hay-  survives  him,  and  not  to  his  administrator 

ward  V.  Hay  ward,  20  Pick.  517  ;  Foster  v.  as  assets.    Draper  v.  Jackson,  16  Mass. 

Fifield,  20  Pick.  67 ;  Daniels  v,  Richard-  480;  Burleigh  v.  Coffin,  22  N.  H.  118; 

SOD,  22  Pick.  565 ;  Estate  of  Miller,  1  Hawkins  v.  Craig,  6  Monr.  254 ;  Tamer 

Ashm.  323;  Siter^s  Accounts,  4  Rawle,  v,  Davis,  1  B.  Mon.  151.] 
468;  Hind's  Estate,  5  Whart.  188;  Pitts        (x)  Co.  Lit.  46  b;  Com.  Dig.  Baron  & 

u.  Curtis,  4  Ala.  350 ;  Wade  v.  Grimes,  7  Feme,  £.  2 ;   Bacon  Abr.  tit.  Baron   & 

How.  (Miss.)  425 ;  1  Dan.  Cb.  Pr.  (4th  Feme,  C.  2 ;  but  see  Bret  v,  Cumberland, 

Am.  ed.)   115-121,  and  notes;  1   Chitty  1  Roll.  Rep.  359 ;  S.  C.  3  Bulstr.  168,  in 

Contr.  (nth  Am.  ed.)  226,  and  cases  in  which  Coke  C.J.  says,  "A  man  hath  a 

notes ;  1  Chitty  PI.  (16th  Am.  ed.)  36,  and  term  in  right  of  his  wife ;  he  is  ousted  of 

cases  in  note  (k) ;  Dunn  v,  Sargent,  101  it,  and  brings  his  action,  and  recovers  the 

Mass.  336.]  same  again,  and  hath  his  judgment;  he 

(u)  Anon.  Poph.  5 ;  Co.  Lit.  351  a  ;  2  shall  have  it  in  statu  quo"    See,  also,  note 

Bl.   Com.  434 ;    Bacon    Abr.    Baron    &  '  (6)  to  Co.  Lit.  46  6,  Hal.  MSS. 
Feme,  C.  2;  1  Roper  Husband  &  Wife,        (y)  I  Roll.  Abr.  245,  Arbitrament,  D. ; 

174,  2d  ed. ;  1  Preston  on  Abstracts,  343.  but  see  Mr.  Roper's  note,  vol.  i.  185, 2d  ed., 

[A  note  and  mortgage  made  to  a  husband  and  Honter  t;.  Rice,  15  East,  100;  [Scott 
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If  the  wife,  at  the  time  of  her  marriage,  were  a  lessee  for  years, 
effect  of  the  ^"^  her  husband  purchases  or  takes  a  lease  of  the  lands 
takkiff"a  ^^^  ^^^^  their  lives,  that  act  will  amount  to  a  disposi- 
new  lease     tion  of  the  term ;  because,  by  the  acceptance  of  the  seo- 

of  the  land  .  . 

in  which      ond  lease,  the  term  is  surrendered  by  operation  of  law, 

the  wife 

has  a  term:   which  surrender  the  husband  is  enabled  to  make  under 
his  general  authority  to  dispose  of    the  wife's  leases  in  posses- 
sion. (2) 
effect  of  an       If  the  husband  alone  assign  a  term  of  which  he  is  poe- 

alienation  e   i  »        »p  1  >  •...  ■■ 

of  wife's  sessed  in  right  of  nis  wife,  subject  to  a  condition^  and 

husbad!!  on  enter  for  the  condition  broken  during  the  coverture,  the 

whidf  is*^"  husband  will  be  again  possessed  in  right  of  his  wife  as 

th°'i*"d^*^  before;    and  the  wife  being  the, survivor  may  be  en- 

reentercd:     titled,  (a) 

But  if  the  husband  die  before  the  condition  broken,  his  execu- 
tors or  administrators  must  enter  for  the  breach  of  the  condition, 
and  will  hold  discharged  of  the  title  of  the  wife.  (6) 

If  the  husband  mortgages  the  wife's  term,  and  by  payment  *  of 
effect  of  the  money  at  the  day,  the  estate  of  the  mortgagee 
mortgag-  ccascs,  it  sccms  that  the  interest  of  the  wife  in  the  term 
wSe'schat-  ^^^^  ^^*  ^®  affected.  ((?)  If  the  money  be  not  paid  at 
teisreai:  ^1^^  j^y,  the  estate  of  the  mortgagee  becomes  absolute, 
and  the  alienation  of  the  term  being  complete  at  law,  the  wife's 
legal  right,  by  survivorship,  is  defeated ;  and  if  the  equity  of  re- 
demption were  reserved  to  the  husband  alone,  it  has  been  said 
that  her  right  will  also  be  defeated  in  equity,  by  analogy  to  the 
cases  in  which  it  has  been  held  that  she  is  bound  by  the  husband's 
voluntary  assignment  of  her  equitable  chattels  real,  (d)  But  if 
the  equity  of  redemption  were  reserved  to  the  husband  and  wife, 
she  would  be  entitled  to  survivorship,  (e)    And  unless  his  inten- 

p.  Perlej,  98  Mass.  511 ;  Thorpe  v.  Eyre,  (c)  Young  v.  Radford,  Hob.  3 ;  1  Boper 

1  Ad.  &  £1.  926,  932  ;  1  Chitty  PI.  (16th  Hasband  &  Wife,  184,  Jacob's  ed. 

Am.  ed.)  168.]  [d)    1   Roper   Husband  &  Wife,   184, 

(z)  2  Roll.  Abr.  Surrender,  F.  p.  495,  Jacob's  ed. ;  1  Prest.  on  Abstr.  345.    The 

pi.  8 ;  Bacon  Abr.  Baron  &  Feme,  C.  2 ;  latter  writer  adds  "  sed  queere." 

and  1  Roper  Husband  &  Wife,  183,  2d  (e)  Pitt  v.  Pitt,  1  Turn.  Chan.  Rep.  180. 

ed.  In  that  case  a/eme  sole  made  a  mortgage 

(a)  1  Roll.  Abr.  344,1.45-50 ;  Bac.  Abr.  of  a  leasehold  house  and  afterwards  mar> 

tit.  Baron  &  Feme,  C.  2 ;   1  Prest.  on  ried ;  the  mortgage  was  then  transferred ; 

Abstr.  345.  the  husband  joined  in  the  transfer,  and 

(6)  Co.  lit.  46  6;  Bac.  Abr.  tit  Baron  covenanted  to  pay  the  money;  and  the 

&  Feme,  C.  2.  equity  of  redemption  was  resenred  Co  the 
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tion  to  defeat  her  right  can  be  collected  from  the  particular  in- 
struments of  mortgage,  it  may  be  doubted  whether  it  will  be  de- 
feated by  the  reservation  of  the  equity  of  redemption  to  him 
alone ;  for  that  this  mere  circumstance  is  not  enough  to  rebut  the 
ordinary  presumption  that  nothing  more  is  intended  by  the  usual 
mortgage  deed  than  that  which  is  necessary  to  make  the  estate  a 
security  for  the  money  advanced.  (/)  If  in  any  case  the  husband, 
after  the  estate  of  the  mortgagee  has  become  absolute,  pays  the 
money,  and  takes  an  assignment  to  himself,  the  property  will  be 
altered,  and  the  term  will  go  to  the  executors  of  the  husband,  to 
the  exclusion  of  the  wife.  (^) 

*  The  power  which  the  law  gives  the  husband  to  divest  the  whole 
interest  of  his  wife  in  her  chattels  real,  necessarily  au-   ^^  ^  ^ 
thorizes  him  to  divest  it  partially.  (A)     If,  therefore,   huBband 
the  husband  be  possessed  of  a  term  for  years  in  right  of  underietM 
his  wife,  and  he  alone  grants  an  underlease  for  a  portion  ^ife4  term 
of  the  term,  reserving  rent,  he  becomes  the  actual  owner,   ^^'y®*™" 
to  the  extent  of  the  term  so  granted,  and  the  rent  will  form  part 
of  his  executor's  estate  ;  (i)  but  the  residue  of  the  original*  term 
will  belong  to  her,  as  undisposed  of  by  her  husband.  (A) 

Whether  the  husband's  agreement  to  make  an  underlease  of 
his  wife's  term  for  years  will  produce  the  same  effect  8*     -  .  * 
an  actual  lease,  has  never  been  expressly  decided.     The  hiuband's 
point  was  discussed  in  Druce  v.  Denison,  (V)  though  it  be-  f^in  uq- 
came  unnecessary  to  decide  it.     But  Lord   Eldon  (m)     *'  *"** 
intimated  an  opinion  that  the  agreement  would  be  good  against 
the  wife,  and  that  the  rent  would  form  part  of  the  husband's  es- 

hasband  and  wife,  their  executors,  admin-  Loftas's  case,  Cro.  Eliz.  279 ;  1  Prest  on 

istrators,  and  assigns.    It  was  held  that  Abstr.  344,  345.    Had  the  husband  and 

the  wife's  right  bj  survivorship  was  not  wife  joined  in  the  lease,  the  rent  would 

affected.    But  on  a  bill  by  the  wife  to  re-  have  been  incident  to  the  reversion,  as 

deem  the  mortgage,  the  redemption  waa  well  after  the  death  of  the  hasband  as 

decreed  on  the  terms,  that  the  husband's  during  his  life,  and  would  have  belonged 

estate  should  stand  in  the  place  of  the  to  the  wife.    1  Prest.  on  Abetr.  345;  1 

mortgagee,  for  sums  paid  by  him  out  of  Roper  Husband  &  Wife,  174, 175,  2d  ed. 

his  property  in  reduction  of  the  mortgage  {k)  Co.  Lit.  46  6;  Sym's  case;  Cro. 

debt.  Eliz.  33 ;  Loftas's  case,  lb.  279.    See  jxM, 

(f)  Clark  V.  Burgh,  2  Coll.  221.  pt.  ii.  bk.  iii.  ch.  i.  §  iii.  as  to  the  party 

{g)  1  Prest.  on  Abstr.  346.  entitled  to  arrears  of  rent  reserved  on  a 

(A)   Bac.   Abr.    tit.    Baron    &   Feme,  lease  of  the  wife's  estate. 

C.  2.  (/)  6  Yea.  385. 

(t)  6  Yes.  394,  by  Lord  Eldon  in  Drace  (m)  6  Yes.  394. 
V.  Deniflon.    See,  also,  Co.  Lit.  46  b; 
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tate.  He  observed  that  as  to  actual  leases  there  was  no  doabt 
that,  to  the  extent  of  the  terms  granted,  the  husband  became 
owner ;  as  to  the  agreements  for  leases  his  apprehension  was,  that 
in  a  court  of  equity  the  husband  was  to  be  considered  owner  of 
those  interests,  and  he  compared  it  to  an  assignment  of  the  wife's 
choses  in  action,  which,  though  conferring  no  legal  title,  is  sup- 
ported in  equity,  (m^)  On  the  case  coming  on  again,  his  lordship 
said  that  he  should  wish  a  search  to  be  made  on  the  point,  whether 
it  had  ever  been  decided  that  an  agreement  would  or  would  not 
bind  *  the  wife ;  and  if  it  would,  whether  the  rent  was  to  be  paid 
to  her  or  her  husband.  If  that  point  was  untouched  by  decision, 
he  thought  it  would  be  found  that  the  analogy  to  other  cases 
would  make  out  that  an  assignment  in  equity  was  to  this  purpose 
as  good  as  an  assignment  at  law,  and  he  referred  to  Steed  v. 
Cragh  (n)  as  stating  the  principle. 

2.  The  rights  of  the  administrator  of  the  wife  to  her 
ofwi^'8  chattels  real  when  her  husband  survives.  If  the  hus- 
tor  to  her  ~  band  do  not  alien  them  in  her  lifetime,  and  he  survive 
^i'f^!f  her,  the  law  gives  them  to  him,  at  least  all  those  of  which 
^Q^  he  had  possession  jure  tLxaris  during  the  coverture,  not 

inS'covert-    ^  ^^®  administrator  of  his  wife,  but  as  a  marital  right,  (o) 
me  goto      ^o  administration  to  her,  therefore,  need  be  taken  out 

the  hus- 
band jfure      by  him  for  this  purpose.  (  o) 

Consequently,  should  the  husband  die  without  exer- 
cising his  exclusive  right  of  taking  out  administration  to  her,  (jg) 
her  chattels  real  in  possesssion  will  go  to  his  administrator,  and 
not  to  the  administrator  of  his  wife,  (r) 

But  to  entitle  the  husband  to  the  chattels  real  of  the  wife,  which 
Hou,  of  were  not  vested  in  his  possession  in  her  right  in  her  life- 
vested,         time,  he  must  make  himself  her  representative,  by  be- 

(m^)  [But  see  Putnam  J.  in  Page  v.  (p)  1   Roll.  Abr.  Baron  &  Feme,  H. 

Estes,  19  Pick.  271;  Udall  i^.  Kennej,  3  8;   Wrotesley    v,  Adams,  Plowd.    122; 

Cowen,  590 ;  1  Ban.  Ch.  Pr.  (4th  Am. ed.)  Hauchet*B  case,  Djer,  251   a;  Co.  I/it 

9a,  note  (4) ;  Hartman  v.  Dowdel,  1  Rawie,  46  b ;  lb.  351  a;  Wan  v.  Lake,  Gilb.  £q. 

279 ;    Sitei^s    Accounts,  4  Rawle,  470 ;  Rep.  234 ;  Bedell  v.  Constable,  Yaagban, 

Miller's  Estate,  1  Ashm.  323.]  185,  by  Vanghan  C.  J.  2  Eq.  Cas.  Abr. 

(ti)  9  Mod.  43  ;  oD  C.  2  Eq.  Cas.  Abr. 37.  138,  pi.  4  ;  1  Roper,  173.    And  the  same 

(o)  SecuSf  as  to  a  lease  whereof  the  wife  of  an  equitable  term.    Rex  v.  Holland, 

and  another  were  joint  tenants;  for  it  Aleyn,  15,  by  RoUe;  1  Preat.  on  Abst 

shall  survive  to  her  companion,  inasmuch  343. 

as  he  has  the  elder  title  to  that  of  the  bus-  {q)  See  ante,  409. 

band.    Co.  Lit.  185  b.  (r)  Doe  v.  Polgiean,  1  H.B1.  535. 
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coming  her  administrator.  As  if  9.  feme  sole  be  possessed  of  a 
chattel  real,  and  be  thereof  dispossessed,  and  then  take  husband^ 
and  die  before  recovery  of  possession,  this  right  will  not  survive  to 
the  husband,  but  go  to  the  personal  representative  of  the  wife.  («) 
Therefore,  if  the  husband  die  without  obtaining  letters  of  adminis- 
tration, the  right  will  *  not  pass  to  his  administrator,  but  to  the 
administrator  of  his  wife.  (^)  However,  such  administrator  will 
be  considered  in  equity  as  a  trustee  for  the  representative  of  the 
husband,  (jti) 

If  the  husband  be  seised  of  an  advowson  in  right  of  his  wife, 
and  the  church  become  vacant  during  the  coverture,  the  wife  shall 
have  the  void  presentation  if  she  survive  him,  and  the  husband  if 
he  survive  her,  Qx)  even  though,  by  reason  of  her  not  having  issue, 
he  be  not  tenant  by  the  curtesy ;  (y)  but  if  the  church  fell  vacant 
before  coverture,  the  husband  shall  not  have  the  turn ;  (z)  i.  e.  it 
may  be  considered,  he  shall  not  have  it  as  a  marital  right ;  but 
still  it  will  go  to  him  as  her  administrator,  (a)  It  will  be  ob- 
served that  the  next  presentations  to  vacant  churches  are  not 
properly  chattels  real,  but  chattels  personal,  and,  therefore,  in 
strictness,  do  not  belong  to  this  part  of  the  subject  of  the  estate  of 
an  executor  or  administrator. 

SECTION  III. 

Of  the  Estate  of  an  Executor  or  Administrator  in  Chattels  Real 
by  Condition^  Remainder^  or  IdmitcUion. 

An  executor  or  administrator  may  become  entitled  to  chattels 
real  by  condition.     As  where  a  lease  for  years  has  been   gycondi- 
granted  by  the  testator,  upon  condition  that  if  the  grantee  *io°- 
did  not  pay  such  a  sum  of  money,  or  do  other  acts  as  the  testator 
appointeth,  &c.  and  the  condition  is  not  performed  after  the  tes- 
tator's death,  now  is  the  chattel  real  come  back  to  the  executor.  (¥} 

(s)  Co.  Lit  351  a.  wood,  Dudley  (Geo.),  7  ;  ITKaj  9.  Allen, 

(0  Ante,  411,  412.  6  Terger,  44.] 

(u)  AnU,  412 ;  Cart  v,  ReeB,  1  P.  Wms.  (x)  Co.  Lit.  351  6. 

381,  cited  in  Sqnib  v.  Wyn ;  Humphrey  {y)  Wats.  C.  L.  71,  72. 

V.  BuUen,  1  Atk.  458 ;  S.  C.  11  Yin.  Abr.  (z)  Co.  Lit.  351  6. 

88;  Elliott  v.  Collier,  3  Atk.  526;  S.  C.  (a)  See  infra,  pi,  xi.  bk.  m.  ch.  i.  § 

1  Yea.  sen.  15;  1  Wils.  168;  [Weeks  v.  iii. 

Jewett,  45  N.  H.  540,  541 ;  Hayward  v.  (6)  Wentw.  0£  Ex.  181, 14th  ed. 

Hay  ward,  20  Pick.  617;  Barley  v.  8her- 
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So  where  the  condition  is,  *  that  the  testator  or  his  executors  shall 
pay  the  money  to  avoid  the  grant,  as  where  he  mortgaged  a  lease 
for  years  and  before  the  day  limited  for  redemption  he  dies,  his 
executor  is  entitled  to  redeem  at  the  time  and  place  appointed.  Qe) 

Likewise  a  chattel  real  may  accrue  to  an  executor  or  adminis- 
By  remain-  ^^^^^  ^7  remainder.  Thus  a  remainder  in  a  term  of 
der.  years,  though  it  never  vested  in  the  testator  in  possession, 

and  though  it  continue  a  remainder,  shall  go  to  his  executor. 
Where  a  lease  for  years  is  bequeathed  by  will  to  A.  for  life,  and 
afterwards  to  B.,  who  dies  before  A.,  although  B.  never  had  the 
term  in  possession,  yet  it  shall  devolve  on  his  executor.  ((2) 

With  respect  to  contingent  and  executory  interests,  it  is  estab- 
Contin-  lished,  that  contingent  and  executory  estates  and  possibil- 
Sccutoiy  ^^^^  ^^  chattels  real,  accompanied  by  an  interest,  are 
inter«8ta.  transmissible  to  the  personal  representative  of  a  person 
dying  before  the  contingency  upon  which  they  depend  takes 
effect.  (&)  Thus,  in  the  case  above  put,  where  a  lease  for  years 
is  bequeathed  to  A.  for  life,  and  after  his  death  to  B.  for  the  res- 
idue of  the  term,  B.  has  only  an  executory  interest  during  the  life 
of  A. ;  but  this  interest  is  transmissible  to  B.'s  executors  or  admin- 
istrators.  (/) 

Lord  Coke  says  that  ^*  if  a  man  make  a  lease  for  life  to  one, 
Lease  for  the  remainder  to  his  executors  for  twenty-one  years,  the 
midnder  to  ^^™  ^^  years  shall  vest  in  him ;  for  even  as  ancestor  and 
the  execu-    tgir  are  correlativa  as  to  inheritance  Cas  if  an  estate  for 

ton  of  ,  ... 

lessee.  life  be  made  to  A.,  the  remainder  to  B.  in  tail,  the  re- 
mainder to  the  right  heirs  of  A.,  the  fee  vested  in  A.,  as  it  had 
been  limited  to  him  and  his  heirs),  even  so  are  the  testators  and 
executors  correlativa  as  to  any  chattel.  And,  therefore,  if  a  *  lease 
for  life  be  made  to  the  testator,  the  remainder  to  his  executors  for 
yearii,  the  chattel  shall  vest  in  the  lessee  himself,  as  well  as  if  it 
had  been  limited  to  him  and  his  executors.  (^)  And  in  accord- 
ance with  this  doctrine  is  the  case  of  Sparke  i;.  Sparke  (40  &  41 
Eliz.),  in  the  common  pleas,  (A)  where  the  lessor  leased  for  eighty 

(c)  Wentw.  Off.  Ex.  181,  Utb  ed. ;  Tol-    pet's  case,  10  Co.  46 ;  and  see  Mr.  Fraser's 
ler,  164.  notes  in  his  edition  of  Coke's  Reports; 

(d)  Wentw.  Off.  Ex.  189, 14th  ed.  [Dnnn  v.  Sargent,  101  Mass.  336,  838, 
{e)  Fearne,  554 ;  2  Saand.  388  n,  note    and  caies  cited ;  post,  889.] 

(9)  to  Pnrefoj  v.  Rogers.   Seepoit,  pt.  ii.        (g)  Co.  Lit.  54  6. 
bk.  II.  ch.  III.  (A)  Cro.  Elia.  666  j  S.  C.  Owen,  125 ; 

(/)  Manning's  case,  8  Co.  95 ;  Lam-    Hal.  MS.  note  (4)  to  Co  Lit.  54  6. 
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years,  if  the  lessee  should  live  so  long,  remainder  after  his  decease 
to  the  executors  and  assigns  of  the  lessee  for  forty  years ;  and  the 
whole  court  was  of  opinion  that  this  term  vested  in  the  lessee,  and 
should  go  to  his  executx>rs  or  administrators  as  assigns  in  law. 

On  the  other  hand,  in  a  later  case  of  Sparke  v.  Sparke,  K.  B. 
43  Eliz.  (i)  (where  the  facts  are  stated  to'  be  that  the  lessor  let 
the  land  to  the  lessee  for  ninety  years,  if  he  should  live  so  long, 
and,  further,  by  the  same  deed  vult  et  concedit  that,  after  the  de- 
cease of  the  lessee,  the  said  land  should  remain  to  the  executors 
and  assigns  of  the  lessee  for  forty  years),  according  to  the  report 
in  Croke,  although  the  court  did  not  deliver  any  certain  opinion, 
Popham  J.  said  a  stronger  case  had  been  adjudged,  17  Eliz., 
where  a  lease  was  made  to  two  for  life,  remainder  to  him  who 
should  survive  of  those  two,  and  to  his  executors  for  forty  years  ; 
they  both  joined  in  a  grant  for  this,  yet  the  grant  was  merely 
void,  because  the  term  was  not  vested  in  any  of  them.  And 
Gaudy  J.  seemed  to  incline,  that  this  term  did  not  vest  in  the  intes- 
tate, but  it  was  to  be  to  the  executor  as  a  purchaser.  And  in  the 
reports  of  the  case  in  Moore  (Jc)  and  Yelverton,  (J)  it  is  said  to 
have  been  adjudged  that  the  lease  never  vested  in  the  lessee,  and 
therefore  did  not  pass  to  his  administrator,  though  it  would  have 
gone  to  his  executor  if  he  had  made  one,  as  a  purchaser.  So  in 
Cranmer^s  case,  (m)  where  the  Archbishop  Cranmer  had  made 
a  feoffment  to  the  use  of  himself  for  life,  and  after  his  decease, 
remainder  for  twenty  *  years  to  the  use  of  his  executors,  and  af- 
terwards the  archbishop  was  attainted ;  it  was  held  that  the  re- 
mainder for  years  was  not  forfeited,  because  it  was  never  vested 
in  Cranmer  in  his  lifetime.  In  the  earlier  case  of  Sparke  v. 
Sparke,  (n)  Walmsley  J.  attempted  to  reconcile  the  two  cases. 
The  difference  between  them,  he  says,  was,  that  in  Cranmer's  case 
it  was  limited  by  way  of  use,  and  that  by  the  party  himself ;  so 
he  shows  himself  his  own  intent,  that  it  should  not  vest  in  himself 
but  in  his  executor ;  but  in  the  present  case  the  limitation  was  by 
a  stranger  wherein  no  intention  appears,  but  that  it  should  vest  in 
the  lessee  himself.  This  distinction  seems  to  be  supported  by  two 
other  cases,  both  of  which  are  reported  in  Moore,  (joi)     The  first 

(i)  Cro.  Eliz.  840 ;  S.  C.  Noy,  32.  Leon.  5 ;  3  Leon.  20 ;  Moore,  100 ;  Bendl. 

(k)  Moore,  666.  113. 

(/)  TeW.  9.  (n)  Cro.  EHs.  666. 

(m)  Djrer,  309;  S.   C  1  And.  19;  2  (o)  "This,  though  called  a  conceit  in 
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is  Finch  t;.  Finch,  (j?)  The  case,  on  special  verdict,  appeared  to 
be  the  following :  Feme  sole  levied  a  fine  to  the  use  of  herself  for 
life,  and  after  her  death  to  the  use  of  her  executors  for  fiye  years, 
with  remainder  over ;  and  then  she  married,  and  with  her  hus- 
band granted  the  term  of  five  years  to  the  plaintifE,  and  then  she 
and  her  husband  levied  a  fine  9ur  conusance  de  droit  tatUum. 
The  first  question  was,  whether  the  use  to  the  executors  was  good ; 
and  the  court  agreed  unanimously  in  the  affirmative ;  and  that 
if  the  possession  were  not  disturbed,  it  would  arise  accordingly. 
The  second  question  was,  whether  the /^sme  could  grant  it  during 
her  life,  and  they  held  not ;  and  they  further  held  that  it  could 
not  be  forfeited.  In  the  next  place,  they  agreed  that  it  might  be 
extinguished  by  fine,  and  therefore,  that  the  fine  sur  conusance 
de  droit  tantum  had  extinguished  it.  The  other  case  is  Reming^ 
ton  V,  Savage,  (jq)  where  J.  S.  levied  a  *  fine  to  the  use  of  himself 
for  life,  remainder  to  his  wife  for  life,  remainder  to  his  executors 
for  years ;  and  then  he  levied  a  second  fine  to  the  same  uses,  omit- 
ting the  estate  for  years  ;  it  was  held  the  term  being  in  abeyance 
was  extinguished,  (r)  But  the  application  of  this  distinction  will 
not  reconcile  the  decision  of  Sparke  v.  Sparke,  in  C.  B.,  with  the 
subsequent  one  in  E.  B.,  nor  some  other  contradictory  authorities 
to  be  found  in  the  older  reports.  («) 

Perhaps  the  only  point  for  which  the  case  of  Sparke  v.  Sparke, 
when  in  K.  B.,  is  really  an  authority,  is,  that  where  a  lease  is 
made  for  ninety-nine  years,  if  the  lessee  lives  so  long,  and  if  he 
dies  within  that  term^  remainder  to  his  executors  and  assigns  for 
forty  years,  in  such  case  this  term  shall  not  vest  in  the  lessee,  but 
his  executors  are  purchasers,  because  it  is  a  conditional  limitation, 
and  a  mere  possibility  to  vest ;  for  there  is  a  condition  precedent 
that  it  shall  not  be  a  lease,  unless  he  died  within  the  term,  which 
peradventure  would  not  be,  for  he  might  survive  the  term,  (t) 

Wentw.  Off.  Ex.  (189,  Uth  ed.),  is  the  (q)  Moore,  745. 

only  way  in  which  the  jadgment  in  Cran-  (r)  Chamben  on  Landlord  &  Tenant, 

mer'g  case  can  be  reconciled  to  Co.  Lit.  167. 

54  6  and  several  other  authorities;  and  (s)  See  Gravenor  o.  Parker,  Anden. 

this  conceit  was  strongly  urged  in  the  19;  8.  C.  Benloe,  74;  Anon.  3  Leon.  82; 

argument  of  the  case  in  2  Leon.  6,  7."  caiie,  675.    See,  also,   Wentworth's  Off. 

MS.  Serjeant  Hill,  in  his  copy  of  Viner,  Ex.  189,  Uth  ed. 

in  Lincoln's  Inn  Library,  tit.  Executors,  B.  (t)  As  the  law  is  now  established,  the 

(p)  Moore,  339 ;   S.  C.  nom.  Finch  v,  mere  possibility  that  a  life  in  being  may 

Bodyli,  2  And.  91.  endure  for  eighty  years  to  oome,  does  not 
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This  case  was  put  by  the  court,  and  agreed  upon,  according  to  the 
report  in  Groke,  (u)  but  their  judgment  on  the  principal  case  was 
not  given;  and  in  Yelverton  and  Moore,  this  case,  which  was 
merely  a  supposed  one  according  to  Croke,  is  reported  as  contain- 
ing the  actual  facts  before  the  court ;  and  the  report  in  Yelverton 
concludes  by  stating  that  the  chief  reason  for  their  decision  was, 
because  the  term  to  the  executors  is  but  a  possibility. 

Since  these  remarks  were  sent  to  the  press,  the  writer  has  had 
the  good  fortune  to  find  some  important  MS.  observations  on  the 
subject  by  Mr.  Serjeant  Hill,  in  his  copy  of  *  Viner,  in  Lincoln's 
Inn  Library.  They  are  appended  to  tit.  Executors,  vol.  ii.  p.  406, 
B.  pi.  4,  where  the  dictum  of  Anderson  J.  that  the  executors 
should  take  as  purchasers,  is  stated,  according  to  the  report  of 
Sparke  v.  Sparke,  in  Owen,  p.  125,  and  are  as  follows :  ^^  This  is 
not  law,  and  was  improperly  inserted  by  Viner ;  for  though  the 
opinion  in  Owen,  125,  was  as  here  cited,  yet  the  judgment  in  the 
principal  case,  which  in  effect  is  the  same  with  that  here  put  by 
Anderson,  was  contrary ;  and  Owen  concludes  the  case  in  p.  126, 
thus :  ^  At  last  judgment  was  given,  that  the  administrator  should 
hold  it  (viz,  the  term)  for  forty  years,  as  a  thing  vested  in  the  tes- 
tator." And  RoUe,  in  several  parts  of  his  Abridgment,  viz,  1  Rol. 
Abr.  916,  Y.  3,  2  Rol.  Abr.  47,  pi.  6,  418,  pL  6,  and  Lord  Coke, 
in  1  Inst.  54  6,  cite  the  case  agreeable  to  that  judgment ;  and  Oro. 
Eliz.  666,  reports  the  case  to  have  been  adjudged  the  same  way, 
and  is  more  full  and  clear  than  Owen  ;  for  he  states  the  question, 
and  that  all  the  justices  delivered  their  opinion  severally  that  the 
term  vested  in  the  intestate,  and  shall  go  to  his  executors  as 
assigns  in  law,  and  not  as  a  perquisite  by  themselves ;  and,  there- 
fore, Anderson  must  have  changed  the  opinion  he  gave  at  another 
time  before  judgment.  And  yet  afterwards  in  Cro.  Eliz.  840,  the 
same  point  between  the  same  parties,  in  a  different  action  and 
court,  came  again  in  question,  and  the  court  seemed  to  be  of  a 
different  opinion ;  but  Croke  says  the  court  did  not  deliver  any 
opinion  certainly  therein,  because  none  was  there  to  argue  on  the 
other  part.  Vid.  Moore,  666,  pi.  911,  Yelv.  9,  who  both  report 
the  last  case  as  of  Mich.  44  &  45  Eliz.  B.  R.,  which  was  an  action 
of  debt ;  whereas  Owen  reports  the  case  in  ejectment,  Mich.  40  Ss 

amoiint  to  a  degree  of  nncortaintj  saffi-        (u)  Cro.  Eliz.  841. 
cient  to  constitute  a  contingent  remainder. 
See  Feaxne,  20  et  teq, 
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41  Eliz.  C.  B. ;  and  in  Co.  Lit.  54  i,  the  case  is  cited  as  of  Mich. 
40  &  41  Eliz.  in  C.  B.  in  trespass  ;  and  in  2  Rol.  Abr.  47,  pi.  6, 
418,  pi.  6,  the  case  is  also  cited  as  of  Mich.  40  &  41  El.  B.,  and 
all  of  them  refer  to  the  same  roll,  viz,  Rot.  2215 ;  so  that  there 
can  be  no  doubt  but  the  case  in  Cro.  Eliz.  840,  Moore,  666,  Yelv. 
9,  is  a  later  and  a  different  *  case  from  the  former,  though  on  the 
same  point  and  between  the  said  parties,  and  though  adjudged 
contrary ;  but  qucere  the  law.  In  Yelverton,  9,  it  is  admitted,  that 
if  the  term  had  been  limited  to  the  executors  for  payment  of  debts, 
it  would  have  vested  in  the  testator.  N.  B.  that  Lord  Coke  and 
BoUe  took  the  law  to  be  agreeable  to  the  first  judgment,  and  take 
notice  of  the  last,  which  it  is  extraordinary  they  should  not  have 
done,  if  it  was  adjudged  as  reported  by  Moore  and  Yelverton ;  and 
in  1  Roll.  Abr.  916,  Y.  3,  the  case  is  referred  to  as  of  Tr.  43  BUiz., 
which  is  the  same  term  when,  as  Croke,  p.  840,  reports  the  last 
case ;  and  yet  Rolle  there  says  it  was  admitted  that  the  adminis- 
trator should  have  the  term  within  the  intent  of  the  grant,  which 
seems  directly  contrary  in  substance  to  what  is  said  to  have  been 
agreed  in  Cro.  Eliz.  841.  As  to  the  report  of  the  case  in  Noy,  32, 
it  is  short,  and  of  Tr.  43  El. ;  and  the  point  does  not  there  ap- 
pear. On  the  whole  the  difference  seems  to  be  this :  that  if  a 
lease  be  made  for  life  or  years,  with  a  remainder  to  the  executors 
of  the  lessee,  it  shall  be  a  vested  interest  in  the  lessee,  and  conse- 
quently, if  he  dies  intestate,  shall  go  to  his  administrator  ;  but  if 
there  be  a  lease  for  ninety-nine  years,  if  the  lessee  live  so  long, 
with  a  proviso,  that  if  he  die  within  the  term,  that  it  should  be 
to  his  executors  for  forty  years,  this  last  term  shall  not  vest  in  the 
lessee,  but  in  his  executors  by  purchase  ;  because  it  is  a  conditional 
limitation,  and  a  mere  possibility  to  vest ;  for  this  is  the  point 
agreed  in  Cro.  Eliz.  841.  Qucere  f amen,  whether  it  would  not  now 
be  considered  as  more  than  a  possibility,  and  see  Fearne,  16,  17.'* 
Adminis-  In  thcsc  cases  it  was  several  times  laid  down,  that  if 
not  uke"as  ^  remainder  be  limited  to  a  man's  executors  and  assigns^ 
assiirneeby  qj^  purchasers,  there  his  administrator  cannot  take  as 

purchase.  /  ' 

assignee,  (x) 

(x)  Owen,  125;  Cro.  Eliz.  840,  841 
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•  CHAPTER  THE  SECOND. 

OF  THE  ESTATE  OP  AN  EXEOUTOB  OR  ADMINISTRATOR   IN  THE 
CHATTELS  PERSONAL  OF  THE  DECEASED  IN  POSSESSION. 

Chattels  personal  are,  properly  and  strictly  speaking,  things 
movable  ;  which  may  be  annexed  to,  or  attendant  on,  the  person 
of  the  owner,  and  carried  about  with  him  from  one  part  of  the 
world  to  another.  Such  are  animals,  household  stuff.  What  are 
money,  jewels,  com,  garments,  and  everything  else  that  personal. 
can  be  properly  put  in  motion,  and  transferred  from  place  to 
place,  (a)  All  these,  and  other  things  of  the  same  nature,  gen- 
erally speaking,  belong  to  the  estate  of  the  executor  or  adminis- 
trator. 

It  is  proposed  to  consider  this  subject  in  the  usual  divisions. 
1.  Into  chattels  animate.  2.  Chattels  vegetable.  3.  Chattels  in- 
animate. 

SECTION  I. 

Cf  the  Estate  of  an  Executor  or  Administrator  in  Chattels 

Animate. 

Chattels  animate  may  be  subdivided  into  such  as  are  domestic 
and  such  as  sxeferce  naturce.     In  such  as  are  of  a  nature  j)omiim 
tame  and  domestic  (as  horses,  kine,  sheep,  poultry,  and   "*'•"■• 
the  like),  a  man  may  have  an  absolute  property,  and  they  are 
therefore  capable  of  being  transmitted,  like  any  other  personal 
chattel,  to  his  executor  or  administrator.     Also   hounds,   grey- 
hounds, and  spaniels  and  the  like,  as  they  may  be  valuable,  and 
may  serve  not  only  for  delight  but  profit,  shall  go  to  the  executors 
or  administrators.  (5)     In  *  those  of  a  wild  nature,  t.  e.   Perm 
such  as  are  usually  found  at  liberty  and  wandering  at  "**"^* 

(a)  2  HI.  Com.  387,  388.  that  hawks  and  hoands  shall  go  to  the 

(6)  4  Barn  £.  L.  297.    It  is  said,  in-  heir  with  the  estate.    Bat  it  seems  clear 

deed,  in  Swinbame,  pt  7,  s.  10,  pi.  8,  p.  at  this  day,  that  thej  would  go  to  the 

929,  7  th  ed.,  and  in  Nojr's  Maxims,  p.  Ip7,  ezecator  or  administrator  as  chattels  per- 
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large,  generally  speaking,  a  man  can  have  no  property  transmis- 
sible to  his  representatives.  ((?) 

But  a  qualified  property  may  subsist  in  animals  of  the  latter 
pro|>ert7  class,  per  industriam  hominia^  by  a  man's  reclainiing 
^Ham  i^  them  and  making  them  tame  by  art,  industry,  or  educa- 
^ra^nL  ^^^"i  ^^  ^7  ^^  Confining  them  within  his  own  immediate 
«ttr»  goes     power,  that  they  cannot  escape  and  use  their  nataral 

to  execu-       r  '  J  r 

ton:  liberty; (el)  and  the  animals  so  reclaimed  or  confined 

belong  to  the  executor  or  administrator.  Thus,  if  the  deceased 
have  any  tame  pigeons,  deer,  rabbits,  pheasants,  or  partridges,  they 
shall  go  to  his  executors  or  administrators.  So,  though  they  were 
not  tame,  yet  if  they  were  kept  alive,  in  any  room,  cage,  or  such 
like  place ;  as  fish  in  a  trunk,  (e)  But  if  at  any  time  they  regain 
their  natural  liberty,  the  property  instantly  ceases,  unless  they 
have  animum  revertendi^  which  is  only  to  be  known  by  their  usual 
property  custom  of  returning.  (/)  A  qualified  property  may  also 
DoJewJ^TO*  subsist  in  animals  ferce  naturcB  propter  impotentiam; 
m  th«m.  as  in  young  pigeons,  who  though  not  tame,  being  in  the 
dove-house,  are  not  able  to  fiy  out ;  and  they  shall  go  to  the  exec- 
utors or  administrators.  (^) 

The  animals  which  a  man  has  ratione  privilegii  are  considered 
What  ani-  as  incident  to  the  freehold  and  inheritance,  and  do  not 
Incident^  to  P^^  to  the  executor  or  administrator.  Thus  deer  in  a 
amce"and  ^  park,  (K)  (i.  e.  as  it  should  seem,  in  a  park  properly  so 
shall  notgo  called  which  must  be  either  by  grant  or  prescription),  (t) 
utor:  conies  in  *  a  warren,  doves  in  a  dove-house,  (i^)  will  not 

sonal.    "And  whj  not?"  sajs  the  an-  (h)  Co.  Lit.  8  a;  Liford's  case,  11  Co. 

thor  of  the  Office  of  Executor  (snpposed  to  50  6 ;  Com.  Dig.  Biena,  B. ;  VITeiitw.  Off. 

be  Mr.  Jastice  Doddridge), "  for  althongh  Ex.  127, 14th  ed. 

hounds,  greyhounds,  and  spaniels  be  for  (t)  Davis  r.  Powell,  Willes,  46,  in  which 

the  most  part  but  things  of  pleasure,  that  case  it  was  held,  that  deer  in  an  inclosed 

hindereth  not  but  they  may  be  valuable,  ground,  in  which  deer  had  been  usually 

as  well  as  instruments  of  music,  both  tend-  kept,  and  which  was  therefore  called  a 

ing  to  delight  and  exhilarate  the  spirits ;  park,  might  be  restrained  for  rent    And 

a  cry  of  hounds  hath,  to  my  sense,  more  it  has  been  lately  held  that  deer  in  an  an- 

fpirit    and   vivacity    than    any    other."  cient  and  legal  park  may  be  so  tame  and 

Wentw.  Off.  Ex.  143, 14th  ed.  reclaimed  from  their  natural  wild  state  »s 

(c)  2  Bl.  Com.  390,  391.  to  pass  to  executors  as  personal  property. 

(d)  2  Bl.  Com.  390.  Morgan  v.  Earl  of  Abergavenny,  8  C.  B. 

(e)  Wentw.  Off.  Ex.  143,  14th  ed.  768 ;  Ford  v.  Tynte,  2  John.  &  H.  150. 
(/)  2  Bl.  Com.  392 ;  [Commonwealth  <t^)  [Commonwealth  o.  Chace,  9  Pick. 

V.  Chace,  9  Pick.  1.5.]  19.] 

{g)  Wentw.  Off.  Ex.  143,  I4th  ed. 
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go  to  the  executor  or  administrator.  (A)   And  the  reason  deer  in  a 
assigned  by  Lord  Ooke  is,  because,  without  them,  the  in-  ^^^^^^  -j^  ^ 
heritance  would  be  incomplete.     Another  and  more  ob-  wan-en: 
yious  reason  mentioned  by  Lord  Coke  in  the  same  case  J^^®*  "*  * 
is,  that  the  deceased  had  not  any  property  in  them,  (l)      ^^^use: 

So,  if  a  man  buys  fish,  as  carps,  bream,  tenches,  &c.  and  puts 
them  into  his  pond,  and  dies,  in  this  case  the  heir  who  has 
the  water  shall  have  them,  and  not  the  executors ;  but  they 
shall  go  with  the  inheritance ;  because  they  were  at  liberty  and  could 
not  be  gotten  without  industry,  as  by  nets,  and  other  engines,  (tw) 
otherwise  (as  it  has  already  been  said),  (n)  if  they  are  in  a  trunk  or 
in  a  net,  or  the  like ;  for  then  they  are  severed  from  the  soil,  (o) 

But  if  the  deceased  has  only  a  term  for  years  in  the  lands  in 
which  the  park,  warren,  dove-house,  or  pond  is  situate,  but  if  the 
*  the  deer,  conies,  doves,  and  fish  will  go  to  the  executor  was  termor 
or  administrator  as  accessary  chattels,  following  the  es-  fhe^dee"' 
tate  of  their  principal,  viz,  the  park,  wanren,  dove-house,   ^"^{^^^'^ 
or  pond,  (jt?)     It  must,  however,  be  understood  that  the  executor: 

(k)  Com.  Dig.  Bicns,  B. ;  Wentw.  Off.  the  owner  of  the  soil  if  anreclaimed,  but, 

Ex.  127, 14th  ed.  if  reclaimed  and  identified,  they  belong  to 

(/)  The  case  of  swans,  7  Co.  17  6.    But  thoir  former  possessor.     Golf.  v.  Kilts,  15 

though  o.n\meiis/er<B  nattinB  are  not,  while  Wend.  550.]     The  reader  is  also  referred, 

living,  the  personal  chattels  of  the  owner  on  these  matters  generally,  to  the  treatise 

of  the  Boil,  yet  if  they  are  found  and  killed  on  the  Law  of  Fixtures,  &c.  p.  1^1  et  ieq,, 

on  the  land  hy  a  trespasser,  the  qualified  hy  Messrs.  Amos  &  Ferard,  from  which 

property  in  them  raiione  soli  hecpmes  ab-  excellent  work  the    author    has    derived 

solute  in  the  owner  of  the  soil.    Blades  v.  great  assistance  in  compiling  this  and  the 

Hlggs,  12  C.  B.  N.  S.  501 ;    13  C.  B.  N.  following  part  of  the  present  book. 

S.  844;  affirmed  in  Dom.  Proc.  11  Jur.  (m)  Co.  Lit.  8  a.     Sec,  also,  Liford's 

N.  S.  701 ;  [11  H.  L.  Cas.  621.    See  Pier-  case.  11  Co.  50  6;  Parlet  w.  Cray,  Cro. 

son  v.  Post,  3  Caines,  175;  Buster  v.  New-  Eliz.  372  ;    Anon.  4  Leon.  240;  Grey's 

kirk,  20  John.  75  ;  2  Kent,  340,  350 ;  1  caae,  Owen,  20 ;  S.  C.  Gouldsb.  129 ;  Com. 

Chitty  PI.  (16th  Am.  ed.)  188.]     As  to  Dig.  Biens,  B. 

bees,  see  2  Bl.  Com.  393.    In  Hannam  v.  (n)  Antef  704. 

Mockett,  2  B.  &  C.  944,  Bayley  J.  says  (o)  Bac.  Abr.  tit.  Executors,  H.  3,  vol. 
that  bees  are  property,  and  are  the  subject  iii.  64.  [As  to  oysters  artificially  planted 
of  larceny.  [Ferguson  v.  Miller,  I  Cowcn,  in  a  bed  clearly  separated  and  marked  out 
243;  Idol  v.  Jones,  2  Dev.  162.  Merely  for  the  purpose  of  retaining  them,  see 
finding  a  tree  on  the  land  of  another,  con-  Fleet  v.  Hegeman,  14  Wend.  42  ;  Decker 
taining  a  swarm  of  bees,  and  marking  it,  v.  Fisher,  4  Barb.  592 ;  Lowndes  v.  Dick- 
does  not  Test  the  property  of  the  bees  in  the  crson,  34  Barb.  586  ;  Brinckerhoff  v.  Star- 
finder.  Gilletv.  Mason,  7  John.  16.  Bees  kins,  11  Barb.  248.] 
which  swarm  upon  a  tree  do  not  become  (p)  Wentw.  Off.  Ex.  127,  14th  ed. ; 
private  property  until  actually  hived ;  Godolph.  pt.  2,  c.  18,  s.  4 ;  [ante,  705,  note 
Wallis  V.  Mease,  3  Binn.  546  ;  while  keep-  (o).] 
ing  their  abode  in  the  tree,  they  belong  to 
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executor  or  administrator  can  have  no  further  interest  than  the 
deceased  had  in  them,  t.  e.  a  right  to  take  to  his  own  use  as  many 
as  he  pleases,  during  his  term,  provided  he  leaves  enough  for  the 
stores  ;  for  if  a  lessee  for  years  of  a  park,  vivary,  warren,  or  dove- 
house,  kills  so  many  of  the  deer,  fish,  game,  or  doves,  that  there 
is  not  sufficient  left  for  the  stores,  it  is  waste,  (7)  and  isvill  be 
equally  waste  in  his  executor  or  administrator. 

Before  quitting  the  subject  of  an  executor's  estate  in  chattels 
qualified  animate,  it  is  proper  to  mention  the  sort  of  qualified 
the  persons  property  which  a  man  may  have  in  human  beings,  and 
beings:***  whicli  is  transmissible  to  his  personal  representatives, 
prisoner  in  The  interest  which  a  testator  has  in  the  person  of  his 
execution:  (j^btQ^,  who  has  been  taken  in  execution  or,  more  prop- 
erly, in  his  liberty,  is  a  personal  chattel,  and  the  prisoner  cannot 
be  discharged  without  the  concurrence  of  the  executor,  (r)  So  a 
prisoner  of  i^i&n  may  acquire  a  sort  of  personal  property  in  the 
^*^*  body  of  an  enemy  by  taking  him  prisoner  in  war ;  at 

least  till  his  ransom  be  paid ;  which  interest  will  pass  to  the  execa- 
oegro  ^T.  (ji)     And  this  doctrine  seems  to  have  extended  to 

■^^**'  negro  servants  who  are  purchased,  when  captives,  of  the 
nations  with  whom  they  are  at  war,  and  are  therefore  supposed 
to  continue  in  some  degree  the  property  of  their  masters  who  buy 
them ;  though,  accurately  speaking,  that  property  (if  it  indeed 
continues)  consists  rather  in  the  *  perpetual  service  than  in  the 
body  or  person  of  the  captive,  (t) 

(q)  Co.  Lit.  53  a.  logne,  bought  divers  prisoners  of  his  sab- 

(r)  Weniw.  Off.  Ex.  189,  140, 14th  cd. ;  jects.    lb. 
3  Bac.  Abr.  57,  Executors,  H.  1.  (t)  2  Bl.  CJom.  402.    See  stat  5  Geo.  4, 

(s)  Wcntw.  Off.  Ex.  140,  14th  ed.    A  c.  113,  which  amends  and  consolidates  the 

writ  of  trespass  appears  in  the  Register  laws  relating  to  the  abolition  of  the  slave 

for  taking  away  a  prisoner,  viz,  yuareywen-  trade;  and  stat.  3  &  4  W.  4,  c.  73,  by 

dam  Scotum  )yrisonariam  suum  eepU,  &c  which  slavery  throughout  the  British  Col- 

And  in  the  time  of  King  Henry  8,  the  onies  was  abolished, 
king  himself,  upon  the  winning  of  Boa- 
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SECTION  n. 

Of  the  E%tate  of  an  Executor  or  Administrator  in  Chattels 

Vegetable. 

Personal  effects  of  a  vegetable  nature  are  the  fruit  or  other 
parts  of  a  plant  or  tree,  when  severed  from  the  body  of   w**»? 

•  fill  •ipi  prnwing 

it,  or  the  old  plant  or  tree  itself,  when  severed  from  the   things 
ground,  (u)     But  unless  they  have  been  severed,  trees,   Uie  heir:  ^ 
and  the  fruit  and  produce  of  them,  from  their  intimate  connection 
with  the  soil,  follow  the  nature  of  their  principal,  and  therefore, 
when  the  owner  of  the  hind  dies,  they  descend  to  his  heir,  and  do 
not  pass  to  his   executor  or  administrator,  (x)     Hence,  apples, 
pears,  and  other  fruits,  if  hanging  on  the  trees  at  the   p*^  *°<^ 
time  of  the  death  of  the  ancestor,  shall  go  to  his  heir,   severed: 
and  not  to  his  executor  or  administrator,  (y)     So  it  is  of  hedges, 
bushes,  &c. ;  for  all  these  are  the  natural  or  permanent  profit  of 
the  earth,  and  are  reputed  parcel  of  the  ground  whereon  they 
grow. 

Some  cases,  however,  exist,  where  even  growing  timber  trees 
are,  owing  to  special  circumstances,  considered  as  chat-  certain 
tels,  and  as  such  will  pass  to  the  executor  or  administra-   g^wing*™ 
tor.    Thus,  if  tenant  in  fee  simple  grants  away  the  trees  {E^^^execu^ 
they  are  absolutely  passed  from   the  grantor  and   his  tor,  &c.: 
heirs,  and  vested  in  the  grantee;   and  if  the  latter  should  die 
before  they  are  felled,  they  will  go  to  his  executor  or  administra- 
tor ;   for  in  consideration  of  law  they  are  divided  as  *  chattels 
from  the  freehold,  (z)     So  where  tenant  in  fee  simple  sells  the 
land  and  reserves  the  trees  from  the  sale,  the  trees  are  in  property 
divided  from  the  land,  although,  in  fact,  they  remain  annexed  to 
it,  and  will  pass  to  the  executors  or  administrators  of  the  ven- 
dor, (a)     But  if  the  person  so  entitled  to  the  trees  distinct  from 

(u)  2  Bl.  Com.  389.  (x)    Stnkelej    v.  Butler,    Hob.    173; 

(x)  Com.  Dig.  Biens,  H. ;  Liford'a  case,  Wentw.  Off.  Ex.  148, 14th  ed  ;  Com.  Dig. 

11  Co.  48  a ;  Swinb.  pt.  7,  s.  10,  pi.  8.  Biens,  H. ;  [Warren  v.  Leland,  2  Barb.  613 ; 

(y)  Swinb.  pt  7,  s.  10,  pi.  8;  Wentw.  1  Sagden  V.  &  P.  (8th  Am.  ed.)  126,  note 

Off.  Ex.  146,  147,  14th  ed. ;    Kodwell  v.  (n).] 

Phillips,  9  M.  &  W.  501 ;  [Mitchell  v.  Bil-  (a)  Herlakenden's  case,  4  Co.  63  6; 

lingslej,  17  Ala.  391;  Price  i;.  Bray  ton,  Wentw.  ti6i  iv/ira. 
19  Iowa,  309 ;  Maples  v,  Milton,  31  Conn. 
598.] 
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the  land,  afterwards  purchases  the  inheritance,  the  trees  ivill  be 
reunited  to  the  freehold  in  property,  as  they,  are  de  facto ^  and 
descend  to  the  heir.  (J)  Yet  if  the  tenant  in  fee  simple  lease  the 
land  for  years,  excepting  the  trees,  and  afterwards  grants  the  trees 
to  the  lessee,  they  are  not  by  this  means  reannexed  to  the  inherit- 
ance, but  the  lessee  has  .an  absolute  property  in  them,  which  will 
go  to  his  executors  or  administrators,  (c) 

So  if  tenant  in  tail  sells  the  trees  to  another,  they  are  a  chattel 
in  the  vendee,  and  his  executors  or  administrators  shall  have 
them  ;  and  in  such  case  also,  jictione  juris^  they  are  severed  from 
,  the  land ;  but  if  the  tenant  in  tail  dies  before  actual  severance^  as 
to  the  issue  in  tail,  they  are  part  of  his  inheritance,  and  shall  go 
with  it,  and  the  vendee  or  his  executor  cannot  take  them.  (<i) 
The  law,  it  may  be  presumed,  is  the  same  with  respect  to  the 
vendee  of  a  tenant  in  tail  after  possibility  of  issue  extinct,  or  a 
tenant  for  life  without  impeachment  of  waste,  (e)  And  it  seems 
that  equity  would  not  afford  relief.  (/) 

With  respect  to  the  property  in  trees  and  bushes  when  severed, 
.     ^         there  seems  to  be  a  material  difference  between  such 

when  trees, 

&c.  that  trees  as,  by  the  general  law  of  the  land,  or  by  the  cus- 
go  to  the  tom  of  the  country  where  they  grow,  are  timber,  and 
ecu  or.  «  such  as  are  not.  For  if  tenant  in  dower,  or  by  the  cur- 
tesy, or  tenant  for  life  or  years,  unless  he  be  so  without  impeach- 
ment of  waste,  cuts  down  timber  trees,  or  a  stranger  does  so,  or 
the  wind  blows  them  down,  the  trees  so  severed  shall  not  go  to 
the  tenant,  or  to  his  executor,  but  to  the  owner  of  the  first  estate 
of  inheritance  in  the  land.  (^)  On  the  other  hand,  if  such  a 
tenant  cuts  down  hedges  or  trees,  not  timber,  or  they  are  severed 

(b)  4  Co.  63  b;  Anon.  Owen,  49.  v,  Whitney,  16  111.  481 ;]  Bewick  v.  Whit- 

(c)  4  Co.  68  6.  field,  3  P.  Wms.  268 ;  in  which  case  LoM 

(d)  Liford's  case,  11  Co.  50  a;  for,  it  Chancellor  Talbot  said  that  this  was  so 
was  said,  tinaber  trees  cannot  be  felled  decreed  upon  the  occasion  of  the  gr^at 
with  a  goose  quill;  windfall  of  timber  on  the  Cayendish  ea- 

(c)  Pyne  i;.  Dor,  1  T.  R.  55 ;  Bishop  of  tate.    So  if  tenant  for  life  without  im- 

London  i?.  Webb,  I  P.  Wms.  628.  pcachment   of  waste  commits  equiuble 

(/)  See  Treat,  on  Equity,  bk.  1,  c4,  s.  waste  by  cutting  ornamental  timber. 
19,  that  no  act  of  tenant  in  tail  shall  be  Lushington  v,  Boldero,  15  Beav.  1 ;  Or- 
carried  into  execution  in  a  court  of  equity,  monde  v.  Kyndersley,  lb.  10.  Bat  a  ten- 
any  further  than  at  law ;  for  this  would  be  ant  for  life,  though  subject  to  impeach- 
to  repeal  the  sUtute  de  donis.  ment  for  waste,  is  entitled  to  the  interest 

ig)   Hcrlakenden's  case,  4  Co.  63  a ;  of  money  produced  by  the  sale  of  timber 

[Brackett  v.  Goddard,  54  Maine,  309 ;  trees  cut  by  order  of  the  court  of  chan- 

Kittredge  v.  Woods,  3  N.  H.  503;  Cook  eery,  on  account  of  their  being  in  ade- 
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by  the  act  of  God,  the  tenant  shall  have  them ;  (K)  and,  conse- 
quently, his  executor  or  administrator.  So  if  trees  are  blown 
down,  which  are  in  their  nature  timber,  but  are  dotards  without 
any  timber  in  them,  (i)  or  if  such  are  wrongfully  severed  by  the 
lessor,  they  belong  to  the  tenant,  and  will  pass  to  his  execu- 
tors, (k) 

There  are,  however,  certain  vegetable  products  of  the  earth, 
which,  although  they  are  annexed  to  and  growing  upon  ^^y^i^ 
the  land  at  the  time  of  the  occupier's  death,  yet,  as  be-  menta: 
tween  the  executor  or  administrator  of  the  person  seised  of  the 
inheritance,  and  the  heir,  in  some  cases,  and  between  the  executor 
or  administrator  of  the  tenant  for  life,  and  the  remainder-man  or 
reversioner,  in  others,  are  considered  by  the  law  as  chattels,  (I) 
and  will  pass  as  such.  (Z^)     These  are  usually  called  emblements. 

*The  v^etable  chattels  so  named,  are  the  com  and  other 
growth  of  the  earth,  which  are  produced  annually,  not  spontane- 
ously, but  by  labor  and  industry,  and  thence  are  called  fructu6 
industriales.  When  the  occupier  of  the  land,  whether  he  be  the 
owner  of  the  inheritance  or  of  an  estate  determining  with  his  own 
life,  has  sown  or  planted  the  soil  with  the  intention  of  raising  a 
crop  of  such  a  nature  and  dies  before  harvest  time,  the  law  gives 
to  his  executors  or  administrators  the  profits  of  the  crop,  embla- 
vence  de  bled^  or  emblements,  to  compensate  for  the  labor  and 

caying  state,  bj  reason  of  standing  too  or  sale  of  any  lands,  tenements,  or  here- 

thicklj.    Tooker  v,  Annesley,  5  Sim.  235 ;  ditaments,  or  any  interest  in  or  concerning 

Consett  9.  Bell,  1  Y.  &  Coll.  C.  C.  569.  them,  within  the  4th  section  of  the  stotnte 

{h)  Com.  Dig.  Biens,  H. ;  Benyman  v.  of  frauds;    bnt  a  sale  of  goods,  wares, 

Peacock,  9  Bing.  384;    8.  C.  2  M.  &  and  merchandise,  within  the  17th  section. 

Scott,  524.  See  the  judgments  of  Bayley  and  Litde- 

(i)  Herlakenden's  case,  4  Co.  63  a,  6;  dale  JJ.  in  Evans  v,  Roberts,  5  B.  &  C. 

Coantess  of  Cumberland's  case,  Moore,  629;    and  of  Hnllock  B.  in  Seorell  v. 

SI  2.  Boxall,   1   T.   &  Jerr.  398.     See,  also, 

{k)  Channon  v.  Patch,  5  B.  &  C.  897 ;  Jones  r.  Flint,  10  Ad.  &  £1.  753 ;  8.  C.  2 

8.  C.  8  D.  &  R.  651.  Per.  &  Dav.  594. 

(/)  They  are  in  fact,  not  only  in  this  re-        (^)  [A  deyise  of  land,  without  more, 

spect,  but  in  most  others,  looked  upon  as  includes  a  crop  groicing  thereon  at  the 

chattels ;  for  the  rule  seems  now  to  be  es-  death  of  the  testator.    Pratte  v.  Coffman, 

tablished,  that  all  those  vegetables  which  27  Missou.  424 ;  Budd  v.  Hiler,  27  N.  J. 

go  to  the  executor  and  not  to  the  heir,  (Law)  43 ;  Grubb's  Appeal,  4  Teates,  23 ; 

are  for  most  purposes  considered  mere  Cam agy  v.  Woodcock,  2  Munf.  234;  Fet- 

chattels.  They  may  consequently  be  seised  row  v.  Fetrow,  50  Penn.  St.  253 ;  Tayloe 

and  sold  under  n  fieri  facias;  and  the  sale  v.  Bond,  1  Busb.  (N.  Car.)  £q.  5.] 
of  them  while  growing  is  not  a  contract, 
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expense  of  tilling,  manuring,  and  sowing  the  land,  (m)  The  rule 
is  established  as  well  for  the  encoaragement  of  husbandry  and  the 
public  benefit,  (w)  as  on  the  consideration,  in  the  case  of  tenant 
for  life,  that  the  estate  is  determined  by  act  of  God,  and  that  the 
maxim  of  law  is,  actvs  Dei  nemini  facit  injuriam.  (o) 
*roduce  ^^^  doctrine  of  emblements  extends  not  only  to  com 

the  doc-  and  grain  of  all  kinds,  but  to  everything  of  an  artificial 
embie-  and  annual  profit,  that  is  produced  by  labor  and  manur- 
tends:  '  ance.  (p)  As  hemp,  flax,  saffron,  and  the  like  ;  (q^  and 
jorn,  melons  of  all  kinds ;  (r)  and  hops  also,  although  they 

saffron,  spring  from  old  *  roots,  because  they  are  annually  ma- 
melons;  nured,  and  require  cultivation ;  («)  and  so  of  potatoes,  (t) 
towV^**"       ^^^  ^^^  ^"^®  ^^^  ^^^  ^PP^y  (^  ^^  ^^  already  ap- 

(m)  Swinb.  pt.  7,  s.  10,  pi.  8;  [Penhal-  (p)  Co.  Lit.  55  b. 
low  w.  Dwight,  7  Mass.  34;  Wadsworth  {q)  lb. ;  Wcntw.  Off.  Ex.  147,  14th  ed. 
i;.  Allcott,  6  N.  Y.  64  ;  Waring  v.  Purcell,  (r)  Wentw.  Off.  Ex.  153,  14th  ed.  The 
1  Hill  Ch.  193 ;  Gwin  v.  Hicks,  1  Bay  (S.  author  of  that  book  expresses  his  opinion. 
Car.),  503;  Laurin  v.  McColi,  3  Strobh.  that  artichokes  go  to  the  heir,  as  they 
21  ;  Singleton  v.  Singleton,  5  Dana,  92 ;  have  not  that  yearly  setting  or  manurance 
Thornton  v.  Burch,  20  Geo.  791 ;  Evans  as  should  sever  them  in  interest  from  the 
v.  Inglehart,  6  Gill  &  J.  173.  In  Ohio,  soil.  Ih.  sed  qucere. 
crops  in  the  ground  belong  to  the  admin-  (s)  Co.  Lit.  55  6,  note  (1)  from  Hal. 
istrator,  if  the  intestate  die  after  the  first  MSS. ;  Latham  v.  Atwood,  Cro.  Car.  515 ; 
of  March  and  they  are  gathered  before  Went\v.  Off.  Ex.  147,  14th  ed.;  Gilb.  £v. 
the  first  of  December.  All  other  crops  216;  Anon.  2  Freem.  210;  Fisher  v, 
go  to  the  heir.  Green  v.  Outright,  Wright  Forbes,  9  Yin.  Abr.  373,  tit.  Emblements, 
(Ohio),  738.  See  Thompson  v.  Thomp-  pi.  82.  These  aathoritics,  however,  do 
son,  6  Munf.  514.  The  statute  of  New  not  prove  that  the  person  who  p/antecf  the 
York  declares  that  "the  crops  growing  yonng  hops,  or  his  personal  represent- 
on  the  land  of  the  deceased  at  the  time  atives,  will  be  entitled  to  the  first  crop, 
of  his  death,"  and  every  kind  of  produce  whenever  produced.  5  B.  &  Ad.  120; 
raised  annually  by  labor  and  cultivation,  post,  712.  As  to  teazles,  see  Kingsbury 
except  grass  growing  and  fruit  not  gath-  o,  Collins,  4  Bing.  202 ;  5  B.  &  Ad.  120. 
ered,  shall  be  regarded  as  assets,  and  of  {t)  Evans  v.  Roberts,  5  B.  &  C.  832,  by 
course  go  to  the  executor  or  administra-  Bayley  J.  It  is  said  in  Godolphin,  pt.  S, 
tor.  2  R.  S.  83,  §  6,  subds.  5  and  6.  Sub-  c.  14,  s.  1,  that  things  under  ground, 
stantially,  (his  is  merely  declaratory  of  whether  in  gardens  or  elsewhere,  aa  car- 
the  common  law.  See  Bank  of  Lansing-  rots,  parsnips,  turnips,  or  skerrets,  shall 
burg  v.Crary,  1  Barb.  544;  Kain  v. Fisher,  go  to  the  heir;  and  the  same  is  said  io 
6  N.  Y.  597.  A  purchaser  of  land,  at  a  Wentw.  Off.  Ex.  152,  14th  ed.,  on  the 
sale  for  the  payment  of  debts,  in  New  principle  that  the  executors  could  not 
York,  takes'  the  growing  crops,  although  reach  them  without  digging  and  break- 
sown  by  a  tenant  of  the  heir  or  devisee,  ing  the  soil.  But  Lord  Coke  says  that  if 
Jewett  17.  Keenholts,  16  Barb.  193.]  the  tenant  plant  roots,  his  executors  shall 
(n)  2  Bl.  Com.  122.  have  that  year's  crop ;  Co.  Lit.  55  6;  and 
(o)  By  Lord  Hardwicke,  in  Lawton  i;.  probably  at  this  day  it  would  be  so  holden. 
Lawton,  3  Atk.  16.  See  2  Bl.  Com.  123. 
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peared)  to  fruit  growing  on  trees  ;  (u)  nor  to  the  plan-  "o^o 
tation  of  trees ;  for  the  general  rule  is,  quidquid  plantatur  growing: 
9olo^  solo  cedit ;  and  when  a  man  plants  a  tree,  he  cannot  \l^^^^ 
be  presumed  to  plant  it  in  contemplation  of  any  present  Planted: 
profit ;  but  merely  with  a  prospect  of  its  being  useful  to  himself  in 
future,  and  to  future  successions  of  tenants,  (jt)     Therefore,  if  a 
man-sow  the  land  with  acorns,  or  plant  young  fruit  trees,  or  oak, 
elm,  ash,  or  other  trees,  these  cannot  be  comprehended  nanenr 
under  emblements,  (y)     The  case  of  trees,  shrubs,  and  ScT  ** 
other  produce  of  their  grounds  planted  by  gardeners  and  nur- 
sery-men, with  an  express  view  to  sale,  may  be  mentioned  as  an 
exception ;  for  they  are  removable  by  them  or  their  executors  as 
emblements  are.  (z) 

*  The  growing  crop  of  grass,  even  if  sown  from  seed,  and  though 
ready  to  be  cut  for  hay,  cannot  be  taken  as  emblements ; 
because,  as  it  is  said,  the  improvement  is  not  distinguish- 
able from  what  is  natural  product,  although  it  may  be  increased  by 
cultivation,  (a)     It  seems,  however,  that  the   artificial  artificial 
grasses,  such  as  clover,  saint-foin,  and  the  like,  by  reason   fin™""- 
of  the  greater  care  and  labor  necessary  for  their  production,  are 
within  the  rule  of  emblements,  (i) 

But  the  doctrine  of  emblements  extends  to  a  crop  of  that  spe- 

(n)  Ante,  707.  (not  a  gardener  bj  trade)  cannot  remove 

\x)  Gilb.  £v.  210;  2  Bl.  Com.  123.  a  border  of  box  planted  bj  himself  on 

(y)  Co.  Lit  55  6;  Com.  Dig.    Biens,  the  demised  premises.    And  in  this  case 

G.  1.  Littledale  J.  denied  that  the  tenant  coald 

{%)  Penton  v.  Robart,  2  East,  90,  in  remoYc  flowers  which  he  had  planted. 
Lord  Ken jon*8  judgment ;  Lee  1^.  Risdon,  (a)  Gilb.  Ev.  215,  216;  Com.  Dig. 
7  Taunt.  191,  in  the  judgment  of  Gibbs  Biens,  G.  1.  Sec,  also,  Evans  v.  Roberta, 
C.  J. ;  and  see  the  remark  of  Lawrence  5  B.  &  C.  832,  in  the  judgment  of  Bajrley 
J.  in  3  East,  44,  note  (c).  But  where  a  J. ;  and  Co.  Lit.  56  a.  [Growing  clover 
tenant,  not  being  a  nurserj-man  by  trade,  and  hay  are  not  emblements ;  they  go  to 
makes  a  nursery  for  frnit  trees,  for  the  the  heir  or  devisee,  and  not  to  the  exec^ 
purpose  of  transplanting  to  the  orchards,  utor  or  administrator.  See  Evans  v.  In- 
he  has  no  right  to  sell  them.  By  Heath  J.  glehart,  6  Gill  &  J.  171, 188 ;  Kittredge  v. 
in  Wyndham  r.  Way,  4  Taunt.  316.  Lord  Woods,  3  N.  H.  503,  504 ;  Parham  v. 
Ellenborough  held  at  nisi  prius,  that  it  Tompson,  2  J.  J.  Marsh.  159;  Kain  v. 
was  waste  Ibr  an  outgoing  tenant  of  gai^  Fisher,  6  N.  Y.  597  ;  Craddock  v.  Riddles- 
den  ground  to  plough  up  strawberry  beds  barger,  2  Dana,  206.] 
in  full  bearing,  although  when  he  came  in  (6)  4  Bum  E.  L.  299.  No  case  seems 
he  paid  for  them  at  a  valnation.  Weth-  to  have  occurred  where  these  matters  have 
erell  o.  Howells,  1  Campb.  227.  And  it  come  in  question.  The  general  right 
was  held  in  Empson  v.  Sodon,  4  B.  &  Ad.  seems  to  have  been  admitted  in  Graves  v. 
655 ;  S.  C.  1  Nev.  &  M.  720,  that  a  tenant  Weld,  ii5i  tupra, 
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cies  only  which  ordinarily  repays  the  labor,  by  which  it  is  pro- 
second  duced,  within  the  year  in  which  that  labor  is  bestowed, 
crops.  thoagh  the  crop  may  in  extraordinary  seasons  be  delayed 

beyond  that  period,  (c)  In  Graves  v.  Weld,  (d)  the  tenant  for  a 
term  determinable  upon  a  life  sowed  the  land  in  spring,  first  with 
barley  and  soon  after  with  clover.  The  life  expired  in  the  follow- 
ing summer.  In  the  autumn  the  tenant  mowed  the  barley,  to- 
gether with  a  little  of  the  clover  plant  which  had  sprung  up.  The 
clover  so  taken  made  the  barley-straw  more  valuable,  by  being 
mixed  with  it ;  but  the  increase  of  the  value  did  not  compensate 
for  the  expense  of  cultivating  the  clover,  and  a  farmer  would  not 
be  repaid  such  expense  in  the  autumn  of  the  year  in  which  it  was 
sown.  The  reversioner  came  into  possession  in  the  winter,  and 
took  two  crops  of  the  same  clover,  after  more  *  than  a  year  had 
elapsed  from  the  sowing.  It  was  held  that  the  tenant  was  not  en- 
titled to  emblements  of  either  of  these  two  crops ;  first,  because 
emblements  can  be  claimed  only  in  a  crop  of  a  species  which  ordi- 
narily repays  the  labor  by  which  it  is  produced  within  the  year  in 
which  that  labor  is  bestowed ;  and,  secondly,  because,  even  if  the 
plaintiff  were  entitled  to  one  crop  of  the  vegetable  growing  at  the 
time  of  the  cesser  of  his  interest,  this  had  been  already  taken  by 
him  at  the  time  of  cutting  the  barley. 

In  what  I^  remains  to  consider  in  what  cases  the  executor  or 

Mentor  is  ^^^^ii^istrator  is  entitled  to  emblements.  Where  the  de- 
entiticdto  ceased  was  seised  in  fee  simple  of  the  land,  his  personal 
ments:  representatives  are  entitled  to  emblements  as  against  the 
as  against  heir ;  («)  though  not  as  against  a  dowress.  (/)  So  if 
*  ®"^'  the  deceased  was  seised  in  fee  tail,  his  executor  or  admin- 
istrator is  entitled  to  the  privilege  as  against  the  heir  in  tail,  (g^ 
But  where  a  man  is  seised  of  the  soil  as  joint  tenant,  and  dies,  the 
corn,  &c.  sown,  goes  to  the  survivor,  and  the  moiety  shall  not  go 
to  the  executors  or  administrators  of  the  deceased,  (h)     Yet  if  a 

(c)  5  B.  &  Ad.  lis.    [See  Shofner  v,  3;  QQb.  Er.  214,  215;  [Dennetfc  v.  Hop- 

Shofher,  5  Sneed,  94 ;  Evans  v.  Ingle-  kinson,  63  Maine,  350.] 

hart,  6  Gill  &  J.  171, 190;  Penhallow  o.  (/)  Bee  post,  717,  718. 

Dwight,  7  Mass.  34.]  (g)  Com.  Dig.  Biena,  G.  2 ;  Weotw.  Off. 

{d)  5  B.  &  Ad.  105 ;  S.  C.  2  Nev.  &  M.  Ex.  145,  14th  ed. 

725.  (h)  Per  Popham  J.  in  James  v.  Pori- 

(e)  Co.  Lit.  55  6,  note  (2) ;  Lawton  v.  man,  Owen,  102 ;  Bownej's  case,  2  Vern. 

Lawton,  3  Atk.  16 ;  Com.  Dig.  Biens,  G.  823 ;   Com.  Dig.  Biens,  G.  2 ;  for  joint 
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joint  tenant  agree  that  his  companion  shall  occupy  and  sow  all  the 
land,  who  sows  and  dies  before  severance,  his  executors  shall  have 
the  emblements,  (t) 

It  must  be  observed,  however,  that  if  a  man  seised  in  fee  sows 
the  land  and  then  conveys  it  away,  and  dies  before  severance,  the 
crops  will  not  go  to  the  executor  of  him  who  has  conveyed  away 
the  land,  but  will  pass  with  the  soil  as  appertaining  to  it.  (A;) 

In  like  manner,  the  executor  of  a  tenant  in  fee  does  not  *  enjoy 
the  right  to  emblements  as  against  a  devisee ;  for  if  the  ^  against 
land  itself  is  devised,  the  growing  crops  pass  to  the  dev-  a  devisee: 
isee,  and  the  executor  is  excluded.  (2)  And  though  the  devise 
was  made  before  sowing,  and  the  devisor  afterwards  sows,  and 
dies  before  severance,  the  devisee  shall  have  them,  and  not  the 
executor,  (ni)  So,  if  the  testator,  being  seised  in  fee,  sows  the 
land,  and  devises  it  to  A.  for  life  (without  any  remainders  over), 
and  the  testator  and  A.  both  die  before  severance,  the  executors 
of  A.  shall  have  the  crop,  though  A.  did  not  sow.  (n)  This  rule 
is  founded  upon  a  presumption  that  it  is  the  will  of  the  testator, 
that  he  who  takes  the  land  should  take  the  crops  which  belong  to 
it;  because  every  man's  donation  shall  be  taken  most  strongly 
against  himself,  (o) 

However,  this  distinction  between  the  heir  and  devisee,  though 
fully  established,  is  mentioned  by  Lord  EUenborough,  in  West  v. 
Moore,  (jo)  as  capricious  enough.  And  the  presumption  may  be 
rebutted  by  words  in  the  will,  that  show  an  intent  that  the  execu- 
tor shall  have  the  emblements,  (j')  Thus,  where  the  testator  de- 
vised certain  estates  to  A.  in  fee,  and  to  his  executors  all  his 
money,  &c.  stock  upon  his  farm,  with  the  implements  of  hus- 
bandry, and  all  other  his  personal  estate  of  what  nature  or  kind  ' 

tenants  are  snpposed  to  carrj  on  the  cnl-  (n)  Winch.  51 ;  Co.  Lit.  55  b,  note  (2) 

tivation  of  the  soil  by  a  joint  stock,  and  in  from  Hal.  MSS. 

all  joint  stock,  except  merchants',  there  is  (o)  Giib.  £v.  214.   On  the  same  ground, 

a  snnrivorship.    Gilb.  Ev.  212,  213 ;  but  if  a  man  seised  in  fee  sows  copyhold  lands, 

see  ante,  651.  and  surrenders  them  to  the  use  of  bis  wife, 

(i)  James  v.  Portman,  Owen,  102.  and  dies  before  the  severance,  the  wife  shall 

(k)  Gilb.  £v.  214.  have  the  com,  and  not  the  executors  of  the 

(/)  Spencer's  case,  Winch.  51  ;    Gilb.  husband ;  for  this  is  a  disposition  of  the 

Ev.  215 ;  Cooper  v.  Woolfitt,  2  H.  &  N.  corn,  being  appurtenant  to  the  land.    1 

122;   [Dennett  v.  Hopkinson,  63  Maine,  Roll.  Abr.  727,  pi.  18;  Gilb.  Ev.  214. 

350.]  (p)  8  East,  343.    Sec,  also,  a  note  of 

(m)  Com.  Dig.  Biens,  G.  2.  Hargrave  to  the  same  effect,  Co.  Lit  55  6. 

(q)  8  East,  343,  bj  Lord  EUenborongh. 
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soever,  in  trust,  to  pay  debts  and  legacies,  &c.  it  was  held  that  the 
devise  of  the  Block  upon  his  farm  carried  the  standing  crops  of 
corn  growing  there  at  the  time  of  his  death  from  the  devisee  of 
the  land  to  the  executors ;  although  there  were  assets  sufficient  to 
*  pay  all  the  debts  and  legacies  without  that  aid.  (r)  So  where 
there  is  expressly  a  legatee  of  the  growing  crops,  or  any  specific 
bequest  in  the  will  which  can  apply  to  emblements,  they  will  vest 
in  the  executor,  and  after  his  assent,  in  the  specific  legatee.  («) 

The  privilege  of  taking  the  emblements  is  by  no  means  con- 
fined to  the  case  of  the  representatives  of  a  person  seised  of  the 
inheritance,  as  against  the  heir;  but  the  rule  is  general,  that  every 
one  who  has  an  uncertain  estate  or  interest,  if  his  estate  deter- 
mines by  the  act  of  God  before  severance  of  the  crop,  shall  have 
the  emblements,  or  they  shall  go  to  his  executor  or  administra- 
Right  of  tor.  (t)  Therefore,  the  executor  or  administrator  of  a 
tTnantYor'  tenant  for  life  is  entitled  to  emblements  to  the  exclu- 
l*^?,f°.  ®™'    sion  of  the  remainder-man  or  reversioner  ;  because  in  this 

bellish-  ^  \ 

ments.  case  the  estate  of  the  tenant. is  determined  by  act  of 
God.  (w)     So  if  tenant  for  years,  si  *  tamdiu  vixerit^  sows,  and 

(r)  West  V.  Moore,  8  East,  889 ;  Cox  Colfax,  5  Halst.  128 ;  Qee  v.  Gee,  2  Der. 

r.  Godsalve,  6  East,  604,  note.     See,  also,  &  Bat.  Eq.  103 ;  Bevans  v.  Briscoe,  4  Harr. 

Godolphin,  pt.  3,  c.  21,  s.  13,  that  by  a  be-  &  J.  139.] 

quest  of ''  movables,''  the  industrial  fruite  (u)  Co.  Lit  55  b.  Where  the  landlord 
of  the  ground  will  pass.  Bat  in  Vaisey  is  tenant  for  life,  and  by  his  death  the  es- 
V.  Reynolds,  5  Rnss.  12,  Sir  John  Leach  tate  of  his  tenant  at  rack-rent  is  deter- 
M.  R.  held  that  a  gift  of  "  all  farming  mined,  it  is  enacted  by  stat  14  &  15  Vict 
stock "  will  not  pass  crops  on  the  ground,  c.  25,  s.  I ,  that  instead  of  claims  to  em- 
as  between  a  particular  and  residuary  leg-  blements,  the  tenant  shall  continue  to  hold 
atee ;  and  his  honor  observed,  that  in  Cox  till  the  end  of  the  then  current  year,  and 
V.  Godsalve,  and  West  v,  Moore,  the  dev-  the  new  owner  of  the  land  shall  be  enti- 
isee  was  excluded,  rather  because  the  ex-  tied  to  a  proportion  of  the  rent  Where 
ecutor  was  plainly  meant  to  take  the  whole  H.  held,  as  tenant  from  year  to  year,  of  A., 
personal  estate,  than  from  the  mere  force  tenant  for  life,  a  cottage  with  about  an 
of  the  words  "  stock  on  my  farm."  See,  acre  of  land,  which  was  partly  cultivated 
however,  Blake  v.  Gibbs,  5  Rubs.  13,  in  as  a  garden,  and  partly  sown  with  com 
nolis,  where  Loi'd  Gifford  held  that  emble-  and  planted  with  potatoes,  and  A.  died  in 
ments  will  pass  as  against  a  residuary  leg-  the  middle  of  a  year  of  H.'s  tenancy,  and 
atee,  under  the  description  of  stock  on  a  M.  thereupon  became  entitled  to  the  re- 
farm,  of  which  the  testator  was  tenant  for  version ;  and  at  the  expiration  of  the  then 
life.  See,  also,  Rudge  V.  Winnall,  12Beav.  current  year  of  H.'s  tenancy,  distrained 
357.  for  the  proportion  of  the  rent  dae  since 

(s)  Swinb.  pt.  7,  s.  10,  pi.  8,  p.  933  et  the  death  of  A.,  it  was  held  that  the  act 

seq.y  7th  ed. ;  Cox  v.  Godsalve,  6  East,  604,  applied  to    all    tenancies    in    respect    of 

note  to  Crosby  v.  Wadsworth.  which  there  might  be  a  claim  to  emble- 

(t)  Com.  Dig.  Biens,  G.  2;  [Debow  v.  ments;  that,  but  for  the  act,  there  might 
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dies  before  severance,  his  executor  shall  have  the  corn  for  the 
uncertainty  of  the  determination  of  his  estate,  (x) 

But  there  may  be  a  case  where  the  executor  of  the  tenant 
for  life  has  no  right  to  emblements,  on  account  of  the  deceased 
not  having  been  the  actual,  party  who  sowed  the  land,  and  the 
consequent  failure  of  the  reason  upon  which  the  right  is  founded. 
Thus,  if  A.,  seised  of  land,  sows  it  and  then  conveys  it  or  de- 
vises it  to  B.  for  life,  remainder  to  C.  for  life,  and  B.  dies  before 
the  corn  is  reaped,  in  this  case  B.'s  executors  shall  not  have  the 
emblements,  but  they  shall  go  with  the  land  to  C.  (y)  And  if  A. 
seised  in  fee,  sows  land  and  conveys  it  to  B.  for  life,  remainder  to 
C.  for  life,  and  both  B.  and  C.  die  before  severance,  the  crop  shall 
not  go  to  the  executors  of  either  B.  or  C,  but  revert  to  A.  (z) 

*  If  a  disseisor  sow  the  land  of  tenant  for  life,  and  the  tenant 
for  life  die,  the  executors  of  the  tenant  for  life  shall  have  the 
com,  and  not  the  disseisor,  nor  he  in  reversion,  (a) 

The  executors  or  administrators  of  the  incumbent  of  a  benefice 
would  probably  at  common  law  be  entitled  to  the  emble-  Right  of 
meats  of  the  glebe  lands ;  for  the  deceased  had  an  un-  of  derey 
certain  interest  in  the  land,  which  was  determined  bv  ^^^^^V 

,  '  mentsoi 

the  act  of  God.     The  right,  however,  is  fully  established  the  glebe, 
by  the   statute   28   Hen.   8,   c.  11,   which  provides  and  enacts, 
that  in  case  any  incumbent  happens  to  die,  and  before  his  death 
hath  caused  any  of  his  glebe  lands  to  be  manured  and  sown  at 
his  own  proper  costs  and  charges  with  any  com  grain,  that  then 

have  been  a  subs  tan  tial  claim  to  emble-  and  grants  over  his  estate,  and  the  grantee 

ments  here,  and  that  the  premises  were,  dies  before  the  com  is  severed,  his  execu- 

therefore,  "  a  farm  or  lands  "  within  sec-  tor  shall  not  have  it    By  Popham  and 

tion  1 ;  and  it  was  also  held  that  that  sec-  Gawdy  JJ.  in  Knevett  v.  Pool,  Ci  o.  Elii. 

tion  gave  a  right  to  distrain  for  the  rent,  464.    Bnt  if  the  devise  be  to  B.  for  life, 

as  well  as  to  recover  it  by  action.    Haines  without  remainders  over,  and  B.  dies  be- 

V.  Welch,  L.  R.  4  C.  P.  91.  fore  severance,  the  executor  of  B.  shall 

(x)  1  Roll.  Abr.  Emblements,  A.  pi.  12,  have  the  corn,  though  B.  did  not  sow. 

p.  727.  Winch.  51 ;  Co.  Lit.  55  h,  note  (2)  from 

(y)  Grantham  v.  Hawley,  Hob.  135;  Hal.  MSS.;  ante,  714. 
Anon.  Cro.  Eliz.  61,  recognized,  lb.  464 ;  (z)  Hobart,  132,  in  margine;  Gilb.  Ev. 
Spencer's  case,  Winch.  51 ;  Co.  Lit.  55  6,  215  ;  but  see  the  preceding  note.  [If  the 
note,  from  Hal.  MSS. ;  1  Roll.  Abr.  727,  tenant  for  life  dies  before  the  crops  are 
pi.  21 ;  Gilb.  Ev.  214.  So  if  a  man  sows  sowed,  emblements  will  go  to  the  re- 
land  and  lets  it  for  life,  and  the  lessee  for  mainder-man.  Gee  v.  Young,  1  Hayw. 
life  dies  before  the  com  is  severed,  his  ex-  17.] 

ecutor  shall  not  have  it,  but  he  in  rever-  (a)  Enevit  v.  Poole,  Gonldsb.  146,  by 

sion.    So  if  tenant  for  life  sows  the  land^  Popham  and  Fenner. 
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in  that  case  every  such  incumbent  may  make  his  testament  of  all 
the  profits  of  the  corn  growing  upon  the  said  glebe  so  manured 
and  sown.  (J) 

If  the  successor  be  inducted  before  the  severance  of  the  emble- 
ments from  the  ground,  the  successorshall  have  the  tithe  thereof ; 
for  although  the  executor  represents  the  person  of  the  testator, 
yet  he  cannot  represent  him  as  parson,  inasmuch  as  another  is 
inducted.  (<?)  Otherwise,  if  the  parson  dies  after  severance  from 
the  ground,  and  before  the  corn  is  carried  off.  ((i) 

If  the  husband  sows  the  gi'ound,  and  dies,  and  the  heir  assigns 
^  the  land  sown  to  his  wife  for  her  dower,  she  shall  have 

and  her  ex-  the  crop,  and  not  the  executors  of  the  husband  ;  for  she 

scutors 

when  en-  shall  be  in  de  optimd  poftaessione  viriy  above  the  title  of 
embie-  ^^^  executor.  (e)  It  was  with  reference  to  this  especial 
mento.  *  privilege  of  a  dowress,  that  at  common  law  she  could 
not,  according  to  the  more  general  opinion,  devise  com  which  she 
herself  had  sown,  nor  did  it  go  to  her  executors  or  administra- 
tors ;  (/)  but  now,  by  the  statute  of  Merton,  20  Hen.  3,  c.  2,  the 
representatives  of  a  tenant  in  dower,  like  those  of  any  other  ten- 
ant for  life,  will  be  entitled  to  emblements.  (^) 

If  tenant  in  dower  sows  the  land,  and  takes  husband,  who  dies 
Executorof  before  severance  of  the  corn,  the  dowress  shall  have  the 

a  husband 

of  dowress.  crops,  and  not  the  executor  of  the  husband.  But  if  the 
husband  of  a  dowress  sows  the  land,  and  dies  before  severance, 
then  the  executor  of  the  husband  shall  have  them.  (A) 

And,  generally,  with  respect  to  the  executor  of  a  man  seised  in 

(6)  But  a  person  who  resigns  his  living  (g)  See  Com.  Dig.  Biens,  G.  2,  that  the 
is  not  entitled  to  emblements.  Bulwer  v,  statute  was  only  in  affirmance  of  the  com- 
Bulwer,  2  B.  &  Aid.  470.  The  general  mon  law.  See,  also,  S.  P.  Ferk.  s.  52S, 
rule  of  law  is,  that  the  tenant  shall  not  and  Gilb.  £v.  212.  If  two  be  tenants  in 
have  emblements  when  the  tenancj  is  de-  common  of  land  in  fee,  and  one  of  them 
ter mined  by  his  own  act ;  as  where  the  takes  a  wife,  and  dies,  and  the  wife  is  en- 
lessee  surrenders,  or  a  woman  who  is  ten-  dowed,  &c  and  she  and  the  other  tenant  in 
ant  durante  mduitate  marries,  or  the  estate  common  sow  the  land,  &c.  and  afterwards 
determines  by  forfeitures,  condition  bro-  she  makes  her  executors,  and  dies,  the  com 
ken,  &c.  Com.  Dig.  Biens,  G.  2 ;  Davis  not  being  severedi  now  her  executors  shall 
p.  Eyton,  7  Bing.  154.  have  the  com  in  common  with  him  who 

(c)  1  Roll.  Abr.  655 ;  Dismes,  K.  pi.  3 ;  held  in  common  with  the  tenant  in  dower. 
Wats.  C.  L.  513,  4th  ed.  Perk.  s.  523. 

(d)  Wats.  C.  L.  513,  4th  ed. ;  3  Bum  (A)  Bro.  Abr.  tit  Emblements,  pi.  26; 
E.  L.  415,  8th  ed.  [Hasiett  v,  Glenn,  7  Harr.  &  J.  17  ;  HaU 

(e)  2  Inst.  61 ;  Anon.  Dyer,  316  a.  v.  Browder,  4  How.  (Miss.)  224.] 
(/)  Bract  lib.  2,  fol.  96;  2  Inst  81. 
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risht  of  his  wife,  the  rule  is,  that  if   he  sow  and  die  Executor 

°  ,  of  « man 

before  severance,  his  executors  shall   have   the  emble-   Kued  in 
ments.  (t)     But  it   seems,  that  if  the  land  was   sown   w7fe 
before  marriage,  the  wife  shall  have  them.  (A)     And  if  ^f^J„"{^''  ^ 
husband  and  wife  are  joint  tenants  for  life,  and  the  hus-   when  hus- 
band sows,  and  the  land  survives  to  the  wife,  it  is  also  wife  are 
said  that  she  shall  have  the  corn,  (i)  inJJJ  '*°* 

*  The  executor  or  administrator  of  a  jointress,  like  a  tenant  in 
dower,  is  entitled  to  emblements  of  the  estate  settled  in   R's^t  of 

.    .  11*  -111  It  executor  oX 

jointure ;  but  she  is  not  entitled  to  them  at  her  hus-  a  juintress 

band's  death  to  the  exclusion  of  her  husband's  execu-  mentti. 
tors,  as  a  dowress  is.  (m) 

Upon  the  death  of  a  tenant  by  the  curtesy,  like  any  R's^t  of 

*  ,  •'  jf  J     executors 

other  tenant  for  life,  the  emblements  of  the  estate  held  of  tenant 

by  the  curtesy  will  go  to  his  executors  or  administra-  curtesy. 
tors,  (n) 

A  tenancy  at  will  Tin  the  strict  sense  of  the  expres-  R«Kht  of 

•^        ^  ^  *       ,      executor  of 

sion)  is  determined  by  the  death  of  the  lessee,  and  his  tenant  at 
executor  or  administrator  will  be  entitled  to  emble-  biements. 
ments.  (o) 

When  there  is  a  right  to  emblements,  the  law  gives  a  free 
entry,  egress,  and  regress,  as  much  as  is  necessary,  in   Entiy, 
order  to  cut  and  carry  them  away.  ( j[>)     But  the  emble-  regress  to 

(i)  Co.  Lit.  55  b;  Swinb.   pt.  3,  8.  6,  stock  (as  in  the  ordinary  case  of  joint  tcn- 

pL  11,  253,  7th  e<3.;  In  Wentw.  Off.  Ex.  ancy),  but  it  is  wholly  the  corn  of  the 

p.  148,  14th  ed.,  a  case  is  put  of  the  has-  husband,  which  property  seems  not  to  be 

band's  sowing  the  land  which  his  wife  has  entirely  lost  by  committing  it  to  their  joint 

for  a  term  of  years  as  executrix  of  an-  possession,  no  more  than  if  it  had  been 

other,  and  the  author  gives  his  opinion  sown  in  the  land  of  the  wife  only.    It  is 

that  the  husband's  executor  would  be  en-  said  in  Brooke,  that  if  baron  and  feme 

titled  to  the  crop,  at  least  so  much  as  is  tenants  in  tail  sow  the  land,  and  the  baron 

more  than  tlic  }'ear's  value  of  the  land.  die  before  severance,  the  feme  shall  have 

{k)  1  Roll.  Abr.  Emblements,  A.  pi.  17,  the  emblements  and  not  the  executor  of 

p.  727 ;  Gilb.  Ev.  213.  the  baron;  contra,  if  the  baron  had  sold  or 

(/)  Co.  Lit.  55  6,  and  the  note  to  that  devised  them  in  his  life ;  for  then  the  ez- 

passage  from  the  Hal.  MSS. ;  Anon.  Cro.  ecutor  shall  have  them.    Bro.  Abr.  Em- 

Eliz.  61,  by  Wray  C.J. ;  Wentw.  Off.  Ex.  blcnicnts,  pi.  15.   But  Brooke  adds,  guasre, 

148,  14ih  ed.     8ce,  also,  Godb.   189,  pi.  car  videtur  mihi  que  I'executor  eux  avera, 

270,  by  Coke  C.  J.    But  see  Dyer,  316  a;  {m)  Fisher  v.  Forbes,  9  Vin.  Abr.  tit 

8.  C.  nomine  Arnold  v.  Skeale,  Noy,  149 ;  Emblements,  pi.  82,  p.  373. 

1  Roll.  Abr.  728,  pi.  16;  Bownry*s  case,  (n)  1  Roper  Husband  &  Wife,  35,  2d  ed. 

2  Vern.  322, 323 ;  and  Gilb.  Ev.  213,  contra,  (o)  Co.  Lit.  55  6. 

in  which  last  book  it  is  said  that  the  land        (p)  Co.  Lit.   56  a.     See    Hayling    9. 
is  not  in  such  a  case  cultivated  by  a  joint    Okey,  8  Ex.  531,  545. 
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toke  the       meiits  do  not  give  a  title  to  exclusive  occupation ;  and 
I  ments.  "     it  is  doubted  in  Plowden's  Queries,  (y)  whether  the  ex- 

ecutors of  a  lessee  for  life  shall  not  pay  rent  for  the  land  till  the 
corn  is  ripe ;  though,  perhaps,  says  that  author,  the  executors  of 
tenant  in  fee  simple  shall  have  the  corn  without  paying  for  it. 


•SECTION  ni. 

Of  the  Estate  of  an  Executor  or  Administrator  in  Chattels  Per- 

sonal  Inanimate, 

As  to  chattels  personal  inanimate.  These  are  evident,  viz,  all 
household  stufE,  implements,  and  utensils,  money,  plate,  jewels, 
corn,  pulse,  hay,  wood  felled  and  severed  from  the  ground,  wares, 
merchandise,  carts,  ploughs,  coaches,  saddles,  and  such  like  mov- 
able things,  (r)  All  these  pass  to  the  executor  and  administrator ; 
and  although  any  one  of  them  should  be  specifically  bequeathed 
to  a  legatee,  it  will  not  vest  in  him  till  the  executor  has  as- 
sented. 

It  is  necessary  to  attend  to  three  instances  in  which  the  right  of 
What  chat-  ^^^  cxecutor  or  administrator  to  the  chattels  personal 
teU  Der-  inanimate  of  the  deceased  is  barred,  to  some  extent,  in 
imate  do  favor  of  Certain  special  claimants :  1.  Heir-looms,  and 
iheex^u-  things  in  the  nature  thereof,  in  respect  of  the  heir  or 
^'*  successor.     2.  Fixtures,  in  respect  of  the  heir  or  devisee, 

or  in  respect  of  the  remainder-man  or  reversioner.  8.  Para- 
phernalia and  the  like,  in  respect  of  the  widow. 

1.  Heir-looms  and  Things  in  the  Nature  thereof. 

It  is  proposed  to  consider,  I.  Heir-looms  and  things  of  the  same 
1.  Heir-  nature,  from  which  the  executor  or  administrator  is  ex- 
looms:  eluded  in  favor  of  the  heir  or  successor.  Heir-looms  are 
such  goods  and  personal  chattels  as  shall  go  by  special  custom 
to  the  heir  along  with  the  inheritance,  and  not  to  the  executor  or 
administrator  of  the  last  proprietor.  The  termination  "  loom  "  is 
of  Saxon  origin,  in  which  language  it  signifies  a  limb  or  mem- 
ber ;  so  that  heir-loom  is  nothing  else  but  a  limb  or  member  of  the 

(q)  2d9th  qaeiy.  (r)  Wentw.  Off.  Ex.  Ul,  142,  14th  ed. 
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inheritance.  («)     An  heir-loom  *  is  also  called  "  principalium,"  a 
chief  or  principal,  and  "  hsereditarium."  (^) 

Brooke  says  (u)  that  heir-looms  are  those  things  which  have 
continually  gone  with  the  capital  messuage,  by  custom,  what  they 
which  is  the  best  thing  of  every  sort,  as  of  beds,  tables,  strictly: 
pots,  pans,  and  such  like  of  dead  chattels  movable.  And  Lord 
Coke  says  (a;)  that  heir-looms  are  due  by  custom^  and  not  by  the 
common  law,  and  that  the  heir  may  have  an  action  for  them  at 
common  law,  and  shall  not  sue  for  them  in  the  ecclesiastical  court. 
Also  in  Spelman's  Glossary,  (y)  an  heir-loom  is  defined  to  be 
"orane  utensile  robustius  quod  ab  sedibus  non  facile  revellitur, 
ideoque  ex  more  quorundam  locorum  ad  haBredem  transit  tanquam 
membrum  haBreditatis."  And  in  Les  Termes  de  la  Ley  (z)  (a 
book  of  great  antiquity  and  accuracy),  (a)  an  heir-loom  is  de- 
scribed to  be  ^^any  piece  of  household  stuff  (ascun  parcel  des 
utensils  d'un  mease),  which,  by  the  custom  of  some  countries,  hav- 
ing belonged  to  a  house  for  certain  descents,  goes  with  the  house 
(after  the  ^eath  of  the  owner)  unto  the  heir  and  not  to  the  ex- 
ecutors."/ Hence,  it  seems  to  follow  that  an  heir-loom,   must  «>  to 

'  . '    the  b«r  by 

m  the  strict  sense  of  the  word,  can  only  go  to  the  heir  cudtom: 
by  force  of  a  custom,  and  that  in  its  nature  it  is  a  chattel  distinct 
from  the  freehold./  Yet  Blackstone  (5)  says,  that  heir-looms  are  -^ 
"generally  such  things  as  cannot  be  taken  away  without  damag- 
ing or  dismembering  the  freehold ;  "  and  Lord  Holt  is  reported  to 
have  said  at  nisi  prius,  that  goods  in  gross  cannot  be  an  heir-loom, 
but  they  must  be  things  fixed  to  the  freehold,  as  old  tables,  benches, 
&c. ;  (c)  which  proposition  *  is  not  only  adverse  to  the  authorities 
above  cited,  with  regard  to  an  heir-loom  being  a  detached  chattel, 
but  is  also  liable  to  the  objection  that  the  heir  would  not  then  take 
it  by  custom,  but  as  a  thing  annexed  to  the  freehold  at  common  , 
law.    Moreover,  in  the  report  of  Lord  Petre  v.  Heneage,  by  Lord 

(b)  2  BL  Com.  457.  Bat  in  Byng  v.  absolute  gift  to  several  persons  as  joint 
Byng,  10  H.L.  Cas.  183,  Lord  Cran worth,  tenants.  10  H.  L.  Cas.  183. 
on  the  authority  of  Johnson  and  Webster, 
said  he  believed  the  more  correct  explana- 
tion of  the  word  is,  that  it  is  an  old  Anglo- 
Saxon  word,  signifying  goods  or  chattels. 
According  to  either  derivation,  it  must 
mean  something  which,  though  not  by  its 
own  nature  heritable,  is  to  have  a  herita- 
ble character  impressed  on  it;  an  inter- 


7 


(i)  Bro.  Discent.  pi.  43 ;  Co.  Lit.  18  h. 

(u)  Discent.  pi.  43. 

(x)  Co.  Lit.  18  6. 

(y)  Voce,  Heir-loom. 

(z)  See  Treat,  on  Fixtures,  162. 

(a)  5  B.  &  C.  229. 

(6)  2  Com.  427. 

(c)  Lord  Petre  v.  Heneage,  12  Mod. 


pretation  hardly  to  be  reconciled  with  an    520. 
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Raymond,  (d)  Lord  Holt  merely  says,  "a  jewel  cannot  be  an  heir- 
ietnNe^  loom,  but  Only  things  ponderous,  as  carts,  tables,  &c."  (e) 
iTpoDder-^  which  agrees  with  the  above  definition  by  Spelman, 
ous  nature,    a  Q^ue  utensile  rohuBtiu%y 

The  custom  which  entitles  the  heir  must  be  strictly  proved.  (/) 
Off^^  The  ancient  jewels  of  the  crown  are  heir-looms,  and 

Jewels.        gjjall  descend  to  the  next  successor.  (^) 

If  a  man,  says  Lord  Coke,  (K)  be  seised  of  a  house,  and  pos- 
Heir-iooms    sessed  of  divers  heir-looms  that,  by  custom,  have  gone 

are  not  de-        ,  ,  .  .        .  P 

▼iflabie:  with  the  house  from  heir  to  heir,  and  by  his  will  deviseth 
away  the  heir-looms,  this  devise  is  void  ;  for  Littleton  says,  "  the 
will  takes  effect  after  his  death,  and  by  his  death  the  heir-looms, 
by  ancient  custom,  are  vested  in  the  heir,  and  the  law  prefers  the 
custom  before  the  devise."  And  Lord  Coke,  in  another  place, 
observes,  that  the  ancient  jewels  of  the  crown,  being  heir-looms, 
are  not  devisable  by  testament,  (i)  So  Lord  Macclesfield,  in 
but  are  Tipping  v.  Tipping,  (A)  said,  "  I  take  it,  bona  parct- 
byiheuk'  P'f^^rnalia  are  not  devisable  by  the  husband  from  the 
MsTfe-  wife,  any  more  than  heir-looms  from  the  heir."  (Z)  Yet, 
time.  during  his  life,  the  owner  may  sell  or  dispose  of  them,  as 

he  may  of  the  timber  of  the  estate,  (m) 

*  Besides  heir-looms,  properly  so  called,  there  are  other  instances 
Chattels  in  of  inanimate  personal  chattels,  which  the  law  gives  to 
ol  he^-*^  the  heir,  as  part  of  his  inheritance,  and  which  may  be 
looms:  considered  as  chattels  in  the  nature  of  heir-looms.  Thus, 
mento'  monuments,  coat-armor,  the  sword,  pennons,  and  other 
coat-  ensigns  of    honor,  set  up  in   memory  of  the  deceased, 

&c.  &c.  shall  go  to  the  heir  of  the  deceased,  as  heir-looms  in  the 
iKinorof  manner  of  an  inheritance ;  (n)  and  it  matters  not  that 
deceased:     ^^^^  ^^^  annexed  to  the  freehold,  albeit  that  is  in  the 

(rf)  Vol.  i.  p.  728.  (/)  See,  also,  to  the  same  eflfbct,  2  Bl. 

{e)  And  Blackstone,  in  an  earlier  part  Com.  429 ;  Com.  Dig.  Biens,  B. 

of  his  Commentaries,  vol.  ii.  p.  17,  saya,  (m)  2  Bl.  Com.  429.    So  the  king  may 

"  an  heir-loom  or  implement  of  furniture,  dispose  of  the  ancient  crown  jewels  by 

which  by  custom  descends  to  the  heir  to-  patent.    Lord  Hastings  v.  Sir  Archibald 

gether  with  a  house,  is  neither  land  nor  Douglas,  Cro.  Car.  344,  by  Berkeley  and 

tenement,  but  a  mere  movable."  Jones. 

(/)  2  Bl.  Com.  428.  (n)  Corven's  case,  12  Co.  105 ;  Co.  lit. 

(g)  Co.  Lit.  18  6.  18  b;    Frances  v.  Ley,   Cro.  Jac.  367; 

(h)  Co.  Lit.  185  b.  May  v.  Gilbert,  2  Bulstr.  151  ;  2  Bl.  Com. 

(t)  Co.  Lit.  18  6.  429 ;  Co.  Lit.  18  6.    See  Stubs  v.  Stabs, 

{k)  1  P.  Wms.  730.  1   H.  &  C.   857,  as  to  the  heir's  right 

[72S] 


CH.  II.  §  III.]  OF  HEIR-LOOMS.  793 
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parson,  (o)     But  the  property  of  the  Bhroiid  and  coffin  remains 
in  the  executors  or  other  person  who  was  at  the  charge  coffin  and 
of  the  funeral;  and  it  may  be  laid  to  be  theirs,  in  an  *^'°*^^- 
indictment  for  stealing  them,  (jt?) 

So,  though  a  testator  devise  all  his  jewels,  &c.  to  his  wife,  yetV 
his  garter  and  collar  of   S.   S.  shall  go  to  his  heir,  in   c^^iiary'     ' 
the  way  of  heir-looms,  (y)     So  where  land  is  held  by  gi\^  T 
the  tenure  of   cornage,  an  ancient  horn  may  go  along  aiusiem, 
with  the  inheritance,  as  an  heir-loom,  (f)  ^^'    __J 

In  the  case  of  Upton  v.  Lord  Ferrers,  («)  a  question  was  raised, 
whether  the  executor,  or  the  heir-at-law  of  a  peer  of  Journals  of 
parliament  having  succeeded  to  the  peerage,  was  en-^  of  lords: 
titled  to  the  Journals  of  the  house  of  lords,  which  are  delivered 
to  peers.  The  master  of  the  rolls  (Sir  R.  P.  Arden)  did  not 
determine  the  point ;  but  intimated  an  opinion  that  the  heir-at- 
law  was  entitled,  observing,  that  a  bishop  gives  a  receipt  *  for  the 
journals  of  his  see ;  and  upon  the  death  of  a  peer,  the  subsequent 
volumes  only  are  delivered  to  the  next  lord. 

Charters  or  deeds  relating  to  the  inheritance,  are  considered  so 
much  to  savor  of  the  realty,  that  the  law  for  some  pur-  charters 
poses  does  not  account  them  to  be  chattels  CO  but  pro-  f "?  ^^"^^^^ 

*  ^  ^  y  t  belonging 

vides   that  they  shall   follow  the   land   to  which  they   to  the  ia- 

herit&nce 

relate,  and  shall  vest  in  the  heir,  as  incident  to  the  es-  so  to  the'  ' 
tate,  to  the  exclusion  of  the  executor  or  admiuistr^-  nouo'the 
tor.  (w)  So  far  has  the  doctrine  of  charters  and  other  ®^«<^"**^f  • 
written  assurances  concerning  the  realty  not  being  chattels  been 
carried,  that  larceny  could  not  have  been  committed  of  them  at 
common  law,  the  taking  of  them  being  considered  (iui  of  other 
things  which  were  part  of  the  freehold)  merely  as  a  trespass  and 

to  a  grant  of  arms  from  the  Herald's  Col-  Seager  v.  Bowie,  1  Add.  541;  and  see 

lege.  Spooner  v.  Brewster,  .3  Bing.  136. 

(o)  Co.  Lit.  IS  6;  1  Gibs.  Cod.  544;  2  (q)  Earl    of    Northumberland's    case, 

Bi.  Com.  429.  Owen,  124. 

(p)  2  Russell  on  Crimes,  163.    If  the  (r)  Fnsey  v.  Pusey,  1  Vem.  273. 

ezecntor  lajs  a  gravestone  on  the  testa-  (b)  5  Yes.  801. 

tor  in  the  church,  and  sets  up  coat-armor,  (t)  By  a  grant  o/  omnia  bona  et  cataUa, 

and  the  vicar  or  parson  removes  them  or  charters  concerning  the  land  shall    not 

carries  them  away,  an  action  on  the  case  pass.    Perk.  s.  115  ;  Touchst.  97,  98. 

lies  for  either  the  executor  or  the  heir.  (a)  Godolph.  pt.  2,  c.  14,  s.  1  ;  Wentw. 

Godb.  200,  by  Coke;  i.  e.  {sernbU)  if  they  Off.  Ex.  153,  14th  cd.;  Lit.  6  a,  where 

were  originally  set  up  with  a  faculty.  Lord  Coke  caila  them  the  sinews  of  the 

land. 

[724] 


794      OF  THE  QUANTITY   OF   AN   EXECUTOR'S   ESTATE.      [PT.  H.  BK.  II. 

not  a  felony,  (a;)  The  very  box  or  chest  which  has  usually  been 
BO  of  the       employed  for  keeping  them  partakes  of  their  nature, 

which^the  •  *"^  S^^^  *^  ^^^  h®!^'  *^^  ^^^  ^  *^®  cxccutor ;  (y) 
are  kept:  and  of  that  also,  at  common  law,  no  larceny  could  have 
been  committed.  (2)  Some  writers  have  taken  a  difiEerence,  that 
the  executors  shall  have  the  chest  unless  it  be  shut  or  sealed,  (a} 
But  the  weight  of  authorities  seems  against  any  such  distinction, 
and  in  favor  of  the  heir's  general  right.  (5) 

But  this  rule  applies  to  those  deeds  and  writings  only  which 
relate  to  the  freehold  and  inheritance ;  for  such  as  regard  terms 
for  years,  goods,  chattels,  or  debts,  belong  to  the  executor  or  ad- 
ministrator. ((?) 

*  Personal  property  may  also  be  devised  or  limited  in  strict 
chattels  Settlement  to  one  for  life,  with  remainder  to  sons  and 
devise/as  daughters  in  tail,  so  as  to  be  transmissible  like  heir- 
heir-looms:  looms,  (d)  Thus  a  testator  may  devise  or  limit  in  strict 
settlement  and  estate  and  capital  mansion,  together  with  personal 
property,  as  the  plate,  pictures,  library,  furniture,  &c.  therein, 
such  plate,  &c.  to  be  enjoyed,  together  with  the  house  and  estate, 
unalienable  by  the  devisees  in  succession,  so  far  as  the  law  will 
allow.  But  the  chattels,  whether  trustees  be  interposed  or  not, 
will  be  the  absolute  property  of  the  first  person  seised  in  tail,  and 
on  his  death  devolve  on  his  executors  or  administrators ;  and  be 
conformable  to  all  the  other  rules  concerning  executory  devises,  so 
that  the  property  cannot  be  rendered  unalienable  longer  than 
^v^ves  in  being  and  twenty-one  years  afterwards,  (e) 

If  the  chattels,  therefore,  which  are  intended  to  go  as  heir- 
looms, are  merely  subject  to  the  same  limitations  as  the  real  estate 
limited  in  strict  settlement,  they  will  vest  absolutely  in  the  first 
tenant  in  tail,  though  he  should  die  within  an  hour  after  his  birth, 

(x)  2  Russell  on  Crimes,  141.  But  this  Bac.  Abr.  tit.  Exors.  H.  3.  If  the  writ- 
defect  of  the  common  law  has  been  rem-  ings  of  an  estate  are  pawned  or  pledj^ed 
edied  by  stat.  7  &  8  Geo.  4,  c.  29,  s.  23.  for  money,  they  are  considered  as  chattels 

iy)  Godolph.  pt.  2,  c.  14,  s.  I  ;  Wentw.  in  the  hands  of  the  creditor,  and  in  case 

Off.  Ex.  156,  14th  ed.;  Com.  Dig.  Biens,  of  his  decease,  they  will  go  to  his  personal 

B.  representatives  as  the  party  entitled  to  the 

(z)  2  Russell  on  Crimes,  142.  benefit  accruing  from  the  loan.    Toncbst. 

(a)  Swinb.  pt.  6,  s.  7,  pi.  5  ;  Touchst.  469. 
470;  1  Roll.  Abr.  915,  tit.  Exors.  U.  pi.  7.        {d)  Co.  Lit.  18  6,  note  (109),  by  Har- 

(6)  Godolph.  pt.  2,  c.  14,  s.  1;  Wentw.  grave. 
Off.  Ex.  156;  Law  Test.  381.  (e)  lb.;  Carr  c.  Lord  Errol,  14  Vei. 

(c)  Wentw.    Off.  Ex.   153,  14th  ed. ;  478. 
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and  will  go  to  his  personal  representative.  Hence,  as  the  real 
estate  in  that  event  passes  over  to  the  next  remainder-man,  a 
separation  betvreen  the  two  properties  ensues.  It  has  been  a  sub- 
ject of  much  discussion  whether  this  will  be  obviated  by  a  mere 
direction  that  the  chattels  shall  go  together  with  the  land,  "  for  so 
long  a  time  as  the  rules  of  law  and  equity  will  peripit."  But  the 
point,  it  should  seem,  must  now  be  considered  as  settled,  that  this 
must  be  treated  as  a  direct  and  not  as  an  executory  gift,  and  that, 
consequently,  the  absolute  interest  in  the  chattels  will  nevertheless 
vest  in  the  first  tenant  in  tail.  (/)  And  accordingly  in  the  case  of 
Rowland  v.  Morgan,  (^)  *  it  was  ruled  by  Sir  James  Wigram  V. 
C.  and  afterwards  Lord  Cottenham  C.  on  appeal,  that  a  direction 
annexed  to  a  bequest  of  chattels,  that  they  shall  go  as  heir-looms, 
although  accompanied  by  a  direction  to  the  executors  to  make  an 
inventory  of  them,  does  not  render  such  bequest  executory,  or  give 
to  a  court  of  equity  any  power  to  modify  the  legal  effect  of  the 
bequest.  In  order,  therefore,  to  prevent  the  separation,  it  is  usual, 
after  subjecting  the  chattels  to  the  same  limitations  as  the  free- 
hold which  they  are  to  accompany  as  heir-looms,  to  add  a  decla- 
ration, that  they  shall  not  vest  absolutely  in  the  tenant  in  tail  by 
purchase  until  twenty-one,  or  death  under  that  age,  leaving  issue 
inheritable  under  the  entail.  (A) 

Lord  Eldon,  in  Clarke  v.  Lord  Ormonde,  (i)  said  that  heir- 
looms are  a  kind  of  property  that  are  rather  favorites  Executors 
of  the  court ;  and  that,  although  no  testator  can  in  any   ^^^^  ^^^ 

{/)  Foley  V,  Bnrncll,   1   Bro.   C.   C.  limitations,  does  not  apply  to  the  case  of 

274  ;  Vaughan  v.  Burslem,  3  Bro.  C.  C.  family  jewels. 

101 ;  Duke  of  Newcastle  v.  Lincoln,  12  {g)  6  Hare.  463  ;  2  Phill.  Ch.  Ca.  764. 

Yes.  218  (overruling  Lord  Hardwicke's  See,  also,  Holmesdale  p.  West,  L.  R.  3  Eq. 

decisions  in  Gower  b.  (Jrosvenor,  Bam.  Ca.  474. 

Ch.  Ca.  54;  S.  C.  5  Madd.  337,  and  in  (A)  See  Pow.  Der.  hy  Jarman,  vol.  I. 

Trafford  ».  Trafford,  3  Atk.  347).    See,  716,  730,  732;  vol.  ii.  642;  2  Jarman  on 

further.  Lord  Scarsdale  v.  Curzon,  iJohn.  Wills,  548,  3d  ed. ;  Boydell  w.  Golightly, 

&  H.  40  ;  Doncaster  v,  Doncaster,  3  Kay  14  Sim.  346,  per  Shadwell  V.  C.  See,  also, 

&  J.  26;  Hogg  r.  Jones,  32  Beav.  45;  Potts  r.  Potts,  1  H.  L.  Cas.  671,  for  an 

Holmesdale  v.   West,  L.  R.  3  Eq.   Ca.  example  of  a  limitation  of  chattels  under 

474 ;  Christie  v.  Gosling,  L.  R.  1   H.  L.  which  they  do  not  vest  in  the  tenant  in 

279  ;  Harrington  v.  Harrington,  L.  R.  3  tail  on  his  birth.     See,  further,  the  obser- 

Ch.  App.  564  ;  HoUoway  v.  Webber,  L.  R.  vations  of  Wood  V.  C.  on  this  case  in  his 

6  Eq.  Ca.  523 ;  Shelley  v.  Shelley,  L.  R.  6  judgment  in  Lord   Scarsdale  v.  Curton 

Eq.  Ca.  540.    In  this  case  it  was  held  by  {ubi  siqyra),  where  all  the  previous  cases 

Wood  y.  C.  that  the  objection,  if  any,  to  are  fully  and  most  ably  reviewed, 

limiting  personal    estate    as    heir-looms,  (t)  1  Jacob,  114,  115. 
where  there  is  no  real  estate  to  guide  the 
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It  will  perhaps  be  convenient  to  consider  in  the  first  place, 
—^  ^ .        what  is  such  an  annexation  to  the  freehold  as  will  brins; 

What  IS  an  ,      .  ^ 

annexation   a  chattel  withm  the  general  rule ;  and  then  to  proceed  to 
to  the  free-  inquire,  in  what  cases  the  rule  is  relaxed  with  respect 
^   '  to  an  executor  or  administrator.     In  order  to  constitute 

such  an  annexation  it  is  necessary  that  the  article  should  be  let 
into  or  united  to  the  land,  or  to  substances  previously  connected 
therewith.  It  is  not  enough  that  it  had  been  laid  upon  the  land, 
and  brought  into  contact  with  it.  The  rule  requires  something 
more  than  mere  juxta-position ;  as,  that  the  soil  shall  have  been 
displaced  for  the  purpose  of  receiving  the  article,  or  that  the  chat- 
tel should  be  cemented,  or  otherwise  fastened  to  some  fabric  pre- 
viously attached  to  the  ground.  (9)  As  an  illustration  may  be 
mentioned  the  case  of  Culling  *t;.  TuflEnall  (r)  before  Treby  C. 
J.  at  nisi  prius,  where  it  was  holden  that  the  tenant,  who  had 
erected  a  barn  upon  the  premises,  and  put  it  upon  pattens  and 
blocks  of  timber  lying  upon  the  grq^^nd,  but  had  not  fixed  it  in  or 
to  the  groun  ,  might  take  it  away  at  the  end  of  his  term,  (b)  On 
the  other  hand,  where  the  tenant  had  erected  a  veranda,  the  lower 
part  of  which  was  attached  to  posts  which  were  fixed  in  the  ground, 
Abbot  J.  held  that  the  tenant  could  not  remove  any  part  of  it.  (t) 

'thereof,  agreeably  to  the  principles  of  the  o.  Griffiths,  35  Barb.  58 ;  Cook  v.  Cham- 
common  law,  become  a  part  of  the  realty,  plain  Trana.  Co.  1  Denio,  91 ;  Walker  v. 
and  pass  with  it  by  deed  or  descent  Le-  Sherman,  20  Wend.  636 ;  Brennan  b. 
land  V.  Gassett,  17  Vt.403;  Schemmer  v.  Whittaker,  15  Ohio  St.  446;  Swift  v. 
North,  32  Misson.  206.]  Thompson,  9  Conn.  63 ;  Gale  p.  Ward, 

(q)  Treatise  on  Fixtures,  p.  2 ;  Wilde  14  Mass.  352.] 
r.  Waters,  16  C.  B.  637  ;  [1  Chitty  Contr.        (r)  Ball.  N.  P.  34. 
(llth  Am.  ed.)490;  Bigelow  J.  in  Wallv.        (s)  In  Bailer,  it  is  said  to  have  been 

Hinds,  4  Gray,  271.    But  actual  attach-  holden  that  he  might  do  so  by  the  cns- 

ment  or  fastening  to  the  land  is  not  neces-  torn  of  the  country ;  bat  Lord  Ellenbor- 

sary  to  make  a  chattel  a  fixture.    Snede-  ongh,  in  adverting  to  the  case  (in  Elwei 

ker  V.  Warring,  12  K  Y.  170;  Bainway  v.  Maw,  3  East,  55),  observes  that  the 

V.  Cobb,  99  Mass.  457.    A  cistern  which  tenant  might  have  done  so  without  any 

was  made  of  wood,  lined  with  lead,  and  custom ;  for  the  terms  of  the  statement 

rested  on  the  floor  of  the  attic ;  and  was  exclude  the  things  from  being  con&idered 

filled  with  water  by  means  of  a  supply  as  fixtures. 

pipe,  which  passed  from  the  city  aqueduct  (<)  Penry  v.  Brown,  2  Stark.  N.  P.  C. 
into  the  cellar  of  the  building,  and  up  403.  In  this  case  the  tenant  had  cove- 
through  the  floors  to  the  'cistern,  was  held  nanted  to  repair  and  keep  in  repair  the 
to  be  a  fixture.  Wall  v.  Hinds,  4  Gray,  premises,  and  all  the  erections,  buildings, 
256.  It  is  the  permanent  and  settled  an*  and  improvements,  which  might  be  erected 
nexation,  and  not  the  manner  of  fasten-  thereon  daring  the  terms  and  yield  np  the 
ing,  that  determines  when  personal  prop-  same  in  good  and  sufiicient  repair.  [Kin- 
erty  becomes  part  of  the  realty.    Laflin  sell  v.  Billings,  35  Iowa,  154,  case  of  a 
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In  the  case  of  R.  v.  Londonthorpe,  (?^)  where  a  tenant  had  built 
on  part  of  the  land  a  post  windmill  condtructed  upon  cross  traces, 
laid  upon  brick  pillars,  but  not  attached  or  affixed  thereto ;  the 
court  held  that  the  windmill  was  a  mere  chattel,  and  not  to  be 
considered  as  connected  with  the  land,  (x)  And  generally,  where 
the  buildings  are  *  not  let  into  the  soil,  but  merely  rest  upon 
blocks  or  pattens,  they  continue  mere  chattels.  (^)  It  is  obvious, 
that  in  similar  cases,  where  it  is  a  conclusion  of  fact  that  the  con- 
nection with  the  soil  does  not  amount  to  an  actual  annexation,  the 
property  continues  in  every  respect  a  mere  chattel,  and  will  pass 
i\s  such  to  the  executors  and  administrators,  (y^) 

Moreover,  the  object  and  purpose  of  the  annexation  must  be  re- 
garded. (y2)  For  if  a  chattel  be  fixed  to  a  building,  merely  for 
the  more  complete  enjoyment  and  use  of  it  as  a  chattel^  it  still,  it 
should  seem,  remains  a  chattel,  notwithstanding  it  is  annexed  to 
the  freehold ;  and  is  never  a  part  of  it,  any  more  than  a  carpet 
which  is  attached  to  the  floor  by  nails  for  the  purpose  of  keeping 
it  stretched  out.     And  on  this  principle  it  was  held  that  cotton 

Baw-mill,  built  in  a  permanent  manner  and  4  Ad.  &  El.  884,  it  was  held  that  a  tenant 
attached  to  the  soil;  held  part  of  the  was  entitled,  at  the  expiration  of  his 
realty.]  term,  to  remove  a  bam  which  he  had 
(u)  6  T.  H.  377.  erected  on  a  foundation  of  brick  and 
(x)  So  in  R.  V.  Otiey,  Suffolk,  1  B.  &  stone,  the  foundation  being  let  into  the 
Ad.  161,  a  pauper  rented  a  windmill,  and  ground,  but  the  bam  resting  upon  it  by 
a  brick-built  cottage  and  garden,  at  the  its  weight  alone ;  and  that  he  might  main- 
rent  of  £30  per  annum  for  six  years,  and  tain  trover  for  such  a  bam.  See,  also, 
during  that  time  held  and  occupied  the  Wiltshear  v.  Cottrell,  1  El.  &  Bl.  674. 
same,  and  actually  paid  that  rent,  and  (y)  Nayler  v.  Collinge,  1  Taunt.  21. 
was  rated  to  and  paid  the  rates  for  the  (yi)  [See  Park  v.  Baker,  7  Allen,  78 ;  * 
relief  of  the  poor.  The  cottage  and  gar-  Woodman  v.  Pease,  17  N.  H.  282.] 
den,  with  the  mill,  were  together  of  more  (y^)  [See  Bain  way  v.  Cobb,  99  Mass. 
than  the  annual  value  of  £10,  but  exclu-  458.  Personal  property  attached  to  land 
sive  of  the  mill  they  were  not  of  that  will  be  regarded  as  fixtures,  where  such 
annual  value.  The  mill  was  of  wood,  and  is  the  manifest  intention  of  the  parties, 
had  a  foundation  of  brick ;  but  the  wood-  Potts  v.  New  Jersey  Arms  &c.  Co.  14  N. 
work  was  not  inserted  in  the  brick  founda-  J.  (Law)  395 ;  Hill  v.  Wcntworth,  28  Vt 
tion,  but  rested  upon  it  by  its  own  weight  428 ;  Ford  v.  Cobb,  20  N.  T.  344 ;  Wall 
alone.  Ko  part  of  the  machinery  of  the  i;.  Hinds,  4  Gray,  256,  271 ;  Bliss  v.  Whit- 
mill  touched  the  ground  or  any  part  of  ney,  9  Allen,  114,  115  ;  Perkins  r.  Swank, 
the  foundation.  It  was  held  that  the  43  Miss.  349,  362 ;  Parsons  v.  Copeland, 
windmill,  not  being  affixed  to  the  freehold,  38  Maine,  537,  546 ;  Capen  v.  Peckham, 
nor  to  anything  connected  with  it,  was  35  Conn.  88 ;  Teaff  v,  Hewitt,  1  Ohio  St. 
not  parcel  of  a  tenement,  and,  conse-  511 ;  Strickland  r.  Parker,  54  Maine,  266; 
quently,  that  the  pauper  gained  no  settle-  Snedeker  v.  Warring,  2  Kernan,  170.] 
ment    Again  in  Wansbrough  v.  Maton, 
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spinning  machines,  screwed  into  and  fixed  firmly  to  the  floor,  were 
chattels  and  distrainable  for  rent,  (z) 

But  there  may  be  a  sort  of  constructive  annexation  of  a  chattel 
construe-      not  actually  affixed  to  the  freehold  ;  as  if  a  man  has  a 

tive  annex-  "^ 

ation.  mill,  and  the  miller  takes  the  stone  out  of  the  mill,  to 

the  intent  to  pick  it,  to  grind  the  better ;  although  it  is  actually 
severed  from  the  mill,  yet  it  remains  parcel  of  the  mill,  and  will 
go  to  the  heir.  The  same  law  of  keys,  and  (in  some  sort)  of 
doors,  windows,  rings,  &c.  which,  although  they  are  distinct 
things,  shall  go  with  the  inheritance  of  the   house,  (a)     So  the 

{z)  Ilellawell  v.  Eastwood,  6  Ex.  295 ;  469 ;  Parsons  v.  Copeland,  38  Maine,  537 ; 
10  Ex.  508,  520;  Longbottom  v.  Berry,  Bratton  v,  Clawson,  2  Strobh.  478;  Eng- 
L.  B.  5  Q.  B.  123;  Turner  v.  Cameron,  lish  v.  Foote,  8  Sm.  &  M.  444;  Rice  o. 
L.  R.  5  Q.  B.  306  ;  [Cresson  v.  Stout,  17  Adams,  4  Harring.  332  ;  Degraffenried  v, 
John.  116 ;  Tobias  v.  Francis,  3  Vt.  425 ;  Scruggs,  4  Humph.  431 ;  Murdock  r.  Uar- 
Swifl  V.  Thompson,  9  Conn.  63 ;  Gale  v.  ris,  20  Barb.  407 ;  Preston  t^.  Briggs,  16 
Ward,  14  Mass.  352  ;  Walker  v.  Sherman,  Vt.  124;  Miller  v.  Plumb,  6  Cowen,  665; 
20  Wend.  636 ;  Taife  v.  Warwick,  3  Trull  v.  Fuller,  28  Maine,  545  ;  Corliss  v. 
Blackf.  113;  Hill  v.  Wcntworth,  28  Vt.  McLagin,  29  Maine,  115;  Union  Bank  p. 
428;  Fullam  t\  Stearns,  30  Vt.  443 ;  Mor-  Emerson,  15  Mass.  159;  Despatch  Line 
gan  V.  Arthurs,  3  Watts,  140 ;  Lemar  v.  of  Packets  v.  Bellamy  Mannf.  Co.  12  N. 
Miles,  4  Watts,  330 ;  Despatch  Line  of  H.  205 ;  Richardson  v.  Copcland,  6  Graj, 
Packets  v.  Bellamy  Manuf.  Co.  12  N.  H.  536;  Winslow  v.  Merchants  Ins.  Co.  4 
234;  Murdock  v,  Gifford,  18  N.  Y.  28;  Met.  306;  Butler  v.  Page,  7  Met  40.  In 
Bartlctt  V.  Wood,  32  Vt.  372 ;  Childress  Pennsylvania,  all  machinery  necessary  to 
V.  Wright,  2  Coldw.  (Tenn.)  350  ;  Voor-  constitute  a  manufactory  passes  with  the 
hies  I'.  McGinnis,  46  Barb.  372 ;  Wade  v,  land  on  which  it  stands.  The  criterion, 
Johnson,  25  Geo.  331  ;  Strickland  v.  Par-  whether  fixture  or  not,  is  not  the  perma- 
kcr,  54  Maine,  263 ;  McLaughlin  v,  Nash,  ncnt  fastening  to  the  freehold.  Harlan  v. 
14  Allen,  136  ;  Lacey  v.  Giboncy,  36  Mis-  Harlan,  15  Penn.  St.  513 ;  Heaton  i?.  Find- 
sou.  320;  Sturgis  v,  Warren,  11  Vt.  433.  lay,  12  Penn.  St.  304;  Pyle  r.  Pennock, 
In  the  United  States,  generally,  perma-  2  Watts  &  S.  390 ;  Voorhis  v.  Freeman,  3 
nent  machinery,  such  as  the  main  wheel  Watts  &  S.  116 ;  Roberts  v.  Danphin  De- 
and  its  gearing,  an  engine  attached  to  a  posit  Bank,  19  Penn.  St.  71.  As  to  New 
building,  a  cotton  gin  fi.xed  to  its  place,  York,  &c  ante,  728,  note  (q).]  But  see 
will  vest  in  the  grantee  or  mortgagee  of  the  observations  of  Wood  V.  C.  in  Mather 
the  real  estate  to  which  they  belong.  It  v.  Frazcr,  2  Kay  &  J.  549  «f  seq.;  [Black- 
is  not  necessary  that  the  machinery  shall  burn  J.  in  Holland  t7.  Hodgson,  L.  R.  7 
at  the  time  of  sale  be  actually  a6lxed  to  C.  P.  328.]  See,  also,  Davis  v.  Jones,  2 
the  realty  in  order  to  pass  with  it.  This  B.  &  A.  165;  Waterfall  v,  Penistone,  6 
kind  of  machinery  may  pass  with  a  sale  £1.  &  Bl.  876  ;  Walmsley  v.  Milne,  7  C.B. 
of  the  realty  although  for  a  particular  N.  S.  115.  See,  also,  Ex  parte  Astbuiy, 
purpose,  at  the  time,  temporarily  detached.  L.  R.  4  Ch.  App.  630;  Cllmie  v.  Wood, 
Voorhis  v.  Freeman,  2  Watts  &  S.  116 ;  L.  R.  4  Ex.  328. 

Powell  V.  Monson  &  Brimfleld  Manuf.  Co.        {a)  Liford's  case,  1 1  Co.  50  6  ;  Place  v. 

3  Mason,  459;    Farrar  t;.  Stackpole,  6  Fagg,  4  Man.  &  Ryl.  277;  Walmsley  o. 

Greenl.  154;  Baker  v.  Davis,  19  N.  H.  Milne,  7   C.  B.  N.   S.   138,  per   Crow- 

325;    Sparks  v.   State  Bank,   7  Blackf.  derJ. 
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sails  of  a  windmill  are  parcel  of  the  freehold,  and  shall  go  to  the 
heir,  and  not  to  the  executor.  (6) 

*  It  has  been  laid  down  that  dung  in  a  heap  is  a  chattel,  and 

goes  to  the  executors,  (6^)  but  if  it  lies  scattered  upon  the  ground, 
so  that  it  cannot  well  be  gathered  without  gathering  part  of  the 
soil  with  it,  then  it  is  parcel  of  the  freehold,  (js) 

The  second  branch  of  the  inquiry  respecting  fixtures  remains 
to  be  investigated,  viz,  when  chattels  personal  have  been  affixed  to 

(h)  R.  V,  Crosse,  1  Sid.  207,  by  Clench  Higgon  i;.  Mortimer,  5  C.  &  P.  616.  [Mar 
and  Fenner  JJ.  [A  fence  inclosing  a  nare  taken  from  the  barn-yard  of  a  home- 
field,  of  whatever  constraction  and  mate-  stead,  and  piled  upon  the  land,  though  not 
rial,  whether  having  posts  inserted  in  the  broken  up,  nor  rotten,  nor  in  a  fit  state 
ground  or  not,  is  a  part  of  the  freehold,  for  incorporation  with  the  soil,  is- part  of 
Smith  V.  Carroll,  4  Greene  (Iowa),  146;  the  realty,  and  does  not  go  to  the  admin- 
Boon  r.  Orr,  4  Greene  (Iowa),  304 ;  Glid-  istrator  of  the  owner.  Fny  v,  Muzzey,  13 
den  r.  Bennett,  43  N.  H.  306 ;  Wentz  v.  Gray,  53 ;  Plumer  v.  Plumer,  30  N.  H. 
Fincher,  12  Ircd.  (Law)  297  ;  Mitchell  r.  558,  568 ;  Conner  v.  Coffin,  22  N.  H.  538; 
Biliingsley,  17  Ala.  391.  Fencing  mate-  Sawyer  t^.  Twiss,  29  N.  H.  345.  Manure 
rials,  which  have  been  used  as  a  part  of  scattered  about  the  barn-yard i  or  spread 
the  fence  accidentally  or  temporarily  de-  upon  the  land,  will  pass  by  a  conveyance 
tachcd  from  it,  without  any  intent  of  the  of  the  land,  unless  there  is  a  reservation  of 
owner  to  divert  them  permanently  from  it  in  the  deed.  Parsons  v.  Camp,  1 1  Conn, 
that  use,  do  not  cease  to  be  a  part  of  the  525  ;  Goodrich  v,  Jones,  2  Hill  (N.  Y.) 
freehold.  Goodrich  v.  Jones,  2  Hill  (N.  142;  Middlebrook  v.  Cowen,  15  Wend. 
Y.),  142.  The  same  principle  was  applied  169;  Kittredge  v.  Woods.  3  N.  H.  503; 
to  a  case  of  hop-poles,  which  had  been  Stone  v.  Proctor,  1  Chipman,  108;  Strong 
taken  up  and  laid  in  heaps  for  preser-  v.  Boyle,  110  Mass.  92.  But  the  rule  does 
vaiion  through  the  winter,  in  Bishop  v.  not  apply  to  manure  made  in  a  livery  sta- 
Bishop,  II  N.  Y.  123,  and  see,  also,  Shaw  ble,  or  in  any  manner  not  connected  with 
C.  J.  in  Winslow  v.  Merchants  Ins.  Co.  4  agriculture,  or  in  a  coarse  of  husbandry. 
Met.  314 ;  Wadleigh  i;.  Janvrin,  41  N.  H.  Daniels  t;.  Pond,  21  Pick.  367 ;  Needham 
503 ;  Quinby  v.  Manhattan  Cloth  &  Pa-  o.  Allison,  24  N.  H.  355 ;  Plumer  v.  Plumer, 
per  Co.  9  C.  E.  Green,  260.  Bat  rails  in  30  N.  H.  569 ;  Lassell  v.  Reed,  6  Greenl. 
stacks  are  personal  property  and  the  title  222;  Smithwick  v.  Ellison,  2  Ired.  326; 
to  them  vests  in  the  executor  or  adminis-  Hill  v.  De  Rochemonr,  48  N.  H.  87,  90 ; 
trator.  Clark  t;.  Bumside,  15  111.  62;  Corey  r.  Bishop,  48  N.  H.  148;  Perry  v. 
Robertson  v.  Phillips,  3  Iowa,  220.  See  Carr,  44  N.  H.  120.  See  1  Chitty  Contr. 
Johnson  v.  Mehafiey,  43  Penn.  St.  308.  (Ilth  Am.  ed.)  509,  note  (o).  And,  there- 
So  hewed  timber,  posts,  and  sawed  logs,  fore,  manure  from  a  hotel  stable,  which 
luring  loosely  upon  the  land,  though  orig-  was  included  in  the  inventory  of  an  ad- 
iaally  intended  to  be  put  into  a  building  ministrator,  and  agreed  to  be  personal  es- 
npon  the  land,  are  not  fixtures.  Cook  v.  tate,  must  be  accounted  for  by  the  admin- 
Whiting,  16  111.  430.]  istrator;  and  it  is  no  sufficient  account  for 

(lA)  [But  see  Plumer  9.  Plumer,  SON.  H.  the  administrator  to  say  that  he  has  ez- 

558,  568  ;  Conner  v.  Coffin,  22  N.  H.  538 ;  pended  this  manure  upon  the  real  estate 

Sawyer  r.  Twiss,  26  N.  H.  345 ;  Lassell  v,  which  was  afterwards  sold  for  the  payment 

Reed,  6  Greenl.  222.]  of  debts ;  an  administrator  has  no  righfc 

(c)  Yeanrorth  0.  Pierce,  Aleyn,  32  ;  S.  thus  to  expend  the  personal  property  of  his 

C.  nomine  Carver  9.  Pierce,  Sty.  66.   See  Intestate.    Fay  v.  Muzsey,  13  Gray,  53.] 
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the  freehold,  and  have  thus  lost  their  chattel  character,  under 
In  what  what  circumstances  the  executor  or  administrator  of 
ecutore^are  *^®  person  who  affixed  them  is  entitled  to  sever  them, 
*°y  ^*^fi  *°  ^^^  ^^  reduce  them  again  to  a  state  of  personalty,  so  as 
tures :  to  form  part  of  the  estate  of  the  personal  representative. 
1.  The  subject  will  first  be  considered  as  between  the  executor 
1.  Riffhtof  ^^  administrator,  and  the  heir  of  tenant  in  fee.  In  this 
the  exectt-    csioe   the  old  rule  of  law  above  mentioned,  "  quicquid 

tor  of  ten-  ^  ,  ,  .  - 

ant  in  fee  'plantotur  8olOy  %olo  cedit^^^  still  obtains  with  some  rigor 
aa  against  in  favor  of  the  inheritance,  and  against  the  right  to  dis- 
*  ®"^'  annex  therefrom,  and  consider  as  a  personal  chattel, 
anything  which  has  been  affixed  thereto,  (c^)  whereas,  in  the  case 
as  between  the  executors  of  tenant  for  life  or  in  tail,  and  the 
remainder-iftan  or  reversioner,  the  right  to  the  fixtures  is  consid- 
ered more  favorably  for  the  executors  ;  and  in  the  case  as  between 
landlord  and  tenant  (which,  although  foreign  to  this  treatise,  it 
will  be  necessary  in  some  measure  to  contemplate),  still  greater 
latitude  and  indulgence  has  been  allowed  in  favor  of  the  ten- 
ant. (<i)  It  must,  therefore,  carefully  be  observed,  that  an  in- 
stance of  the  right  allowed  to  a  tenant  as  against  his  landlord, 
is  no  authority  for  its  allowance  to  an  executor  as  against  the  heir, 
or  the  remainder-man  or  reversioner ;  nor  does  it  follow,  that  be- 
cause the  executor  of  tenant  for  life  or  in  tail  is  entitled  *to 
certain  fixtures,  that  the  executor  of  tenant  in  fee  will  also  be 
entitled. 

The  rule  as  anciently  established,  between  the  executor  and 
Old  rale  heir  of  tenant  in  fee  seems  to  have  had  no  exceptions ; 
{^6^x600-  whatever  was  affixed  to  the  freehold  descended  to  the 
hcirof^ten-  ^®^^  ^  parcel  of  the  inheritance.  "The  law  is  the 
ant  in  fee.  same,"  says  Godolphin,  (e)  "  concerning  all  things  fast- 
ened  to  the  freehold^  or  to  the  ground  by  mortar  or  stone,  as 
tables,  dormants,  leads,  mangers,  millstones,  anvils,  doors,  keys, 
glass  windows,  and  the  like ;  for  none  of  these  be  chattels,  but 
parcels  of  the  freehold,  and,  therefore,  belonging  to  the  heir,  not 
the  executor."     So  it  is  said  in  the  Touchstone,  (/)  **  the  inci- 

(c^)  [2  Kent,  345  ;  Tattle  v.  Robinson,  Eenjon's  jadgment  in  Pen  ton  o.  Robtit^  8 

83  N.  H.  119,  120 ;  Guthrie  v.  Jones,  108  East,  90, 91. 

Mass.  191,  196.]  (e)  Pt.  2,  c  14,  s.  1. 

{d)  Elwes  V.  Maw,  3  East,  51,  in  Lord  ^  (/)  P.  470. 
Ellenborough's  judgment.  See,  also.  Lord 
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dents  of  a  house,  as  glass  windows  annexed  with  nails  or  other- 
wise to  the  windows,  the  wainscot  fixed  by  nails,  screws,  or  irons 
put  through  the  posts  or  walls,  tables,  dormants,  furnaces  of  lead 
and  brass,  and  vats  in  a  brew  and  dye-house  standing  and  fastened 
to  the  walls,  or  standing  in  or  fastened  to  the  ground  in  the  mid- 
dle of  the  house  (although  fastened  to  no  wall),  a  copper,  or  lead, 
fixed  to  the  house,  the  doors  within  and  without  that  are  banging 
and  serving  to  any  part  of  the  house,  shall  not  go  to  the  executor 
or  administrator  to  be  divided  and  sold  from  the  house."  So  it 
is  laid  down  in  Noy's  Maxims,  (^)  "  all  chattels  shall  go  to  the 
executors  as  vats  and  furnaces  fixed  in  a  brew-house  or  dye-house 
by  the  lessee ;  but  if  they  be  fixed  by  tenant  in  fee^  the  heir  shall 
have  them."  (A) 

But  in  modem  times  some  relaxations  of  the  rule  have   ob- 
tained; which  may  be  considered,  1st,  with  respect  to   R^axap 
fixtures  put  up  by  the  tenant  in  fee  for  the  purposes  of  *'**°8  ^^^ 
trade ;  and  2dly,  with  respect  to  fixtures  put  up  by  him   executor's 
for  ornament  or  domestic  convenience.     As  to  trade  fix-   against  the 
tures,  the  first  instance  of  departure  from  the  old  rigor  tnde  fix- 
was  in  the  *case  of   a  cider-mill,  before  C.  B.   Com-  ^^^^ 
yns,  at  the  assizes,  at  Worcester,  where,  upon  an  action  of  trover 
brought  by  the  executor  against  the  heir,  the  cider-mill,  though 
deep  in  the  ground,  and  certainly  affixed  to  the  freehold,  was  held 
to  be  personal  estate,  and  the  jury  were  directed  to  find  for  the 
executor,  (i)     This,  in  fact,  is  the  only  expressly  decided  case  in 
favor  of  the  right  of  the  executor  of  tenant  in  fee  to  trade  fix- 
tures ;  although  Lord  Hardwicke,  in  Lawton  v.  Lawton,  (A;)  allud- 
ing to  fire-engines  set  up  in  a  colliery,  said,  ^^  I  think,  even  between 
ancestor  and  heir,  it  would  be  very  hard  that  such  things  should 
go  in  every  instance  to  the  heir;"  and  Lord  EUenborough,  in  his 
judgment  in  Elwes  v.  Maw,  (I)  recognizes  the  principle  of  C.  B. 
Comyn's  decision.     Its  authority,  however,  has  lately  been  denied 
in  the  house  of  lords  in  Fisher  v.  Dixon ;  (m)  unless  on  the  sup- 

{g)  P.  51.  114,  and  bj  Lord  EUenborough  in  Elwes  v. 

(h)  See,  also,  Swinb.  pt  6,  s.  7,  pi.  5 ;  Maw,  3  East,  54.    [See  Crenshaw  v.  Cren- 

Wentw.  Off.  Ex.  149,  150,  151, 14th  ed. ;  shaw,  2  Hen.  &  Manf.  22.] 

Herlakenden's  ease,  4  Co.  64  a.  (^)  3  ^tk.  15. 

(t)  Ex  relatione  Wilbraham,  in  3  Atk.  (/)  3  East,  54. 

14,  Lawton  v,  Lawton.    The  decision  was  (m)  12  CI.  &  F.  312,  [Am.ed.  and  cases 

recognized  by  Lord  Hardwicke  in  that  case,  in  notes  (1 )  and  (2),]  325,  329,  331. 
and  in  Lord  Dudley  o.  Lord  Warde,  Ambl. 
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position  that  the  cider-mill  in  question  was  not  annexed  to  the 
freehold  (which  it  has  always  been  assumed  to  have  been  in  all 
the  previous  judicial  discussions  of  the  case).    The  case  of  Fisher 
V.  Dixon  has  also  negatived  the  doubt  suggested  by  the  dictum  of 
Lord  Hardwicke  above  cited.     For  it  was  there  held  by  the  house 
of  lords,  that  machinery  affixed  to  the  freehold  by  the  owner  in 
fee  of  certain  land  (purchased  by  himself),  consisting  of  steam- 
engines,  rails,  and  other  fixtures,  erected  and  used  by  him  in  the 
course  of  trade,  for  the  purpose  of  working  coal  and  iron  mines  in 
the  land,  went  to  his  heir  as  part  of  his  real  estate.     And  several 
learned  peers  laid  down  that  the  principle  on  which  a  departure 
has  been  made  from  the  old  rule  in  favor  of  trade  has  no  applica- 
tion to  a  case  between  the  heir  and  the  executor,  (n) 

*This  decision  is  in  accordance  with  that  of  Lawton  v.  Sal- 
mon, (o)  where  an  action  of  trover  was  brought  by  an  executor 
against  the  tenant  of  the  heir-at-law  of  the  testator,  to  recover 
certain  vessels  used  in  salt-works,  called  salt-pans.  The  testator, 
some  years  before  his  death,  placed  the  salt-pans  in  the  works ; 
they  were  made  of  hammered  iron  and  riveted  together ;  they 
were  brought  in  pieces,  and  might  again  be  removed  in  pieces ; 
they  were  not  joined  to  the  walls,  but  were  fixed  with  mortar  to 
a  brick  floor ;  there  were  furnaces  under  them ;  they  might  be 
removed  without  injuring  the  buildings,  though  the  salt-works 
would  be  of  no  value  without  them.  The  question  was,  whether 
the  executor  or  the  heir-at-law  was  entitled  to  them.  Lord  Mans- 
field, in  delivering  the  judgment  of  the  court,  after  observing  that 
the  strict  i;xLle  had  been  relaxed  between  landlord  and  tenant,  and 
between  tenant  for  life  and  remainder-man,  thus  proceeded: 
^^  But  I  cannot  find  that  between  heir  and  executor  there  has 
been  any  relaxation  of  this  sort,  except  in  the  case  of  the  cider- 
mill,  which  is  not  printed  at  lai^ge.  The  present  case  is  very 
strong.  The  salt-spring  is  a  valuable  inheritance,  but  no  profit 
arises  from  it,  unless  there  is  a  salt-work,  which  consists  of  a 
building,  &c.  for  the  purpose  of  containing  the  pans,  &c.  which 
are  fixed  to  the  ground.  The  inheritance  cannot  be  enjoyed 
without  them.  They  are  accessories  necessary  to  the  enjoyment 
and  use  of  the  principal.     The  owner  erected  them  for  the  benefit 

(n)  See  pott,  743 ;   Mather  v.  Fraaer,  S        (o)  1  H.  Bl.  259,  in  a  note  to  Fitsher- 
Kaj  &  J.  536 ;  Walmslej  p,  Milne»  7  C.  B.    beit  v.  Shaw. 
N.  S.  115. 
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of  the  inheritance ;  he  could  never  mean  to  give  them  to  the 
executor,  and  put  him  to  the  expense  of  taking  them  away,  with- 
out any  advantage  to  him,  who  could  only  have  the  old  materials, 
or  a  contribution  from  the  heir  in  lieu  of  them.  But  the  heir 
gains  81.  per  week  by  them.  On  the  reason  of  the  thing,  there- 
fore, and  the  intention  of  the  testator,  they  must  go  to  the 
heir.''  (o^ 

In  Trappes  v.  Harter,  (jo)  the  question  was,  whether  the  •ma- 
chinery, which  was  the  subject  of  the  action,  passed  to  the  mort- 
gagee under  a  mortgage  deed,  or  vested  in  the  assignees  under  a 
commission  of  bankruptcy.  The  bankrupts  had  carried  on  the 
business  of  calico  printers,  in  partnership,  at  Catterall,  near  Gars- 
tang,  in  tiie  county  of  Lancaster.  Many  years  ago,  the  lands  and 
buildings  in  question  were  purchased,  and  the  conveyance  was 
taken  to  one  of  the  partners ;  but  it  was  clear  that  the  estate  was 
treated  throughout  as  belonging  to  the  partnership.  The  ma- 
chinery was  erected  by  the  partners,  for  the  purpose  of  carrying 
on  the  partnership  trade.  It  consisted  principally  of  articles 
which  could  be  removed  without  the  slightest  injury  to  the  free- 
hold. They  were  fixed  by  bolts  and  screws,  so  that  they  could  be 
drawn  off  without  any  damage  to  the  building.  All  the  rest  of 
the  machinery  was  so  fixed  that  it  was  capable  of  being  removed ; 
and  it  was  actually  removed  without  any  material  injury  either  to 
itself  or  to  the  freehold.  In  taking  the  account  of  stock,  the  land 
and  buildings  were  always  placed  under  one  head,  and  the  ma- 
chinery under  another.  In  the  part  of  the  country  where  these 
premises  were  situated,  it  appeared  that  machinery  of  this  descrip- 
tion was  constantly  bought  and  sold  distinctly  from  the  freehold. 
It  was  held  by  the  barons  of  the  exchequer,  that,  looking  at  the 
particular  terms  of  the  mortgage  deed  (which  it  is  unnecessary  to 
state  with  reference  to  the  present  inquiry),  the  machinery  in 
question  did  not  pass  by  it ;  but  that  it  formed  part  of  the  part- 
nership estate,  and  passed  to  the  assignees  as  such.  And  Lord 
Lyndhurst  C.  B.  in  delivering  the  judgment  of  the  court,  observed 
that  it  was  clear,  as  between  landlord  and  tenant,  it  might  be  re- 
moved by  the  tenant,  if  put  there  by  him ;  as  between  heir  and 

(oi)  [Fowler  J.  in  Tuttle  v,  Robinson,        (p)  2  Cr.  &  M.  153 ;    S.  C.  3  Tjrwh. 
33  N.  H.  104,  120  ;   Parker  C.  J.  in  De»-    603  ;  [Cook  v,  Chwnplain  T.  Co.  1  Dcnio, 
patch  Line  of  Packets  v.  Bellamy  Mannf.    92.] 
Co.  12  N.  H.  232 ;  Kittredge  v.  Woods,  3 
N.  II.  5i  4.1 
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executor,  it  would  have  passed  to  the  executor.  His  lordship  pro- 
ceeded to  observe,  that  applying  the  authorities  of  Lawton  v. 
Lawton  and  Lawton  v.  Salmon,  to  the  present  case,  the  court 
thought  that  this  machinery,  erected  for  the  purposes  of  trade,  in 
a  neighborhood  where  machinery  of  such  description  was  com- 
monly removed,  and  which  was  capable  *  of  removal  without  in- 
jury to  the  freehold,  was  not  to  be  considered  as  belonging  to  the 
inheritance,  but  as  part  of  the  personal  estate,  (g) 

It  seems  to  have  been  held,  that  the  custom  of  the  country  may 
extend  the  rights  of  the  executor  beyond  the  rules  above  stated. 
In  Viner's  Abridgment,  (r)  it  is  said,  "  A  granary  built  on  pil- 
lars in  Hampshire  is  a  chattel,  and  goes  to  the  executors,  and  may 
be  recovered  in  ti'over.  This  shall  be  understood  according  to  the 
custom  of  the  country.  Coram  Eyre  C.  B.  summer  assizes,  1724, 
apud  Winchester." 

As  to  the  right  of  the  executor  of  tenant  in  fee  to  fixtures  set 
ReUxaUon    up  for  ornament  or  domestic  convenience,  the  first  in- 

witb  r6~ 

spect  to  ^  f ringement  of  the  strict  rule  in  favor  of  the  heir,  with 

right,  as  respect  to  fixtures  of  this  sort,  appears  to  be  in  Squire 

SImo  fix!  V.  Mayer,  Trin.  term,  1701,  where  it  was  held  by  Lord 

uplorC^  Keeper  Wright,  that  a  furnace,  (r^)  though  fixed  to  the 

namentor  freehold  and   purchased   with  the  house,  and  also  the 

conven-  * 

ience:  hangings  nailed  to  the  walls,  should  go  to  the  executor 

furnace:  and  not  to  the  heir ;  and  so  determined,  says  the  report, 
luinginga:     contrary  to  Herlakenden's  case.  («) 

(q)  It  should  seem,  however,  that  the  position  claase,  but  because  they  were  the 

above  case  was  certainly  not  at  all  in-  property  of  the  bankrupts.     5  Do  G.,  M. 

tended  to  interfere  with  the  principle  estab-  &  G.  412. 

lished  by  Baker  u.  Horn,  9  East,  215,  viz,  (r)  Tit.  Executors,  U.  74.     See,  also, 

that  fixtures  affixed  to  the  freehold  are  Davis  v.  Jones,  2  B.  &  A.  165. 

not  "goods  and  chattels,  in  the  order  and  (ri)  [But  sec  Main  r.  Schwarzwaeldor, 

disposition  of  the  bankrupt,"  so  as  to  pass  4  E.  D.  Smith,  273,  in  which  it  was  held 

to  his  assignees,  under  the  bankrupt  laws,  that  a  furnace,  so  placed  in  a  house  that 

The  point  decided  in  Baker  v.  Horn  has  it  cannot  be  removed  without  injury  to  the 

been  settled  to  be  good  law  by  numerous  house,  is  a  fixture.    It  has,  however,  been 

subsequent  cases.     See  Clark  v.  Crown-  decided  that  stills  set  up  in  furnaces  in  the 

shaw,  3  B.  &  Ad.  804 ;   Combs  v.  Bean-  usual  manner  for  making  whiskey,  are  not 

mont,  5  B.  &  Ad.  72 ;   Boydell  v,  M'Mi-  fixtures,  but  personal  property.    Burk  ». 

chael,  1  Cr.,  M.  &  R.  177  ;  S.  C.  3  Tyrwh.  Baxter,  3  Misson.  207 ;   Moore  v.  Smith, 

974 ;  Rufibrd  v.  Bishop,  5  Buss.  346 ;  Hub-  24  111.  513 ;  Terry  v.  Bobbins,  5  Sm.  &  M. 

bard  v.  Bagshaw,  4  Sim.  326;   Ex  parte  291.] 

Barclay,  5  De  G.,  M.  &  G.  403.    In  Trap-  (s)  2  Eq.  Cas.  Abr.  430 ;  S.  C.  2  Freem. 

pes  V.  Harter,  the  fixtures  belong  to  the  249;  [Weston  v.  Weston,  102  Mass.  514. 

assignees,  not  under  the  order  and  dis-  A  personal  chattel  becomes  a  fixture  so  aa 
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The  next  case  on  the  subject  was  Cave  v.  Cave,  (f)  decided  by 
the  same  judge,  in  Trin.  term,  1705.     The  lord  keeper  pictures: 
*  was   there  of   opinion,  that   "  although    pictures  and   pi^^. 
glasses,  generally  speaking,  are  part  of  the  personal  es-   e**M«>= 
tate,  yet,  if  put  up  instead  of  wainscot,  or  where  otherwise  wain- 
scot would  liave  been  put,  they  shall  go  to  the  heir.     The  house 
ought  not  to  come  to  the  heir  maimed  and  disfigured  ;   Herlaken- 
den's  case;   wainscot  put  up  with  screws  shall  remain  with  the 
freehold,  (u) 

But  in  Beck  v.  Rebow,  (t;)  determined  in  the  subsequent  year, 
a  bill  was  filed  in  chancery,  upon  a  covenant  made  by  a  testator, 
to  convey  a  house  and  all  things  affixed  to  the  freehold  thereof. 
The  bill  alleged  that  the  defendant,  the  devisee  in  trust  of  the 
house,  had  taken  away,  among  other  things,  the  pier-glasses,  hang- 
ings, and  chimney-glasses,  and  it  was  urged  for  the  plaintiff,  that 
these  hangings,  pier-glasses,  and  chimney-glasses,  were  as  wain- 
scot, being  fixed  with  nails  and  screws  to  the  freehold ;  that  there 
was  no  wainscot  under  them ;  and  as  they  would  have  gone  to  the 
heir  and  not  the  executor,  d  fortiori  they  would  go  to  the  plaintiff 
who  was  as  a  purchaser  of  the  house  ;  and  Cave  v.  Cave  was  cited. 
But  Lord  Keeper  Cowper  was  of  a  different  opinion ;  saying,  that 
hangings  and  looking-glasses  were  only  matters  of  ornament  and 
furniture,  and  not  to  be  taken  as  part  of  the  house  or  freehold. 

Perhaps  a  deduction  may  be  made  from  these  cases,  which  may 
reconcile  their  apparent  discrepancies,  viz,  that,  generally,  pictures 
and  looking-glasses  shall  go  to  the  executor  as  personal  estate,  al- 
though, strictly  speaking,  they  may  be  so  fixed  by  nails  and 
screws  to  the  walls  as  to  be  attached  to  the  freehold  ;  but  that  if 
they  are  let  into  the  wainscot^  so  as  to  take  the  place  of  panels  of 
it,  they  shall  *  go  to  the  heir;  because  they  could  not  be  removed 
by  the  executor  without  disfiguring  the  house.     The  true  reason 

to  form  a  part  of  the  real  estate,  when  it  and  gloss  fixed  in  the  wainscot  of  the 
is  so  affixed  to  the  freehold  as  to  be  in-  dwelling-house,  and  the  coppers  and  fur- 
capable  of  severance  without  injury  there-  naces  there,  the  court  is  of  opinion  that 
to;  and  this  whether  the  annexation  be  thej  are  not  to  be  taken  as  part  of  the  per- 
for  use,  for  ornament,  or  from  caprice,  sonal  estate,  but  are  to  go  along  with  the 
Providence  Gas  Co.  v.  Thurber,  2  R.  I.  house,  and  be  taken  as  part  thereof,  and 
15;  McClintock  o.  Graham,  3  McCord,  to  decree  the  same  accordingly."  Reg. 
553;  Baker  v.  Davis,  19  N.  H.  325  ;  Mur-  Lib.  1704  ;  A.  fol.  535.  See  Mr.  Raithby's 
dock  V.  Harris,  20  Barb.  407.]  note  to  2  Vern.  508 ;    [Guthrie  v.  Jones, 

(0  2  Vern.  508.  108  Mass.  191.] 

(li)  The  decree  was,  "as  to  the  pictures  {v)  IP.  Wms.  94. 
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-why  thfey  have  been  held  to  be  removable,  probably  is  that,  on 
the  principle  already  stated  (^ante,  730),  they  were  never  part  of 
the  freehold. 

Lord  Hardwicke,  in  Lord  Dudley  v.  Lord  Warde,  (2;)  speaking 
ornamental   of  marble  chimney-pieces,  says,  that  as  between  landlord 

chimney-  t  iiiii  -e  j 

pieces:  and  tenant,  they  are  removable  by  the  latter,  if  erected 
by  him,  but  this  does  not  hold  between  the  heir  and  the  executor. 
They  are  removable,  is  should  seem,  not  because  they  are  marble, 
but  because  they  are  ornamental,  (y) 

The  cases  of  relaxation  were  followed  by  Harvey  v.  Harvey,  (z) 
tapestry:  in  wliich  it  was  held  by  C.  J.  Lee,  at  nisi  prius,  in 
iron  backs  trover  by  an  executor  against  the  heir,  that  hangings, 
neys:  tapestry,  and  iron  backs  to  chimneys,  belonged  to  the 

executor,  who  recovered  accordingly  against  the  heir. 

The  inference  drawn  from  these  decisions,  by  a  writer  of  con- 
tables,  siderable  accuracy,  (a)  is  this :  The  law  seems  now  to 
jiTcks  *  be  held  not  so  strict  as  formerly,  and  if  these  things  can 
clock-cases,  be  taken  away  without  prejudice  to  the  fabric  of  the 
house,  it  seemeth  that  the  executor  shall  have  them  (a^)  as 
tables,  although  fastened  to  the  floor ;  furnaces,  if  not  made  part 
of  the  wall ;  grates,  iron  ovens,  jacks,  clock-cases,  and  such  like, 
although  fixed  to  the  freehold  by  nails  or  otherwise. 

On  the  other  hand,  the  common  law  judges  have,  in  several 
Contra  "i^dem  instances,  incidentally  stated  the  old  rule  as  ex- 
dicta  of  isting  with  scarcely  any  relaxation,  between  the  executor 
recent  and  the  heir.  Thus,  in  Winn  v.  Ingilby,  (6)  the  ques- 
*^'**'  tion  was,  whether  the  sheriff  had  a  right  to  take  in  ex- 

ecution, under  a  fieri  facias^  some  fixtures,  in  a  house  which  was 
set  pots,  the  plaintiff's  freehold,  consisting  of  set  pots,  ovens,  and 
ranges:  ranges.  The  court  decided  that  the  sheriff  had  no  right. 
For  these  were  fixtures  which  would  go  to  the  heir,  and  not  *  the 
executor,  and  they  were  not  liable  to  be  taken  as  goods  and  chat- 
tels under  an  execution,  (c)  So  in  Colegrave  v.  Dias  Santos,  (rf) 
which  was  trover  for  articles  of  three  classes ;  the  first,  admitted 
to  be  clearly  annexed  to  the  inheritance ;  the  second,  consisting  of 

(x)  Ambl.  1 13.  (6)  5  B.  &  A.  625. 

(y)  Bishop  v,  Elliott,  II  M.  &  W.  113.  (c)  Sec  Mather  v.  Frazer,  S  Kay  &  J. 

(ar)  2  Stra.  1141.  650,  per  Wood  V.  C. 

(a)  4  Burn  E.  L.  301,  8th  ed.  (rf)  2  B.  &  C.  76. 
(ai)  [Morton  J.  in  Weston  o.  Weston, 
102  Mass.  514,  518.] 
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stoves,  cooling  coppers,  and  blinds ;  and  the  third,  not  fixtures  at 
all ;   Bayley  J.  said,  "  The  general  rule  relating  to  the  stovw, 
right  of  fixtures,  is  that  between  the  heir  and  the  exec-  conpere, 
utor;  and  as  between  them,  the  second  class  of  articles  *>**"dii- 
would  belong  to  the  heir."  (rf^)     In  the  same  case,  Abbot  C.  J. 
said,  "  The  rule  of  law  is  most  strict  between  the  heir  and  the  ex- 
ecutor. (cP)     According  to  that  rule,  the  articles  in  the  two  firat 
classes  would  be  considered  as  a  parcel  of  the  freehold."     And  in 
The  King  v.  St.  Dunstan,  (e)   where  in  a  settlement  8tove% 
case,  the  question  was  whether  certain  fixtures,  consist-   cupboards: 
ing  of  a  stove,  cupboards,  and  grates,  (the  stove  and  grates  fixed 
with  brick-work  in  the  chimney -places,  and  the  cupboards  standing 
on  the  ground,  and    supported  by  holdfasts,  and  all   removable 
without  doing  any  injury  to  the  freehold,  except  leaving  a  few 
marks  of  nails)  were  parcel  of  a  demised  tenement ;  the  court  held 
that  they  were,  and  Bayley  J.  said,  "  Although  these  fixtures,  if 
they  belonged  to  the  tenant,  might  have  been  removed  by  hira 
during  the  term,  yet,  as  they  actually  belonged  to  the  landlord, 
they  were  parcel  of  the  freehold,  and  would  have  gone  to  his  heir, 
and  not  to  his  executor."  (e^) 

From   these   cases,   it   should   seem   that   the   law  is   by   no 
means  clearly  settled   respecting  the  right  of  the  executor  of 


(d^)  [As  between  the  administrator  and  v.  Schwarzwaelder,  4  E.  t>.  Smith,  273  ; 

the  heir,  a  henry  stove,  placed  by  the  an-  Tuttle  v.  Bobinson,  33  N.  H.  104.    Sieves 

cestor  in  the  chimney  having  no  fire-place,  not  standing  in  their  places  at  the  time  of 

without  legs,  set  on  brick-work,  with  a  a  levy,  bat  put  away  for  the  summer  in  a 

short  funnel  bricked  around  in  the  chim-  garret,  are    not   fixtures.    Otherwise,  if 

ney,  so  as  to  render  it  doubtful  whether  it  standing    in    their    places    where    used, 

could  be  removed  without  disturbing  the  Blethen  v,  Towle,  40  Maine,  310.    Cliiin- 

brick,  is  to  be  regarded  as  real  estate,  deliers  attached  to  a  house,  gas-fixtures, 

Tuttle  V.  Robinson,  33  N.  H.  104.]  snch  as  a  gasometer  and  an  apparatus  for 

{<P)  [Parker  C.  J.  in  Despatch  Line  of  generating  gas,  will  pass  to  a  grantee,  or 

Paeketfi  v.  Bellamy  Manuf.  Co.  12  N.  H.  to  an  heir-at-law,  as  fixtures.    Johnson  v. 

232 ;  2  Kent,  34.5  ;  Tuttle  V.  Robinson,  33  Wiseman,  4  Mete.  (Ky.)   357;    Hays  v. 

N.  H.  119,   120;  Bigelow  J.  in  Wall  v,  Doane,   11   N.  J.  Eq.  84;  Lawrence  v. 

Hinds,  4  Gray,  270,  271.]  Kemp,  1  Dner,  363.    But  chandeliers  and 

(e)  4  B.  &  C.  686 ;  S.  C.  7  D.  &  R.  side  brackets,  attached  to  gas-pi])cs  by  the 

178.  owner  of  the  house,  have  l)een  held  not  to 

(e^)  [See  Goddard  v.  Cliase,  7  Mass.  be  such  fixtures  as  pass  by  a  sheriflTs  sale 

432;    Green  v.  Maiden,  10  Pick.    504;  of  the  house.    Vaughen  v.  Haldeman,  33 

Smith  J.  in  Gmy  r.  Holdship,  17  Serg.  &  Penn.   St.  522  ;  Montague  v.  Bent,   10 

R.  415  ;  Williams  v.  Bailey,  3  Dana,  152 ;  Rich.  (S.  Car.)  135.) 
Qaffield  v.  Ilapgood,  17  Pick.  192 ;  Main 
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tenant  in  fee  to  fixtures  set  up  for  ornament  or  domestic  con- 
venience. (/) 

2.  It  is  now  proper  to  view  the  subject  of  fixtures  as  between 
2.  To  what  the  executor  and  the  devisee  of  a  tenant  in  fee.  The 
executoHs  general  rule  is,  that  a  devisee  shall  take  the  land  in  the 
against  a*  *  Same  condition  as  it  would  have  descended  to  the  heir; 
devisee  of  and,  Consequently,  he  will  be  entitled  to  all  articles  that 
fee.  are  affixed  to  the  land,  whether  the  annexation  takes 

place  before,  or  subsequent  to  the  date  of  the  devise ;  and  as  to 
those  fixtures  which  the  executor  may  claim  against  the  heir,  he 
would  be  equally  entitled  against  a  devisee.  (^)  However,  it  will 
be  recollected  that  in  the  analogous  case  of  emblements,  while 
the  heir  is  excluded  in  favor  of  the  executor,  the  devisee  has  been 
held  to  be  entitled  to  them  upon  the  presumed  intention  of  the 
testator.  (A) 

There  seems  no  doubt  but  that  if,  from  the  nature  or  condition 
of  the  property  devised,  it  is  apparent  that  the  intention  was  that 
the  fixtures  should  go  along  with  the  freehold  to  the  devisee,  they 
will  pass  to  him,  although  they  are  of  such  a  sort  that  the  execu- 
tor might  have  been  entitled  to  them  as  against  the  heir.  ,  Thus, 
where  the  devise  was  of  the  testator's  copyhold  estates,  which 
consisted,  inter  alia^  of  a  brew-house  and  malt-house,  let  on  lease, 
tc^ether  with  the  plant  and  utensils,  it  was  held  that  the  plant 
passed  with  the  brew-house,  on  the  ground  that  the  testator  in- 
tended to  devise  the  plant  as  well  as  the  shell  of  the  brew-house ; 
that  without  the  plant,  the  walls  would  be  of  no  use  ;  and  that  it 
was  material  that  the  whole  was,  at  the  time  of  making  the  will, 
in  lease  together,  (i) 

if)  See,  further,  B'Eynoourt  v.  Greg-  M.  &  W.  409 ;  Wiltshear  w.  Cottrell,  1  El. 

ory,  L.  R.  3  £q.  Cas.  382.  &  Bl.  674 ;  Mather  v.  Eraser,  2  Ka  j  &  J. 

(g)  Treatise  on  Fixtarcs,  198.  536;  Walmsley  o.  Milne,  7  C.  B.  N.  S. 

(h)  Sac  ante,  714.  115;  CuUwick  v.  Swindell,  L.  R.  3  Eq. 

(0  Wood  V.  Gaynon,  1  Ambl.  395.  See  Ca.  249 ;  Boyd  v.  Shorrock.  L.  It.  5  Eq. 

Lnshington  v.  Sewell,  1   Sim.  435.    See,  Ca.  72 ;  [Sncdeker  v.  Warring,  2  Kernao, 

also,  as  to  whether  fixtures  shall  pass  by  a  170;   2  Kent,  345,  346,  and  note  (o); 

grant  or  mortgage  of  the  freehold  to  which  Winslow  r.  Merchants'  Ins.  Co.  4  Met. 

they  are  affixed.  Place  v.  Fagg,  4  Man.  306 ;  Butler  v.  Page,  7  MeL  42 ;  Union 

&  Ryl.  277 ;  Hare  o.  Horton,  5  B.  &  Ad.  Bank  v.  Emerson,  15  Mass.  159  ;  Despatch 

715 ;  Trappes  v,  Harter,  2  Cr.  &  M.  153 ;  Line  of  Packets  v.  Bellamy  Man  of.  Co. 

S.  C.  3  Tyrwh.  603;  Longstaif  v.  Meagoe,  12  N.  H.  233;  Gale  v.  Ward,   14  Mass. 

2  Ad.  &  El.  167 ;  Hitchraan  v.  Walton,  4  352 ;  Voorhis  v.  Freeman,  2  Watto  &  a 
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3.  The  subject  now  proceeds  to  the  right  to  fixtures  of  *the 
executor  of  tenant  for  life  or  in  tail,  as  against  the  re-  ^]„i^^^  ^^ 
versioner  or  remainder-man ;  and  the  division  employed  fixtures  of 
in  considering:  the  right  of  the  executor  of  tenant  in  fee  tor  of  ten- 
will  here  be  resorted  to,  viz,  1.  The  claim  to  fixtures  set  or  in  tail  as 
up  by  the  particular  tenant  for  purposes  of  trade.  2.  UfaTrider"' 
The  claim  to  fixtures  set  up  by  him  for  ornament  or  ™*"' 
domestic  convenience. 

Since  the  law  is  more  indulgent  in  this  respect  to  the  executor 
of  the  particular  tenant,  than  to  the  executor  of  the  tenant  in  fee, 
it  is  clear  that  the  authorities  already  mentioned,  which  are  in 
favor  of  the  executor^s  right,  as  against  the  heir  are  equally  so  in 
favor  of  it,  as  against  the  remainder-man  or  reversioner.  In  ad- 
dition to  these,  there  are  cases,  with  respect  to  trade  fix-  ^  ^^  ^^^^^ 
tures,  in  which  the  rights  of  the  personal  representatives  fi^tturea: 
of  the  tenant  for  life  or  in  tail  have  been  expressly  considered. 
In  Lawton  v.  Lawton,  (y )  it  was  held  that  a  fire-engine,  set  up 
for  the  benefit  of  a  colliery,  by  the  tenant  for  life,  should  be  con- 
sidered part  of  his  personal  estate,  and  go  to  his  executor  for  the 
inci-ease  of  assets  in  favor  of  creditors.  And  Lord  Hardwicke,  in 
giving  his  judgment,  said,  "It  appears  in  evidence  that,  in  its 
own  nature,  the  fire-engine  is  a  personal  movable  chattel,  taken 
either  in  part,  or  in  gross,  before  it  is  put  up  ;  but  then  it  has  been 
insisted,  that  fixing  it,  in  order  to  make  it  work,  is  properly  an 
annexation  to  the  freehold.^ 

"  To  be  sure,  in  the  old  cases,  they  go  a  great  way  upon  the  an- 
nexation to  the  freehold ;  and  so  long  ago  as  Henry  the  Seventh^s 
time,  the  courts  of  law  construed  even  a  copper  and  furnaces  to 
be  part  of  the  freehold.  Since  that  time  the  general  ground  the 
oourts  have  gone  upon,  of  relaxing  this  strict  construction  of  law, 
is,  that  it  is  for  the  benefit  of  the  public  to  encourage  tenants  for 
life  to  do  what  is  advantageous  to  the  estate  during  their  term." 

116;  Pyle  V.  Pennock,  2  Watts  &  S.  390;  connected  with  the  runnin"^  works  in  the 

Day  V.  Perkins,  2   Sandf.  359 ;  Hill  v.  gin  house,  is  a  fixture  that  passes  to  the 

Wentworth,  28  Vt.  428  ;  Pierce  ».  George,  purchaser  of  the  house,  and,  of  course,  to 

108  Mass.  78;  Quinby  v.  ManhatUn  Cloth  the  heir.    Bratton  v.  Clawson,  2  Strobh. 

&  Paper  Co.  9  C.  E.  Green,  260;  Burn-  (S.  Car.)  478  ;  McKenna  r.  Hammond,  3 

side  v.  Twitchell,  43  N.  H.  390.]    As  to  Hill   (S.   Car.),  331;  De  Groffenricd  v, 

a  bequest  of  "fixtures  and  fixed   fumi-  Scruggs,  4  Humph.  431.] 

tnre,"  see  Birch  t;.  Dawson,  2  Ad.  &  El.  (j)  3  Atk.  13. 
87.    [A  cotton  gin  in  its  place,  that  is, 
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In  another  part  of  his  judgment,  his  lordship  observed,  **  It  is 
true  the  old  rules  of  law  have  indeed  been  relaxed,  chiefly  between 
landlord  and  tenant,  and  not  so  frequently  between  an  ancestor 
and  heir-at-law,  or  tenant  for  life  and  remainder-man.  But  even 
in  these  cases  it  does  admit  the  consideration  of  public  convenieney 
for  determining  the  question. 

^^  One  reason  that  weighs  with  me  is,  its  being  a  mixed  case, 
between  enjoying  the  profits  of  the  land  and  carrying  on  a  species 
of  trade  ;  and,  considering  it  in  this  light,  it  comes  very  near  the 
instances  in  brew-houses,  &c.  of  furnaces  and  coppei's." 

The  judgment  concludes  with  these  observations :  "  It  is  very 
well  known  that  little  profit  can  be  made  of  coal  mines  without 
this  engine  ;  and  tenants  for  lives  would  be  discouraged  in  erecting 
them,  if  they  must  go  from  their  representatives  to  a  remote 
remainder-man,  when  the  tenant  for  life  might  possibly  die  the 
next  day  after  the  engine  is  set  up.  These  reiisons  of  public 
benefit  and  convenience  weigh  greatly  with  me,  and  are  a  princi- 
pal ingredient  in  my  present  opinion." 

This  decision  was  followed  by  the  case  of  Lord  Dudley  v.  Lord 
Warde,  (A)  which  came  before  Lord  Hardwicke  a  few  years  after 
Lawton  v.  Lawton,  and  was  very  similar  in  its  circumstances.  A 
bill  was  brought  by  the  executor  of  tenant  for  life  (or  tenant  in 
tail,  for  it  did  not  appear  which  the  testator  was)  against  the 
remainder-man  of  the  estate,  to  have  a  fire-engine,  which  had  been 
erected  by  the  testator  for  a  colliery,  delivered  up  as  part  of  the 
personal  estate;  and  it  was  adjudged  in  favor  of  the  executor. 
And  his  lordship,  in  reference  to  the  point  decided  in  Lawton  o. 
Lawton,  says,  '^  If  it  is  so  in  the  case  of  a  tenant  for  life,  query^ 
how  would  it  be  in  cases  of  tenant  in  tail  ?  Tenant  in  tail  has 
but  a  particular  estate,  though  somewhat  higher  than  tenant  for 
life.  •In  the  reason  of  the  thing  there  is  no  material  difference. 
The  determinations  have  been  from  a  *  consideration  of  the  benefit 
of  trade.  A  colliery  is  not  only  the  enjoyment  of  the  estate,  but  in 
part  carrying  on  a  trade.  The  reason  of  emblements  going  to  the 
executor  of  a  particular  tenant  holds  here,  to  encourage  agricult- 
ure. Suppose  a  man  of  indifferent  health,  he  would  not  erect  such 
an  engine,  at  a  vast  expense,  unless  it  would  go  to  his  family." 

There  appears  to  be  no  other  express  case  in  the  books  upon 
this  part  of  the  subject ;  but  these  decisions  of  Lord  Hardwicke 

(h)  1  Ambl.  118. 
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have  been  frequently  recognized  in  the  common  law  courts,  viz, 
by  Lord  Mansfield,  in  Lawton  v.  Salmon,  (Z)  by  Lord  Kenyon,  in 
Penton  v.  Robart,  (m)  and  by  Lord  EUenborough,  in  Elwes  v. 
Maw.  (n) 

It  will  be  observed,  that  none  of  the  arguments  employed  by 
Lord  Hardwicke  respecting  the  benefit  of  the  public,  and  the  en- 
couragement of  trade,  appear  to  have  any  application  to  the  ques- 
tion as  between  heir  and  executor,  <^here  the  owner  of  the  fee, 
being  the  absolute  owner  of  the  land  as  well  as  the  personal  prop- 
erty which  has  been  affixed  to  the  freehold  for  the  purposes  of  his 
trade,  may  dispose  of  the  one  as  well  as  the  other  as  he  shall 
think  fit  for  the  benefit  of  his  family,  and  where,  consequently,  it 
is  not  at  all  necessary,  in  order  to  encourage  the  erection  of  such 
works,  to  make  any  departure,  in  his  favor,  from  the  old  rule  of 
law.  (o) 

With  respect  to  the  right  of  the  executor  of  tenant  for  life,  as 
against  the  remainder-man  or  reversioner,  to  fixtures  set  ».  ^    , 

•  .    .  ,  Right  of 

up  for  ornament,  or  domestic  convenience ;  it  is  somewhat  executor  of 
singular,  that  not  a  single  case  is  to  be  found  in  the  books  life,  &c.  to 
relating  expressly  to  this  subject.  Nevertheless,  upon  arfixtures, 
the  ground  that  the  law  is  more  favorable  in  this  respect  ^^ 
*to  the  executor  of  tenant  for  life  than  to  the  executor  of  tenant 
in  fee,  it  is  clear,  d  fortiori^  that  all  the  cases  which  support  the 
right  of  the  latter  to  hangings,  pier-glasses,  tapestry,  pictures, 
iron  backs  to  chimneys,  furnaces,  grates,  &c.  are  express  authorities 
in  favor  of  the  right  of  the  former  ;  and  further,  that  the  strong 
expressions  of  judges  in  favor  of  the  heir,  which,  in  the  recent 
cases  heretofore  mentioned,  somewhat  weaken  the  effect  of  the  de- 
terminations in  favor  of  the  claims  of  the  executor  of  tenant  in 
fee,  do  not  affect  them  with  relation  to  those  of  the  executor  of 
tenant  for  life  or  in  tail.  (0^) 

4.  With  respect  to  the  decisions  between  landlord  and  tenant, 
it  has  been  so  repeatedly  laid  down  by  the  highest  authorities 

(/)  1  H.  Bl.  260,  in  noCif .  able  and  elaborate  judgment  of  Wood  V. 

(m)  2  East,  9t.  C.  in  Mather  v.  Fraser,  2  Kay  &  J.  636 ; 

(n)  3  East,  54.  and  Walmsley  v.  Milne,  7  C.  B.  N.  8. 

(o)  See  ibe  obsen-ations  of  Lord  Cot-  115. 

tenham  in  Fisber  v.  Dixon,  12  CI.  &  Fin.  (o^)  [Gray  J.  in  Bainway  v.  Cobb,  99 

328,  of  Lord  Campbell,  lb.  330,  331,  and  Mass.  459.] 
of  Lord  Brongham,  lb.  832.  See,  also,  the 
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that  the  right  to  fixtures  is  considered  more  favorably  to  the  ten- 
ant,  as  against  his  landlord,  than  to  the  executors  of  ten- 
fixtures       ant  for  life,  or  in  tail,  (l>)  as  against  the  remainder-maD 

between  ^  m  ^  %^ 

landlord]  or  reversioner,  that  it  would  be  wrong  to  conclude  that 
an  tenant  ^  fixture  Set  up  for  an  ornament  or  domestic  convenience, 
by  a  tenant  for  life,  &c.  may  be  claimed  as  personalty  by  his 
executor,  from  the  fact  that  it  has  been  decided  to  be  a  removable 
fixture,  as  between  landlord  and  tenant.  (  p^y  However,  it  is  as- 
serted in  a  work,  in  which  this  subject  has  been  fully  and  ably 
treated,  (9)  that  it  cannot,  upon  authority,  be  affirmed  of  any 
specific  article,  that  it  is  removable  as  between  landlord  and  ten- 
ant, but  that  it  is  not  removable  as  between  the  tenant  for  life 
and  the  remainder-man.  And  Lord  Hardwicke  seems  to  treat 
the  two  classes  much  in  the  same  light,  considering  their  claims 
to  be  founded  on  similar  reasons.  And  although  he  says,  that 
the  case  of  a  tenant  for  life  is  not  quite  so  strong  as  that  of  a 
common  tenant,  yet  many  of  his  arguments  are  drawn  from  a 
close  analogy  between  them,  (r) 

But  this  is  perfectly  clear  with  regard  to  the  decisions,  as  *  to 
fixtures,  between  landlord  and  tenant,  that  wherever  it  has  been 
decided  that  fixtures  are  not  removable  by  a  common  tenant,  d 
fortioriy  they  are  not  removable  by  the  executor  of  tenant  for  life 
or  in  tail,  or  the  executor  of  tenant  in  fee.  It  will,  therefore,  be 
useful  to  point  out  some  cases  where  the  decisions  have  been 
against  the  right  of  removal  by  a  common  tenant. 

It  was  decided  in  a  celebrated  case,  after  much  deliberation, 
Ezecators  that  the  privilege  established  in  favor  of  tenants  in  trade, 
case  enti-  does  not  extend  to  agricultural  tenants,  so  as  to  entitle 
tares  set^'  them  to  remove  things  which  they  have  erected  for  the 
agricuit-  purposes  of  husbandry.  (»)  In  that  case  it  was  held 
^^-  that  a  tenant  could  not  remove  a  beast-house,  carpenter's 

(f>)  Penton    v,   Robart,    2   East,   91 ;  landlord  as  against  bis  tenant,  who  has 

Elwes  V,  Maw,  3  East,  51 ;  Giymes  v.  paid  for  the  occupation  of  the  premises 

Boweren,  6  Bing.  439,  440.  and  himself  put  in  the  fixtures  in  ques- 

(pi)  [See  Hill  v.  Sewald,  53  Penn.  St  tion."    See  Wall  v.  Hinds,  4  Gray,  256 ; 

271 ;  Northern  G.  B.  Co.  v.  Canton  Co.  Bliss  v.  Whitney,  9  Allen,  114;  Eatter  v. 

80  Md.  347,  354 ;    Miller   v.  Plumb,  6  Smith,  2  Wall.  491 ;  Blethcn  9.  Towle,  40 

Co  wen,  665.    In  Bain  way  v.  Cobb,   99  Maine,  310;  Hays  v.  Doane,3  Stockt84.] 

Mass.  459,  Gray  J.  said:   "The  law  is  {q)  Treatise  on  Fixtures,  by  Amoa  & 

more  favorable  to  the  heir  as  against  the  Ferard,  p.  116. 

executor,  both  claiming  under  the  same  (r)  lb. 

absolute  owner  of  the  estate,  than  to  the  {$)  Elwes  v.  Maw,  3  East^  28.    See  the 

[745] 


CH.  n.  §  m.]  OP  FIXTURES,  '  816 

shop,  fuel-bouse,  cart-house,  pump-house,  nor  fold-yard  wall,  erect- 
ed for  the  use  of  his  farm,  even  though  he  left  the  premises  exactly 
in  the  same  state  as  he  found  them  on  his  entry.  Hence  it  fol- 
lows, that  the  executors  of  tenants  for  life  or  in  tail,  or  in  fee, 
are  not  entitled  to  remove,  as  trade  fixtures,  things  erected  for  the 
purposes  of  agriculture. 

In  Buckland  v,  Butterfield,  (f)  a  question  arose  whether  a  ten- 
ant for  years  had  a  right  to  remove  a  conservatory  and  Executors 
pinery.  The  conservatory,  which  had  been  purchased  tied  to  re- 
by  the  tenant  and  brought  from  a  distance,  was  by  him  '^ZX.- 
erected  on  a  brick  foundation,  fifteen  inches  deep  ;  upon  *°^>'»  ^• 
that  was  bedded  a  sill,  over  which  was  frame-work,  covered  with 
slate  ;  the  frame- work  was  eight  or  nine  feet  high  at  the  *  end,  and 
about  two  in  front.  This  conservatory  was  attached  to  the  dwell- 
ing house  by  eight  cantilivers  let  nine  inches  into  the  wall,  which 
cantilivers  supported  the  rafters  of  the  conservatory.  Resting  on 
the  cantilivers,  was  a  balcony  with  iron  rails.  The  conservatory 
was  constructed  with  sliding  glasses,  paved  with  Portland  stone, 
and  connected  with  the  parlor  chimney  by  a  flue.  Two  windows 
were  opened  from  the  dwelling-house  into  the  conservatory,  one 
out  of  the  dining-room,  another  out  of  the  library.  A  folding 
door  was  also  opened  into  the  balcony  ;  so  that  when  the  conserv- 
atory was  pulled  down,  that  side  of  the  house  to  which  it  had 
been  attached  became  exposed  to  the  weather.  Surveyors  who 
were  called,  stated  that  the  house  was  worth  50Z.  a  year  less  after 
the  conservatory  and  pinery  had  been  removed.  Dallas  C,  J., 
in  delivering  the  judgment  of  the  court  of  common  pleas,  said, 
*'  Allowing  that  matters  of  ornaAient  may  or  may  not  be  remov- 
able, and  that  whether  they  are  so  or  not,  must  depend  on  the 
particular  case,  we  are  of  opinion  that  no  case  has  extended  the 
right  to  remove  nearly  so  far  as  it  would  be  extended,  if  such 
right  were  to  be  established  in  the  present  instance  ;  and  we  agree 

cases  of  Dean  v.  AUallej,  8  Esp.  N.  P.  C.  purposes  of  trade  and  agriculture,  they 

U  ;  Fitzherbert  r.  Shaw,  1  H.  Bl.  25S,  shall  be  the  property  of  the  tenant,  and 

as  qualified  by  the  remarks  of  Lord  Ellen-  removable  by  him,  after  giving  the  land* 

borough,  in  Elwes  v.  Maw.    By  sut.  14  lord  a  month's  notice  in  writing,  unless 

&  15  Vict.  c.  25,  s.  3,  if  any  tenant  shall,  the  landlord  elects  to  purchase  them,  in 

with  the  consent  in  writing  of  the  land-  which  case  the  value  shall  be  ascertained 

lord,  erect  anj  farm  building,  or  put  up  by  arbitration,  as  prescribed  by  the  act 

any  other  building,  engine,  or  machinery,  (/)  8  B.  &  B.  54 ;  S.  C.  4  B.  Moore, 

eithtr  for  agricultural  purposes,  or  for  the  440. 
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with  the  learned  judge  who  tried  the  cause  (Mr.  Baron  Graham), 
in  thinking  that  the  building  in  question  must  be  considered 
as  annexed  to  the  freehold,  and  the  removal  of  it  consequently 
waste."  (u)  This  case,  therefore,  is  an  authority  that  the  execu- 
tors of  tenant  for  life,  or  in  tail,  or  in  *fee,  are  not  entitled  to  re- 
move a  conservatory  such  as  described  above,  (x) 

In  a  modem  case  on  the  subject,  (y)  the  question  was  respect- 
ing a  tenant's  right  to  remove  a  pump  which  he  had 
erected  on  the  demised  premises  at  his  own  expense.  It 
was  attached  to  a  stout  perpendicular  plank  ;  this  plank  rested  on 
the  ground  at  one  end,  and  at  the  other  was  fastened  by  an  iron 
bolt  or  pin  to  an  adjacent  wall,  from  which  it  was  distant  about 
four  inches.  The  pin,  which  had  a  head  at  one  end,  and  a  screw 
at  the  other,  passed  entirely  through  the  wall.  The  tube  of  the 
pump  passed  through  a  brick  flooring  into  a  well  beneath.  This 
well  had  originally  been  open,  but  the  tenant  had  arched  it  over, 
when  he  erected  the  pump.  And  in  withdrawing  the  tube,  four 
or  five  of  the  floor  bricks  were  displaced,  but  the  iron  pin  which 
attached  the  perpendicular  plank  to  the  wall  was  left  in  the  wall 
when  the  plank  was  removed.  Under  these  circumstances  the 
court  of  common  pleas  was  of  opinion  that  the  pump  was  remov- 
able as  a  tenant's  fixture. 

It  may  be  observed,  that  it  has  been  decided  that  a  tenant  must 
use  his  privilege  in  removing  fixtures,  during  the  continr 
tures  must  uance  of  his  term;  for  if  he  forbears  to  do  so  within  this 
moved  be-  period  the  law  presumes  that  he  voluntarily  relinquishes 
tenancy  ^^^  claim  in  favor  of  his  landlord.  (2)  Hence  it  follows, 
expires:       ^^^^^  *if  a  tenant  from  year  to  year  of  a  house  dies,  and 

(u)  See,  also,  accord.  Jenkins  v.  Geth-  recognized  opinion  or  practice  on  either 

ing,  2  J.  &  U.  520;  in  which  case  Wood  side  of  Westminster  Hall,  to  warrant  rach 

V.  C.  held  that  though  grecnhonses  could  an  extension.    And  Dallas  C.  J.  in  the 

not  be  removed,  nor  the  boiler  put  into  the  above  case  of  Buckland    v.  Buttcrfield, 

masonry,  the  pipes  connected  with  screws  seems   to  approve  Lord   Ellenboroogh's 

were  removable.    It  is  expressly  said  by  observation. 

Lord  Kenyon,  in   Pen  ton  v,   Robart,  2  (x)  See,  also.  West  v.  Blakeway,  2  BL 

East,  90,  that  where  hothonses  and  green-  &  Gr.  729. 

honses,  and  the  like,  have  been  pat  up  by  (y)  Grymes  o.  Bowcren,  6  Bing.  437  ; 

nursery-men  and  gardeners  at  their  own  [M'Crackea  0.  Hall,  7  Ind.  30 ;  Bigelow  J. 

expense,  such  things  might  be  taken  away  in  Wall  v.  Hinds,  4  Gray,  272,  273.] 

at  the  end  of  the  term ;  but  Lord  Ellen-  (s)  Lyde  v.  Russell,  I  B.  &  Ad.  394  ; 

borough,  in  Elwes  t*.  Maw,  speaking  of  Treatise  on  Fixtures,  p.  87 ;  BiGnshall  v. 

that  dictum,  said,  that  there  certainly  ex-  Lloyd,  2  M.  &  W.  450.    In  this  last  case, 

isted  no  decided  case,  and,  he  believed,  no  Parke  B.  said, "  The  right  of  the  tenant 
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his  executor  or  administrator  gives  a  notice  to  quit,  he  should  take 
care  to  remove  the  fixtures,  or  dispose  of  the  right  of  the  deceased 
to  them,  before  such  notice  expires.     In  the  case  of  a   within  a 
tenant  for  life,  or  in  tail,  his  executor  must,  it  should  [f^'Sf^^® 
seem,  remove  the  fixtures  to  which  he  is  entitled  within  ^^  <^**;  ^^ 

^  tenant  for 

a  reasonable  time  after  the  death  of  the  testator.  li^e. 

In  conclusion  of  the  subject  of  the  right  of  executops  to  fixtures 
generally,  it  may  be  observed,  that  after  all,  the  question 
whether  fixtures  be  removable  or  not  in  a  great  measure  conduBion 
depends  on  the  individual  circumstances  of  each  particu-  right  to 
lar  case,  with  reference  to  the  nature  of  the  article,  and  ^^^^^^^ 
the  mode  in  which  it  is  fixed,  (a) 

8.  Separate  Property^  Paraphernalia^  and  other  Mights  of  the 

Widow, 

8.  Personal  chattels  inanimate  in  possession,  from  which  the 
executor  or  administrator  is  excluded  in  favor  of  the  widow. 

Marriage  is  an  absolute  gift  to  the  husband,  as  well  of  all  the 
chattels  of  which  the  wife  was  actually  and  beneficially  possessed 
at  the  time  he  married  her,  (()  as  also  of  such  as  come  to  her  dur- 
ing marriage,  whether  she  survives  him  or  not.  (<?)  And  conse- 
quently, though  his  wife  outlives  him,  *they  will  go  to  his  ex- 
is  only  to  remove  during  his  term  the  fix-  Met.  416 ;  Gnthrie  v.  Jones,  108  Mass. 
tures  he  may  hare  put  up,  and  so  to  make  191 ;  M'Cracken  v.  Hall,  7  Ind.  30.] 
them  cease  to  be  any  longer  fixtures."  (a)  By  Tindal  C.  J.  6  Bing.  439.  See, 
The  tenant's  right  has  been  lately  defined  also,  Avery  v.  Cheslyn,  3  Ad.  &  El.  75 ; 
to  continue  during  his  original  term,  and  Walmsley  v,  Milne,  7  C.  B.  N.  S.  115. 
such  further  period  of  possession  by  him,  (6)  Co.  Lit.  351  b.  And  there  is  no 
as  he  holds  the  premises  under  a  right  distinction  in  this  respect  between  prop- 
still  to  consider  himself  a  tenant.  Mackin-  erty  to  which  the  wife  is  entitled  at  equity, 
tosh  V.  Trotter,  3  M.  &  W.  186 ;  Weeton  and  property  to  which  she  is  entitled  at 
V.  Woodcock,  7  M.  &  W.  14.  See,  also,  law.  Osbom  v.  Morgan,  9  Hare,  432.  [In 
Heap  V.  Barton,  12  C.  B.  274;  Leader  v.  New  Hampshire,  the  personal  chattels 
Homewood,  5  C.  B.  N.  S.  546;  London  owned  by  a  woman  before  her  marriage 
&  Westminster  Loan  Company  v,  Drake,  do  not  become  the  absolute  property  of 
6  C.  B.  N.  S.  798 ;  Sumner  v.  Bromilow,  the  husband  after  marriage,  unless  he  re- 
11  Jnr.  N.  S.  481 ;  Pugh  v.  Arton,  L.  R.  8  duce  it  to  his  possession.  Caswell  v.  Hill, 
Eq.  Ca.  626  ;  [Gray  J.  in  Bain  way  v.  47  N.  H.  407 ;  post^  846,  note  (u^).] 
Cobb,  99  Mass.  458, 459  ;  Talbot  r.  Whip-  (c)  [Morgan  r.  Thames  Bank,  14  Conn, 
pie,  14  Allen,  181,  182;  1  Chttty  Contr.  99;  Jamison  v.  May,  13  Ark.  600.]  These 
(11th  Am.  ed.)  495,  and  note  (p) ;  White  rules  of  law,  however,  have  been  consider^ 
o.  Arndt,  1  Whart.  91 ;  Stall  v.  Elliott,  ably  modified  by  the  married  woman's 
11  N.  H.  540;  Shepard  v.  Spaulding,  4    property  act  (S3  &  34  Vict.  c.  93),  which 
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ecutor,  if  he  makes  a  will,  or  to  bis  administrator  if  he  dies  intes- 
tate, (c^) 

But  by  conveying  her  property  to  trustees  before  marriage,  the 
Separate  wife  may  preserve  it,  in  cases  clear  of  fraud,  separate 
property,  from  her  husband,  and  those  claiming  from  or  through 
him,  both  at  law  and  in  equity  ;  (d)  for  wherever  the  trust  can  be 
supported  in  equity,  the  trustee  will  be  entitled  at  law.  («)  And 
it  is  now  fully  established,  that  if  personal  property  be  bequeathed 
to  or  settled  upon  a  married  woman  for  her  separate  use,  even 
without  the  precaution  of  the  intervention  of  trustees,  the  wife's 

came  into  operation  on  the  9th  day  of  Houston  v.  Clark,  50  N.  H.  480 ;  Hall  v. 

August,  1870.    By  that  act  any  married  Young,  37  N.  H.  134  ;  Caswell  v.  Hill,  47 

woman  becomes  absolutely  entitled,  inde-  N.  H.  407  ;  George  v.  Cutting,  46  N.  H. 

pendent  of  her  husband,  to —  130;  Clough  v.  Russell,  55  N.  H.  279; 

a.  Her  earnings,  and  investments  there-  Albin  v.  Lord,  39  N.  H.  196 ;  Rice  J.  in 
of  (s.  1).  Colby  V.  Samson,  39  Maine,  120;  Lee  r. 

b.  Government  annuities  and  deposits  in  Lanahan,  59  Maine,  478 ;  Motley  v.  Saw- 
savings  banks  in  her  own  name,  whether  ycr,  34  Maine,  540 ;  Stone  v.  Gazzam,  46 
before  or  after  marriage  (s.  2).  Ala.   275;  Uhrig  r.   Horstman,  S   Bush 

c.  Sums  invested  in  certain  securities,  com-  (Ky.),  172;  Rice  v.  Hoffman,  35  Md.  344; 
panics,  or  societies  (ss.  3,  4,  5).  De  Fries  v.  Conklin,  22  Mich.  2.55  ;  Fos- 

d.  Policies  of  insurance,  and  all  benefits  ter  v.  Conger,  61  Barb.  145 ;  Allen  i\  £i- 
t hereof,  effected  by  her  on  her  own  life  d ridge,  1  Col.  T.  287  ;  HoUiday  v.  Dailey, 
or  her  husband's  for  her  separate  use,  if  1  Col.  T.  460 ;  Jenkins  v.  Flinn,  37  Ind. 
80  expressed  on  the  face  of  the  policy  349 ;  Knaggs  v.  Mastin,  9  Kansas,  532 ; 
(8.  10).  Harding  v.  Cobb,  47  Miss.  599  ;  Yoorhees 

e.  Any  property  hers  before  marriage,  v.  Bonesteel,  16  Wallace,  16;  S.  C.  7 
which  her  husband  shall,  by  writing  Blatchf.  495 ;  Quigley  t;.  Graham,  18 
under  his  hand,  have  agreed  with  her  Ohio  St.  42 ;  Huff  v.  Wright,  39  Gea 
shall  be  her  separate  property  after  mar-  41 ;  Checvcr  v  Wilson,  9  Wallace,  108; 
riage  (s.  11).  And  if  married  on  or  after  Marsh  r.  Marsh,  43  Ala.  677  ;  Hanford  v. 
the  9th  of  August,  1870,  to —  Bockee,  20  N.  J.  Eq.  101;  Sweeney  v. 

f.  The  rents  and  profits  of  real  property  Damron,  47  111.  450 ;  Clark  v.  Bank  of 
descending  on  her  as  heiress  of  an  intes-  Missouri,  47  Misson.  17  ;  Young's  Estate, 
tate.  Personal  property  accruing  to  her  65  Penn.  St  101 ;  Wilkinson  v.  Cheatham, 
during  her  marriage  from  an  intestate,  45  Ala.  337  ;  Walker  v.  Coover,  65^  Penn. 
or  any  sum  not  exceeding  200/.,  to  St.  430.  The  common  law  disability  of 
which  she  shall,  after  her  marriage,  be-  married  women,  to  enter  into  contracts, 
come  entitled  by  deed  or  will  (ss.'  7,  8;.  still  exists  in  New  York,  as  to  contracts 
{c^)  [Harper    v,  McWhorter,   18    Ala.  which    are   not    made  valid  by  statute. 

229  ;  Nelson  v.  Goree,  34  Ala.  h65 ;  Ma-  Robinson  v.  Rivers,  9  Abb.  Pr.  N.  S.  144. 
loney  v.  Bland,  14  Ind.  176;  Jordan  v.  So  in  Mississippi,  see  Whitworth  v.  Car- 
Jordan,  52  Maine,  320 ;  Carleton  v.  Love-  ter,  43  Miss.  61 ;  Dunbar  v.  Meyer,  43 
joy,  54  Maine,  445.    Recent  legislation  in  Miss.  679.] 

many  of  the  American  States,  followed  by  .  {d)  Jarman  t;.  WooUoton,  3  T.  R.  618 ; 

a  series  of  corresponding  judicial  decisions,  Haselinton  t;.  Gill,  lb.  620,  note  (a), 

has  materially  modified  the  ancient  rules  («)  By  Lord  Mansfield,  in  Hanelinton  o. 

of  the  common  law  upon  this  subject    See  Gill,  vbi  supra. 
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separate  interest  will  be  protected  in  equity  by  the  conversion  of 
her  husband  into  a  trustee  for  her ;  (/)  and,  consequently,  upon 
his  death,  the  property  will  not  form  a  part  of  the  beneficial  es- 
tate of  his  executors  or  administrators.  (^) 

*  A  material  question  here  arises  as  to  what  words  in  a  will  or 
settlement  are  to  be  regarded  as  sufficient  to  give  the 
wife  an  interest  separate  from  her  husband.  This  in-  words  will 
quiry  appears  to  belong  more  properly  to  the  general  frate*e8^'^ 
law  of  husband  and  wife,  than  to  a  work  on  the  law  of  **^' 
executors  and  administrators ;  and  it  is  not,  therefore,  deemed 
requisite  to  pursue  it  at  any  length  in  this  treatise.  It  may  be 
sufficient  here  to  state,  that  the  principle  is  now  thoroughly  estab- 
lished, that  courts  of  equity  will  not  deprive  the  husband  of  his 
rights  at  law,  unless  there  appears  to  be  a  clear  intention  of  the 
donor  so  to  do,  manifested  by  his  introduction  of  expressions  which 
exclude  the  marital  right  in  express  terms ;  as  by  directly  giving 
the  property  to  the  wife's  separate  use,  or  (what  has  been  held  to 
amount  virtually  to  the  same  thing)  by  annexing  some  direction 
or  condition  to  tlie  gift,  in  a  manner  incompatible  with  the  exist- 
ence of  the  husband's  right.  (^^)     Of  this  nature  are  the  phrases, 

(/)  Parker  ».  Brooke,  9  Ves.  583 ;  Ri eh  254.    See,  also,  Came  i?.  Brice,  7  M.  & 

».  Cockell,  lb.  375,  in  Lord  Eldon's  judg-  W.    183;   Messenger    v.   Clarke,  5    Ex. 

mcni;    [Gover  v,  Owings,   16    Md.  91;  388;  Bird  v.  Peagrum,   13   C.   B.  639; 

Schafroth    v.    Ambs,    46    Misson.    114;  Bourne  v.  Fosbrook,  18  C.  B.  N.  S.  515. 

Walker  p.  Walker,  9  Wallace,  743,  753;  [See  Stewart  v.  Stewart,  7  John.  Ch.  229  ; 

Baldwin  v.  Carter,  17  Conn.  201.]     But  McCosker  r.  Golden,  1  Bradf.  Snr.  64; 

see  Izod  v.  Lamb,  I  Cr.  &  Jery.  35.  Where  Farie's  Appeal,  23  Pcnn.  St.  29 ;  McKen- 

there  is  sufficient  evidence  to  show  an  in-  nan  v.  Phillips,  6  Whart.  576 ;  Brown  i;. 

tention  on  the  part  of  the  wife  that  the  Brown,  6  Unmph.  127 ;  Cox  v,  Coleman, 

husband  shall  employ  the  money  for  his  13  B.  Mon.  453 ;  Brown  v.  Alden,  14  B. 

own  use,  or  for  the  family  expenditure,  as  Mon.  141 ;  Rogers  v.  White,  1  Sneed.  60.] 

he  might  think  proper,  the  assent  of  the  {g^)  [Williams  v.  Clairborne,  7  Sm.  & 

wife  to  such  application  of  the  money  pats  M.  488 ;  Carroll  t;.  Lee,  3  Gill  &  J.  505; 

an  end  to  the  trust  for  her  separate  use.  Fears  v.  Brooks,  12  Geo.  197;  Hale  t;. 

Gardner  v.  Gardner,  1  Giff.  126.  Stone,  14  Ala.  803  ;  Cook  v.  Kennedy,  12 

{g)  But  it  has  been  lately  held  that  if  Ala.  42;  Moss  t;.  McCall,  12  Ala.  630; 

the  husband  survives  and  the  wife  dies  in  Mitchell  v.  Gates,  23  Ala.  428 ;  Welch  v. 

actaal  possession  of  her  separate  property  Welch,  14  Ala.  76 ;  Pollard  v.  Merrill,  15 

without  having  exercised  her  right  of  dis-  Ala.  170 ;  Rudisell  r.  Watson,  2  Dev.  £q. 

posing  of  it  by  deed  or  wUl,  the  quality  of  430 ;  Ashcroft  9.  Little,  4  Ired.  £q.  236 ; 

separate  property  ceases  at  her  death,  and  Hunt  v»  Booth,  1  Freem.  215  ;  Hoyt  o. 

the  fund  belongs  to  the  husband  in  his  Parks,  39  Conn.  357.    No  particular  form 

marital  right,  so  that  he  need  not  become  of  words  is  necessary  to  create  a  trust  for 

her  administrator,  in  order  to  entitle  him-  the  separate  use  of  a  married  woman ;  bnt 

self  to  it.    Molony  v.  Kennedy,  10  Sim.  the  intention  to  exclude  the  husband  most 
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"  to  be  at  the  wife's  own  disposal,"  or  *'  to  be  enjoyed  independ- 
ently of  her  husband,"  or  "  her  receipt  to  be  a  good  discharge,"  or 
"  absolutely,"  or  **  a  trust  for  the  wife  only. "  (^2)  But  a  gift  to 
a  wife  "for  her  own  use  and  benefit,"  does  not  clearly  express  such 
intention  so  as  to  give  a  separate  estate.  (^)  The  principal  mod- 
em cases  by  which  this  doctrine  has  been  established  will  be  found 
collected  in  the  note  below.  (A) 

Connected  with  this  subject,  a  point  of  great  importance  *  arises, 
a  gift  to  with  respect  to  which  not  a  little  doubt  and  controversy 
ntemltof  have  existed,  viz,  whether  gifts  can  legally  be  made  to 
riedw^m^'  the  sole  and  separate  use  of  an  unmarried  woman,  so  as 
chides  the  ^  preserve  the  property  from  becoming  part  of  the  es- 
executora  tate  of  2a\j  future  husband.  This  question,  after  a  great 
huaband.  variety  of  decisions,  (i)  appears  to  be  finally  settled  by 
the  case  of  Tullett  v.  Armstrong,  (y)     There  the  question  raised 

be  nneqaiTOcal ;  Nightingale  v.  Hidden,  Barringer,  7  Sim.  482 ;  Ashton  v.  McDoq- 
7  B.  L  115;  and  when  the  intention  is  gall^  5  Beav.  56;  Wardle  v,  Clazton,  9 
clear,  the  court  will  carry  it  into  effect.  Sim.  524 ;  Newlanda  v.  Paynter,  10  Sim. 
West  V.  West,  3  Rand.  373 ;  Stewart  v.  877 ;  4  M.  &  Cr.  408 ;  Blacklow  c.  Laws, 
Kiasam,  2  Barb.  294  ;  Perry  v.  Boilean,  10  2  Hare,  49 ;  Beales  v.  Spencer,  2  T.  & 
Serg.  &  R.  208 ;  Ballard  v.  Taylor,  4  De-  Coll.  C.  C.  651 ;  Shewell  v.  Dwarris,  John. 
tauB.  550 ;  Beaufort  v.  Collier,  6  Humph.  172  ;  Goulder  v.  Camm,  1  De  6.,  F.  &  J. 
487 ;  Nixon  v.  Rose,  12  Grattan,  485 ;  146 ;  Gilbert  v,  Lewis,  I  De  G.,  J.  &  S. 
Lewis  V.  Adam,  6  Leigh,  320 ;  Clark  v,  38 ;  Moore  v,  Morris,  4  Drew.  33 ;  Spir- 
Maguire,  16  Missou.  362 ;  Baal  v.  Morg-  ett  v.  Willows,  34  L.  J.  Ch.  865 ;  [S.  C. 
ner,  46  Missou.  48 ;  Dnvall  v.  Graves,  7  3  De  G.,  J.  &  S.  293.]  As  to  the  meaning 
Bush,  461 ;  Davis  v.  Cain,  1  Ired.  £q.  305 ;  of  the  word  *'  sole  "  in  a  will,  see  Massy 
Heathman  v.  Hall,  3  Ired.  Eq.  414 ;  Ham-  v.  Rowen,  L.  R.  4  H.  L.  288. 
ilton  V.  Bishop,  8  Yerger,  33 ;  Porter  v.  (t)  See  Massey  v.  Parker,  2  My.  ft  K. 
Bank  of  Rutland,  19  Vt.  410;  Charles  v.  174;  Woodmeston  v.  Walker,  2  Ross,  ft 
Coker,  2  S.  C.  122;  Pront  v.  Roby,  15  M.  197 ;  Brown  v.  Poeock,  2  Rubs.  &  M. 
Wallace,  171 ;  Cuthbert  o.  Wolfe,  19  Ala.  210;  Benson  v.  Benson,  6  Sim.  126 ;  Brad- 
373;  Williams  v.  Avery,  38  Ala.  115;  ley  &.  Hughes,  8  Sim.  149;  Davies  v. 
Lewis  V.  Elrod,  38  Ala.  17;  Brown  v.  Thomycroft,  6  Sim.  420 ;  Tullett  o.  Arm- 
Jordan,  17  Ala.  232.]  strong,  1  Beav.  1 ;  Scarborough  v.  Bormaiiy 

(p»)  [See  a  collection  of  the  phrases,  by  lb.  84  ;  Clark  v.  Jacques,  lb.  36 ;  Dixon 

which,  and  cases,  in  which,  the  husband  v.  Dixon,  lb.  40 ;  Maber  v.  Hobbs,  2  T.  & 

has  been  held  to  be  excluded,  in  2  Perry  Coll.  317 ;  Baggett  v,  Meux,  1  Phill.  C. 

Trusts  (2d  ed.),  §  648.]  C.  627 ;  Russell  v.  Dixon,  2  Druiy  ft  W. 

Ot*)  [See  2  Perrjr  Trusts  (2d  ed.),  §  649,  138 ;  Wright  v.  Wright,  2  John,  ft  H.  647  ; 

and  phrases  and  cases  referred  to.]  [Parker  ».  Converse,  5  Gray,  386.] 

(A)  Stanton  v.  Hall,  2  Rubs,  ft  M.  175 ;  {j)  4  My.  ft  Cr.  377 ;  [8.  C.  1  Beav.  1. 

Tyler  r.  Lake,  2  Russ.  ft  M.  183 ;  Massey  The  strong  current  of  American  cases  sol- 

V,  Parker,  2  My.  ft  K.  174;  Kensington  v.  tains  the  law  as  established  in  Tullett  v. 

DoUond,  2  My.  ft  E.  184.    See,  also.  Doe  Armstrong,  supra.   Fears  v.  Brooks,  12 

V.  Stewart,  1  Ad.  ft  £1.  300 ;  Margetts  v,  Geo.  197  ;  Robert  v.  West,  15  Geo.  183 ; 
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• 

was  twofold  ;  viz,  first,  whether  property  could  be  validly  given  to 
the  separate  use  of  a  woman  who  was  single  when  the  gift  took  ef- 
fect ;  and,  if  that  could  be  done,  then  secondly,  whether  she  could 
be  restrained  from  anticipation  during  the  coverture,  by  force  of  a 
prohibition  to  that  effect  inserted  in  the  instrument  of  gift.  And 
Lord  Cottenham  C,  after  a  most  elaborate  review  of  all  the  author- 
ities, decided  both  questions  in  the  affirmative,  expressing  his  opin- 
ion that  they  were  identical  as  to  the  principle  which  must  regulate 
the  decision  upon  them.  His  lordship,  in  giving  his  judgment, 
stated,  that  after  the  most  anxious  consideration,  he  had  come  to 
the  conclusion  that  the  jurisdiction  which  the  court  of  chancery 
has  assumed  in  similar  cases  justifies  it  in  extending  it  to  the  pro- 
tection of  the  separate  estate  with  its  qualities  and  restrictions  at- 
tached to  it,  throughout  a  subsequent  coverture ;  though  it  was, 
no  doubt,  doing  violence  to  the  rules  of  property  to  say  that 
property  which,  being  given  with  qualifications  and  restrictions 
which  are  held  to  be  void,  belonged  absolutely  to  the  woman  up 
to  the  moment  of  her  marriage,  should  not  be  subject  to  the 
ordinary  rules  of  law  as  to  the  interest  which  the  husband  is  to 
take  in  it.  (X;) 

Again,  an  antenuptial  settlement  of  money  or  jewels,  *  furniture, 
or  other  movables,  made  by  the  husband  himself  of  his    .  ^ 

'  •'  ,  Antennp- 

own  property  upon  the  wife,  will  be  valid,  as  well  against  tiai  settie- 

the  husband  himself  and  volunteer  claimants  from  him,  money, 

as  also  against  his  creditors,  (i^)     Nor  will  it  differ  the  {JTuie  hua- 

case  that  the  husband  was  indebted  at  the  time  of  mak-  ^^^- 

Fellows  V.  Tann,  9  Ala.  1003  ;  Shirley  v.  St  207;  Springer  v.  AmndeU,  64  Penn. 

Shirley,  9  Paige,  363  ;  Watera  t;.  Taze-  St.  218 ;  Hemphill  v.  Harford,  3  Watta  & 

well,  9  Md.  291 ;  Nix  r.  Bradley,  6  Rich.  S.  217  ;   Craig  v.  Watta,  8  Watta,  499  ; 

Eq.  43 ;  Bridged  v.  Wilkint,  3  Jones  £q.  Quigley  v.  The  Commonwealth,  16  Penn. 

342 ;  Beaafort  v.  Collier,  6  Humph.  487  ;  St  356 ;  Snyder  v.  Snyder,  10  Penn.  St. 

In  re  Gaffee,  1  McN.  &  G.  (Am.  ed.)  541,  423;  Ltndaay  o.  Harrison,  3  Eng.  311 ; 

and  note  (2) ;  Vinnedye  v,  Shafier, 35  Ind.  Dick  v,  Pitchford,  1  Der.  &  Bat  Eq.  480 ; 

341 ;  Schafroth  v.  Ambs,  46  Misaoo.  114.  Apple  v.  Allen,  3  Jones  Eq.  342 ;  Miller 

Bat  a  different  yiew  of  the  law  has  been  v.  Bingham,  1  Ired.  423 ;  Gully  v.  Hall,  31 

maintained   in  Pennsylvania,  and  some  Misa.  20.] 

other  of  the  American  States.    See  Ha-  {k)  See,  also,  In  ze  Gaffee,  1  Mac.  &  Q. 

mersley  v.  Smith,  4  Whart.  126;  McBride  541;  [(Am.  ed.),  550,  note  (1).] 

V.  Smyth,  24  Penn.  St.  250 ;  Tamall'a  (k^)  [2  Sngden  Y.  &  P.  (8th  Am.  ed.) 

Appeal,  70  Penn.  St  501 ;  Dodson  v.  Ball,  715,  and  note  {k) ;  De  Barante  v.  Gott,  6 

60  Penn.  St  492  ;  Hepburn's  Appeal,  65  Barb.  492 ;  Roberta  v.  Roberts,  22  Wend. 

Penn.  St  472  ;  McGaiigee  v.  Naglee,  64  140 ;  Vogel  v.  Yogel,  22  Misaou.  161.    If 

Penn.  St  216 ;  Wells  v.  McCall,  64  Peno.  the  settlement  is  made  in  good  faith,  and 
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ing  the  settlement,  and  that  his  future  wife  knew  it ;  nor  that  the 
husband  had  the  joint-possession,  as  long  as  he  lived,  of  the  fur- 
niture, &c. ;  (Z)  nor  that  the  wife  brought  him  no  portion,  (m) 

The  same  principle  of  equity  which  secures  the  interest  of  the 
Antennp-  wife  in  the  case  of  a  settlement  or  bequest,  will  protect 
nfentln^"  ^^  when  the  husband  agrees  before  marriage,  by  writing, 
'biting-  that  his  wife  shall  be  entitled  to  specific  parts  of  her 
personal  estate  to  her  separate  use,  although  the  legal  title  be- 
comes vested  in  him  by  the  subsequent  marriage,  (m^)  In  such  a 
case  the  husband  will  be  a  trustee  for  the  wife's  separate  use,  and 
the  trust  will  bind  his  executors  and  administrators,  (n) 

without  notice  of  any  contemplated  fraud,  tween  the  time  of  a  runaway  marriage  In 
it  cannot  be  impeached  by  creditors.  In  Scotland,  and  its  re-celebration  in  Eng- 
order  to  render  the  settlement  void  on  ac-  land,  cannot  be  considered  antenuptial; 
count  of  fraud,  both  parties  must  concur  Ex  parte  Hall,  1  Yes.  &  B.  112. 
in  or  have  knowledge  of  the  intended  fraud.  (m\)  [See  Southerland  v.  Southerland. 
If  the  settlor  alone  intends  to  commit  a  5  Bush,  591.  But  in  Abbott  v.  Winches- 
fraud,  and  the  other  party  does  not  partic-  ter,  105  Mass.  1 15,  it  was  held  that  a  prom- 
ipate  in  that  intent,  the  settlement  will  be  issory  note  given  by  a  husband  to  his  wife 
valid  and  binding.  See  Andrews  v.  Jones,  before  their  marriage  becomes  a  nullity  on 
10  Ala.  400 ;  Coutts  r.  Green  how,  2  Munf.  the  marriage,  and  is  not  revived  by  the 
S6d  ;  Bunnel  v.  Witherow,  29  Ind.  123 ;  death  of  the  husband.  To  the  same  effect, 
Frank's  Appeal,  59  Fenn.  St.  190;  Jones's  see  Chapman  v.  Kellogg,  102  Mass.  246; 
Appeal,  63  Penn.  St  324 ;  Tunno  v.  Trev-  Patterson  v.  Patterson,  45  X.  H.  164 ; 
esant,  2  Desaus.  264;  Croft  v.  Arthur,  3  Pike  v.  Baker,  53  111.  163;  Smiley  v.  Smi- 
Desaus.  223 ;  Eppes  v.  Handolph,  2  Call,  ley,  18  Ohio  St.  543.  See,  however,  for 
103 ;  Jones's  Appeal,  62  Penn.  St.  324 ;  the  law  of  other  states,  Webster  v.  Web> 
Miller  V.  Goodwin,  8  Gray,  542;  Sullings  ster,  58  Maine,  139;  Wright  v.  Wright, 
V.  Richmond,  5  Allen,  187;  Tisdale  o.  59  Barb.  505;  Logan  r.  EUl,  19  Iowa, 
Jones,  38  Barb.  523 ;  Magniac  v.  Thomp-  491  ;  Child  v.  Peari,  43  Vt  224 ;  Stone  v. 
son,  7  Peters,  348.]  Gazzam,  46  Ala.  269 ;  Hinney  v,  Phillips,  , 

(/)  Campion  v.  Cotton,  17  Yes.  264;  50  Penn.  St.  382;  Steadman  o.  Wilbnr,  i 

Cadogan    v.  Eennett,  Cowp.   432.    But  7  R.  I.  481  ;  Simmons  v.  Thomas,  43  Miss.  I 

where  the  husband,  with  the  knowledge  of  31 ;  Petre  v.  State,  6  Yroom,  64,  69,  70.] 
the  wife,  had  committed  an  act  of  bank-        (n)    2  Roper  Husband  &  Wife,   156. 

mptcy  before  the  execution  of  the  settle-  But  the  agreement  must  be  in  writing,  by 

ment,  and  an  adjudication  of  bankruptcy  reason  of  the  4th  section  of  the  statute  of 

followed  within  twelve  months,  the  settle-  frauds  enacting  that  no  action  shall  be 

ment,  though    antenuptial,  was  held  in-  brought  whereby  to  charge  any  person 

valid ;  for,  by  relation,  the  property  had  upon  any  agreement  wuide  in  consideralum 

ceased  to  be  the  property  of  the  bankrupt  of  marriage,  unless  some  memorandum  or 

before  the  settlement  was  executed.  Fraser  note  thereof  shall  be  in  writing,  and  signed 

V,  Thompson,  4  De  6.  &  J.  659.    See  Bnl-  by  the  party  to  be  charged  therewith,  or 

mer  v.  Hunter,  L.  R.  8  Eq.  Ca.  46,  as  to  by  some  other  person  by  him  lawfully  an- 

where  the  settlement  was  held  fraudulent  thorized.    Randall    v.  Morgan,   12   Yes. 

as  against  the  wife  as  well  as  the  husband.  74 ;  Warden  v.  Jones,  23  Beav.  487 ;  S.  C. 

(m)  Brown  v,  Jones,   1   Atk.  190,  by  2  De  G.  &  J.  76  ;  Goldicnttr.  Townshend, 

Lord  Hardwicke.    A  settlement  made  be-  28  Beav.  445 ;  [2  Sugden  Y.  &  P.  (Sth 
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*  Likewise  a  post-nuptial  settlement  of  property  by  the  husband 
on  the  wife  is  obligatory  upon  himself  and  all  persons   Poatnup- 

%  »       »  will  SclvlC" 

claiming  as  volunteers  from  or  through  him.  (o)     And   ment. 
such  a  settlement  will  protect  the  property  even  against  creditors, 
unless  it  can  be  considered,  from  the  circumstances  under  which 
it  was  made,  fi-audulent  as  against  them.  ( j!?)     With  respect  to 

Am.  ed.)  718;  Riley  v.  Riley,  25  Conn.  Miss.  510;  Albert  i;.  Winn,  5 Md.  66;  Leav- 

154 ;  Albert  v,  Winn,  5  Md.  66 ;  Borst  v.  itt  v.  Leavitt,  47  N.  H.  329 ;   Larkin  r. 

Corey,  16  Barb.  136;  Reade  v.  Livingston,  McMullin,  49  Penn.  St.  29;  Woolston's 

3  John.  Ch.  481 ;  Kirksey  v.  Kirksey,  30  Appeal,  51  Penn.  St.  452  ;  Barker  u.  Eone- 

Gco.  156 ;  Lassence  v.  Tiemey,  1  Mac.  &  man,  13  Cal.  9;  Scogin  v.  Stacy,  20  Ark. 

G.  551,  and  cases  in  note  (2),  571  ;  Ham-  265  ;  Clayton  v.  Brown,  30  Geo.  490;  Rey- 

mersley  v.  Baron  De  Biel,  12  CI.  &  Fin.  nolds  v.  Lansford,  16  Texas,  286.]     The 

45  ;  Surcome  v.  Pinniger,  3  De  G.,  M.  &  statute  27  £liz.  c.  4,  makes  all  volantary 

G.  571,  note  (I),  and  cases.]     These  and  settlements  null  and  void  against  purcAcu- 

other  authorities  have  overruled  Dnndas  ers,  but  does  not  relate  to  creditors,  and 

V.  Duters,  1  Ycs.jr.  199.    But  if  a  man,  on  extends    only  to   lands,   tenements  and 

his  marriage  with  a  Indy,  enters  into  a  hereditaments.    The  statute  13  Eliz.  c.  5, 

mere  parol  agreement  with  her,  that  a  sum  which  relates  to  creditors,  directs  that  no 

of  money  shall  be  transferred  to  trustees  act  whatever  done  to  defraud  a  creditor  or 

upon  trust  for  himself,  his  intended  wife,  creditors  shall  be  of  any  effect  against 

and  the  children  of  the  marriage,  and  the  such  creditor  or  creditors.    Therefore  the 

money  is,  before  the  marriage,  actually  statnte  does  not  militate  against  any  trans- 

transferred  to  the  trustees,  who  hold  it  action  &ona^(fe,  and  where  there  is  no  im- 

solely  upon  the  trusts  agreed  upon,  the  agination  of  fraud ;  and  so  is  the  common 

fact    that  the  instrument  declaring   the  law.    Cadogan  v.  Kennett,  Cowp.  434,  by 

trusts  is  executed  by  them  subsequently  Lord    Mansfield.      See,  also.  Walker  v. 

to  the  marriage,  does  not  make  it  a  volun-  Burrows,  1  Atk.  93 ;  1  Smith's  Leading 

tary  instrument,  and  enable  creditors  to  Cas.  9  et  seq. ;  Tumley  v.  Hooper,  3  Sm. 

set  it  aside.   Cooper  v.  Wormald,  27  Beav.  &  G.  349.    The  principle  now  established 

270.    Indeed,  if  the   non-reduction  into  is  this :  The  language  of  the  act  being, 

writing  be  owing  to  the  fraudulent  con-  that  any  conveyance  of  property  is  void 

duct  of  the  husband,  equity  will  relieve,  against  creditors,  if  it  is  made  with  intent 

Lady  Montacute  v.  Maxwell,  I  P.  Wms.  to  defeat,  hinder,  or  delay  creditors,  the 

620 ;  S.  C.  1  Stra.  236 ;  I  Eq.  Cas.  Abr.  19.  conrt  is  to  decide  in  each  particular  case 

(o)  See  Curtis  v.  Price,  12   Yes.  89 ;  whether,  on  all  the  circumstances,  it  can 

[Riley  v.  Riley,  25  Conn.  154;  Paschall  v.  come  to  the  conclusion  that  the  intention 

Hall,  5  Jones  £q.  108 ;  Teasdale  v.  Teas-  of  the  settlor  in  making  the  settlement 

dale,  2  Bay  (S.  Car.),  546;  Bertrand  i;.  was  to  defeat,  hinder,  or  delay  his  cred- 

Elder,  23  Ark.  494;  Gardner  v.  Baker,  itors.    Thompson  v.   Webster,  4    Drew. 

25  Iowa,  343 ;  Knhn  v.  Stansfield,  28  Md.  628,  by  Eindersley  Y.  C.    But  it  is  not 

210 ;  Jones  v.  Morgan,  6  La.  Ann.  631.]  necessary  to  show  from  anything  actually 

(/))  [Picquet  v.  Swan,  4  Mason,  443 ;  said  or  done  by  the  party,  that  he  had  the 

Riley  v.  Riley,  25  Conn.  154;  Rogers  t;.  express  design  by  the  deed  to  defeat  cred- 

Ludlow,  3  Sandf.  Ch.   104 ;  William  &  itors.   If  he  includes  in  it  property  to  such 

Mary  College  v.  Powell,  12  Grattan,  372 ;  an  amount  that  the  court  is  satisfied,  hav- 

Butler  V.  Rickets,  11   Iowa,  107;  Wright  ing  regard  to  the  state  of  his  property, 

V.   Wright,  11   Iowa,   107;    Williams  v.  and  to  the  amount  of  his  liabilities,  its 

Avery,  38  Ala.  115;   Wiley  v.  Gray,  36  effect  might  probably  be  to  delay  or  defeat 
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what  is  80  regarded)  if  the  debts  *  of  the  hasband,  at  the  time  of 
making  the  settlement,  were  considerable,  and  the  effect  of  the 
settlement  is  substantiated,  would  be  to  defeat  the  creditors  of 
their  demands,  then  such  settlement  is  void  as  fraudulent.  ( j^ 
And  if  the  husband,  though  not  indebted  at  the  very  time,  be- 
comes BO  shortly  afterwards,  so  that  it  may  be  presumed  that  he 
made  the  settlement  with  a  view  to  being  indebted  at  a  future 
time,  it  is  equally  to  be  considered  as  fraudulent,  (r)  But,  gen- 
creditors,  the  deed  is  within  the  statute.  Register,  4  Minn.  391 ;  Coolidge  v.  MelTin^ 
Jenkyn  v.  Vaughan,  3  Drew.  424 ;  Free-  42  N.  H.  531  ;  Freeman  v.  Burnham,  36 
man  v.  Pope,  L.  R.  5  Ch.  App.  53S.  Conn.  469 ;  Gridley  v.  Watson,  53  111.186; 
[Bat  any  presnmption  of  fraud  arising  Stewart  v.  Rogers,  25  Iowa,  395 ;  Hunters 
from  the  mere  fact  that  the  settlor  was  in-  v.  Waite,  3  GratUn,  26 ;  Church  v.  Cha- 
debted  at  the  time  of  making  a  voluntary  pin,  36  Vt.  223 ;  Ellinger  r.  Crowl,  17  Md. 
settlement  may  be  rebutted.  Thacher  p.  361 ;  Kuhn  v.  Stansfield,  28  Md.  210; 
Fhinney,  7  Allen,  146;  Lerow  v.  Wil-  Chambers  v.  Spencer,  5  Watts,  406;  2 
marth,  9  Allen,  382;  Woolston*s  Appeal,  Sogden  Y.  &  P.  (8th  Am.  ed.)  714,  note 
51  Penn.  St.  542 ;  Babcock  v,  Eckler,  24  {t},  where  this  subject  is  fully  discussed 
N.  T.  623 ;  Case  v,  Phelps,  39  N.  Y.  164  ;  and  the  cases  cited  ;  Mackay  v.  Douglass, 
Kent  V.  Riley,  L.  R.  14  £q.  190.]  L.  R.  14  Eq.  106 ;  Bridgford  v.  Riddell, 
{q)  Beaumont  v.  Thorp,  1  Ve&  sen.  55  111.261;  Sims  v.  Rickets,  35  Ind.  181 ; 
27 ;  1  Rop.  Husband  &  Wife,  309.  See,  Bancroft  v.  Curtis,  108  Mass.  49,  and  cases 
also.  Holmes  v.  Penney,  3  Kay  &  J.  90;  cited ;  Annin  v.  Annin,  24  N.  J.  £q.  185; 
Barrack  v,  M'Cullock,  lb.  110  ;  Acraman  Phelps  v.  Morrison,  24  N.  J.  £q.  195.  In 
D.  Corbett,  1  John.  &  H.  411;  French  v.  the  abore  case  of  Spirett  v.  Willows,  3 
French,  6  De  G.,  M.  &  G.  95 ;  Christy  i;.  De  G.,  J.  &  S,  293,  303,  Lord  Westbuiy 
Courtenay,  26  Bear.  140;  [Belford  v.  said:  ^' It  is  obvious  that  the  fact  of  a  vol- 
Crane,  16  N.  J.  £q.  265.  The  doctrine  is  untary  settlor  retaining  money  enough  to 
thus  expressed  by  Lord  Westbury  L.  C.  in  pay  the  debts  which  he  owes  at  the  time 
Spirett  V.  Willows,  3  De  G.,  J.  &  S.  293,  of  making  the  settlement,  but  not  actuaUy 
302  :  "  If  the  debt  of  the  creditor  by  paying  them,  cannot  give  a  dificrent  char- 
whom  the  voluntary  settlement  is  im-  acter  to  the  settlement  or  take  it  out  of  the 
peached  existed  at  the  date  of  the  settle-  statute.  It  still  remains  a  voluntary  alien- 
ment,  and  it  is  shown  that  the  remedy  of  ation  or  deed  of  gift,  whereby  in  the  event 
the  creditor  is  defeated  or  delayed  by  the  the  remedies  of  creditors  are  delayed,  bin- 
existence  of  the  settlement,  it  is  immate-  dered,  or  defrauded."  But  it  is  said  in 
rial  whether  the  debtor  was  or  was  not  Babcock  v.  Eckler,  24  N.  Y.  623,  that 
solvent  after  making  the  settlement."  See  when  the  settlor  retains  a  large  amount, 
the  remarks  of  Lord  Hatherly  L.  C.  and  more  than  enough  to  pay  his  existing 
Gifibrd  L.  J.  in  Freeman  v.  Pope,  L.  R,  5  debts,  the  presumption  of  fraud  is  suffi- 
Ch.  Ap.  543,  544,  upon,  and  in  limitation  ciently  rebutted.  See  Kipp  v.  Hanna,  8 
of  the  doctrine  thus  expressed.  See,  also.  Bland,  26 ;  Taylor  v.  Eubanks,  3  A.  K. 
Bellows  J.  in  Pomeroy  v.  Bailey,  43  N.  H.  Marsh.  239 ;  Hopkirk  v.  Randolph,  2 
122 ;  Potter  v.  McDowell,  31  Missou.  62 ;  Brock.  132 ;  Brookbank  v.  Kennard,  41 
Norton  v.  Norton,  5  Cush.  524 ;  Brackett  Ind.  339 ;  Moriu  v.  Hoffman,  35  111.  553 ; 
V.  Waite,  4  Vt.  389;  Van  Wyck  v.  Seward,  Miller  v.  Johnson,  27  Md.  6;  Townsend 
18  Wend.  375;  S.  C.  6  Paige,  62 ;  Bab-  v.  Maynard,  45  Penn.  St  198;  Tripner  v. 
cock  9.  Eckler,  24  N.  Y.  623 ;  Reade  v,  Abrahams,  47  Penn.  St  220.] 
Livingston,  3  John.  Ch.  481 ;  Tilley  v.  (r)  Stileman  v.  Ashdown,  2  Atk.  481. 
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erally  speaking,  debts  subsequently  incurred  will  not  defeat  a  post- 
nuptial settlement ;  («)  nor  will  any  presumption  of  fraud  against 
creditors  arise  from  the  debts  of  the  husband  owning  at  the  time, 
if  they  were  of  inconsiderable  amount ;  (^)  or  if,  though  consid- 
erable, the  payment  of  them  is  secured,  as  upon  mortgages  or  by 
other  means ;  (u)  or  if  the  settlement  itself  provides  for  their 
payment,  (x) 

Besides  the  presumptiye  evidence  of  fraud  arising  from  the  sit- 
uation of  the  husband,  with  respect  to  his  debts,  at  the  date  of 
a  postnuptial  settlement,  it  has  also  been  considered  as  a  badge  of 
fraud  towards  creditors,  that  the  husband  reserves  to  himself  by 
the  provisions  of  it,  a  power  of  revoking  the  limitations  of  the 
property  in  favor  of  the  *  wife,  (y)     So  fraud  may  be  presumed 

by  Lord  Hardwicke ;  Barling  v.  Bishop,  ster  4  Drew.  628  ;  Phillips  r.  Wooster,  36 
29  Beay.  417.  N.  Y.  412 ;  Holmes  v.  Clark,  48  Barb.  237 ; 
(t)  Townshend  v.  Wyndham,  2  Yes.  sen.  Thatcher  v.  Phinoej,  7  Allen,  146 ;  Case 
10,  bj  Lord  Hardwicke  ;  Kidney  v.  Coass.  v.  Phelps,  39  N.  Y.  164;  Crosslcy  v.  El- 
maker,  12  Yes.  136  ;  Battersbee  v.  Far-  worthy,  L.  R.  12  £q.  158  ;  Carter  v.  Grim- 
rington,  1  Swanst.  106  ;  HoUoway  o.  Mil-  shaw,  49  N.  H.  100,  105,  106 ;  McLane  v. 
lard,  1  Madd.  414.  See  Spirett  v.  Wil-  Johnson,  43  Yt  48;  Bridgford  v.  Riddell, 
lows,  34  L.  J.  Ch.  365  ;  [3  Be  G.,  J.  &  8.  55  Bl.  261.] 

(Am.  ed.)  293,  note  (2)  and  cases  cited;]  (t)  Lash  v.  Wilkinson,  5  Yes.  384,  in 
Freeman  v.  Pope,  L.  R.  5  Ch.  App.  538  ;  which  case  Lord  Alvanley  intimated  that 
Hare  v.  Gardner,  L.  R.  7  £q.  Cas.  317.  the  validity  of  the  settlement  will  depend 
[In  Spirett  v.  Willows,  2  De  G.,  J.  &  S.  on  the  fact  whether  the  hnsband  was  sol- 
293,  302, 303,  Lord  Westbnry  L.  C.  said  :  rent  at  the  time  of  making  it.  Bat  it  has 
"  If  a  Tolnntary  settlement  or  deed  of  gift  been  since  held  that  it  is  not  necessaiy  to 
be  impeached  by  sabsequent  creditors  prove  insolvency,  thongh  the  mere  exist- 
whose  debts  had  not  been  contracted  at  the  enoe  of  some  debt  is  not  sufficient.  Town- 
date  of  the  settlement,  then  it  is  necessary  send  v,  Westacott,  2  Beav.  340;  Skarf  v. 
to  show  either  that  the  settlor  made  the  Sonlby,  1  Mac  &  G.  364 ;  [Malins  Y.  C. 
settlement  with  express  intent "  to  delay,  in  Smith  v.  Cherrill,  L.  R.  4  Eq.  389, 395 ; 
hinder,  or  defraad  creditors,  *'  or  that  after  Norton  v.  Norton,  5  Cash.  524  ;  Smith  v. 
the  settlement  the  settlor  had  no  sufficient  Yell,  3  Eng.  470 ;  Potter  v,  McDowell,  31 
means  or  reasonable  expectation  of  being  Missoa.  62 ;  Dewey  J.  in  Parkman  v. 
able  to  paj  his  then  existing  debts,  that  Welch,  19  Pick.  231,  235 ;  Wilson  v.  How- 
is  to  say,  was  reduced  to  a  state  of  insol-  ser,  12  Penn.  St.  109 ;  Wilson  v.  Ba- 
vency ;  in  which  case  the  law  infers  that  chanan,  7  Grattan,  334 ;  Worthington  o. 
the  settlement  was  made  with  intent  to  Ballett,  6  Md.  172;  S.  C.  2  Md.  Ch.  99; 
delay,  hinder,  or  defraad  creditors,  and  is  Parish  v.  Marphree,  13  How.  92 ;  Hadnal 
therefore  fn&adalent  and  void."  See  S.  C.  v.  Wilder,  4  McCord,  294 ;  M'Elwee  v.  Sat- 
3  De  G.,  J.  &  S.  (Am.  ed.)  293,  note  (2)  ton,  2  Bailey,  128  ;  Robinson  t;.  Stewart,  10 
and  cases  cited;  2  Sugden  Y.  &  P.  (8th  N.  Y.  189; Bridgford v. Riddell, 55 III. 261.] 
Am.  ed.)  714,  note  (()  and  cases  cited;  (u)  Stephens  v.  Olive,  2  Bro.  C.  C.  90. 
Kindersley  Y.  C.  in  Jenkyn  v.  Yaoghan,  (x)  George  r.  Milbanke,  9  Yes.  194. 
3  Drew.  419 ;  James  Y.  C.  in  Freeman  v.  (y)  1  Roper  Hasband  &  Wife,  318,  Jiu 
Pope,  L.  R.  9  £q.  206 ;  Thompson  v.  Web-  cob's  ed. 
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from  the  fact,  that  notwithstanding  the  postnuptial  settlement 
purports  to  be  an  absolute  transfer  of  personal  property,  the  hus- 
band continues  in  possession  of  it,  (z)  unless,  indeed,  his  possession 
be  bond  fide  consistent  with  the  nature  of  the  settlement,  (a) 

Where  the  settlement  after  marriage  by  the  husband  upon  the 
wife  is  made  for  a  valuable  consideration,  the  presumption  of 
fraud  fails,  though  the  husband  be  indebted  at  the  time,  (a^) 
Thus,  if  the  settlement  be  made  in  consideration  of  her  father,  or 
some  other  person,  advancing  a  sum  of  money,  (li)  or  on  occasion 
of  an  increase  of  fortune  falling  to  her,  (c)  or  in  consideration  of 
her  relinquishing  any  valuable  interest,  as  her  jointure,  (d)  or 
dower,  (e)  or  property  secured  to  her  for  her  separate  use ;  (/)  in 
all  these  cases  the  settlement  will  be  valid  against  creditors,  un- 
less the  property  settled  so  much  exceeds  the  consideration  in 
value,  that  from  its  inadequacy  it  appears  that  a  fraud  was  in- 
tended on  the  creditors.  (^) 

(z)  That  the  continuance  in  possession  (c)  1  Roper  Husband  &  Wife,  323,  2d 

is  a  badge  of  fraud,  see  Twyne's  cose,  3  ed.    The  court  of  chancery  will  order  an 

Co.  81   a;  Edwards  v.  Harben,  2  T.  R.  additional  settlement  to  be  made  on  the 

587  ;  Bamford  t^.  Baron,  lb.  594,  in  note  wife  on  an  increase  of  fortune  falling  to 

(a);   [Benj.  on   Sales   (Ist  Am.  ed.),  §  her,  which  will  bind  both  the  creditors  and 

484  et  seq. ;  Bellows  C.  J.  in  Putnam  v,  purchasers  of  the  husband.    lb. 

Osgood,  52  N.  H.  148,  153  et  seq,;  Cool-  (d)  Cottle  r.  Fripp,  2  Vcm.  220;  Soot 

idge  V.  Melvin,  42  N.  H.  510 ;  RothchUd  »•  Bell,  2  Lev.  70. 

V,  Rowe,  44  Vt.  389.]  («)  Per  curiam  in  Lavender  t;.  Black- 

(a)  Kidd  t;.  Rawlinson,  4  Bos.  &  Pull,  stone,  2  Lev.  147.    See,  also,  Hewison  v. 

69;  Lady  Arundell  v.  Fhipps,  10  Ves.  Negus,  16  Beav.  598,  by  Lord  Langdale. 

139 ;    Colvile  v.  Parker,  Cro.  Jac.   158.  (/)  I^ady  Arundell  v.  Phipps,  10  Vcs. 

See  Eastwood  V.  Brown,  Ryan  &  M.  312;  1S9>     [When  a  husband  owes   his  wife 

Martindale  v.  Booth,  3  B.  &  Ad.  498 ;  1  money  he  may  make  a  bond  Jide  convey- 

Smith's  Leading  Cases,  p.  9  et  seq. ;  Alton  ^^^^  o^  ^^^^  ^  ^^^^    Peiffer  v,  Lytle,  58 

V,  Harrison,  L.  R.  4  Ch.  App.  622 ;  [Bel-  JPenn.  St.  286.] 

lowsC.  J.  in  Putnam  t;.  Osgood,  62  N.  H.  (9)  Ward  v.  Shallet,  2  Ves.  sen.  16; 

154 ;  Morse  v.  Powers,  17  N.  H.  296 ;  Colt  Dewey  v.  Bayntum,  6  East,  257.     What 

J.  in  Ingalls  v,  Herrick,  108  Mass.  353,  ^^  ^  reasonable  proportion  or  value  be- 

354;   Brooks  v.  Powers,  15  Mass.  244;  tween  the  thing  given  or  paid,  and  that 

Benj.  on  Sales  (1st  Am.  ed.),§§486,502.]  settled  in  consideration  of  it  by  the  hns- 

(ai)  [See  Hunt  v,  Johnson,  44  K.  Y.  band,  is  a  calculation  and  result  depend- 

27 ;  Bamum  v.  Farthing,  40  How.  (N.  Y.)  ent  upon  each  case  in  connection  with  col- 

Pr.  25 ;  Duffy  o.  Ins.  Co.  8  Watts  &  S.  lateral  circnmstances.    The   question    is 

413.]  incapable  of  a  general  definite  answer; 

(6)  Colvile  V.  Parker,  Cro.  Jac.  158 ;  *nd  when  the  court  is  unable  to  draw  the 

Ramsdcn  v.  Hylton,  2  Vea.  sen.  308,  in  conclusion,  the  fact  must  be  ascertained  by 

Lord  Hardwicke*8  judgment;  Brown  ».  ftjnry.     1  Roper  Husband  &  Wife, 327, 

Jones,  1  Atk.  190;  Wheeler  r.  Caryl,  1  2d  ed. 
Ambl.  121. 
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On  the  same  ground,  when  a  postnuptial  settlement  *  is  made 
in  pursuance  of  a  written  agreement  before  marriage,  it  is  valid 
against  creditors ;  for  the  contract  of  marriage  is  a  valuable  con- 
sideration, and  establishes  the  settlement  against  every  one ;  (A) 
but  if  the  agreement  before  marriage  is  verbal  only,  though  the 
settlement  after  marriage  is  in  pursuance  of  it,  such  agreement 
will  not  support  the  settlement  against  creditors,  (i) 

When  a  settlement  is  made  after  marriage,  and  there  being 
creditors  at  the  time,  it  is  on  that  account  declared  fraudulent,  the 
property  so  settled  becomes  part  of  the  assets,  and  all  subsequent 
creditors  are  let  in  to  partake  of  it.  (/  )  And  it  should  seem  that 
the  subsequent  creditors  may  assert  their  rights  as  plaintiffs ;  (A) 
at  all  events,  if  any  debt,  which  was  due  at  the  time  of  the  execu- 
tion of  the  deed  still  remains  unsatisfied.  (J) 

Besides  the  means   already  described  of  the  acquirement   of 
separate  property,  by  a  wife,  she  may  also  do  so  by  car-   Separate 
rying  on  trade  apart  from  her  husband,  on  her  separate  JJ^u^red 
account,  either  in  consequence  of  an  express  agreement  ^'^^i^^ 
between  her  and  her  husband  before  marriage,  or  from   trading, 
his  permission  after  marriage,  (m)    There  is  an  important  distinc- 

'     (A)  1  Ropor,  306,  2d  ed. ;  [Belford  v,  ( j)  Walker  v,  Furrowes,  1  Atk.  94,  by 

Crane,  16  N.  J.  Eq.  265;  2  Sugden  V.  &  Lord  Hardwicke.    Taylor  v.  Jones,  2  Atk. 

P.  (Sih  Am.  ed.)   718;  Saunders  v.  Ter-  600;  Montagae  v.  Sandwich,  12  Ve8.  l.'ie, 

rill,  1  Ired.  (Law)  97 ;  Caines  v.  Marley,  2d  edition,  note  (52)  to  Kidney  v.  Couss- 

2  Yergcr,  582;  Rogers  v.  Hull,  4  Watts,  maker;  fposf,  1679,  and  notes.] 

359.    In  Smith  t;.  Allen,  5  Allen,  454,  it  {k)  Jenkyn  v.  Yaughan,  3  Drew.  419. 

was  held  that  a  legal  contract  and  prom-  See  Keese  River  Silver  Mining  Company 

ise  of  marriage  made  in  good  faith  by  a  v.  Atwell,  L.  R.  7  £q.  Ca.  347.    In  Lush 

woman  to  one  who  has  executed  to  her  a  v.  Wilkinson,  5  Yes.  387,  Lord  Alvanley 

deed  of  land,  for  the  purpose  of  inducing  said  it  was  very  extraordinary  for  a  sub- 

her  to  marry  him,  furnishes  a  good  con-  sequent  creditor  to  come  with  a  fishing 

sideration  for  the  deed;  and  she  will  be  bill,  in  order  to  prove  antecedent  debts, 

entitled  to  hold  the  land  against  his  cred-  But  see  Richardson  v.  Smallwood,  1  Rop. 

itors,  although  the  marriage  is  prevented  313,  note  (c),  Jacob's  edition,    and    the 

by  his  death.     See  S terry  v.  Arden,   1  rest  of  the  note,  and  Atherley's  note  to 

John.  Ch.  261;  4  Kent,  463;  Huston  v.  the  Touchstone,  p.  66. 

Cantril,  11  Leigh,  176.]        .  (/)  Jenkyn  v.  Yaughan,  H.  T.  1856,  by 

(i)  Ante,  752,  note  (n) ;  [2  Sugden  Y.  Kindersley  Y.  C.  3  Drew.  419. 

&  P.  (8th  Am.  ed.)  718;  Izard  v.  Izard,  (m)  See  Haddon  v.  Fladgate,  I   Sw.  & 

1   Bailey   (S.   Car.)   Ch.  228;  Wood  v,  Tr.  48;  ante,  61,  note  (6).    Any  agree- 

Savage,  2  Doug.  (Mich.)  316;  Borst  v,  ment  with,  or  permission  from  her  has- 

Corey,  16  Barb.  136 ;  Davidson  v.  Graves,  band,  is  not  now  necessary,  by  the  mar- 

Rlley   (S.   Car.)   Ch.    219;    Simpson    v.  ried  woman's    property  act    (33    &    34 

Graves,  Riley  (S.  Car.)  Ch.  232.]  Yict.  c.  93,  s.  1).    See  ante,  748,  note  (c). 
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tion,  *  with  respect  to  the  estate  of  the  executor  of  the  husband, 
between  the  wife's  right  to  property  acquired  in  the  two  cases. 
When  the  agreement  is  made  previously  to  marriage,  since  the 
consideration  is  valuable,  the  transaction  will  not  only  be  obliga- 
tory upon  the  husband  and  his  executors,  but  also  binding  upon 
his  creditors ;  when  the  agreement  originates  during  the  marriage, 
it  will  be  void  against  his  creditors,  but  good  against  himself,  (n) 

In  the  case  of  the  wife's  being  a  sole  trader  within  the  city  of 
London,  according  to  the  custom  there,  the  husband  can  do  no  act 
to  prevent  the  creditors  of  the  wife  being  satisfied  out  of  her  prop- 
erty in  trade ;  but  when  these  demands  are  satisfied,  he  may,  at 
law,  possess  himself  of  the  surplus  of  her  property ;  for  the  custom 
does  not  extend  to  prevent  him.  (o)  But  there  may  be  a  question 
whether  a  court  of  equity  would  not  consider  this  surplus  as  the 
wife's  separate  property,  (p) 

The  savings  arising  from  the  separate  property  of  the  wife  will 
Sayinire,  ^^^  form  a  part  of  the  estate  of  her  husband's  executor ; 
&c.  from      for  "  the  sprout  is  to  savor  of  the  root  and  go  the  same 

wife's  Bepa-  »»y-vAi  •         i  i  i»  •  i      r. 

rate  prop-     way.    Co)     And  SO  lewels,  or  other  things,  bought  by 
the  wife,  with  money  arising  out  of   her  separate  prop- 
erty, will  not  be  assets  liable  to  the  husband's  debts,  (r)     But  as 
she  *  is  entitled  to  deal  with  her  separate  estate  as  she  pleases,  if 

(r)  2  Rop.   165,  2d  ed.;    [Rogers  v.  perLordCowperC;  Sir  Paul  NeaVg case, 

Fale«,  5  Penn.  St.  157.]  Prec.  Chan.  44;  but  see  Lady  Tyrrell's 

(o)  Lavie  v.  Phillips,  3  Burr.  1785,  by  case,  1  Freem.  304;  pott,  761,  note  (;). 

Yates  J.  See,  also,  Carne  v,  Brice,  7  M.  &  W.  ISS, 

(p)  2  Rop.  Husband  &  Wife,  125,  2d  where  it  was  held  that  clothes  bought  by 

ed.  the  wife  out  of  money  settled  to  her  sep- 

(q)  Gore  V.  Knight,  2  Vem.  535.    Sir  arate  use  might  be  taken  in  execution  for 

Paul  Neal's  case,  cited  in  Herbert  v.  Her-  her  husband's  debts.    See,  likewise,  Mes- 

bert,  Prec.  Chanc.  44 ;  [Barron  v,  Barron,  senger  v.  Clarke,  5  Ex.  388 ;  Bird  v,  Pea- 

24  Vt.  375 ;  Richardson  v.  Estate  of  Mer-  grum,  13  C.  B.  639.    But  these  decisions 

rill,  32  y  t.  27  ;  Miller  v.  Williams,  5  Md.  at  law  do  not  conclude  the  question  as 

226,  236 ;  Rush  i;.  Vonght,  55  Penn.  St  to  the  rights  of  the  wife  in  equity.    Ac- 

437 ;  Towers  v.  Hagner,  3  Whart  57 ;  cordingly  in  Brooke  v.  Brooke,  25  Beav. 

Yardly  v,  Raub,  5  Whart.  123  ;  Rogers  v.  342,  husband  and  wife  had  for  many  years 

Fales,  5  Penn.  St.  104 ;  Young  v.  Jones,  9  lived,  and  were  still  living  separate.    He 

Humph.  551 ;  Gentry  v.  McReynolds,  12  remitted  money  for  her  maintenance  and 

Missou.  533  ;  Hoot  v,  Sorrell,  11  Ala.  386 ;  support.    She  saved  a  considerable  por> 

Kee  V,  Yasser,  2  Ired.  £q.  553 ;  Merritt  v.  tion.    And  it  was  held  by  Romilly   M. 

Lyon,  3  Barb.  110.]     So  as  to  her  sayings  R.  that  the  husband  could  not  recover 

out  of  her  alimony.    Moore  v.  Barber,  34  back  these  savings ;  for  that  the  remit- 

L.  J.  N.  S.  Ch.  482.  tances  must,  as  against  the  husband,  be 

(r)  Willson  v.  Pack,  Prec.  Chan.  297,  treated  as  her  separate  estate. 
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she  directly  authorizes  any  moneys  which  for  a  part  of  it,  or  the 
savings  arising  from  it,  to  be  paid  to  her  husband,  he  is  entitled  to 
receive  them,  and  she  can  never  recall  them.  («) 

The  general  rule  of  law,  derived  from  the  unity  of  person,  is, 
that  gifts  from  the  husband  to  the  wife  are  void.  («^)  ^ftg  from 
"  But  in  courts  of  equity,'*  Lord  Hardwicke  says  in  ^duT the 
Lucas  V.  Lucas,  (€)  "gifts  between  husband  and  wife  ^*«- 
have  often  been  supported,  though  the  law  does  not  allow  the 
property  to  pass.  It  was  so  determined  in  the  case  of  Mrs.  Hun- 
gerford,  and  in  Lady  Cowper's  case,  before  Sir  Joseph  Jekyll, 
where  gifts  from  Lord  Cowper,  in  his  lifetime,  were  supported, 
and  reckoned  by  this  court  as  a  part  of  the  personal  estate  of 
Lady  Cowper."  (li) 

And  his  lordship  proceeded  to  decree  that  the  defendant  in  the 
cause,  a  widow,  was  entitled  to  1,0002.  South  Sea  annuities,  trans- 
ferred by  her  husband,  in  his  lifetime,  into  the  name  of  his  wife, 
as  a  valid  gift  against  the  husband  and  his  representatives,  (y^ 

(5)  Caton  V.  Rideoat,  1  Mac.  &  G.  599.  5  Watts  &  S.  494 ;  Paschall  v.  Hall,  5 

Bat  see,  also,  Darkin  v.  Darkin,  17  Bear.  Jones  (N.  Car.),  108 ;  Dale  v.  Lincoln,  62 

578.  m.  22 ;  ante,  752,  note  (m^) ;  Coates  v. 

(t^)  [See  Manny  v.  Rixford,  44  HI.  129  ;  Gerlach,  44  Penn.  St.  43  ;  Chapman  v. 

Woodson  v.  Pool,  19  Missou.  840.    This  Kellogg,   102  Mass.  246,  248,  and  cases 

common  law  rale  is  abrogated  in  Kew  cited;  Lord  v.  Parker,  3  Allen,  129;  Ing- 

York,  by  N.  Y.  Laws,  1862,  c  343.    Raw-  ham  v.  White,  4  Allen,  412,  415;  Vance 

son  V.  PennsylTania  R.  R.  Co.  2  Abb.  Pr.  v.  Nagle,  70  Penn.   St.    176;    Sims   o. 

N.  S.  220.]  Rickets,  35  Ind.  181 ;  Beard  v.  Dedolph, 

(t)  1  Atk.  271.    See,  also,  8  Atk.  398.  29   Wis.  136  ;  Simmons  v,  Thomas,  43 

(u)  See,  also.   Sir   Thomas   Plumer's  Miss.  31.    It  is  well  settled  in  Mississippi, 

judgment  in  Walter  v.  Hodge,  2  Swanst.  that  hasband  and  wife  may  have  direct 

104 ;  S.  C.  1  Wils.  Ch.  Cas.  445.  Though  pecuniary  dealings  with  each  other  and 

the  property  does  not  pass  at  law,  yet,  in  that  the  latter  may  become  the  creditor  of 

equity,  a  hasband,  being  the  owner  at  law,  the  former.    Butterfield  v.  Stanton,  44 

may  become  a  trustee  for  his  wife;  and  Miss.   15;    Thorns  v.  Thoms,  45  Miss. 

if  by  clear  and  irrevocable  acts  he  has  263.    See  Majrfleld  v,  Kilgour,  31   Md. 

made  himself  sach  trustee,  the  gift  to  his  240 ;    Savage  v.  CNeil,  44  N.  Y.  298 ; 

wife  will  be  conclusive.    Mews  t;.  Mews,  Simmons  v,  Thomas,  43  Miss.  31.] 
15  Beav.  533,  by  Romtlly  M.  R. ;  Grant  v.       {v)  See,  also,  Lord  Hardwicke's  notice 

Grant,  Rolls,  July  10,  1865, 11  Jur.  N.  S.  of  this  case,  in  Graham  v.  Londonderry,  3 

787  ;  S.  C.  34  L.  J.  Ch.  641 ;  [George  v.  Atk.  393.    But  see,  likewise,  2  Sm.  &  G. 

Spencer,  2  Md.  Ch.  353 ;  Eddins  o.  Buck,  197 ;  [Scott  v,  Simes,  10  Bosw.  314 ;  Wil- 

23  Ark.  507;  Peck  v.   Brnmmagin,  31  liams  o.  Maull,  20  Ala.  721;  Booker  v. 

CaL  440 ;  Jennings  v.  Davis,  31   Conn.  Booker,  32  Ala.  473 ;  Barron  v,  Barron, 

134;  Underbill  V.  Morgan,  33  Conn.  105 ;  24  Yt.  375;  Pinney  v.  Fellows,   15   Yt 

Churchill  V.  Corker,  25  Geo.  479;  Claw-  525;   Wood  v.  Warden,  20  Ohio,  518; 

son  V.  Clawson,  25  Ind.  229  ;  Skillman  v.  Button  v.  Dney,  3  Penn.  St.  100 ;  Resor 

Skillman,  13  N.  J.  £q.  403;  Wells  v.  v.  Resor,  9  Ind.  347.] 
Treadwell,  28  Miss.  717 ;  Herr's  Appeal, 
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So  stock  purchased  by  a  man  in  the  name  of  himself  and  his 
stock,  &c.  wife,  was,  on  his  death,  held  by  the  vice  chancellor  *  (Sir 
V  husband  John  Leach)  to  go  to  her  as  the  survivor,  (a;)  And  in 
name^s  of  ^  Similar  case,  Lord  Eldon  C.  said  it  was  primd  facie 
wif/orfn^  a  gift  to  herself  in  the  event  of  her  surviving,  unless 
her  name:  evidence  of  contemporaneous  acts,  showing  a  contrary 
intention,  were  produced,  (y)  So  where  the  husband  lends  out 
money  upon  securities  taken  in  the  names  of  himself  and  wife, 
and  dies,  the  wife  is  entitled  by  survivorship,  if  there  are  sufficient 
assets  without  this  money  to  pay  debts.  (2)  And,  generally, 
where  a  husband  purchases  personal  property  in  the  name  of  his 
wife,  or  in  their  joint  names,  it  will  be  presumed,  in  a  case  clear 
of  fraud,  to  have  been  intended  as  an  advancement  and  provision 
for  the  wife,  and  on  surviving  her  husband  she  will  be  entitled, 
unless  he  has  aliened  the  property  in  his  lifetime,  (a) 

(x)  Lorimer  v,  Lorimer,  MSS.  Mr.  as  for  payments  made  by  her,  which  paj- 
Beames,  note  (46)  to  Rider  v.  Kidder,  10  ments  were  entered  in  the  book  of  the 
Ves.  367,  2d  ed.  [In  Draper  v,  Jackson,  bank,  as  made  by  the  wife,  and  a  certificate 
16  Mass.  480,  Jackson  J.,  in  a  very  elab-  was  issued  to  her  as  owner  of  the  shares, 
orate  opinion,  sustained  the  doctrine  that  The  husband  afterwards  purchased  shares 
the  husband  might  by  his  act  authorize  a  in  the  same  bank,  in  his  own  name,  and 
contract  in  the  joint  names  of  himself  sometimes  pledged  the  same  to  the  bank  as 
and  wife,  and  that  sach  a  contract  would  security  for  loans  made  to  him,  bnt  nerer 
inure  to  the  benefit  of  the  wife,  if  she  sur-  so  pledged,  nor  proposed  so  to  pledge,  the 
Tived  her  husband.  Dewey  J.  in  Phelps  shares  that  stood  in  his  wife's  name.  He 
V,  Phelps,  20  Pick.  559,  560 ;  Sanford  v.  received  dividends  as  long  as  he  lived,  on 
Sanford,  5  Lansing,  486 ;  S.  C.  61  Barb,  the  shares  that  stood  in  his  own  name 
293.  In  Michigan,  securities  taken  by  a  and  on  those  that  stood  in  the  name  of  his 
husband  in  his  own  name  for  money  of  wife,  and  always  requested  the  cashier  of 
his  wife,  belong  after  her  death  to  her  the  bank  to  give  him  the  money  in  two 
administrator.  Lelond  v.  Whitaker,  23  distinct  and  separate  sums,  and  he  some- 
Mich.  324.  See  Dayton  v,  Fisher,  34  Ind.  times  asked  for  particular  kinds  of  money 
356.]  for  his  wife  in  payment  of  the  dividends 

(y)  Wilde  v.  Wilde,  MS.  1  Rop.  IIus-  on  the  shares  that  stood  in  her  name.    It 

band  &  Wife,  by  Jacob,  54.   See,  also,  ac-  was  held  that  the  wife,  upon  her  hns- 

cord.  Dummer  v.  Pitcher,  5  Sim.  35;  2  band's  death,  was  entitled,  as  against  his 

My.  &  K,  262  ;  Coates  t;.  Stevens,  1  T.  heirs-at-law,  to  hold  the  shares  that  stood 

&  Coll.  66  ;  Low  v.  Carter,  I  Beav.  426 ;  in  her  name,  as  her  own  property,  these 

Vance  v,  Vance.  1  Beav.  605 ;  Williams  having  been  a  gift  thereof  to  her  by  her 

V.  Davies,  33  L.  J.,  P.  M.  &  A.  127.  hnsband,  valid  as  against  all  persons  ex- 

{z)  Christ's  Hospital  v.  Budgin,  2  Vem.  oept  his  creditors,  who  might  resort  to  the 

683.     [A  husband  subscribed  for  shares  in  shares  for  payment  of  these  debts  if  he 

the  stock  of  a  bank,  and  on  paying  the  did  not  leave  other  property  sufficient  to 

instalments  he  stated  that  the  shares  be-  pay  them.    Adams  v.  Brackett,  5  Met. 

longed  to  his  wife,  and  that  she  would  280.] 

have  something  to  support  her  if  he  should        (a)  Kingdon  v.  Bridges,  2  Vem.  67  ; 

spend  all  his  property.    He  took  receipts  Glaister  v.  Hewer,  8  Ves.  199.    So  wlierB 
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But  where  the  widow  seeks  to  establish  a  gift  from  her  husband 

in  his  lifetime,  she  must  adduce  evidence  beyond  suspi-   what  is 

cion ;  (J)  and  nothing  less  will  do  than  a  clear  irrevo-   evidence  of 
cable  gift,  either  to  some  person  as  trustee,  or  by  some  J^b^nJ  ^ 
clear  and  distinct  act  of*  his,  by  which  he  divested  him-  ^^^®* 
self  of  the  property,  and  engaged  to  hold  it  as  trustee  for  the 
separate  use  of  his  wife.  (<?) 

a  man  from  time  to  time  gave  his  wife  encc  of  reduction  to  possession  by  the  hus- 

Rums  of  money,  part  of  which  accumulated  band,  arising  from  the  facts  above  stated, 

88  stock  in  his  name,  and  he  received  the  it  was  shown  that  at  the  time  when  the 

dfvidendB  and  paid  them  to  her,  and  in  money  was  placed  to  the  credit  of  the  hns- 

every  way  treated  the  stock  as  her  sep-  band  in  the  books  of  the  bank,  he  stated 

arate  property,  it  was  held  by  Sir  Cress-  that  it  was  not  his  money  but  his  wife's ; 

well  Crcsswell  that  the  wife  had  acquired  that  he  did  not  want  the  money,  but  would 

a  separate  estate,  of  which  the  husband  leave  it  in  the  bank  for  her.    The  court 

had  considered  himself  trustee  for  her,  held  that  there  was  no  reduction  of  the 

and  to  which  the  jus  disponendi  attached,  property  to  the  possession  of  the  husband, 

In  the  Goods  of  Smith,  1  Sw.  &  Tr.  125.  inasmuch  as  he  disaffirmed  at  the  time 

[See  notes   (s),  above,  and   (c),  below;  any  such  purpose.   So  in  Phelps  v.  Phelpe, 

Rynders  v.  Crane,  3  Daly,  339.]  20  Pick.  556,  it  appeared  that  a  married 

(h)  Walter  v,  Hodge,  2   SWanst  92  ;  woman  lent  the  interest  accruing  after  her 

S.  C.  1  Wils.  Ch.  Rep.  445  ;  [Paschall  v,  marriage  upon  a  note  held  by  her  before 

Hall,  5  Jones  £q.  108.]  her  marriage,  and  the  borrower  gave  her 

(c)  M'Lean  v,  Longlands,  5  Yes.  79,  by  therefor  his  promissory  note,   which  was 

Lord  Alvanley.   See,  also,  2  Swanst.  104;  made  payable  to  her,  in  accordance  with 

Mews  V.  Mews,  15  Beav.  329  ;  Hoyes  v.  the  wishes  of  her  husband,  in  order  that 

Kindersley,  2  Sm.  &  G.  195.     [See  Criss-  she  might  be  the  exclusive  owner  thereof; 

man  v.  Crissman,  23  Mich.  217 ;  Wood-  and  the  husband  frequently  declared  that 

ford  V.  Stephens,  51  Missou.  443;  Sims  v.  the  money,  as  well  as  the  interest  thereon, 

Rickets,  35  Ind.  181 ;  Thompson  v.  Mills,  was  her  separate  property,  and  that  he  did 

39  Ind.  528;  Trowbridge  v.  Holden,  58  not  intend  to  claim  or  receive  any  part 

Maine,  117.    In  Stanwood  v,  Stanwood,  thereof  to  his  own  use  ;  but  he  also  stated 

17  Mass.  57,  it  appeared  that  the  wife  at  to  a  third  person  that  no  agreement  had 

the  time  of  her  marriage  held  in  her  own  been  made  with  the  wife  in  relation  to  the 

right  nine  shares  in  a  bank,  the  charter  money,  either  before  or  after  the  marriage, 

of  which  having  subsequently  expired,  her  After  the  death  of  the  husband,  the  maker 

husband  subscribed  in  her  name  for  five  of  the  note  paid  to  the  wife  the  amount 

shares  in  a  new  bank,  to  which  the  hold-  due  thereon,  she  having  retained  the  note 

ers  of  shares  in  the  old  bank  were  per-  in  her  custody ;  and  it  was  held  that  she 

mitted  to  subscribe  to  a  limited  extent,  was  entitled  to  retain  the  amount  so  paid, 

leaving  four  hundred  dollars  due  to  the  for  her  own  use,  as  against  the  executor  of 

wife  for  the  remainder  of  her  shares.  This  her  husband.    See  the  facts  of  Adams  v. 

amount  thus  due  was  entered  in  the  books  Brackett,  stated  supra,  note  (z).    In  Yer- 

of  the  bank  to  the  credit  of  the  husband  mont  a  husband  may  surrender  to  his 

as  a  deposit  by  him,  and  a  book  stating  wife  the  right  to  her  personal  property 

the  deposit  was  delivered  to  him ;  and  which  the  law  gives  him  as  her  husband, 

thus  it  remained  at  the  time  of  his  death,  by  an  antenuptial  contract  to  that  efi*ect ; 

This  money,  the  wife  claimed,  had  never  by  allowing  her  to  claim  and  control  for  a 

vested  in  her  husband.  To  rebut  the  infer-  long  time  property  given  to  her  daring  the 
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*  In  a  case,  however,  where  a  husband  gave  directions  to  his 
bankers  to  invest  a  sum  of  money  in  the  funds,  in  the  joint  names 
of  himself  and  wife,  and  their  brokers  accordingly  made  the  pur- 
chase ;  Lord  Langdale  M.  R.  held  that  the  wife  was  entitled  to 
the  stock  by  survivorship,  although  the 'husband  died  after  the 
contract,  but  before  the  transfer  had  been  completed,  (d) 

Those  gifts  of  money  by  the  husband  to  the  wife  for  clothes,  or 
Pin-  ^  purchase  ornaments,  or  for  her  separate  expenditure, 

money:  which  are  usually  called  pin-money,  (e)  will  be  good  in 
equity  as  against  the  husband,  and  all  volunteer  claimants  through 
him.  (/) 

Similar  allowances  have  been  supported  in  equity ;  as  where  the 

.  .^.j  husband  voluntarily  allowed  the  wife  to  dispose  and 
allowances  make  profit  of  all  such  butter,  eggs,  poultry,  pigs,  fruit, 
iwDd  to  and  other  trivial  matters  arising  from  a  farm  (over  and 
^  ^'  besides  what  was  used  by  the  family)  for  her  own  sep- 

arate use,  calling  it  her  pin-money  ;  out  of  which  the  wife  saved 
lOOZ. ;  which  the  husband  borrowed,  and.  died  ;  Lord  Chancellor 
Talbot  decreed,  that  there  being  no  deficiency  of  onsets  to  pay  debts^ 
the  widow  should  come  in  as  a  creditor  for  the  1002. ;  and  the 
court  mentioned  the  case  of  Calmady  v.  Calmady,  where  there 
was  a  like  agreement  made  betwixt  husband  and  wife,  that,  upon 
every  renewal  of  a  lease  by  a  husband,  two  guineas  should  be 
paid  by  the  tenant  to  the  wife,  and  this  was  allowed  to  be  her 
separate  money.  (^) 

See  also  in  Mangey  v,  Hungerford,  (A)  the  wife  had  saved  a 
considerable  sum  of  money  out  of  housekeeping,  and  in  a  suit 
instituted  against  her  for  a  discovery  of  what  she  had  saved,  she 
insisted  by  answer  that  she  was  not  bound  to  *  make  such  a  dis- 
covery ;  and  upon  exceptions  to  the  answer,  it  was  held  sufficient 
by  Lord  King. 

coyertnre  as  her  separate  property,  and  (d)  Vance  v,  Yance,  1  Bear.  605. 

refraining  to  exercise  the  right  which  the  (s)  As    to  the  natare   of  ptu-mofney, 

law  gives  him  to  take  from  her  sach  prop-  see  the  elaborate  obeerrations  of   Lord 

erty  and  use  it  as  his  own  ;  and  by  mak-  Brougham  C.  in  Howard   v,  Digby,   S 

ing  gifts  himself  to  his  wife.    Bent   v.  Bligh,  324  ;  S.  C.  2  CI.  &  Fin.  634. 

Bent,  44  Yt.  555.    See  Hoyt  v.  Parks,  39  (/)  2  Roper  Hosband  &  Wife,  139,  M 

Conn.  857  ;  Teagne  v.  Downs,  69  N.  Car.  ed. 

280 ;  Fowler  v.  Rice,  31  Ind.  258 ;  Bergey's  (g)  Slanning  v.  Style,  3  P.  Wms.  339 ; 

Appeal,  60  Penn.St.408;  Child  v.  Pearl,  [Hubbard  J.  in  Adams  v.  Brackett,  5 

43  Yt.  224;  Qoree  v.  Walthall,  44  Ala.  Met  385.] 

161 ;  Goodrich  v.  Goodrich,  44  Ala.  670.]  (A)  8  Eq.  Cas.  Abr.  136,  in  margme. 
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There  has  already  CO   been  occasion  to   show  that,   property 

•^   ^  ,  acquired 

under  the  divorce  act,  1857,  s.  25,  property  acquired  by  by  wife 

a  wife,  after  obtaining  a  protection  order,  may  be  dis-  tection  or- 

posed  of  by  her  in  all  respects  as  a  feme  sole.  dfvoree*'^ 

It  often  happens  that  pin-money  is  settled  on  the  wife  *^^' 

by  agreement  previous  to  marriage;  in  which  case  it  savings  out 

falls  under  a  dififerent  consideration  ;  and  upon  the  prin-  money" and 

ciples  already  explained,  the  savings  by  the  wife  out  of  fowances 

it  will  be  protected  as  her  separate  property,  not  only  ^^^^^  ^^ 

a^rainst  the  husband  and  volunteer  claimants  throus^h  band's 

.  .  ,  debts : 

him,  but  also  from  his  creditors.  But  if  the  wife,  by 
good  management,  effect  savings  out  of  her  pin-money  or  other 
allowance  made  by  the  husband,  not  in  pursuance  of  an  ante- 
nuptial contract,  such  savings,  as  well  as  jewels  so  purchased  by 
the  wife  out  of  them,  will  not,  it  should  seem,  be  exempt  from  the 
husband's  debts,  but  will  be  assets  for  the  purpose  of  satisfying 
them,  in  the  hands  of  his  executors,  (/)  although  protected  from 
voluntary  claims. 

If  pin-money  be  in  arrear,  and  the  husband  dies,  the  wife  may 
claim  the  arrears  against  her  husband's  representatives  ;  arrears  of 
though  such  claim  cannot,  generally  speaking,  be  carried  ^hat*°"*^* 
farther  back  than  one  year's  income ;  (A)  which  restric-  coveraWe. 
tion  appears  to  have  been  founded  partly  on  a  supposed  satisfac- 
tion by  acquiescence,  on  the  notion  of  the  consent  of  the  wife,  to 
make  it  a  common  fund  for  the  expense  of  the  family ;  (Z)  and 
partly  on  the  consideration,  that  the  money  *  is  meant  for  the  dress 
and  ornament  of  the  wife,  in  a  mode  suitable  to  the  degree  of  the 
husband,  so  as  to  maintain  his  dignity,  and  not  for  the  accumula- 
tion of  the  fund ;  so  that  if  the  wife  does  not  choose  to  expend 
the  money  for  the  purpose  to  which  it  was  appropriated,  viz,  to 
support  his  and  her  rank  in  society,  she  cannot  justly  claim  the 
arrears  of  it.  (m)    Again,  if  pin-money  be  in  arrear,  and  the  wife 

(i)  Ante,  59.  Freeman,  to  be  effectuallj  overruled  by 

(/)  Willson  u.  Pack,  Prec.  Chan.  297 ;  Herbert  v.  Herbert,  and  Wilson  v.  Peck, 

and  see  Lady  Tyrreirs  case,  I  Fraem.  304,  bnt  these  cases,  it  should  seem,  only  ap- 

where  Lord  Keeper  Finch  held  that  jewels  ply  to  allowances  settled  before  marriage. 

bonght  by  the  widow,  ont  of  the  savings  {k)  Peacock  v.  Monk,  2  Ves.  sen.  190; 

of  a  yearly  sum  allowed  by  her  husband  Thrupp  v.  Harman,  3  My.  &  K.  513. 

for  her  own  expenses,  were  liable  to  his  (/)  Brodie  o.  Barry,  2  Ves.  &  B.  36. 

creditors.    This  decision  has  been  consid-  (m)  S  CI.  &  Fin.  657 ;  S.  C.  8  Bligh, 

ered  by  Mr.  Horenden,  in  his  edition  of  S  249. 
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dies,  her  representatives  cannot  sustain  any  claim  for  it  whatever; 
the  ground  of  which  rule  is,  that  the  pin-money  was  not  meant 
for  the  sustentation  of  the  wife,  but  for  her  dress  and  ornament  in 
a  station  suitable  to  the  degree  of  her  husband.  The  authorities 
connected  with  this  subject,  and  the  nature  of  pin-money  in  gen- 
eral, were  fully  discussed  and  commented  on  in  the  arguments  of 
counsel  and  the  judgment  of  Lord  Brougham  in  a  late  case  relat- 
ing to  the  arrears  of  the  pin-money  of  the  Duchess  of  Norfolk,  (n) 
Her  grace  was  entitled,  under  the  trusts  of  the  settlement  made 
in  contemplation  of  her  marriage  with  the  duke  in  1771,  to  two 
annuities  of  700i.  and  300i.,  charged  by  way  of  pin-monejs  upon 
estates  to  which  the  duke  was  entitled  for  his  life.  The  duke  re- 
ceived all  the  rents  and  profits  of  the  estates,  and  maintained  the 
duchess  according  to  her  rank,  up  to  the  time  of  his  death  in  1815. 
In  1816,  the  duchess  was  found  to  have  been  a  lunatic,  without 
lucid  intervals,  from  1782,  and  she  continued  so  until  1820,  when 
she  died  intestate.  Her  personal  representative  claimed  from  the 
personal  representative  of  the  duke  arrears  of  the  pin-money,  from 
1782  to  1815.  And  it  was  held  by  the  house  of  lords,  reversing 
the  decree  of  the  vice  chancellor,  (o)  that  the  personal  representa- 
tives of  the  duke  would  have  been  entitled  to  set  ofiE  any  payments 
made  by  the  duke  in  respect  of  the  peraonal  expenses  of  the  duch- 
ess, against  a  claim  for  the  arrears  of  her  pin-money  by  her,  if  it 
had  been  *  made  on  her  behalf  during  her  lifetime,  and  that  the 
personal  representative  of  the  duchess  was  not  entitled  to  any 
arrears  whatever,  (o^) 

Another  instance  where  the  wife  may  acquire  a  property  in  her 
PArapher-  husband's  personal  chattels,  by  gift  from  him,  so  as  to 
*'*"* '  exclude  his  executors  or  administrators,  is  to  be  found 
in  her  paraphernalia,  (o^)     The  term  is  borrowed  from  the  civil 

(n)   Howard  v,  Digbj,  2  CI.  &  Fin.  the  probate  court  may  allow  to  the  widow 

2S4 ;  S.  C.  8  Bligh,  224.    See,  also,  Jod-  such  parts  of  the  personal  estate  of  the  de- 

rcll  V.  Jodnll,  9  Beav.45 ;  [Miller  v.  Wil*  ceased,  as  he,  having  regard  to  all  the  cir- 

liamson,  5  Md.  219,  236.]  cumstances  of  the  case,  may  deem  neces- 

(o)  Digby  V,  Howard,  4  Sim.  588.  sary  for  herself  and  family  under  her  care, 

(o^)  [See  Miller  v.  Williamson,  5  Md.  not  exceeding  fifty  dollars  to  any  child ; 

219,  236.]  and  the  statute  also  declares,  that  ''  such 

(o^)  [By  statute,  in  Massachusetts,  the  proyisions  and  other  articles  as  are  neccs- 

widow  and  minor  children  of  a  deceased  sary  for  the  reasonable  sustenance  of  his 

person  are  entitled  to  their  articles  of  ap-  family,  and  the  use  of  his  house  and  the 

parel  and  ornament.    And  the  judge  of  furniture  therein,  for  forty  days  after  his 
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law,  and  is  derived  from  the  Greek,  impa  <^€pviy,  i,  e.  something 
which  she  is  entitled  to  over  and  above  dower.     Our  ^^^  *?? 

so  conaid- 

law  uses  it  to  signify  the  apparel  and  ornaments  of  the   ered: 

death,  shall  not  be  taken  as  assets  for  the  Washburn  v,   Washburn,  10  Pick.  374  ; 
payment  of  debts,  legaciefl,  or  charges  of  Drew  v.  Gordon,  13  Allen,  122  ;  Adams  v. 
administration."    Genl.  Sts.  c  96,  §§  4,  5.  Adams,  10  Met.  170 ;    Barrows  J.  in  Ker- 
See  Shaw  C.  J.  in  Washbarn  v.  Hale,  10  sey  v.  Bailey,  52  Maine,   201 ;   Foster  v. 
Pick.  431-433 ;  Adams  v.  Adams,  10  Met.  Foster,  36  N.  H.  437 ;   Hubbard  v.  Wood, 
170;  Fisk  r.   Cnshman,  6  Gush.  20,  28  15  N.  H.  74  ;  Mathes  v,  Bennett,  21  N.  H. 
The  authority  of  the  probate  court  to  188;  Kingman  r.  Kingman,  31  N.  H.  182. 
make  the  allowance  is  not  limited  to  in-  No  notice  of  the  application  of  a  widow 
testate  estates.    It  is  given  in  all  cases —  for  an  allowance  is  required  by  the  statute, 
whether  there  is  a  will  or  not,  whether  except  upon  a  grant  of  special  administra- 
the  widow  waives  the  provisions  of  the  will  tion ;  and  the  practice  of  the  probate  courts 
or  not,  whether  there  is  a  residuary  clause  in  the  different  counties  has  not  been  uni- 
or  not — provided  there  is  personal  estate  form  upon  this  subject;  although  the  bet- 
f  rom  which  the  allowance  can  be  made,  ter  practice  no  doubt  is  not  to  make  an  al- 
The  allowance  for  necessaries  for  the  wid-  lowance  of  any  unusual  amount  without 
ow,  for  the  use  of  herself  and  the  family  notice  to  all  parties  interested.     In  many 
under  her  care,  and  that  of  sustenance  of  cases  notice  to  the  executor  is  sufficient  to 
the  family  of  the  deceased  for  forty  days  protect  the    interests    of  all    concerned. 
ai\er  his  death,  are  put    on    the    same  Gray  J.  in  Wright  v.  Wright,  supra.    In 
ground.    Thomas  J.  in  Williams  v.  Wil-  Adams  v.  Adams,  10  Met.  171,  Shaw  C. 
liams,  5  Gray,  24,  25.     She  is  entitled  to  J.   said :   "  We  are  of  opinion  that  this 
receive  the  allowance,  made  her  by  the  provision  [for  allowance]  is  intended  for 
judge  of  probate,  in  priority  to  the  pay-  the  present  relief  of  the  widow,  for  the 
ment  of  the  debts,  the  expenses  of  the  last  maintenance  of  herself  and  children,  that 
sickness  and  funeral,  and  charges  of  set-  it  is  temporary  in  its  nature  and  personal 
tiling  the  estate  of  the  deceased.     Kings-  in  its  character,  and  confers  no  absolute  or 
bury  V,  Wilmartb,  2  Allen,  310.    The  al-  contingent  right  of  property,  which  can 
lowance  can  be  paid  to  her  only  out  of  the  survive  her,  or  go  to  her  personal  repre- 
personal  estate.  Paine  r.  Paulk,  39  Maine,  sentative.'*    In  this  case  it  was  held  that 
15.   And  a  second  allowance  may  be  made  the  death  of  the  widow,  while  an  appeal 
at  any  time  before  the  personal  estate  is  from  the  decree  making  the  allowance  was 
exhausted.    Hale  v.  Hale,  1   Gray,  518.  pending,  put  an  end   to  the  claim.     See 
But  the  judge  of  probate  has  no  authority  Drew  v.  Gordon,  13  Allen,  120;  SchafTner 
to  revoke  a  decree  once  passed  by  himself,  v.  Grutzmacher,  6  Iowa,  137  ;    France's 
making  an  allowance  to  the  widow,  and  to  Estate,  75  Pcnn.  St.  220,  226 ;  £x  parte 
pass  a  new  decree  for  a  smaller  allowance  Dunn,  63  N.  Car.   137 ;   Cox  v.  Brown,  5 
to  her.    Fettee  r.  Wilmarth,  5  Allen,  144.  Ired.  Law,  194.    But  see  Dorah  v.  Dorah, 
In  Wright  v.  Wright,  13  Allen,  207,  Gray  4  Ohio  St.  292;   Bane  v.  Wick,  14  Ohio 
J.  said:  "  The  allowance  which  a  judge  of  St.   505.     But   her   claim,    being  estab- 
probate  is  authorized  to  make  to  a  widow  lished  by  a  decree  of  the  judge  of  probate, 
out  of  the  personal  estate  of  her  husband  may,  after  a  demand  and  refusal,  be  en- 
is  principally  intended  for  the  present  sup-  forced  by  an  action  brought  by  her  against 
port  of  herself  and  her  family,  if  any,  while  the  executor.     Drew  v.   Gordon,  supra, 
'  the  estate  is  in  process  of  settlement  and  For  considerations,  which  should  affect 
is  usually  moderate  in  amount,  and  made  and  guide  the  discretion  of  the  probate 
by  the  judge  of  probate  in  a  summary  court  in  making  and  even  under  circum- 
manner  soon  after  her  husband's  death."  stances  in  revising  the  above  allowance  to 
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wife,  suitable  to  her  rank  and  degree.  ( ;>)  What  are  to  be  so 
considered,  are  questions  to  be  decided  by  the  court,  and  will  de- 
pend upon  the  rank  and  fortunes  of  the  parties.  (9) 

the  widow,  see  the  observations  of  Shaw  pears  that,  all  things  considered,  no  allow- 
C.  J.  in  Hollenbeck  r.  Pixley,  3  Gray,  524,  ance  ought  to  be  made."  An  allowance 
525 ;  and  of  Barrows  J.  in  Kersey  v.  Bai-  was  refused  in  this  case ;  and  so  an  allow- 
ley,  52  Maine,  198,  200-202 ;  Washburn  ance  was  refused  in  Hollenbeck  v.  Pixley, 
V.  Washburn,  10  Pick  374.  In  Washburn  supra.  This  discretion  is  a  legal  discre- 
te. Haie,  10  Pick.  429,  it  was  held  that  the  tion,  to  be  judiciously  exercised  by  the 
administrator  could  not  lawfully  charge  in  judge  of  probate,  subject  to  appeal  u>  the 
his  administration  account,  expenses  paid  supreme  court  of  probate.  Wright  o. 
in  support  of  the  intestate's  widow.  This  Wright,  supra  ,*  Piper  v.  Piper,  34  N.  H. 
case  contains  a  series  of  wise  and  highly  563 ;  Kersey  v.  Bailey,  supra ;  Washburn 
practical  observations  by  Chief  Justice  v.  Washburn,  10  Pick.  374.  In  Vermont 
Shaw,  touching  the  duty  of  administrators  it  is  held  that  the  statute  provision  for  the 
in  reference  to  the  allowance  and  advances  support  of  the  widow  and  children  of  in- 
to the  widow  and  family  of  the  deceased,  testates  is  of  universal  application,  and 
See  Brewster  v.  Brewster,  8  Mass.  131.  In  the  discretion  of  the  court  extends  only  to 
Kersey  v.  Bailey,  52  Maine,  199,  Barrows  the  amount  of  the  provision.  Sawyer  v. 
J.  remarking  upon  the  claim  of  a  widow  Sawyer,  28  Vt.  245.  An  administrator  who 
to  an  allowance  out  of  her  deceased  bus-  has  paid  over  to  the  widow  the  allowance 
band's  estate,  said :  "  The  judge  is  em-  decreed  to  her,  is  entitled  to  have  the  same 
powered  by  the  statute  to  make  her  an  allowed  in  his  account.  Richardson  o. 
allowance,  in  the  case  of  an  intestate  estate,  Merrill,  32  Vt.  27.  In  Georgia  the  widow 
or  of  any  testate  estate  which  is  insolvent,  and  children  of  an  intestate  are  entitled  to 
or  in  which  no  provision  is  made  for  the  one  year's  support  out  of  his  estate,  with- 
widow  in  the  will  of  the  husband,  or  where  out  regard  to  its  insolvency,  and  although 
she  duly  waives  the  same,  of  so  much  of  it  may  be  mortgaged  beyond  its  value, 
the  personal  estate  as  he  deems  necessary,  Silcox  v.  Nelson,  1  Geo.  Decis.  24  ;  Cole 
according  to  the  degree  and  estate  of  her  t;.  Elfe,  23  Geo.  235 ;  Elfe  v.  Cole,  26  Geo. 
husband  and  the  state  of  the  family  under  197.  She  is  entitled  to  support  out  of  the 
her  care,  and  she  shall  be  entitled  to  so  estate  only  for  that  period,  whether  she 
much  as  he  determines  in  the  exercise  of  obtains  it  with  or  without  application,  or 
his  judicial  discretion  she  shall  have.  But  partly  before  and  partly  after  application, 
any  petition  of  this  sort  is  addressed  to  Blassingame  v.  Rose,  34  Geo.  418;  Wells 
the  discretion  of  the  judge  of  probate,  and  r.  Wilder,  36  Geo.  194.  Under  the  statute 
is  to  be  considered  in  the  light  of  all  the  of  Mississippi  allowing  a  year's  provision 
circumstances  of  the  particular  case,  and  to  the  widow  of  a  deceased  insolvent,  the 
the  judge  may  make  an  allowance  larger  commissioners  appointed  by  the  probate 
or  smaller  as  the  case  may  seem  to  require,  judge  to  select  and  set  them  apart  may 
or  dismiss  the  petition  altogether,  if  it  ap-  allow  her  a  sum  of  money  in  lieu  thereof, 

(p)  2  Bl.  Com.  436.    A  bed  is  also  in  York,  as  extending  "  not  only  to  their  ap- 

some  authors  enumerated  among  the  par-  parel,  and  convenient  bed,  but  a  coffer 

aphernalia.    Com.  Dig.  Baron  &  Feme,  with  divers  things  therein  necessary  for 

F.  3.    Noy  enumerates  **  all  her  apparel,  their  own  persons.*'    Pt.  6,  s.  7,  pi.  5. 

her  bed,  her  copher,  her  chains,  borders,  {q)  8  Rop.  Husband  &  Wife,  141,  Sd 

and  jewels."    Max.  c.  49.    And   Swin-  ed.    [See  Sawyer  v.  Sawyer,  28  Vl  249 ; 

burne  mentions  the  ancient  and  general  Yass  v.  Southall,  4  Ired.  (Law)  301.] 
custom,  as  to  widows,  of  the  province  pf 
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Pearls  and  jewels,  whether  usually  worn  by  the  wife,  or  only 
on  birthdays,  and  other  public  occasions,  are  to  be  considered  par- 
aphernalia, (r)  In  the  reign  of  Queen  Elizabeth,  the  executors 
of  Viscount  Bindon  brought  detinue  against  the  widow  of  the  de- 
ceased yiscount,  and  declared  upon  the  detainer  of  certain  jewels. 
The  defendant  justified  the  detainer  of  them  as  her  paraphernalia. 
It  was  said  by  Manwood,  chief  baron,  that  paraphernalia  ought 
to  be  allowed  to  a  widow,  having  regard  to  her  degree,  and  in 

and,  if  confirmed  by  the  probate  judge,  it  place  pay  any  allowance  which  may  be 

will  be  legal.    Nelson  v.  Smith,  12  Sm.  &  made  by  the  court  for  the  maintenance  of 

M.  662;  McMuIty  v.  Lewis,  8  Sm.  &  M.  the  widow  and  minor  children,  previous  to 

520.    The  widow  in  this  state  is  entitled  the  time  when  a  sufficient  amount  for  such 

to  an  allowance  of  one  year's  provision  maintenance  can  be  paid  to  them  out  of 

out  of  her  husband's  property,  whether  he  their  shares  of  the  estate,  which  amount 

died  testate  or  intestate,  or  whatever  the  so  advanced  shall  afterwards  be  deducted 

condition  of  his  estate.     The  right  is  not,  from  their  several  portions.    Laws  of  Iowa 

however,  absolute;  it  is  contingent  on  the  (Rev.  of  1860),  p.  413,  §§  2402,  2A(Xi.    In 

event  of  no  disposition  being  made  for  her  Mississippi  the  widow  is  in  all  cases  en- 

by  the  will.    If  she  desire  to  take  it,  she  titled  to  all  the  property  of  her  deceased 

must  renounce  the  will;  abiding  by  the  husband  which  is  exempt  by  law  from  sale 

will  she  has  no  claim  to  it    Turner  v.  on  execution.    Lowry  v.  Herbert,  25  Misa. 

Turner,  30  Miss.  428.    The  fact  that  she  101 ;   Coleman  v.  Brooke,   27  Miss.   71 ; 

has  separate  property  of  her  own  equal  to  Whitley  v.  Stevenson, 38  Miss.  113 ;  Car- 

her  share  of  her  late  husband's  estate,  and  penter  t;.  Brownlee,  38  Miss.  200.    As  to 

no  children  by  him,  does  not  deprive  her  the  law  of  Pennsylvania,  with  reference  to 

of  the  right  to  one  year's  support  out  of  allowing  the  widow  to  retain  goods  and 

his  property,  and  she  has,  besides,   her  chattels  exempt  from  execution,  see  Estate 

share   in    the    exempt   portion    thereof,  of  Wood,  1  Ashm.  314 ;  of  Tennessee,  see 

Wally  V.  Wally,  41  Miss.  657.    This  al-  Duncan  v,  Duncan,  2  Swan,  351 ;  Bayliss 

lowance  to  the  widow  and  children  is  made  v.  Bayliss,  4  Coldw.  359.    As  to  the  law 

upon  an  ex  parti  petition,  of  which  the  ad-  of  Iowa,  Laws  of  Iowa  (Rev.  of  I860),  p. 

ministrator  is  not  entitled  to  notice.  Mor-  410,  §  2361 ;    Meyer  i7.  Meyer,  23  Iowa, 

gan  v.  Morgan,  36  Miss.  348.    As  to  the  359.    As  to  the  law  of  New  York,  under 

allowance  of  a  year's  provision   to  the  which  certain  of  the  goods  of  the  deceased 

widow  in  North  Carolina,  see  Ex  parte  are  set  apart  for  the  use  and  benefit  of  his 

Rogers,  63  N.  Car.  110;  Ex  parte  Dunn,  widow  and  minor  children,  sec  the  cases 

63  N.  Car.  137  ;   Cox  v.  Brown,  5  Ired.  cited  and  the  statute,  in  which  the  articles 

Law,  194.    In  Ohio,  see  Dorah  v.  Dorah,  are  enumerated,  in  Redf.  L.  &  P.  of  Sur. 

4  Ohio  St.  292 ;  Bane  p.  Wick,  14  Ohio  St  Cts.  209-212.     As  to  the  widow's  right  of 

605.    In  Tennessee,  see  Sanderlin  v.  San-  quarantine    in    Alabama,  see  Slatter  v, 

derlin,  1  Swan,  441.    In  Texas,  see  Sloan  Meek»  35  Ala.  528;  Glenn  o.  Glenn,  41 

V.  Webb,  20  Texas,  189 ;  Giddings  v.  Cros-  Ala.  571.    In  New  York,  Corey  v.  People, 

by,  24  Texas,  295 ;   Council  v.  Chandler,  45  Barb.  262 ;    Johnson  v.   Corbctt,   1 1 

11  Texas,  249.    By  statute  of  Iowa,  as  Paige,  265;  Voelcknerr.  Hudson,  I  Sandf. 

soon  as  the  execators  are  possessed  of  suf-  215  ;  Jackson  v.  O'Donaghy,  7  John.  247  ; 

ficient  means  over  and  above  the  expenses  Siglar  v.  Van  Piper,  10  Wend.  414.] 
of  administration,  they  shall  pay  off  the        (r)  Graham  o.  Londonderry,  3  Atk.  394, 

charges  of  the  last  sickness  and  funeral  of  by  Lord  Hardwicke. 
the  deceased,  and  they  shall  in  the  next 
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this  case  the  husband  of  the  defendant  being  a  viscoant,  500  marks 
was  but  a  good  allowance  for  such  a  matter.  («) 

In  the  reign  of  Charles  1,  a  chain  of  diamonds  and  pearls 
worth  370?.,  being  usually  worn  by  a  lady,  who  was  a  *  daughter 
of  an  earl  of  Ireland,  and  a  baron  of  England,  and  the  wife  of  a 
knight  and  a  sergeant-at-law  of  the  king,  were  considered  bona 
paraphernalia,  (f)  In  the  year  1674,  Lord  Keeper  Finch  said  he 
never  knew  any  paraphernalia  allowed,  but  where  the  party  was 
noble  either  by  birth  or  marriage ;  (m)  but  in  the  year  1721,  Lord 
Macclesfield,  in  the  case  of  Tipping  v.  Tipping,  (sp)  decreed  that 
the  widow  of  a  commoner  should  have  jewels,  &c.  to  the  value  of 
200i.  and  upwards,  as  her  bona  paraphernalia.  Lord  Talbot  after- 
wards allowed  the  widow  of  a  private  gentleman  her  gold  watch, 
and  several  gold  rings  given  at  the  burials  of  relations,  (y)  And 
in  a  case  where  a  Mrs.  Northey,  in  the  lifetime  of  her  husband, 
was  possessed  of  jewels  to  the  value  of  3,0002.  and  upwards,  which 
had  been  bought  partly  with  her  own  money,  and  partly  her  hus- 
band's, and  had  been  worn  by  her  whenever  she  was  dressed ; 
Lord  Hardwicke  held  that  she  was  entitled  to  them  as  parapher- 
nalia, and  said  that  the  value  made  no  alteration  in  the  court  of 
chancery,  (e) 

The  following  case,  as  decided  Mich.  5  Geo.  1,  is  reported  in 
y iner's  Abridgment,  (a)  Mr.  Calmady  having  a  crocheat  of  dia- 
monds, which  was  his  first  vfife's,  in  1695  makes  his  will,  and, 
amongst  other  things,  devises  this  crocheat  to  his  eldest  son,  and 
that  it  should  go  in  succession  to  the  heir  of  his  family  as  an  heir- 
loom. Afterwards,  in  1699,  he  marries  a  second  wife  (the  de- 
fendant), and  turns  this  crocheat  into  a  necklace,  and  adds  several 
new  diamonds  to  it  to  the  value  of  200Z.,  which  was  more  than 
the  value  of  the  crocheat.  The  plaintiff,  as  heir  to  Mr.  Calmady 
(though  not  the  eldest  son  to  whom  it  was  specifically  devised), 
demands  this  crocheat  *  of  the  defendant,  the  widow  of  Mr.  Cal- 
mady. Counsel  for  the  defendant  insisted  that  the  defendant  was 
entitled  to  it  as  part  of  her  paraphernalia,  which  the  husband  can- 
not give  away  from  his  wife  by  will,  though  he  may  dispose  of  it 

(s)  Viscountess  Bindon's  case,  3  Leon.        (or)  1  P.  Wms.  729. 
166,  pi.  201 ;  S.  C.  Moore,  213.  (y)  2  Eq.  Cas.  Abr.  156,  m  maryme. 

(t)  Lord  Hastings  v.  Sir  A.  Douglas,        {g)  Northey  v,  Northey,  2  Atk.  79. 
Cro.  Car.  343 ;  S.  C.  1  Boll.  Abr.  911,  pi.        (a)  Calmady  v.  Calmady,  11  Yin.  Abr. 

9 ;  W.  Jones,  334.  181,  pi.  21. 

(u)  Lady  Tyrrell's  case,  1  Freem.  304. 

[764]     [766] 


CH.  n.  §  ni.]  PABAPHERNALIA.  889 

in  his  lifetime,  and  the  wife  shall  retain  it  against  the  devisee  or 
executor  of  her  husband,  unless  in  the  case  of  creditors,  who  can- 
not otherwise  have  a  satisfaction  of  their  debts.  Counsel  for  the 
plaintiff  said,  that  though  formerly  it  was  a  doubt  whether  the 
husband  could  devise  any  part  of  the  paraphernalia  of  the  wife, 
yet  of  late  it  has  been  holden  that  the  husband  may  devise  spe* 
cifically  jewels  of  his  own  which  he  permitted  his  wife  to  wear, 
though  they  shall  not  go  to  his  executor,  or  to  a  general  residuary 
legatee,  and  that  in  this  case,  there  being  no  direct  proof  of  an 
express  gift  to  the  wife,  only  a  permission  to  wear  them,  they  are 
well  devised  to  the  heir  as  an  heir-loom,  and  that  the  altering  and 
turning  the  crocheat  into  a  necklace,  and  permitting  his  wife  to 
wear  them,  was  no  revocation  of  the  devise.  Parker  C.  seemed  to 
doubt  at  first,  that  turning  the  crocheat  into  a  necklace,  adding 
new  diamonds  to  it,  and  permitting  his  wife  to  wear  it,  was  a  rev- 
ocation of  the  devise,  but  at  last  ordered  the  master  to  examine 
and  separate  the  old  diamonds  from  the  new,  and  decreed  the  dia- 
monds of  the  crocheat  to  the  plaintiff  as  heir-at-law,  and  specifi- 
cally devised  to  him  as  an  heir-loom. 

On  the  authority  of  this  case  it  is  ruled  by  Lord  Langdale  in 
Jervoise  v.  Jervoise,  that  family  jewels,  which  have  been  handed 
down  from  father  to  son,  do  not  constitute  paraphernalia,  notwith- 
standing they  may  have  been  worn  by  the  wife  at  court  and  on 
other  full-dress  occasions ;  but  that  jewels  presented  to  a  wife 
during  coverture  by  a  third  person,  or  by  her  husband  for  the 
purpose  of  ordinary  use  as  befitting  her  station  in  life,  are  prop- 
erly paraphernalia,  (i) 

If  the  husband  delivered  to  the  wife  a  piece  of  cloth  to  be 
*  made  into  a  garment,  and  dies,  though  it  was  not  made  into  a 
garment  in  the  life  of  the  husband,  yet  the  wife  shall  have  it,  and 
not  the  executors  of  the  husband.  ((?)  By  the  custom  of  London, 
a  citizen's  widow  may  retain  some  part  of  her  jewels  as  parapher- 
nalia, but  not  all.  ((2) 

It  will  make  no  difference  as  to  the  vridow's  right,  that  the 
jewels,  &c.  were  in  the  custody  of  the  husband,  if  the  wife  occa- 
sionally wore  them,  (c) 

(6)  17  Bear.  566.    Bnt  astothoMpre-        (c)  Harwell  v.  Harwell,  1  Roll.  Abr. 
sen  ted  to  her  bj  a  third  person,  see  poit,    911,  pi.  8. 
769,  cofUra.  (d)  U  Yin.  Abr.  180,  pi.  17. 

(e)  Northey  r.  Northey,  2  Atk.  79. 

[766] 


840      OF  THE  QUANTITY   OF  AN  EXECUTOR'S  ESTATE.      [PT.  II.  BK.  H. 

There  is  an  important  distinction  between  gifts  of  the  husband 

the  wife  to  the  Wife  for  her  separate  use,  and  gifts  by  him  to  her 

JJ^of  **"  ^  paraphernalia ;  for  she  may  dispose  absolutely  of  the 

Sft"or\^iU  ^bi"g8  given  to  her  for  her  separate  use ;  but  where  the 

h  "b^^d'*^'  husband  gives  them  to  her  expressly  for  the  ornament 

life :  of  her  person,  she  cannot,  according  to  our  law,  dispose 

of  them  by  gift  or  will  during  his  life;  (/)  although  by  the  civil 

the  hu8-  law,  the  wife  has  such  an  absolute  property  in  them  that 

band  may  '      ^  ,  ^  r     r       j 

sell  them  or  she  might  alien  them  zn  vitd  mariti^  invito  marito,  Cg) 

flrive  them  ^"^ 

away:  But  the  husband  may  sell  them  or  give  them  away  in  his 

but  he  can-   lifetime,  (A)  although  he  cannot  dispose  of  them  by  will 
them:  during  her  life,  (i) 

By  the  civil  law,  bona  paraphernalia  in  all  cases  go  to  the  wife, 

to  the  exclusion  of  the  executor,  nor  are  they  subject  to  the  pay* 

ment  of  the  husband's  debts,  (k')     But  by  our  law  *  they 

they  are  ^    y  j  j 

subject  to  are  clearly  liable  to  his  creditors,  and  therefore,  the 
of  the  hus-  widow  wiU  not  be  entitled  to  them  (except  as  far  as  her 
*"  '  necessary  apparel),  (J)  in  case  of  a  deficiency  of  as- 
sets, (m)  Nor  are  they  to  be  allowed  to  her,  where  there  are  not 
assets  at  the  time  of  her  husband's  death,  though  contingent  assets 
aftei'wards  fall  in ;  for  the  same  might  not  have  happened  until 
twenty  or  thirty  years  after  the  death  of  the  testator,  nor  possibly 
until  after  the  death  of  the  widow,  when  the  end  and  design  of 
the  widow's  wearing  her  lona  paraphernalia^  in  memory  of  her 
husband,  could  not  have  been  answered,  and,  therefore,  it  was 
reasonable  that  this  should  be  reduced  to  a  certainty,  viz,  that  if 

(/)  Graham  ».  Londonderry,  3  Atk.  Calmady  v.  Calmady,  lb.  181;  anie^  764, 

894.  765,  and  3  Bac.  Abr.  66,  Executors,  H.  4, 

(g)   Cro.    Car.  344,  by  Berkeley  and  where  the  husband's  power  to  disjyose  of 

Jones  JJ. ;  3  Bac.  Abr.  66  ;  Executors,  them  by  will  is  asserted. 

H.  4.  (k)  Swinb.  pt  6,  s.  7,  pi.  5 ;  Godolph. 

(h)  3  Atk.  394.  pt.  2,  c.  15,  s.  1. 

(i)  Gary  v.  Appleton,  1  Gas.  Ghan.  240 ;  (/)  Noy's  Maxims,  c.  49 ;   2  Bl.  Com. 

Grodolph.  pt.  2,  c.  15,  s.  1 ;    Tipping  v.  436. 

Tipping,  1  P.  Wms.  730;  Northey  r.  Nor-  (m)  Willson  r.  Pack,  Prac.  Chan.  225 ; 
they,  2  Atk.  78,  79 ;  Seymour  v,  Tresilian,  Lord  Townsend  v,  Windham,  2  Vcs.  sen. 
3  Atk.  358 ;  2  Bl.  Com.  436.  This  was  7 ;  2  Bl.  Com.  436 ;  Campion  r.  Cot- 
denied  by  Richardson  G.  J.  and  Cooke  ton,  17  Ves.  264.  **It  is  not  fit,**  said 
J.  in  Lord  Hastings  v.  Douglas,  Cro.  Gar.  Lord  Keeper  Finch,  "  that  the  widow 
345,  though  agreed  to  by  Berkeley  and  should  shine  in  jewels  and  the  creditors 
Jones  JJ. ;  and  Harcourt  C.  reserved  the  starve."  Lady  Tyrrell's  case,  1  Freem. 
consideration  of  the  point  in  Wilcox  v.  304. 
Gore,  11  Yin.  Abr.  180, 181.    See,  also, 
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there  should  not  be  assets  real  and  personal  at  the  testator's  death, 
or,  at  least,  at  the  time  when  the  jewels  were  applied  to  debts, 
then  the  jewels  should  be  liable,  (n) 

But  the  widow's  claim  to  her  paraphernalia  is  preferred  to  that 
of  a  legatee  of  her  husband,  and,  therefore,  they  will  not   but  not  to 
be   liable  to  satisfy  the  testator's   legacies,  or  any  of  ciesf^*" 
them,  (o)  either  general  or  specific.  ( jt?) 

Likewise,  where  a  creditor  has  a  double  fund,  the  widow's  claim 
to  paraphernalia  shall  not  be  disappointed  by  the  effect  the  widow 
of  his   option  of  resorting  to  the   personal   estate,  (q)   }o  mi'i^hal 
Therefore,  if  the  personal  estate,  including  the  parapher-   ^^'^  j^^g*^  J^e 
nalia,  has  been  exhausted  in  payment  of  specialty  cred-  i»eir: 
itors,  the  widow  shall,  in  equity,  stand  in  their  place  as  to  so  much 
upon  the  real  assets  of  the  heir-at-law.  (r)     So  where   and 
there  *is  a  real  trust  estate,  charged  with  the  payment  Sevlseefn 
of  the  husband's  debts,  the  wife  may  resort  to  the  trust   *'^^'' 
to  be  reimbursed  to  the  value  of  her  paraphernalia,  if  the  personal 
estate  has  been  exhausted  by  her  husband's  creditors.  («)     So  a 
real  estate,  charged  with  payment  of  debts,  in  aid  of  the  personal 
estate,  shall  be  applied  before  the  widow's  paraphernalia,  (i) 

But  whether  the  widow  shall  stand  in  the  place  of  creditors  for 
the  amount  of  her  paraphernalia  against  real  assets  de-  g^are, 
vised^  unless  in  trust  for  payment  of  debts,  appears  doubt-  JJ^'^^^ns" 
ful.  (u)     According  to  Lord  Hardwicke's   decisions   in   devisee: 
Ridout  V,  Plymputh,  (x)  and  Probert  v.  Morgan,  (y)  she  is  not  so 
entitled ;  but  the  case  of  Tynt  v.  Tynt,  (z)  is  at  variance  with 
those  decisions.     It  seems,  however,  that  if  the  devised  estate  be 
subject  to  a  mortgage,  or  other  specific  incumbrance,  she  would 

(n)  Burton  v.  Pierpont,  2  P.  Wms.  79.  P.  Wms.  544.    It  has  been  saggcsted  by 

(o)  Snelson  v.  Corbett,  3  Atk.  370.  an  able  writer  (Joshua  Williams  on  Real 

{p)  In  Graham  v.  Lord  Londonderry,  3  Assets,  p.  118),  that  since  the  stat.  3  &  4 

Atk.  395,  Lord  Hardwicke  said  that  the  W.  4,  e.  104,  she  may  marshal  the  assets 

right  of  the  wife  wa:}  superior  to  that  of  in  this  case  also ;  because  she  is,  as  to  her 

any  legatee.  paraphei-nalia,  in  a  position  similar  to  that 

(q)  Aldrich  v.  Cooper,  8  Ves.  397.  of  a  simple  contract  creditor,  who,  by  force 

(r)  Snelsonv.  Corbett,  3  Atk.  369.   See,  of  that  statute,  may  come  upon  any  part 

also,  Tipping  v.  Tipping,  1  P.  Wms.  729 ;  of  the  property  of  the  deceased. 

Tynt  V.  Tynt,  2  P.  Wms.  544.  (r)  2  Aik.  105. 

(s)  Incledon  v,  Northcote,  3  Atk.  438.  (y)  1  Atk.  440 ;  S.  C.  I  Ambl.  6. 

(0  Boyntun  t;.  Boyntun,  1  Cox,  106 ;  S.  (z)  2  P.  Wms.  542,  before  the  master 

C.  1  Bro.  C.  C.  576.  of  the  rolls,  1729. 


(u)  See  Cox's  note  to  Tynt  v,  Tynt,  3 
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have  a  right  to  marshal  the  assets  by  throwing  the  charge  upon 
the  estate,  as  a  legatee  might  in  such  a  case,  (a) 

It  has 'already  appeared  that  the  husband  may  alien  the  wife's 
ifthehus-  paraphernalia  in  his  lifetime;  but  if  the  alienation  be 
band  pawn  hq^  absolute,  but  as  a  pledge  or  security  for  money,  the 
phernaiia     wife  Surviving  him  will  be  entitled  to  have  them  re- 

his  6X6CI1'* 

tors  must  deemed  by  his  executors  out  of  her  husband^s  personal 
them?or  estate,  if  sufficient  for  that  purpose,  after  payment  of  his 
the  widow:  j^bts.  (J)  Thus,  *  where  the  husband  had  pledged  a 
diamond  necklace  of  his  wife  as  a  collateral  security  for  1,000/.  bor- 
rowed on  bond,  and  authorized  the  pawnee  to  sell  it  during  his  ab- 
sence for  1,500?.,  Lord  Hardwicke  held,  that  as  in  fact  it  was  not 
sold  in  his  lifetime,  this  did  not  amount  to  an  alienation  by  the 
husband,  and  that  therefore,  the  widow  was  entitled  to  have  it  re- 
deemed by  his  executors.  (<?) 

The  widow  may  bar  her  right  to  paraphernalia  by  settlement 
.  before  marriage ;  as  in^  Cholmely  v.  Cholmely,  (<i)  where 
barred  of  the  Wife  by  her  marriage  articles  agreed  to  have  no  part 
phernaiia  of  her  husband*s  personal  estate,  but  what  he  should  give 
nage*Mti-  ^er  by  will ;  and  this  was  held  to  bar  her  of  her  para- 
***"•  phernaiia.  (e) 

If  the  husband  should  bequeath  to  his  wife  all  household  goods, 
furniture,  plate,  jewels^  linen,  &c.  for  life  or  widowhood,  with  the 
remainder  over,  this  will  not  bar  her  of  her  paraphernalia.  (/) 
by  election  ^ut  in  such  a  case  if  the  widow  does  not,  by  some  act  in 
them^as  ^^^  lifetime,  manifest  her  election  to  take  them  by  her 
legatee.  elder  and  better  title,  her  executor  or  administrator  can- 
not lay  any  claim  to  them  after  her  decease.  (^) 

Paraphernalia  are  in  their  nature  materially  distinct  from  gift 
Jewels,  of  jewels,  &c.  to  the  wife,  by  third  persons,  for  her  sepa- 
for'thewp-  ^^^^  ^^^ y  ^s  the  latter  may  be  aliened  by  the  wife  in  the 
thfwifeY'  lifetime  of  the  husband,  and  are  not  liable  to  his  debts, 
third  per-     With  resDcct  to  what  shall  be  considered  as  given  to  her 

sons,  not  *•  ,  Till  ji 

liable  to  separate  use ;  where  some  diamonds  bad  been  presented 
debts r  '     to  the  wife  by  the  husband's  father,  on  her  marriage  with 

(a)  Oneal  v.  Mead,  1   P.  Wms.   693 ;  (c)  3  Atk.  394,  895. 

Lutkins  v.  Leigh,  Cas.  temp.  Talb.  53 ;  2  (d)  ^  Vern.  83. 

Roper  Husband  &  Wife,  146,  note  (a),  by  (e)  S.  P.  Bead  t;.  Snell,  8  Atk.  642. 

Jacob.    See  post,  pt.  iv.  bk.  i.  ch.  ii.  §  i.  (/)  Marshall  v.  Blew,  2  Atk.  217. 

and  II.    ^  (ff)  Clarges  v.  Albemarle,  2  Vern.  247. 

(6)  Graham  r.  Londonderry,  3  Atk.  395. 
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his  8011,  they  were  considered  by  Lord  Hardwicke  as  a  gift  to  the 
separate  use  of  the  wife,  and  to  which  she  was  entitled  in  her  own 
right.  (A)  So  where  certain  pieces  of  plate  were  given  to  the  wife 
immediately  after  marriage,  by  the  husband's  father,  *  Lord  Hard- 
wicke decided  that  they  were  to  be  considered  as  gifts  to  the  wife 
for  her  separate  use.  (i)  And  a  present  by  a  stranger  to  the  wife 
during  coverture  must  be  construed  as  a  gift  to  her  separate  use ; 
as  where  the  Regent  of  France  delivered  to  the  husband,  as  a 
present  for  his  wife,  his  picture  set  about  with  diamonds,  (k^ 

But  with  respect  to  jewels,  i&c.  presented  to  the  wife  by  the 
husband  himself  before  marriage,  there  is  no  exemption  f«<^  <>' 

^^  ,  ,        *^  jewels  pre- 

f rom  the  liability  to  his  creditors ;  for,  immediately  on  eented  by 

the  marriage,  the  law  gives  them  to  the  husband,  and  he  band  be- 

cannot  be  considered  as  a  trustee  for  them  for  her  sepa-  rUge?*'' 
rate  use  afterwards,  (i) 

SECTION  IV. 

Of  Donations  Mortis  Causd. 

It  will  be  proper  to  close  the  subject  of  the  estate  of  an  execu- 
tor or  administrator  in  the  chattels  pei*sonal  of  the  deceased  in 
possession,  by  considering  another  species  of  interest  in  the  prop- 
erty of  the  deceased  which  vests  neither  in  the  personal  represen- 
tative, nor  in  his  heir,  nor  in  his  widow.  This  is  ciUled  a  donatio 
mortis  causd^  and  is  thus  defined  in  the  civil  law,  from  which  both 
the  doctrine  and  the  denomination  are  borrowed:  Mortis  causd 
donatio  est^  quae  propter  mortis  jit  suspicionem  ;  cum  quis  ita  donate 
ut  si  quid  humanities  ei  contigisset^  haberet  is^  qui  accepit ;  sin  aur- 
tern  supervixisset  i«,  qui  donavit^  reciperet;  vel  si  eum  donationis 
poenituisset ;  aut  prior  decesserit  is^  cui  donatum  sit.  (m) 

{h)   Graham  v.  Londonderry,  3  Atk.  separate  estate.    See,  also,  this  case  again 

393.  noticed  by  his  lordship,  in  1  Atk.  271 ; 

(t)  Brinkman  v.  Brinkman,  8  Atk.  394,  ante,  758. 

cited  in  Graham  v.  Londonderry.  (/)  Ridout  v.  Lord  Plymouth,  2  Atk. 

(k)  3  Atk.  393 ;    Lord   Hardwicke  in  105. 

this  case  mentioned  the  case  of  Coantess  (in)   Inst.  lib.  10,  tit.  7.    The  correct- 

Cowper,  in  which  several  trinkets  (which  ness  of  this  definition,  and  the  inaccnraoy 

it  is  presumed  were  not  intended  to  be  of  that  given  by  Swinburne,  pt.  1,  s.  7,  pL 

worn,  like  paraphernalia,  as  ornaments  to  2,  is  noticed  by  Lord  Loughborough,  in 

her  person)  had  been  given  to  her  by  Lord  Tate  v.  Hilbert,  2  Yes.  jr.  119.    The  de- 

Cowper  himself  in  his  lifetime,  and  they  scription  of  a  donatio  mortis  cau§d  given  by 

were  held  by  Sir  Joseph  Jekyll  to  be  her  Lord  Cowper  is,  '*  where  a  man  lies  in  ex- 
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*Frora  this  definition  it  results,  that  to  constitute  a  donatio 
Attributes  mortis  causdy  there  must  be  two  attributes  :  1.  The  gift 
?/o  mf^iJ"  ^"st  be  with  a  view  to  the  donor's  death.  2.  It  must 
cauta:  be  Conditioned  to  take  effect  only  on  the  death  of  the 
the  donor  by  his  existing  disorder.  A  third  essential  quality  is 
required  by  our  law,  which,  according  to  some  authorities,  was 
not  necessary  according  to  the  Roman  and  civil  law ;  (n)  viz,  3. 
There  must  be  a  delivery  of  the  subject  of  the  donation,  (n^) 

1.  The  gift  must  be  made  with  a  view  to  the  donor's  death,  (o) 

tremity,  or  being  surprised  with  sickness,  that  the  fear  was  well  founded.    The  re* 

and  not  having  an  opportunity  of  mak-  marks  of  the  chief  justice  are,  however, 

ing  his  will,  but  lest  he  shoald  die   be-  applicable  when  the    chance  of   life  or 

fore  he  could  make  it,  he  gives  with  his  death  has  been  decided  in  favor  of  the 

own  hands  his  goods  to  his  friends  about  donor,  and  when  the  question  might  arise 

him;  this,  if  he  dies,  shall  operate  as  a  whether  the  gif^  was  the  ordinary  gift I'n/cr 

legacy ;   but  if  he  recovers  then  does  the  vii>os,  and  consequently  irreclaimable,  or 

property  thereof  revert  to  him."    Hedges  whether  the  occasion  implied  that  it  was  a 

V.  Hedges,  Prec.  Chanc.  269.     [See  Par-  donatio  causa  mortis,  and  hence  merely 

ish  V.   Stone,  14  Pick.  203,  204;  2  Kent,  conditional.     See  Grymes  u.  Howe,  49  N. 

444  et  seq,;   Story  J.  in  G rattan  v,  Ap-  Y.  17.] 

pleton,  3  Story,  763 ;  Sargent  J.  in  Cut-  (n)  But  see   Lord    Hardwicke's  jadg- 

ting  V,  Gilman,  41  N.  H.  150,  151.     In  ment,  in   Ward  v.  Turner,  2  Ves.  sen. 

Michener  v.  Dale,  23  Penn.  St.  63.  Wood-  440. 

ward  J.  defines  donatio  causa  mortis  to  (n^)  [See  the  observations  of  Walton  J. 
be  "  a  gift  of  a  chattel  made  by  a  person  in  Hatch  v.  Atkinson,  56  Maine,  326,  327, 
in  his  last  illness,  or  in  periculo  mortis,  with  regard  to  the  strictness  with  which 
subject  to  the  implied  condition  that  if  the  this  class  of  gifts  should  be  watched, 
donor  recover,  or  if  the  donee  die  first,  "  Gifts  causa  mortis,^*  he  says,  "  are  not 
the  gift  shall  be  void."  This  definition  is  favored  in  law.  They  are  a  fruitful  source 
substantially  that  which  is  given  in  Roper  of  litigation,  often  bitter,  protracted,  and 
on  Legacies  (p.  26),  and  which  was  criti-  expensive.  They  lack  all  those  formali- 
cised  by  Gibson  C.J.  in  Nicholas  v.  Adams,  tics  and  safeguards  which  the  law  throws 
2  Whart.  22,  as  being  redundant,  because  around  wills,  and  create  a  strong  tempta- 
it  was  indifferent  whether  the  peril  of  death  tion  to  the  commission  of  fraud  and  per- 
be  induced  by  sickness,  or  any  other  cause,  jury."  See  Champney  v,  Blanchard,  39 
In  another  respect  the  definition  was  con-  N.  Y.  Ill  ;  Pierpoint  C.  J.  in  French  ». 
sidered  too  narrow,  as  conveying  the  idea  Raymond,  39  N.  Y.  625 ;  Shirley  v.  White- 
that  the  danger  of  death  must  be  real,  head,  1  Ired.  Eq.  130;  Delmotte  r.  Tay- 
to  constitute  a  gift  a  donatio  causa  mortis,  lor,  1  Redf.  Snr.  417;  Dewey  J.  in  Rock- 
which  was  defined  to  be  "  a  conditional  wood  v.  Wiggin,  16  Gray,  402,  403 ;  Mar- 
gift  dependent  upon  the  contingency  of  shall  v.  Berry,  13  Allen,  43,  47,  note  (*) ; 
expected  death,"  whether  the  expectation  Headley  v.  Kirby,  18  Penn.  St.  326; 
were  groundless  or  well  founded.  Consid-  Michener  v.  Dale,  23  Penn.  St  59.] 
ering  donations  mortis  catud  as  testamen-  (o)  Nothing  can  be  more  clear,  said 
tary  dispositions,  it  is  obvious  that,  if  made  Lord  £ldon,  in  the  case  of  Doffield  v.  £1- 
in  sickness,  they  can  only  be  effectual  when  wes,  1  Bligh  N.  S.  530,  than  that  a  cfoao- 
made  in  the  last  sickness,  or  if  made  in  the  tio  mortis  ccuisd  must  be  a  gift  made  by  a 
fear  of  death,  when  death  itself  has  proved  donor  in  contemplation  of  the  oonoeiTed 
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If  a  gift  be  not  made  by  the  donor  in  peril  of  death,  i.  e.  with  rela- 
tion to  his  decease  by  illness  affecting  him  at  the  time   i.  The  gift 
of  the  gift,  it  cannot  be  supported  as  a  donation  mortis   niade  by 
causd,  ( ji?)      Where  it  appears  that  the  donation  was  l^^periuf 
made  whilst  the  donor  was  ill,  and  only  a  few  days  or  ^^***'- 
weeks  before  his  death,  it  will  'be  presumed  that  the  gift  was 
made  in  contemplation  of  death,  (9)  and  in  the  donor's  last  ill- 
ness, (r) 

*  2.  The  gift  must  be  conditioned  to  take  effect  only  on  the 
death  of  the  donor  by  his  existing  disorder.  (^)     But  2.  The  gift 
although  it  is  an  essential  incident  to  a  donation  mortis  ^ndV^* 
causd  that  it  be  subject  to  a  condition,  that,  if  the  donor  ^^^^  ^ 

approach  of  death.    [See    Blanchard   v.  (s)    Tate  v,  Hilbert,  2   Ves.  jr.  120; 

Sheldon,  43  Vt.  513,514;  Smith  v.  Kitt-  Irons  v.   Smallpiece,    2  B.  &  Aid.  553; 

ridge,  21  Vt.  239;  Grymes  v.  Howe,  49  Tate  r.  Leithead,  Kay,  658;  Staniland  v, 

N.  Y.  17;  Delmotte  v,  Taylor,  I   Kedf.  Willott,  3  Mac.  &  G.  664,675.     [Where 

Sur.  417  ;  First  Nat.  Bank  v.  Balcoro,  35  the  gift  was  made  while  the  donor  was  in 

Conn.  351.    As  to  gifts  by  one  going  into  expectation  of  immediate  death  from  con- 

the  army,  or  "  to  the  front,"  see  Virgin  sumption,  and  he  afterwards  so  far  recov- 

V.  Gaither,  42  111.  39;  Baker  v.  Williams,  ered  as  to  attend  to  his  ordinary  bnsiness 

34  Ind.  547 ;  Dexheimer  v.   Gautier,   5  for  several  months,  but  finally  died  from 

Robert  (N.  Y.)  216;  Gass  v.  Simpson,  4  the  same  disease,  it  was  held  that  it  coald 

Coldw.  288.]    As  to  the  requisite  proof  of  not  be  supported  as  a  donatio  causa  mortis, 

such  a  gift,  see  Cosnahan  v.  Grice,  15  Weston  v.  Hight,  17  Maine,  287.    But  it 

Moore  P.  C.  215.  is  not  necessary  to  the  validity  of  a  dona- 

ip)  Tate  V.  Hilbert,  2  Ves  jr.  121  ;   S.  tio  causa  mortis  as  a  testamen  ary  dispoai- 

C.  4  Bro.  C.  C.  290 ;  Hedges  v.  Hedges,  tion,  that  it  should  have  been  made  in 

Free.  Chan.  269;  Miller  v.  Miller,  3  P.  such  an  extremity  as  is  requisite  to  give 

Wma.  357 ;  Gardner  v,  Parker,  3  Madd.  effect  to  a  nuncupative  will ;  and  hence 

185.    Sec,  also,  Edwards  v,  Jones,  1  Myl.  the   circumstance    that  the  donor    lived 

&  Cr.  236 ;  post,  773.  fourteen  days  after  the  delivery  of  the 

(q)  Lawson  v.  Lawson,  1  P.  Wms.  441 ;  gift,  and  that  he  was  able  to  make  hia 

Miller  v.  Miller,  3  P.  Wms.  356, 358  ;  Hill  will  in  the  mean  time,  was  held  not  to 

v.  Chapman,  2  Bro.  C.  C.  612;  Snellgrove  avoid  the   gift.     Nicholas  v.  Adams,  2 

V,  Baily,  5  Atk.  214  ;  Gardner  t;.  Parker,  Whart.  17.    In  Wells  v.  Tucker,  3  Binn. 

3   Madd.   184;   [Grattan  i;.   Appleton,  3  366,  where  sach  a  gift  was  sustained,  the 

Story,  755;  Dole  v,  Lincoln,  31  Maine,  donor  lived  three  days  after  making  it. 

422 ;    Merchant  v.  Merchant,    2    Bradf.  In  Michener  v.  Dale,  23  Penn.  St.  63,  the 

Snr.  432.]  donor  lived  six  hours ;  and  in  neither  case 

(r)  1  Rop.  Leg.  21,  3d  ed.    In  Blount  would  it  appear  that  he  was  unable  to  ex- 

V.  Burrow,  as  reported  in  1  Ves.  jr.  546,  ecute  a  will.    See,  also,  the  opinion  as 

Eyre  C.  B.  seems  to  be  of  opinion  that  given  by  Jones  J.  in  Adams  v.  Nicholas, 

there  must  be  positive  evidence  that  the  1  Miles,  112.    SeeBomeman  v.  Sidlinger, 

gift  was  made  in  the  last  illness ;  but  this  15  Maine,  429.    There  seems  to  be  no 

dictum  is  not  found  in  the  report  of  the  rule  which  limits  the  time  within  which 

case  in  4  Bro.  C.  C.  72,  and  does  not  the   donor  must  die,  to    make  the  gift 

seem  supported  by  any  other  authorities,  valid.    Grymes  v,  Howe,  49  N.  Y.  17.] 
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take  effect    live,  the  thlDfic  shall  be  restored  to  him,  yet  it  is  not  ne©- 

only  on  ibe  °  *^ 

death  of  essary  that  the  donor  should  expressly  declare  that  the 
gift  is  to  be  accompanied  by  such  a  condition ;  for  if  a 
gift  be  made  during  the  donor's  last  illness,  the  law  infers  the  con- 
dition that  the  donee  is  to  hold  the  donation  only  in  case  the  donor 
die  of  that  indisposition,  (t)  Thus  in  Gardiner  v.  Parker,  (u)  A., 
being  confined  to  his  bed,  gave  to  B.  a  bond  for  l,800i.  two  days 
before  his  death,  in  the  presence  of  a  servant,  saying,  "  There, 
take  that,  and  keep  it.'*  The  question  was  between  the  donee 
and  executors  of  A.  And  Sir  John  Leach  V.  C.  decided  in  favor 
of  the  donation,  observing  that  the  doubt  originated  in  the  donor 
not  having  expressed  that  the  bond  was  to  be  returned  if  he  re- 
covered ;  but  that  the  bond  being  given  in  the  extremity  of  sick- 
ness, and  in  contemplation  of  death,  the  intention  of  the  donor 
was  to  be  inferred  that  the  bond  shall  be  holdcn  as  a  gift  only  in 
case  of  his  death ;  and  that  if  a  gift  be  made  in  the  expectation 
of  death,  there  is  an  implied  condition  that  it  is  to  be  held  only 
in  the  happening  of  that  event,  (a;) 

Still,  if  from  all  the  circumstances  of  the  gift,  there  is  sufiicient 
evidence  to  rebut  the  ordinary  presumption,  and  to  make  it  appear 
that  the  gift  was  unconditional,  it  cannot  be  supported  as  a  dona- 
tion mortis  causd.  Qf)  Accordingly,  *  in  Edwards  v,  Jones,  (z) 
Mary  Custance,  the  obligee  of  a  bond  given  in  the  year  1819,  for 
300Z.,  signed  the  following  indorsement  not  under  seal,  on  the 
bond,  five  days  before  her  death:  "  I,  Mary  Custance,  of  the  town 
of  Aberystwith,  in  the  county  of  Cardigan,  widow,  do  hereby 
assign  and  transfer  the  within  bond  or  obligation,  and  all  my 
right,  title,  and  interest  thereto,  unto  and  to  the  use  of  my  niece, 
Esther  Edwards,  of  Llanilar,  in  the  said  county  of  Cardigan, 
widow,  with  full  power  and  authority  for  the  said  Esther  Ed- 
wards to  sue  for  and  recover  the  amount  thereof,  and  all  interest 
now  due  or  hereafter  to  become  due  thereon ;  as  witness  my  baud, 
this  25th  day  of  May,  1830,"  Immediately  after  the  indorsement 
had  been  signed,  Mary  Custance  delivered  the  bond,  or  caused  it 
to  be  delivered  to  Esther  Edwards,  and  it  remained  in  her  hands. 

{t)  1  Rop.  Leg.  4, 8d  ed.  (y)  See  Walter  v,  Hodge,  2  Swanst.  92 ; 

(u)  3  Madd.  184.  S.  C.  1  Wils.  Chanc.  Cas.  445. 

(x)  See,  also,  Lawson  v.  Lawson,  1  F.        {z)  1  Myl.  &  Cr.  226. 
Wms.  441 ;  Staniland  v.  Willott,  3  Mac. 
&  G.  664,  675. 
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Mary  Custance  died  on  the  30th  of  May,  1830,  haying  in  the  year 
1829  made  her  will,  in  which  she  did  not  mention  the  bond,  or 
dispose  of  the  residue  of  her  estate,  but  she  appointed  an  execu- 
tor. It  was  argued  on  the  part  of  Esther  Edwards  that  if  this 
gift  could  not  be  established  as  a  donatio  inter  vivos^  by  reason  of 
the  act  being  incomplete,  it  might  still  take  effect  as  a*  donatio 
mortis  causd.  But  Lord  Chancellor  Cottenham  held,  that  in 
order  to  be  good  as  a  donatio  mortis  causd^  the  gift  must  have 
been  made  in  contemplation  of  death,  and  intended  to  take  effect 
only  after  the  donor's  decease ;  and  that  if  it  appeared  from  the 
circumstances  of  the  transaction  tha,t  the  donor  intended  to  make 
an  immediate  and  irrevocable  gift,  that  would  destroy  the  title  of 
the  party  who  claimed  as  a  donee  mortis  causd.  His  lordship  fur- 
ther observed,  that  a  party  making  a  donatio  mortis  eausd  does 
not  part  with  the  whole  interest,  save  only  in  a  certain  event,  and 
it  is  of  the  essence  of  such  a  gift,  that  it  shall  not  otherwise  take 
place.  Such  a  donation  leaves  the  whole  title  in  the  donor,  unless 
the  event  occurs  which  is  to  divest  him.  Here,  however,  there 
was  an  actual  *  assignment,  by  which  the  donor,  Mrs.  Custance, 
transferred  all  her  right,  title,  and  interest  to  her  niece ;  which 
was  in  itself  sufficient  to  exclude  the  possibility  of  treating  this 
as  a  donatio  mortis  causd, 

3.  There  must  be  a  delivery  of   the  subject  of  the   3.  There 
conation.     The  general  rule  upon  this  head  is,  that  to  delivery 
substantiate  the  gift,  there  must  be  an  actual  tradition  or  wt^of"***" 
delivery  of  the  thing  to  the  donee  himself,  (a)  or  to  some   donation : 

(a)  Ward  v,  Tarner,  2  Yes.  sen.  431 ;  thrown  oat  could  not  be  maintained,  be- 

Tatc  V.  Hilbert,  2  Ves.  jr.  120;  Bryson  cause  a  deliTery  was  wanting;  and  he 

V,  Brownrigg,  9  Yes.  1 ;  Bunn  v,  Mark-  had  accordingly  written  a  remark  to  that 

ham,  7  Taunt  224;  S.  C.  2  Marsh.  532;  efiect,  at  the  end  of  his  own  note  to  the 

Irons  V,   Smallpiece,  2  B.  &  Aid.  553 ;  case.    See  accord.  Powell  v.  HelUcar,  26 

Thompson  v.  Heffernan,  4  Dr.  &  War.  Bear.  261;  [Shaw  C.  J.  in  Parish  v.  Stone, 

285.    In  the  case  of  Spratley  v.  Wilson,  14  Pick.  204,  205  ;  Shepley  C.  J.  in  Dole 

Holt  N.  P.  C.  10,  Gibbs  C.  J.  considered  v,  Lincoln,  31  Maine,  429 ;  Case  v.  Den- 

actual  delivery  unnecessary,  holding  the  nison,  9  R.  I.  88 ;  Chevaliier  v,  Wilson, 

donation  suflScient  where  a  person  in  ex-  1  Texas,  161 ;  Miller  v,  Jcffress,  4  Grat- 

tremU,  said,  "  I  have  left  my  watch  at  Mr.  Un,  472 ;  Wells  v.  Tucker,  3  Binn.  336 ; 

R.'8  at  Charing  Cross,  fetch  it  away,  and  Nicholas  v.  Adams,  2  Whart.  17 ;  Mich- 

I  will  make  you  a  present  of  it."    But  in  ener  v.  Dale,  23  Penn.  St.  63 ;  Murray  v. 

Bunn  V,  Markham,  his  lordship  desired  Cannon,  41    Md.   466,  477;    Brown    o. 

that  the  case  might  not  be  mentioned,  Brown,  18  Conn.  410 ;  Meach  v.  Meach, 

since  immediately  after  the  trial  he  per-  24  Yt.  591 ;  Singleton  v.  Cotton,  23  Geo. 

ceived  that  what  he  had  improvidently  261;  McKenzie  v.  Downing,  25  Geo.  669 ; 
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one  else  for  the  donee's  use.  (5)  The  possession  of  it  mast  be 
transferred  in  point  of  fact.  The  purse,  the  ring,  the  jewel,  or 
the  watch,  (6^)  must  be  given  into  the  hands  of  the  donee,  either 

Smith  V.  Downey,  3  Ired.Eq.  268 ;  Camp-  taken  in  sach  a  narrow  sense  as  to  import 
bell's  Estate,  7  Penn.  St.  100;  Trough's  that  the  chattel  or  property  is  to  go  liter- 
Estate,  75  Penn.  St.  115 ;  Zimmerman  v,  ally  into  the  hands  of  the  recipient  and  to 
Strceper,  75  Penn.  St.  147 ;  Champney  v.  be  carried  away.    We  have  no  doubt  that 
Blanchnrd,  39  N.  Y.  Ill  ;  French  v.  Ray-  a  trunk  with  its  contents  might  be  effect- 
mond,  39  Vt  623 ;  Grymes  v.  Howe,  49  K.  ually  given  and  delivered,  in  such  a  case, 
Y.  17.    There  must  be  as  complete  a  de-  by  a  delivery  of  the  key,  not  as  a  symbol- 
livery  as  the  nature  of  the  property  will  ical  delivery  of  the  property,  but  because 
admit  of.    Hatch  v,  Atkinson,  56  Maine,  it  is  the  means  of  obtaining  possession. 
324  ;  Davis  J.  in  Carpenter  v.  Dodge,  20  Ward  v.  Turner,  2  Yes.  sen.  431,  443.    If 
Vt.  595,  602;  Pennington  t;.  Gittings,  2  the  key  in  this  case  had  been  placed  in 
Gill  &  J.  208 ;  Bradley  v.  Hnnt,  5  Gill  &  the  hands  of  the  witness,  the  donor  relin- 
J.  54.    In  Cutting  v,  Gilman,  41  N.  H.  quishing  all  dominion  and  control  over  it, 
147,  152,  Sargent  J.  said:  "A  delivery  is  and  parting  with  it  absolutely,  or  if  by 
indispensable   to  the  validity  of  a  gift  direction  of  the  donor  the  w^itness  had 
causa  mortis.    It  must  be  an  actual  deliv-  taken  it  into  her  possession  and  exdosive 
ery  of  the  thing  itself,  or  of  the  means  control,  there  would  have  been  a  sufficient 
of  getting  possession  and  enjoyment  of  delivery  to  make  out  a  full  title  in  the 
the  thing,  and  there  must  be  something  plain  tiff."    Wing  v.  Merchant,  57  Maine, 
amounting  to  delivery  at  the  time  of  the  383;    Dole  v,  Lincoln,  31    Maine,  422; 
gift,  for  it  is  not  the  possession  of  the  Hunt  v.  Hunt,  119  Mass.  474.] 
donee,   but  the  delivery  to  him  by  the  (6)  Drury  v.  Smith,  1   P.  Wms.  404; 
donor  that  is  material.   An  after  acquired  [Shcpley  C.  J.   in  Dole  v.  Lincoln,  31 
possession,  or  a  previous  and  continued  Maine,  429 ;  Wells  J.  in  Marshall  o.  Berry, 
possession  of  the  donee,  though  by  au-  13  Allen,  45 ;  Bomeman  v.  Sidlinger,  15 
thoriry  of  the  donor,  is  insufficient."    Mil-  Maine,  429 ;  Sargent  J.  in  Cutting  v.  Gil- 
ler  V.  Jeffiress,  4  Grattan,  472  ;  Kcnney  v.  man,  41  N.  H.  151,  152 ;  Ross  J.  in  Blan- 
Public  Administrator,  2  Bradf.  Sur.  319 ;  chard  v,  Sheldon,  43  Vt.  512,  514;  Cald- 
Delmotte  v.  Taylor,  1  Redf.  Sur.  417;  Eg-  well  v,  Renfrew,  33  Vt.  213;  Coutant  o, 
erton  v.  Egerton,  17  N.  J.  £q.  419.    As  to  Schuyler,  1  Paige,  316 ;  Grymes  v.  Howe, 
this  last  statement,  note  the  difference  be-  49  N.  Y.  17.    In  Wells  v.  Tucker,  3  Binn. 
tween  a  gift  inter  vivos  and  a  gift  causa  366,  a  delivery  to  the  wife  of  the  donor 
mortis.   Wing  v.  Merchant,  57  Maine,  386,  for  the  use  of  the  donee  was  held  sufS- 
387 ;  Camp's  Appeal,  36  Conn.  88,  92,  93.  cient.    Bloomer  v.  Bloomer,  2  Bradf.  Sar. 
See  Allen  v.  Cowan,  23  N.  Y.  502 ;  Wes-  340.    So  it  has  been  held  that  a  promis- 
terlo  v.  Dewitt,  35  Barb.  215.    In  Cole-  sory  note  may  pass  as  a  gift  causa  mortis, 
man  v.  Parker,  114  Mass.  30,  it  was  de-  without  actual  delivery  to  the  donee  when 
cided  that  the  taking  the  key  of  a  trunk  such  note  is  in  possession  of  a  third  party 
from  the  place  where  it  is  kept,  and  the  as  trustee  for  the  equitable  owner.   Sontb- 
pntting  goods  into  the  trunk  and  the  re-  eriand  v.  Southerland,  5  Bush,  591.] 
turning  the  key  to  its  place,  at  the  request  [h^)  [Only  personal  property  capable  of 
of  the  owner  in  his  last  sickness,  appre-  delivery  is  subject  to  a  gift  causa  mortis; 
bending  death  and  expressing  the  desire  and  it  may  include  all  of  the  testator's 
to  make  a  gift  of  the  trunk  and  contents  personal  estate,  however  iaige  the  amount 
causa  mortis,  is  not  a  delivery  sufficient  and  value ;  the  common  law  does  not  limit 
for  that  purpose.  But  in  this  case  Ames  J.  the  amount  of  property  that  may  be  thus 
said  :  "  This  term  '  delivery '  is  not  to  be  disposed  of.    Walton  J.  in  Hatch  v.  A^ 
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by  the  donor  himself  or  by  his  order.  (6^)  Thus,  in  Bunn  v. 
Markham,  (^)  Sir  G.  Clifton  had  written  upon  the  parcels  con- 
taining the  property  in  question  the  names  of  the  parties  for  whom 
they  were  intended,  and  had  requested  his  natural  son  to  see  the 
property  deUvered  to  the  donees.  It  was,  therefore,  manifestly  his 
intention  that  it  should  pass  to  them ;  yet  as  there  was  no  actual 
delivery,  the  court  .of  common  pleas  held  that  it  was  not  a  valid 

gift. 

A  further  requisite  to  give  effect  to  the  donation  is,  that  the 
deceased  should,  at  the  time  of  the  delivery,  not  only  what  con- 
part  with  the  possession,  but  also  with  the  dominion  delivery: 
over  the  *  subject  of  the  gift.  (d[)     Thus,  in  Reddell  v.  the  rte- 
Dobree,  («)  A.,  the  deceased,  being  in  a  declining  state  J^^p^rt 
of  health,  delivered  to  Charlotte  R.  a  locked  cash  box,  yith  the 

'  i»ii  dominion 

and  told  her  to  go  at  his  death  to  his  son  for  the  key ;  as  well  as 
and  that  the  box  contained  money  for  herself,  and  en-  eion: 
tirely  at  her  disposal  after  he  was  gone,  but  that  he  should  want 
it  every  three  months  whilst  he  lived.  The  box  was  twice  deliv- 
ered to  the  deceased  by  his  desire,  and  he  delivered  it  again  to 
Charlotte  R.,  and  it  was  in  her  possession  at  his  death.  The  box 
was  afterwards  broken  open  by  her,  and  contained  a  check  for 
5002.,  drawn  by  a  third  party  in  favor  of  the  deceased,  and  en- 
closed in  a  cover,  indorsed  with  the  name  of  Charlotte  R.,  and  the 
key  (which  the  son  of  the  deceased  had  refused  to  deliver  to  her), 
had  a  piece  of  bone  attached  to  it,  with,  her  name  written  on  it. 
Sir  L.  Shad  well  V.  C.  held  that  there  was  no  donatio  mortis  catisd; 
for  that  there  was  nothing  more  than  that  to  a  certain  extent  the 
deceased  put  Charlotte  R.  in  the  possession  of  the  box,  but  retained 
to  himself  the  absolute  power  over  the  contents,  (e^) 

But  it  is  no  objection  that  the  gift  was  not  made  to  the  donee 

kinson,  56  Maine,  327;  Pierpotnt  C.  J.  C.  663;  Reddell  v.  Dobree,  10  Sim.  244; 

in  French  r.  Raymond,  39  Vu  625 ;  Meach  See,  also,  Tapley  v,  Kent,  1  Robert.  400. 

V.  Meach,  24  Yt  591 ;  White  v.  Wager,  [Sheplej  C.  J.  in  Dole  v.  Lincoln,  81 

32  Barb.  250;  Michener  t;.  Dale,  23  Penn.  Maine,  429;  Huntington  v.  Gilmore,  14 

St.  59  ;  Viigin  v.  Gaither,  42  III.  39.   But  Barb.  243;  M'Dowell  v.  Murdock,  1  Nott 

see  Headlejr  v.  Kirbj,  18  Penn.  St.  326.]  &  McC.  237 ;  Catting  v.  Oilman,  41  N.  H. 

(6*)  [The  donee  most  not  only  take  147 ;  Walton  J.  in  Hatch  v.  Atkinson,  56 

but  he  must  retain  possession  until  the  Maine,  327  ;    Shurtleff   v.  Francis,  118 

death  of  the  donor.    Hatch  v,  Atkinson,  Mass.  154.] 

56  Maine,  324.]  («)  10  Sim.  244. 

(e)  7  Taunt.  231 ;  S.  C.  2  Marsh.  532.  (e^)   [Hatch  v.  Atkinson,   56    Maine, 

{d)  Hawkins  v.  Blewitt,  2  Esp.  N.  P.  327.] 
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free  from  incumbrance,  but  charged  with  the  performance  of  a 
but  A  trust  particular  purpose.  (/)  Accordingly  it  was  held  in  a 
""x^d^to"  modern  case,  (jg)  that  a  gift  may  be  good  as  a  donatio 
tbegift:       mortis  causd^  although  it  be  coupled  with  a  trust  that 

the  donee  shall  provide  for  the  funeral  of  the  donor, 
to  some  one       Again,  though  a  delivery  to  a  third  party  for  the 
agent  for     donee's  use  may  be  good,  (A)  yet  a  mere  delivery  to  an 
is  inli^'     agent,  in  the  character  of  agent  for  the  giver^  is  not 
«««»t:  sufficient,  (i) 

But  there  are  cases  where  the  nature  of  the  thing  will  not 
what  is  a     ♦  admit  of  a  corporeal  delivery  ;  and  then  it  should  seem 

sufficient         1  ,  ,.  -    ,  -  .  , 

delivery  that  a  delivery  of  the  means  of  commg  at  the  possession 
subject  is  or  making  use  of  the  thing  given  will  be  sufficient,  (i) 
of^actuai  Thus  the  delivery  of  the  key  of  a  trunk  has  been  de- 
transfer:  cided  to  amount  to  the  delivery  of  a  trunk  and  its  con- 
tents. (I)  So  the  delivery  of  the  key  of  a  warehouse  or  other 
place,  in  which  goods  of  bulk  were  deposited,  has  been  determined 
to  be  a  valid  delivery  of  the  goods  for  the  purpose  of  a  donatio 
mortis  causd.  (ni)  But  in  these  cases  it  is  to  be  observed  that 
the  key  is  not  to  be  considered  in  the  light  of  a  symbol,  in  the 
name  of  the  thing  itself  ;  but  the  delivery  of  it  has  been  allowed 
as  the  delivery  of  the  possession,  because  it  is  the  loay  of  coming 
at  the  possession  or  to  make  use  of  the  thing,  (n) 
there  may        So  a  bond  mav  be  a  subject  of  donatio  mortis  causd. 

be  a  dorm-  •  . 

tio  mortis     because  the  property  is  considered  to  pass  by  the  deliv- 

(/)  Blount  V.  Barrow,  4  Bro.  C.  C.  75.  sec  Cooper  v,  Bnrr,  45  Barb.  9;  Miller  v. 

See  Hambrook  v,  Symmons,  4  Rubs.  C.  C.  Jeffresa,  4  Grattan,  472,  479.    See,  also, 

25.  Coleman  i;.  Parker,  114  Mass.  30,  dted 

ig)  Hills  V.  Hills,  8  M.  &  W.  401.  ante,  774,  note  (a).] 

(h)  See  supra,  note  (6).  (m)  Ward  v.  Tamer,  2  Yes.  sen.  443; 

(t)  Farquharson  v.  Cave,  2  Coll.  356.  S.  C.  I  Dick.  170;  Smith  o.  Smith,  S 

[k)  Ward  V,  Turner,  2  Ves.  sen.  441.  Stra.  955. 

(/)  Jones  V.  Selby,  Prec.  Chanc.  300 ;        (n)  Ward  v.  Turner,  2  Ves.  sen.  443 ; 

Ward  t;.  Turner,  2  Yes.  sen.  441 ;    [Bell  Bnnn  v.  Markham,  7  Taunt.  244 ;  [Hitch 

J.  in  Jones  v.  Brown,  34  N.  H.  439,  445 ;  v.  Davis,  3  Md.  Ch.  266.     In  Cutting  r. 

Cooper  V.  Burr,  45  Barb.  9 ;  Allerton  v,  Gilman,  41   N.  H.  152,   153,  Saigent  J. 

Lang,  10  Bosw.  362.   But  it  has  been  held  said :    **  Nor  will  a  symbolical  delivery 

that  the  delivery  of  the  key  of  a  trunk  answer.    To  constitute  a  title  of  this  kind, 

containing  money  and  government  bonds  under  a  gift  cautsa  mortis,  the  donor  must 

is  not  a  sufficient  delivery  of  the  money  not  only  give,  but  he  must  deliver,  and 

and  bonds.    Hatch  v.  Atkinson,  56  Maine,  that  delivery  most  be  actual  where  the 

324 ;  Powell  v.  Hellicar,  26  Beav.  261 ;  subject-matter  of  the  gift  is  capable  of 

Headley  v.  Eirby,  18  Penn.  St.  326 ;  but  actual  transfer." 
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ery.  (o)     The  same  has  been  decided  with  respect  to   ^^  o*  * 
bank-notes,  because  the  property  is  transferred  by  the   bank- 
delivery.  ( jt?)    And  on  the  same  principle,  it  should  seem 
that  all   negotiable  instruments  which  require  nothing   negotfabi? 
more  than  delivery  to  pass  to  the  donee  the  money  se-  jJ[g|j7J" 
cured  by  them,  may  be  the  subjects  of  donations  mortis  j|*  j**,.P*" 
causd.  (jt>^)     For  since  it  has  been  so  adjudged  of  bank-   ery: 
notes,  there  appeara  no  reason  why  exchequer  notes  or  promissory 
notes,  payable  to  the  bearer,  or  bills  of  exchange,  or  exchequer 
bills,  indorsed  in  blank,  *  should  not  have  the  same  capability; 
for  in  all  those  cases  the  property  passes  to  the  donee  by  deliv- 
ery, (j) 

It  has  been  a  matter  of  considerable  discussion,  whether  a  mort- 
gage can  be  the  subject  of  a  donatio  mortis  causd  by  de-  o' «'  * 

r;  •*  II'  mortgage 

livery  of  the  mortgage  deeds  ;  but  the  question  may  now   deed: 
be  regarded  as  settled  in  the  affirmative.  (3^)    It  seems,  indeed, 

(0)  Ashton  t*.  Dawson,  2  Coll.  863,  note  87  ;  Chase  v.  Redding,  13  Gray,  418  ; 
(c);  Snellgrove  v.  Baily,  3  Atk.  214;  Caldwell  v.  Renfrew,  33  Vt.  213 ;  Borne- 
Ward  V.  Turner,  2  Yes.  sen.  441,  442;  man  1;.  Sidlinger,  15  Maine,  429  ;  Brown 
Blount  V,  Burrow,  4  Bro.  C.  C.  72 ;  Gar-  v.  Brown,  18  Conn.  410;  Turpin  v.  Thomp- 
diner  v.  Parker,  3  Madd.  184;  ante,  727  ;  son,  2  Met.  (Ky.)  420;  Gourley  v.  Linsin- 
[Shaw  C.  J.  in  Chase  v.  Redding,  13  Gray,  bigler,  51  Penn.  St.  345 ;  CouUnt  v.  Scbny- 
420;  and  in  Parish  v.  Stone,  14  Pick.  205;  ler,  1  Paige,  316;  Brunson  v.  Brunson, 
Wells  V.  Tucker,  3  Binney,  366 ;  Lee  v.  Meigs,  630.  A  note  not  negotiable,  or  if 
Boak,  11  Grattan,  182.  See  Overton  v,  negotiable,  not  actually  indorsed  but  de- 
Sawyer,  7  Jones  (N.  Car.),  6.]  But  such  livered,  passes,  with  the  right  to  nse  the 
a  donation  cannot  be  regarded  as  a  satis-  name  of  the  administrator  of  the  payee, 
faction  of  a  debt  due  from  the  donor  to  the  to  collect  it  for  the  donee's  own  use ;  Shaw 
donee.  Clavering  v.  Yorke,  Rolls,  25th  C.  J.  in  Chase  r.  Redding,  13  Gray,  420  ; 
Oct.  1725  (reported  in  a  note  to  2  Coll.  Sessions  v.  Moseley,  4  Cash.  67 ;  Bates  v. 
363).  Eempton,  7  Gray,  382 ;  Camp's  Appeal, 

{p)  Miller  v.  Miller,  3  P.  Wms.  356;  36  Conn.  88,  92;  Westerlo  v.  De  Witt,  36 

Hill  V.  Chapman,  2  Bro.  C.  C.  612;  Ash-  N.  Y.  340;   Brown  v.  Brown,  18  Conn, 

ton  V.  Dawson,  2  Coll.  363,  note  (c).  410;  Bedell  v.  Carll,  33  N.  Y.  581,  584 ; 

(P^)  [Grymes  t'.  Howe,  49  N.  Y.  17.]  Grymes  v.  Howe,  49  N.  Y.  17;  Meach  v. 

(q)  1  Rop.  Leg.  16,  3d  ed.  Sec,  also,  Meach,  24  Vt.  591 ;  although  the  admin- 
as  to  a  note  payable  to  order  and  not  istrator,  at  the  trial  of  an  action  in  his 
indorsed.  Veal  v.  Veal,  post,  778,  779,  name  to  collect  the  note,  ap])ears  and  pro- 
note  (r).  See  Jones  v.  Sclby,  Prcc.  Chanc.  tests  against  it.  Bates  v,  Kempton,  supra; 
300,  as  to  an  exchequer  tally.  [The  prom.  Grover  v.  Grover,  24  Pick.  261.  See  War- 
issory  note  of  a  stranger,  whether  payable  ing  v.  Edmonds,  11  Md.  424.] 
to  bearer  or  to  order,  may  be  given  causa  (q^)  [A  gift  of  negotiable  promissory 
mortis  by  delivery  of  the  instrument  itself  notes,  secured  by  mortgages  of  real  estate, 
with  or  without  indorsement.  Grover  v,  with  proper  assignments  of  the  mortgages 
Grover,  24  Pick.  261  ;  Bates  v,  Kempton,  to  the  donee,  made  during  the  last  illness 
7  Gray,  382 ;  Sessions  9.  Moseley,  4  Cush.  of  the  donor,  who  was  aware  of  his  con- 
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never  to  have  been  much  doubted,  that  by  a  delivery  by  a  mort- 
gagee to  the  mortgagor  of  the  mortgage  deeds,  a  donatio  mortis 
causd  is  effected,  (r)     But  with  respect  to  a  delivery  to  a  third 
party,  although  it  may  be  inferred  from  Lord  Hardwicke's  expres- 
sions in  Ward  v.  Turner,  («)  that  his  opinion  was,  that  the  de- 
livery of  the  mortgage  deeds  mortis  causd  may  be  good,  yet  in 
Hassel  v,  Tynte,  (0  bis  lordship  doubted  whether  it  was  allow- 
able by  the  statute  of  frauds.     And  in  Duffield  v.  Elwes,  (u)  Sir 
John  Leach  V.  C.  held  that  a  mortgage  security  cannot  by  law 
be  given  by  way  of  donatio  mortis  causd^  even  where  the  mort- 
gage was  accompanied  by  a  bond.     In  that  case,  George  Elwes 
was  possessed  of  a  bond  for  2,9272.,  and  had  also  a  mortgage, 
created  by  a  deed  of  even  date  with  the  bond,  for  securing  the 
sum  mentioned  in  the  bond^  and  he  had  another  mortgage  for 
80,0002.     On  the  first  of  September,  1821,  when  he  was  on  his 
death-bed,  so  ill  as  to  be  unable  to  write,  but  of  sound  and  dis- 
posing mind,  in  the  presence  of  three  persons,  as  witnesses,  he 
declared  that  he  gave  the  bonds  and  mortgages,  and  the  money 
secured  by  them,  to  his  daughter  Mrs.  Duffield.     A  written  state- 
ment of  this  declaration  was  forthwith  made,  and  signed  by  three 
persons  in  whose  presence  the  declaration  was  made.     Very  soon 
afterwards,  on  the  same  day,  in  the  presence  of  the  same  persons, 
the  mortgage  deeds  and  bonds  were  produced  to  the  testator,  and 
*he  was  told  what  they  were;  on  which  he  desired  them  to  be 
delivered  into  the  hands  of  Mrs.  Duffield  ;  they  were  accordingly 
delivered  into  her  hands,  and  whilst  she  held  the  deeds,  he  took 
her  hands  between  his,  in  token  of  having  completed  the  gift,  and 
expressed  satisfaction  when  he  had  done  so.     The  vice  chancellor 
declared  that  there  was  no  good  donatio  mortis  causd  of  the  mort- 
gages.    But  on  appeal  to  the  house  of  lords,  their  lordships  held 
that  the  property  in  the  deeds,  and  the  right  to  recover  the  money 
secured  by  them,  passed  in  each  case  by  the  delivery,  followed 
by  the  death  of  the  donor,  and  that  the  real  and  personal  rep- 
resentatives of  the  donor  were  trustees  to  the  donee,  to  make 

dition,  and  intended  the  gift  as  a  final  dis-  Jor.  §  607 ;  Meach  v.  Meacb,  24  Vt  591  ; 

position  of  the  property,  was  held  to  be  a  Hackney  v,  Vrooman,  62  Barb.  650.] 

good  donatio  causa  mortis,  in  Chase  r.  Red-  (r)  Richards  v.  Syms,  Barnard.  Chan, 

ding,  13  Gray,  418 ;  Shaw  C.  J.  in  Pariah  Cai.  90;  Hurst  v.  Beach,  5  Madd.  351. 

V,  Stone,  14  Pick.  205.     See  Bomeman  (t)  2  Yes  sen.  443. 

V.  Sidlinger,  15  Maine,  429;  1  Stoiy  £q.  (t)  Ambl.  318. 

(tt)  1  Sim.  &  Stn.  239. 
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the  gift  e£Eectuah     The  decree  of  his  honor  was  accordingly  re- 
versed, (v) 

And  in  the  late  case  of  Witt  v.  Amis,  (w)  the  court  of  queen's 
bench  held  that  there  was  no  distinction  between  a  pol-   9^  of  a  poi- 

*  ,        icy  of  m- 

icy  of  insurance  and  a  mortgage  or  bond,  as  regards  its  surance: 
capability  of  being  made  the  subject  of  a  donatio  mortis  cau$d^ 
and,  therefore,  that  a  policy  may  be  the  subject  of  a  gift  of  that 
nature.    This  decision  was  adopted  by  Romilly  M.  R.,  (x)   or  of  a^ 
who  held  also  to  the  same  effect  as  to  money  due  on  a   deposit 
banker*s  deposit  note,  (a?^) 

But  where  no  property  is  transferred  to  the  donee  by  delivery 
of  the  subject,  there  can  be  no  valid  donatio  mortis  causd.  Thus 
in  Ward  v.  Turner,  (y)  Lord  Hardwicke  held  that  the  delivery  of 
receipts  for  South  Sea  annuities  was  not  such  a  delivery  of  the 
annuities  themselves  as  to  support  the  gift  of  them  as  a  5*"^*^°^^'^°^ 
donatio  mortis  causd ;  but  he  intimated  that  an  actual  stock; 
transfer  of  the  stock  would  have  been  sufficient  to  effectuate  the 
intended  donation. 

On  the  same  ground  bills  of  exchange  and  promissory  ^^^"'^j*^ 
notes,  not  payable  to  the  bearer j  (z)  have  been  considered  payable  to 

{v)   I  Bligh  N.  S.  498 ;   S.  C.  I  Dow  WeRnielen,  Chitty  on  Bills,  p.  2,  9th  ed. ; 
N.  S.  1,  nomine  DuflSeld  v.  Hicks.     See,  27  Beav.  309.    See,  also,  Story's  Equity, 
also,  3  Mac.  &  G.  676.     [Real  estate  can-  ch.  x.  §  607,  where  it  is  doubted  whether 
not  be  made  the  subject  of  a  donatio  causa  the  doctrine  of  these  last  cases  can  be  sup- 
mortis,  eren  where  it  is  conveyed  by  deed,  ported  since  the  decision  of  DuflSeld  v. 
Meach  v.  Meach,  24  Vt.  591.]  Elwes ;  inasmuch  as  the  ground  on  which 
(it)  1  B.  &  S.  109.  courts  of  equity  now  support  donations 
{x)  33  Beav.  619.  martts  causd  is  not  that  a  complete  prop- 
(x^)  [As  to  the  delirery  of  the  book  of  a  erty  in  the  thing  must  pass  by  delivery, 
depositor  in  a  savings  bank,  see  McGron-  but  that  it  must  so  far  pass  by  the  deliv- 
nell  V.  Murray,  Ir.  Rep.  Eq.  460;  Penfield  ery  of  the  instrument  as  to  give  a  title  to 
v.  Thayer,  2  E.  D.  Smith,  305 ;  Camp's  the  donee  to  the  assistance  of  a  court  of 
Appeal,  36  Conn.  88 ;  Tillinghast  v.  Whear  equity   to  make  the  donation  complete, 
ton,  8  R.  1. 536 ;  Dean  v.  Dean,  43  Vt  337 ;  And  in  Veal  v.  Veal,  27  Beav.  303,  it  was 
Ashbrook  v.  Ryon,  2  Bush,  228  ;  Headley  held  expressly  by  Romilly  M.  R.  (relying 
V.  Kirby,  18  Penn.  St.  326 ;  Foster  J.  in  on  Rankin  v.  Weguden),  that  a  promis- 
Gale  V.  Drake,  51  N.  H.  82 ;   Brown  v,  sory  note  payable  to  order  may  be  the  sub- 
Brown,  23  Bnrb.  565 ;  Ray  v.  Simmons,  ject  of  a  donatio  mortis  causd,  and  will  pass 
8.  Court,  R.  I.  3  Central  Law  Jour.  315,  thereby  though  unindorsed.    See,  further, 
316.]  Moore  v.  Darton,  4  De  G.  &  Sm.  517. 
(y)  2  Ves.  sen.  431 ;  [Moore  v.  Moore,  In  that  case  a  receipt  had  been  given  by 
22  W.  R.  729.]  a  borrower  to  a  lender  as  follows :  "  Re- 
{z)  Miller  r.  Miller,  3  P.  Wms.  356 ;  ceived  of  D.  500^.  to  bear  interest  at  4  per 
Tate  V.  Hilbert,  3  Ves.  jr.  Ill ;  S.  C.  4  cent,  per  annum."  And  Knight  Bruce  V. 
Bro.  C.  C.  286.  But  see,  contra,  Rankin  v.  C.  held  that  the  delivery  of  this  receipt 
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'>«*^''-        incapable*  of  beine:  the  subjects  of  a  donatio  mortU 

ted  tptasre,  *^  °  ^  •       i  •      i 

and  see  causd.  A  promissory  note  made  by  a  man  m  his  last 
note  (z),  illness,  cannot  operate  as  a  donatio  mortis  causd  to  the 
tn/ra:         payee  I  (a)  foT  it  has  not  that  reference  to  the  death  of 

or  notes         r   j        ^  \   y        ^ 

drawn  by  the  donor  which  is  essential  to  such  a  gift.  (6)     The 

ceased  in  Same  has  been  decided  as  to  a  check  on  a  banker ;  which 

DMs'f  *  is  an  order  for  the  payment  of  money,  that  may  take 

or(gener-  effect  immediately,  and  in  the  lifetime  of  the  donor;  so 

ing) checks  that  it  is  (generally  speaking)  altogether  inconsistent 

ere  :"*°  "  with  the  nature  of  a  donation  mortis  causd.  (c) 

*It  has  never  been  decided,  whether  a  donatio  mortis  causd 

to  an  agent  of  the  borrower  by  the  lender  Schuyler,  1  Paige,  317  ;    Bowers  v.  Hnrd, 

on  his  death-bed,  stating  that  he  wished  10  Mass.  427.] 

the  debt  to  be  cancelled,  was  a  sufficient  (6)  See  antef  771. 

donatio  mortis  causd  on  the  ground,  sembUf  (c)  2  Ves.  jr.  120  ;  4  Bro.  C.  C.  286. 

that  the  document  was  essential  to  the  See,  also,  Tate  p.  Lciihead,  Kay,  650 ;  a«te, 

proof  of  the  contract  of  loan.     [See  ante,  772.     However  a  check  under  some  cir- 

777,  note  {q) ;    Gardner  v,   Gardner,  22  cumstapces  has  been  considered  the  subject 

Wend.  526  ;  Champney  v.  Blanchard,  39  of  &  donatio  mortis  causd;  as  where  the  tes- 

N.  Y.  HI ;  Bradley  v.  Hunt,  5  Gill  &  J.  tator  in  his  illness  drew  a  bill  on  m  gold- 

54  ;  Lee  u.  Boak,  11   Grattan,  182  ;  Gray  smith  for  the  payment  of  a  sum  to  A.  the 

V.  Barton,  55  N.  Y.  68.]  wife  of  B.,  and  delivered  it  to  A.  with  a 

(a)  Tate  v.   Hilbert,  2  Yes.  jun.  Ill ;  written  indorsement  to  buy  her  mourning. 

S.  C.  4  Bro.  C.  C.  287 ;  HoUiday  v.  At-  Lawson  v.  Lawson,  1  P.  Wms.  441.     (But 

kinsoh,  5  B.  &  C.  501.    In  the  latter  of  see  the  remarks  of  Lord  Loughborough  in 

these  cases  Lord  Ten terden  expressed  his  2  Yes.  jr.  121.)     So  in  Boutts  r.  Ellis, 

opinion  that  the  intention  to  avoid  the  17Beav.  121  (affirmed  on  appeal,  4  De  6^ 

legacy  duty  would  not  be  a  sufficient  con-  M.  &  G.  249),  a  testator,  four  days  before 

sideration  for  a  promissory  note ;  for  then  his  death,  said  to  his  wife :  "  I  am  a  dying 

the  note  would  not  be  payable  till  after  the  man ;  you  will  want  money  before  my 

donor's  death.    5  B.  &  C.  503.    [That  the  affairs  are  wound  up."    On  the  following 

donor's  own  promissory  note,  payable  to  day  he  gave  his  wife  a  crossed  check,  and 

the  donee,  cannot  be  the  subject  of  a  do-  on  the  next  day  but  one,  remembering  thas 

naiio  causa  mortis,  see  Parish  v.  Stone,  it  was  crossed,  he  asked  a  friend  who  vis- 

14  Pick.  198  ;  Smith  v.  Kittridge,  21   Yt.  itcd  him  to  take  it  and  give  the  wife  an- 

238;  Holley  v.  Adams,  16  Vt.  206;  Ray-  other  for  it,  which  the  friend  did.     The 

mond  V.  Scllick,  10  Conn.  489 ;  Flint  v.  testator's  check  was  paid  before,  and  the 

Pattee,  33  N.  H.  520;  Craig  v.  Craig,  3  other  check  after  his  death,  and  it  was  hekl 

Barb.  Ch.  76 ;   Harris  v,  Clark,  2  Barb,  by  Homilly  M.  R.  and  by  the  lords  justices, 

Ch.  94 ;    S.  C.  3  Barb.  Ch.  93 ;  Copp  v.  that  the   transaction  constituted  a  good 

Sawyer,  6  N.   H.  523;  .Peckham  J.  in  donatio  mortis  causd.    But  the  delivery  of 

Whitaker  v.  Whitaker,  52  N.  Y.  373 ;  the  donor's  check  on  his  banker,  whidi 

Wilson  V.  Baptist  Education  Society,  10  was  not  presented  before  the  donor's  dcAth, 

Barb.   315;   Huntington  v.  Gilmore,    16  was  held  not  a  good  cfonalio  mortis  cansa. 

Barb.  243;  Candor's  Appeal,  27  Penn.  St.  Hewitt  v.  Kaye,  L.  R.  6  £q.  Cas.  19S  ; 

119;  Brown  v.  Moore,  3  Head,  671.    But  [Second  National  Bank  v.  Williams,  IS 

see  Jones  v.  Deyer,  16  Ala.  221 ;  Wright  Mich.  282  ;   Harris  v.  Clark,  3  Comst.  93, 

V.   Wright,   1    Cowen,  598;    Coutant   v.  110,  121;  Coutant  v.  Schuyler,  I  Paige, 
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may  be  by  deed  without  delivery  of  the  things  contained  in  it. 
Lord  Hardwicke,  on  two  occasions,  (d)  seems  to  have   Whether 
expressed  an  opinion  in  the  affirmative ;  and  Lord  Ross-  donations 

,  ''  mortis 

lyn,  in  Tate  v.  Hilbert,  (e)  observed,  that  perhaps  it  caiwdmay 
might  not  be  difficult  to  conceive  that  this  sort  of  dona-  without  de- 
tion  might  be  by  deed  or  writing,  without  delivery.  *^®'^' 
But  there  has  already  been  occasion  to  show,  that  such  instru- 
ments are  considered  as  testamentary  and  are  admitted  to  probate 
as  such ;  (/)  and  it  should  seem,  therefore,  that  (at  the  present 
day)  they  would  not,  unaccompanied  by  delivery,  be  allowed  to 
operate  as  donations  mortis  causd.  (^) 

*  It  may  now  be  expedient  to  examine  in  what  respects    ^^^  ^  ^^ 
a  donatio  mortis  causd  differs  from  a  legacy,  and  from  a  natiomortu 
gift  inter  vivos;  (jj^^  whence  it  will  appear  how  important   few  from  a 
the  distinction  is  between  these  three  kinds  of  donations.    ^^^^' 

316;  Shirley  v.  Whitehead,  1  Ired.  Eq.  {«)  2  Ves.  jr.  120. 
130;  Mandeville  v.  Welch,  5  Wheat.  277,  (/)  Ante,  104  et  seq. 
286;  Tiernan  v.*Jacksoii,  5  Peters,  580.]  {g)  1  Rop.  Leg.  12,3d  cd. ;  Rigden  r. 
Where  the  delivery  by  a  donor,  in  his  last  Vallier,  2  Ves.  sen.  258.  [See  Thompson 
illness,  of  a  check  on  his  bankers  was  ac-  v.  Thompson,  12  Texas,  327  ;  Kemper  v. 
compauied  by  a  delivery  of  his  bankers'  Kemper,  1  Duvall,  401  ;  Ruffin  C.  J.  in 
pasa-book,  and  the  check  was  not  pre-  Smith  v.  Downey,  3  Ired.  Ch.  268.] 
sented  until  after  the  donor's  death,  it  was  ig^)  [Wing  v.  Merchant,  57  Maine,  383, 
held  by  Bacon  V.  C.  that  the  gift  was  386;  Camp's  Appeal, 36  Conn.  88.  "The 
not  a  good  donatio  mortis  causd.  In  re  difference  between  a  gift  inter  vivos  and  a 
Beaks's  Estate,  L.  R.  13  £q.  Ca.  734.  gift  causa  mortis  is  this :  the  former  is  ab- 
But  where  the  donor  gave  the  donee  a  solute,  irrevocable,  and  complete,  whether 
document,  by  which  the  bankers  acknowl-  the  donor  dies  or  not;  the  subject  of  it 
edged  that  they  held  so  much  money  be-  mast  therefore  be  delivered  to  the  donee 
longing  to  the  donor  at  his  disposal,  it  was  or  to  some  other  person,  with  his  consent, 
held  that  the  delivery  of  that  document  for  his  use,  and  must  be  accepted  by  him. 
conferred  npon  the  donee  the  right  to  re-  Grover  v.  Grover,  24  Pick.  261.  If,  there- 
ceive  the  money.  Amis  v.  Witt,  33  Beav.  fore,  it  is  delivered  to  a  third  person, 
619;  [Grymes  v.  Howe,  49  N.  Y.  17;  without  authority  to  deliver  it  to  the 
Meach  v.  Meacb,  24  Vt.  591 ;  Harris  v.  donee,  this  depositary,  until  the  authority 
Clark,  3  Comst.  111.]  Where  a  check  is  executed  by  an  actual  delivery  to  and 
was  given  by  A.  to  B.,  and  presented  with-  acceptance  by  the  donee,  is  the  agent  of 
out  delay,  and  the  bankers  had  sufficient  the  donor,  who  may  revoke  the  authority 
assets  of  A.,  but  refused  payment  because  and  take  back  the  gift ;  and,  therefore,  if 
they  doubted  the  signature,  and  the  next  the  delivery  do  not  take  place  in  the  do* 
day  A.  died,  the  check  not  having  been  nee's  lifetime,  the  authority  is  revoked  by 
paid,  it  was  held  to  be  a  complete  gift  inter  his  death ;  the  property  does  not  pass,  but 
vivos  of  the  amount  of  the  check.  Brom-  remains  in  the  donor  and  goes  to  his  ex- 
ley  V.  Brunton,  L.  R.  6  Eq.  Cas.  275.  ecutor  or  administrator.  But  if  intended 
{d)  Ward  v.  Turner,  2  Yes.  sen.  440;  as  a  gift  causa  mortis,  it  could  not  become 
Johnson  v.  Smith,  1  Yes.  sen.  314,  absolate  and  irrevocable  till  the  death  of 
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A  donatio  mortis  cau%d  differs  from  a  legacy  in  these  respects : 

1.  Probate    1,  It  need  not  be  proved  in  the  ecclesiastical  court ;  for 

■  nnnecea-  ,  * 

»ary:  such  a  gift  takes  effect  from  delivery;  so  the  donee  claims 

the  subject  of  it  as  a  gift  from  the  donor  in  his  lifetime,  and  not 
under  a  testamentary  act,  (A)  Hence  the  court  of  king's  bench  has 
prohibited  the  executor  from  proceeding  in  the  ecclesiastical  court 

2.  Execu-  to  recover  it  from  the  donee,  (i)  2.  For  the  reason 
unneces-"'  j^^^  g^ven,  no  asscnt  or  other  act  on  the  part  of  the  ex- 
"^y-  eciitor  or  administrator  is  necessary  to  perfect  the  title  of 
the  donee.  (/)  In  fact,  the  distinction  between  a  donatio  mortis 
causd  and  a  legacy  under  a  nuncupative  will,  is,  that  the  former 
is  claimed  against  the  executor,  and  the  other,  from  the  execu* 
tor.  (Jc) 

Srefrom  a       ^  donatio  m^rtis  causd  differs  from  a  gift  inter  vivos, 
gift  inter      in  these  respects,  in  which  it  resembles  a  legacy :  1.  It  is 
'.  ambulatory,  incomplete,  and  revocable  during  the  testa- 

vocable,  tor's  life.  (A^)  The  revocation  may  either  be  affected  by 
the  recovery  of  the  donor  from  his  disorder,  (?)  or  by  resumption 

the  donor;  and,  therefore,  if  delirered  to  Gibson   C.  J.  in  Nicholas  v,  Adams,  2 

and  accepted  bj  the  donee,  afler  the  de-  Whart  17.    See  Shepley  C.  J.  in  Dole 

cease  of  the  donor,  it  is  sufficient."    Shaw  v.  Lincoln,  31    Maine,  429  ;  Bloomer  v. 

C.  J.  in  Sessions  v.  Moseley,  4  Cash.  92.  Bloomer,  2  Bradf.  Snr.  339,  347.    One 

As  to  the  difference  between  gifts  inter  claiming  property  of  a  deceased  person, 

vivos  and  gifts  causa  mortis,  see,  farther,  under  a  gift  causa  mortis,  is  not  affected  by 

Wing  V.  Merchant,  57  Maine,  383,  386 ;  decrees  of  the  probate  court  charging  the 

Bedell  t7.  Carll,  33  N.  Y.  581,  584-586 ;  administrator  with  the  property,  and  or- 

Carpenter  v.  Dodge,  20  Yt.  595.]  dering  it  to  be  distributed  among  the  next 

(A)  1  Rop.  Leg.  12,  3d  ed. ;  Rigden  v.  of  kin.    Of  such  property  the  donee  conld 

Yallier,  2  Yes.  sen.  258.  only  be  deprived  by  the  judgment  of  a 

(t)  Thompson  v.  Hodgson,  2  Stra.  777.  court  of  common  law.    Lewis  v.  Bolitho, 

(j)  Tate  V,  Hilbert,  2  Yes.  jr.  120.  6  Gray,  137,  139.] 

{k)  1  Sim.  &  Stu.  245 ;  [Sargent  J.  in        {k^)  [Merchant  v.  Merchant,  2  Bradf. 

Cutting  17.  Gilman,  41  N.  H.  151 ;  Grant  Sur.  432;  Parker  v,  Marston,  27  Maine, 

V,  Tucker,  18  Ala.  327.    "These  gifts,  if  196;  Bloomer  v.  Bloomer,  2  Bradf.  Sur. 

confirmed  and  held  good,  do  not  impair  339,  347;  Meach  v.  Meach,  24  Yt.  591. 

the  rights  of  the  widow.    Her  right  is  to  A  donatio  causa  mortis  is  of  the  nature  of 

the  property  of  which  the  husband  died  or  resembles  a  legacy.    It  becomes  a  valid 

seised  or  possessed.     These   gifts   have  gift  only  upon  the  decease  of  the  donor, 

their  full  effect    in   the    lifetime  of  the  Bell  J.  in  Jones  t^.  Brown,  34  N.  H.  439, 

donor,  and  the  property  is  not  in  his  pos-  446 ;  Bloomer  t;.  Bloomer,  2  Bradf.  Sur. 

session  at  the  time  of  his  decease,  and  339 ;  Nicholas  o.  Adams,  2  Whart.  17.    It 

does  not  come  under  the  administration  is,  however,  not  a  testament  but  a  gift 

of  the  executor."    Shaw  C.  J.  in  Chase  v.  Wells  J.  in  Marshall  v.  Berry,  13  Allen, 

Redding,  13  Gray,  422  ;  Parish  i;.  Stone,  43,  47 ;  Nicholas  v.  Adams,  2  Whart.  17- 

14  Pick.  203 ;  Grant  v.  Tucker,  18  Ala.  22 ;  Dole  v.  Lincoln,  31  Maine,  422.] 
827 ;   House  t;.  Grant,  4  Lansing,  296 ;        (/)  Ante,  772. 
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of  the  possession  of  the  subject,  (m)     But  he  cannot  revoke  the 
donation  by  a  subsequent  will ;  for,  on  the  death  of  the  donor,  the  ^ 
title  of  the  donee  becomes,  by  relation,  complete   and  absolute 
from  the  time  of  delivery,  (n)     It  may,  however,  be  satisfied  by 
a  legacy  given  to  the  donee,  (o)     2.  It  may  be  made  to  2.  it  may 
the  wife  of  the  donor,  (jp)     8.  It  is  liable  to  the  *  duties   the'wife  of 
imposed  on  legacies,  by  the  express  provisions  of  the  ^®^o^°''- 
Stat.  36  Geo.  3,  c.  52,  s.  7,  and  the  stat.  8  &  9  Vict.  »•  Liable 

to  legacy 

c.  76,  s.  4,  which    enact   that   every  gift  which  shall  duty, 
have  effect  as  a  donation  mortis  cau%d  shall  be  deemed  a  legacy 
within  the  meaning  of  those  acts.     4.  It  is  liable  to  the   ,  ^  ^  . 

^  .  4.  To  debts. 

debts  of  the  testator  upon  deficiency  of  assets.  (9) 

In  Hayslep  v.  Gymer,  (r)  an  action  of  debt  was  brought  for 
money  had  and  received  to  the  use  of  the  plaintiff.     It  Evidence 
appeared  that  the  defendant  was   executor  of.  a  Mrs.   ^omortS" 
Wilkinson,  and  the  plaintiff  lived  in  Mrs.  Wilkinson's  ^***^- 
house  till  the  time  of  her  death.     On  the  reading  of  Mrs.  Wilkin* 
son*s  will,  the  defendant  asked  the  plaintiff  whether  she  had  not 

(m)  Ward  i-.  Turner,  2  Ves.  sen.  433 ;  ard  v,  Menifee,  5  Pike,  668.  A  wife  may 
Bann  v.  Markbam,  7  Taant.  232,  by  make  snob  gifts  of  specific  articles  capable 
Gibbs  C.  J.;  [Merchant  v.  Merchant,  2  of  passing  by  delivery,  withoat  the  con- 
Bradf.  Sur.  432 ;  Wigle  v.  Wigle,  6  Watts,  sent  of  her  husband,  under  the  laws  of 
522.  It  has  been  held  that  any  act,  such  Massachusetts.  Marshall  v.  Berry,  13  Al- 
as the  subsequent  birth  of  a  child,  which  len,  43.  See  Jones  v.  Brown,  34  N.  H. 
operates  to  revoke  a  will,  should  have  the  439.  A  bond,  given  by  a  man,  in  his 
same  efiect  in  regard  to  a  gift  causa  mortis,  last  illness,  to  his  wife,  for  the  use  of  his 
Bloomer  v.  Bloomer,  2  Bradf.  Sur.  340.]  wife,  may  be  a  good  donatio  causa  mortis. 

(n)  Jones  v,  Selby,  Free.  Chanc.  300.  Wells  v.  Tucker,  3  Binn.  366.] 
See  Hambrooke  v.  Simmons,  4  Russ.  C.        (q)  Smith  v.  Casen,  mentioned  in  Drury 

C.  25  ;  [Nicholas  t7.  Adams,  2  Whart.  17.]  v.  Smith,  1  P.  Wms.  406  ;  Ward  ».  Tur- 

(0)  Jones  V.  Selby,  Free.  Chanc.  300.  ner,  2  Yes.  sen.  434.    [A  donatio  mortis 

See  Johnson  v.  Smith,  1  Yes.  sen.  314.  causa  will  not  afiect  the  rights  of  creditors 

{p)  Lawson  v.  Lawson,  1  F.  Wms.  441 ;  of  the  donor ;  Chase  v.  Redding,  13  Gray, 

Miller  v.  Miller,  1  F.  Wms.  356 ;  Tate  v.  418 ;  Shaw  C.  J.  in  Sessions  v.  Moseley, 

Leithead,  Kay,  658.  See  Walter  17.  Hodge,  4  Gush.  92  ;  2  Kent,  448 ;  Bigelow  J.  in 

2  Swanst.  92 ;  S.  C.  1  Wils.  Chanc.  Cas.  Mitchell  v.  Fease,  7  Gush.  353 ;  Weston 

445 ;  Boutts  v.  Ellis,  ante,  780;  [Meach  v.  G.  J.  in  Bomeman  v.  Sidlinger,  15  Maine, 

Meach,  24  Yt.  591 ;  Gardner  v.  Gardner,  429,  431 ;  Gibson   C.  J.  in  Nicholas  v. 

22  Wend.  526.    So  the  wife  may  make  Adams,  2  Whart.   17,  22;  in  the  same 

such  gifts  to  her  hosband,  either  for  his  manner  as  other  voluntary  conveyances 

own  use  or  for  the  use  of  another.    Cald-  and  gifts  do  not  aficct  the  rights  of  cred- 

well  V.  Renfrew,  S3  Yt.  213.  A  gift  to  the  iton.    Wells  J.  in  Marshall  v.  Berry,  13 

wife  by  a  St  anger  is  presamed  to  have  Allen,  46.] 
been  intended  for  her  separate  use.    Bow-        (r)  1  Ad.  &  £1.  162. 
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